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litation) Rules (1955), R. 24—See Constitu- 
tion of India, Art. 226 (Jan) 3 
——R. 25 — See Constitution of India, Arti- 
cle 226 (Jan) 3 


——R. 30—Pending proceeding arising out of 
application under R. 30, governed by R. 30 
as it existed on date of application notwith- 
standing its subsequent amendment 

(Mar) 65 A GB) 
East Punjab Control of Bricks Supplies Act 
(1 of 1949), S. 3 — Haryana Control of Bricks 
Supplies Order (1972), Cls. 18 (ii) and 22, 
Proviso — Validity (Aug) 223 A 


East Punjab Holdings (Consolidation and Pre- 
vention of Fragmentation) Act (50 of 1948) 
Seé under Tenancy Laws. 


East Ponjab Urban Rent Restriction Act (3 of 
1949) 
See under Houses and Rents. 


EDUCATION 
—Panjab University Act (7 of 1947), S. 38 — 
Validity —- Does S. 38 give an arbitrary and 
unguided power to the Chancellor to decide 
election petitions so as to violate Art. 14 of 
the Constitution? No (Sep) 261 A 


——S. 38 — “Or is entitled to be’ — Is the 
jurisdiction of the Chancellor limited so that 
he can only dismiss the election petition or 
set aside the election but cannot declare a 
person to have been duly elected? No 
(Sep) 261 B 


Education (contd.) 

—Punjab University, Revised Regulations for 
the Degree of Bachelor of Science in Enginzer- 
ing Calendar 1970, Vol. D, R. 9 (a) Gi) — . 
B.Sc. from Aligarh University is not eligible 
for B.Sc. Engineering course (Apr) 114 A 
——Vol. H, Reg. 9 (a) (iii) — Clause admit- 
ting only Bachelors of Science of Punjab Uni- 
versity for B.Sc. Engineering Course is not 
unconstitutional {Apr) 114B 


Employees’ State Insurance Act (34 of 1948), 
S. 2 (15) — See Ibid, S. 40 (Feb) 33 
——S. 40 — Priticipal employer — Chairman 
and directors of a company not having ultimate 
control are not ‘principal employers’ —- Not 
liable to pay arrears of contributions 

(Feb) 33 
Evidence Act (1 of 1872), S. 35 — Birth entry 
made by some unknown person in the register 
maintained by an illiterate chowkidar at such 
chowkidar’s instance, is not admissible 

(Jan) 31 
——Ss. 35 and 114 — Entry from Khana 
Shumari — Carries no presumption of correct- 
ness (Dec) 343 B 
——S. 45 — Expert evidence — Conflict of 
opinion between two experis (Nov) 302 
——Ss. 91 and 145 — Registration Act (1908), 
S. 49, Proviso — Document requiring regis- 
tration unregistered and unstamped — Use of 
in cross-examination of witness to contradict 


(Dec) 350 
——Ss. 101-104 — See Hindu Law — Aliena- 
tion (Jan) 7 B 
——S. 114 — See Ibid, S. 35 (Dec) 343 B 


——S. 114, Hus. (g) — Non-appearance of 
party as witness — Effect — Hindu law — 


Presumption (Jan) 7 C 
——S. 115 — See Arbitration Act (1940), 
S. 32 (May) 133 C 
——S. 145 — See Ibid, S. 91 (Dec) 350 


General Clauses Act (10 of 1897), S..21 — 
See Panchayats — Punjab Gram Panchayat 
Act (1953), S. 9, Proviso IL (Apr) 99 
Government Grants Act (15 of 1895), S. 2 -— ` 
See also T. P. Act (1882), S. 52 (Feb) 46 B 
——5s. 2, 3 — Instrument of grant — Does 
it become effective only on communication 
thereof? No, it becomes effective on the very 
date of its making (Sep) 266 A 
——S. 3 — See Ibid, S. 2 (Sep) 266 A 
Guardians and Wards Act (8 of 1890), S. 17 
— Dispute regarding guardianship and custody 
of the child between father and maternal 
grandmother — Personal Jaw of minor 
(Apr) 124 
Haryana Control of Bricks Supplies Order 
(1972), Cl. 18 (2) — See East Punjab Control 
of -Bricks Supplies Act (1949), S. 3 
(Aug) 223 A 
——Cl. 22, Proviso — See East Punjab Con- 
trol of Bricks Supplies Act (1949), $. 3 
(Ang) 223 A 
Haryana Gram Panchayat (First Amendment) 
Election Rules (1971) 
See under Panchayats, 
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Haryana Gram Panchayat Election Rules 
(1971) 
.See under Panchayats. 


HIGH COURT RULES AND ORDERS 
~—Punjab and Haryana High Court Rules and 
Orders, Vol. 5, Chap 1-A, Part A (a), R. 7 — 
Petition shall be accompanied by a copy of 
the decree or order — “Appellate Court” 
passing original order in connection with 
pending appeal — Applicability of rule 

(Jul) 184 A 
—vVol. V, Chap. 4-GG — Election petitions 
— Rules as to, by High Court cannot affect 
rights under Representation of the People Act, 
1951 or under rules made by Central Gov- 
ernment under such Act (ec) 330 D 
Vol. V, Chap. 4-GG, R. 27 — Election 
Petitions — Costs —— R. 27 cannot affect right 
of successful party to costs (Dec) 330 C 


—Punjab High Court Rules and Orders, 
Vol. 1, Chapt. 14-B, R. 9 — See Civil P. C. 
(1908), S. 152 (Aug) 235 
—~-Chap. 12-L, R. 21 (ii) — See Civil P. C. 
(1908), O. 21, R. 90, Proviso (Oct) 274 





Hindu Law — Alienation — Legal necessity 
— Suit on mortgage executed by father — 
Onus of proof of legal necessity is on the 
mortgagee Jani 7 B 


——Alienation of joint property by father as 
Karta — Legal necessity not proved — Yet 
sale was binding on the undivided share of 
father Karta (Jul) 188 B 
——Coparcenary property — Alienation of, 
by father Karta — Legal necessity — Onus 
of proof as to necessity is on the alienee — 
Alienation held legal as legal necessity was 
proved (Jul) 188 A 


——-Customs (Punjab) — Alienation of ances- 
tral property by father — For construction 
of new house — Old house not shown to be 
insufficient for the needs of the family — 
Alienation not for necessity (Jul) 186 
——Partition — Proof — Mere specification 
of shares in revenue records alone would not 
establish disruption of Joint Hindu Family. 
S. A. No. 1425 of 1961, D/- 27-7-1972 (Punj), 
Reversed Mec) 343 A 
Succession — Widow inheriting husband’s 
coparcenary share and becoming full owner 
— Shall be succeeded by her sons (and not 
co-widow’s sons) > (Jun) 152 C 
—--Will — Bequest of remainder is valid 
when made to person in existence at the date 
of will/testator’s death (Jun) 152 A 


Hindu Marriage Act (25 of 1955), S. 24 — 
Petition by husband for restitution of conju- 
gal tights — Application by wife having 2 
children for interim maintenance — Quantum 
— Considerations {Aug) 225 
Hindu Minority and Guardianship Act (32 
of 1956), S. 6 — See Guardians and Wards 
Act (1890), S. 17 (Apr) 124 





Hindu Succession Act (30 of 1956), Ss. 3 (1) 
(g) and 8 — Will by Jat in Punjab residing in 
rural area in respect of ancestral property — 
Death after 1956 — Succession — Applica- 
bility of Act (Feb) 50 
——S. 8 — See Ibid, S. 3 (1) (9) (Feb) 50 
—S. 14 — See Hindu Law — Succession 
(Jun) 152 C 
——S. 14 (1) — Explanation and sub-s. (2) 
— ‘Property’ — ‘Acquired’ — ‘Possessed’ — 
Property inherited by daughter, under . the 
Punjab Custom for her maintenance until 
marriage, is ‘property’ acquired by her within 
the meaning of S. 14 (Aug) 220 B 


HOUSES AND RENTS 


—East Punjab Urban Rent Restriction Act 
(3 of 1945), S. 13 (2) (i), Proviso — Rent paid 
in excess on date of eviction application — 
No bar to adjusting interest or costs due out 
of the excess amount paid (Apr) 104 
———S. 13 (2) (ii) (a) — Sub-letting permitted 
for a fixed period — Expiry of lease — Sub- 
tenants continuing on property — Statutory 
tenant would be guilty of sub-letting 
(Feb) 34 B 
——S. 13 .(3) (a) (i — Claim for: eviction 
of tenant on ground that building etc., has be- 
come unfit or unsafe — Landlord need not 
plead and prove requirement for reconstruc- 
tion. 1963-65 Pun LR 528; 1964-66 Pun 
LR 503 and 1969-71 Pun LR 245, Overruled 
(Mec) 339 A 
—-—S. 16 — Amendment of pleadings — Has 
Rent Controller power to allow amendment of 
pleadings? Yes (Sep) 260 


Interpretation of Statutes—See also Displac- 
ed Persons (Compensation and Rehabilitation) 
Rules (1955), R. 30 (Mar) 65 A (ŒB) 
——Amendment and Repeal — Distinction 
(Mar) 65 B (FB) 
——Court should not surmise about the inten- 
tion of Legislature when the janguage of 
Statute is clear (Qian) 30.C 


Modification in language of Statute — 
When permissible (Dec} 339 B (FB) 

‘Retrospective operation’ — Subordinate 
legsilation — Legislature can make the provi- 
sions of an Act retrospective — But Govern- 
ment cannot make its order operate restrospec- 
tively {Aug) 223 B 


Land Acquisition Act (1 of 1894), Ss. 18, 26 & 
54 — Civil P. C. (1908), O. 22, Rr. 4, 11 ~ . 
Award of compensation jointly in favour of 
4 brothers — Appeal by Government under 
S. 54 — One of the brothers dying pending 
appeal — L. Rs. not brought on record in 
time — Whole appeal abates (Jul) 201 
—-—S. 18 — Person who has accepted the 
award of Collector and actually received the 
amount of compensation cannot claim any- 
thing more in excess of that amount before 
the Court (Apr) 128 
——S. 23 (1) — Claimant carrying on busi- 
ness of making bricks on land as lessee — 








ee 
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Land Acquisition Act (contd.) — 
Lease money paid to lessor in advance — 


Land acquired — Compensation for loss of 
lease money cannot be allowed (Dec) 321 C 
S. 23 (1) — Lease for manufacture of 





bricks — Water channel constructed — Pro- 
perty acquired — Compensation can be allow- 
ed for unexpired period of lease for depriva- 
tion of use of channel (Dec) 321 B 


——S. 23 (1) Thirdly — Acquisition of site — 
Claimant carrying on business of making 
bricks on site — Approach road to site can- 
structed by claimant —- Compensation for loss 
of road can be allowed (Dec) 321 B 
——S. 23 (1) fourthly — Acquisition of land 
— Claimant carrying on business of making 
bricks on land — Compensation due to loss 





of earnings can be allowed (Dec) 321 A 
S. 25 — See Ibid, S. 18 (Apr) 128 
——S, 26 — See Ibid, S. 18 (Jul) 201 


——Ss. 28 and 34 (as amended by Punjab 
Act 2 of 1954) — Rate of interest is payable 
under Ss. 28 and 34 as applicable to State in 
which land acquired is situated 


(Dec) 321 D 
——S. 34 — See Ibid, S. 28 (Dec) 321 D 
——S. 54 — See Ibid, S. 18 (Jul) 201 


Letters Patent (Lahore), Cl. 10 — See Socie- 
ties Registration Act (1860), S. 6 (Sep) 256 
—-—(Punjab H. C.) — See Civil P. C. (1908), 
S. 100 (Sep) 247 B (FB) 


Limitation Act (9 of 1908), Arts. 14 and 120 — 
Applicability — Suit to set aside order of 
Commissioner passed in appeal under Patiala 
Land Acquisition Act is governed by Art. 14 
and not by Art. 120 (Oct) 288 C 


——Arts. 23 and 36 — Suit for damages for 
malicious Civil Proceeding — Starting point 

(Aug) 215 E 
——Art. 24 — Suit for damages for libel — 
Limitation — Starting point (Aug) 215 A 


——Art. 25 — Suit for damages in respect of 
slander — Starting point (Aug) 215 C 


——Art. 36 — See Ibid, Art. 23 

(Aug) 215 E 
——Arts. 59, 60 — Deposit or loan — Deposit 
for a fixed period — Expiry of period — If 
deposit becomes loan — Agreement to pay 
on demand can be implied — Starting point 
of limitation (Jul) 208 A 


——Art. 60 — See Ibid, Art. 59 
(Jul) 208 A 
——Art. 63 — Applicability — Express pro- 
mise to pay interest necessary independently 
of the principal — Claim for interest normal- 
ly stands or falls with the principal 
Gul) 208 B 
——Art. 120 — See also Ibid, Art. 14 
(Oct) 288 C 
——Arts, 120 and 126 — Suit challenging 
Hindu father’s alienation — Possession of pro- 
perty not given to mortgagee — Suit would 
be governed by Art. 120 and not by Art. 126 
Qan) 7 E 


Limitation Act (1908) (contd.) 
——Art. 126 — See Ibid, Art. 120 

(Jan) 7 E 
Limitation Act (36 of 1963), Ss. 5, 14 — “Suf- 
ficient cause” — Mistake in preferring appeal 
in wrong court — Bona fides (Aug) 229 
——S. 6 — See Motor Vehicles Act (1939), 
S. 110-A (Feb} 39 B 
—S. 14 — See Ibid, S. 5 (Ang) 229 
——aArt. 113 — Adverse entry in record of 
tights does not per se oblige person in pos- 
session and enjoyment of land to sue for dec- 
laration of title (Dec) 347 


Motor Yehicles Act (4 of 1939), Ss. 68-C and 
68-D — Two schemes drawn by State Gov- 
ernment — Percentage of nationalisation dif- 
ferent — No violation of Art. 14 





(May) 140 C 

——S. 68-D — See also Ibid, S. 68-C 
= (May) 140 C 
S. 68-D — Publication of draft sckeme in 
newspaper in regional language — Whether 
non-compliance would vitiate proceedings? No 
(May) 140 B 


—Ss. 95 (1) (b) and 96 (1) — Insurer’s 
liability in respect of third party risks — 


Extent of (Feb) 54 B 
—S. 96 {1) — See Ibid, S. 95 (1) (b) 
(Feb) 54 B 
—S. 110-A — Section 6, Limitation Act ex- 
tends limitation under — Minor’s claim in- 
volves no question of condonation of delay 
(Feb) 39 B 


—S. 110-A — Joint application — Minor’s 
claim cannot be dismissed only because claim 
of major applicant is time-barred 

(Feb) 39 C 
——S. 110-A — Compensation — Drivers of 
both vehicles at fault — Relative weights or 
sizes of two vehicles cannot furnish cciterion 


for apportioning the liability over the two 
drivers - (Feb) 54 A 
-—S. 110-A — Compensation — Provision 


for higher education of children of deceased 
— To be calculated upto the age of 25 years 


(Feb) 54 C 
——S. 110-A — Compensation -—- Death of 
mother — Claimant children not financially 


dependant on the deceased — Rs. 5,000/- 
awarded as damages for loss of care and 
affection (Feb) 54 D 
S. 110-A — Compensation —- Death of 
elder brother —- Token amount of Rs. 5,000/- 
awarded to assuage feelings of loss of a close 
relation (Feb) 54 E 
——S. 110-A — Compensation — Death of a 
son — Evidence as to extent of dependancy 
of mother on the deceased not produced — 
Rs. 5,000/- held was ample compensation 
{Feb) 54 F . 
——S. 110-D — See Punjab Motor Accidents 
Tribunal Rules (1964), R. 19 (Feb) 39 A 


MUNICIPALITIES 


—Punjab Municipal Election Rules (1952), 
R. 63 — ‘Material irregularity’ — Election 
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Municipalities — Punjab Municipal Ekction 
Rules (contd.) 
of office bearers — Co-opted members parti- 
cipating in election — Co-option held invalid 
-~ Has the result of election been materially 
affected on account of such an irregularity 
(Apr) 111 


Natural Justice — See Displaced Persons 
(Compensation and Rehabilitation) Act (1954), 
S. 20 (1) (a) Gul) 196 


Negotiable Instruments Act (26 of 1881), S. 64 
-~ Whether the non-presentment of a cheque 
in terms of S. 64 would discharge the drawer 
thereof of his liability thereon to the holder 

(Fan) 156 B 
~S, 79 — Rate of interest — It is not open 
to a Court to allow less interest than agreed 
upon between the parties _ Gun) 156 C 
Northern Indiz Canal and Drainage Act (8 of 
473), S. 20 — Application for supply of 


water from canal — If lies for land partly 
commanded and partly uncommanded 
(Aug) 227 


~——-S. 30-A — See Ibid, S. 20 
PANCHAYATS 


—Punjab Gram Panchayat Act (4 of 1953), 
$. 5 (3) — Validity of election under — Is not 
affected by errors in Assembly Electoral Roll 
in force (Apr) 123 
——-S. 5 (5), Cis. (i) and (i) — Person owing 
money to Gram Panchayat at the time of 
filing nomination papers — Whether incurs 
disqualification (Nov) 296 
S., 6 (5) (b) read with S. 13-0 (1) (a) — 
Conviction by criminal Court if disqualifies the 
person to hold office of Sarpanch — Test to 
determine (Jan) 24 A 
——S. 9, Proviso If (as in force after amend- 
ment in Haryana by Haryana Act 39 of 1971) 
rjw Haryana Gram Panchayat (First Amend- 
ment) Election Rules, 1971, Rr. 38, 39 — 
Procedure for electing Sarpanch applies to 
‘removal’ of Sarpanch under S. 9, Proviso If 


(Ang) 227 





(Apr) 99 
S. 26 — See Constitution of India, Arti- 
cle 226 (Mar) 89 B 





S. 26 (3), Panchayat resolution under — 
Decision by Excise and Taxation Commis- 
sioner in disregard of resolution — Writ peti- 
tion against — Maintainable (Mar) 89 A 
——Ss. 96 (1), 100 (2) — Order of Deputy 
Commissioner suspending resolution of Pan- 
chayat without hearing aggrieved party — 
Order is illegal (Feb) 43 
-——S. 100 (2) — See Ibid, S. 96 (1) 

(Feb) 43 


. ~-Haryana Gram Panchayat (First Amend- 
ment) Election Rules (1971), R. 38 — See 
Panchayats — Punjab Gram Panchayat Act 
(1953), S. 9, Proviso If (Apr) 99 
——R. 39 — See Panchayats — Punjab Gram 
Panchayat Act (1953), S. 9, Proviso I 

(Apr) 99 


Panchayats (contd.) 
—Haryana Gram Panchayat Election Rules 
(1871), R. 16 — See Ibid, R. 34 (b) 
(Jan) 27 
— Rr. 34 (b) and 16 — Rejection of ballot 
paper under R. 34 (b) — When can be valid 
(Jan) 27 


Patiala Land Acquisition Act (3 of 1995 BK), 
S. 2 th) — See Ibid, S. 19 (Oct) 288 A 
——S. 19 — See also Limitation Act (1908), 
Art. 14 


3 (Oct) 288 C 
—Ss. 19 and 2 (h) — Appeal — “Person 
interested” — Company for whose benefit 


acquisition proceedings are initiated is not per- 
son ‘interested’ hence it has no right to file 
appeal against the award (Oct) 288 A 
— S. 19 — Appeal — Jurisdiction of Re- 
venue Commissioner — Appeal entertained at 
instance of person not competent to move — 
Decision of Commissioner whether void ab 
initio (Oct) 288 B 
Precedents — Judgment of final Court — 
Effect on earlier decisions (Nov) 303 B 
— Obiter dicta of Supreme Court — Value 
(Nov) 303 A 
Provincial Insolvency Act (5 of 1926), S. 28 
(6) — See Civil P. C. (1908), O. 1, R. 9 
(Jan) 7 A 
Punjab Agricultural Produce Markets Act 
(23 of 1961), S. 12 — Piecemeal election of 
members of Market Committee not contem- 
plated by Act (Aug) 214 
Punjab Agricultural Produce Markets (Gene- 
ral) Rules, 1962, R. 31 (9) — Automatic pen- 
alty imposition, without establishing mens rea 
behind default in fee-payment, is unwarranted 
by (Mar) 92 A 
(Puniab and Haryana) High Court Rules and 
Orders 
See under High Court Rules and Orders. 
Punjab Capital (Development and Regulation) 
Building Roles (1952), R. 2 (vi) — See Con- 
stitution of India, Art. 226 (Apr) 100 
R. 117 — See Constitution of India, Arti- 
cle 226 (Apr) 100 
Punjab Co-operative Societies Act (14 of 1955) 
See under Co-operative Societies, 
Punjab Co-operative Societies Act (25 of 1961) 
See under Co-operative Societies. 
Punjab Customs (Power to Contest) Amend- 
ment Act (12 of 1973) — Whether Act ap- 
plies to pending appeals also — Question was 
raised but not decided (Aug) 220 C 
Punjab Gram Panchayat Act (4 of 1953) 
See under Panchayats. 
Punjab High Court Rules: and Orders 
See under High Court Rules and Orders. 
Punjab Land Reforms Act (10 of 1973) 
See under Tenancy Laws. 
Punjab Land Reforms Rules (1973) 
See under Tenancy Laws. 
Punjab Motor Accidents Tribunal Rules, 1964, 
Rr. 19, 20 and 21 — Rule 19 does not re- 
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Punjab Motor Accidents Tribonal Rules 
(contd.) 

quire Tribunal to draw judgment and award 

separately ; (Feb) 39 A 

—-—R. 20 — See Ibid, R. 19 (Feb) 39 A 

——R. 21 — See Ibid, R. 19 (Feb) 39 A 


Punjab Municipal Election Rules (1952) 
See under Municipalities, 

Punjab Pre-emption Act (1 of 1913), S. 3 (5) 
(a) — Sale by the AhImad of Court in execu- 
tion of decree for specific performance of an 
agreement to sell in favour of vendee is pre- 
emptible (Jan) 18 B 
—~——Ss. 17 and 28 — Applicability to transfers 
by decree of Court (Mar) 91 B 
———S. 28 — See Ibid, S. 17 (Mar) 91 B 


Punjab Security of Land Tenures Act (10 of 
1953) 
See under Tenancy Laws. 

Punjab University Act (7 of 1947) 
See under Education. 


Punjab University Revised Regulations for the 
Degree of Bachelor of Science in Engineer- 
ing Calendar, 1970 
See under Education. 


Punjab Village Common Lands (Regulation) 
Act (18 of 1961) 
See under Tenancy Laws. 


Railways Act (9 of 1890), S. 77 — Claim to 
refund or compensation has not only to be 
posted within six months but must also reach 
in the hands of the Railway Administration 
within the said period. AIR 1927 Pat 241 and 
AIR 1957 Madh Pra 114, Dissented from 
(Gul 190 


Registration Act (16 of 1908), S. 49, Proviso - 


— See Evidence Act (1872), S. 91 (Dec) 350 


Representation of the People Act (43 of 1951), 
S. 119 — See also High Court Rules and 
Orders — (Punjab and Haryana) High Court 
Rules and Orders Vol. V, Chap. 4-GG, R. 27 

(Dec) 330 C 
——S. 119 — Counsel’s fee — Successful can- 
didate is entitled to his Counsel’s fee althouzh 
counsel has not filed a fee certificate — Items 
included in ‘costs’ (Dec) 330 A 


S. 119 — “Costs” — Meaning of — Items 
included (Dec) 330 B 


S. 123 (1) (A) (a) — Obtaining Con- 
` testant’s withdrawal by bribery — Petitioner's 








failure to depose — His witness giving un- 
convincing evidence — Allegation held not 
proved ; (Mar) 95 


Road Transport Corporations Act (64 of 1956), 
S. 20 — Scheme for inter-State route — Ap- 
proved by Central Government after hearing 
both the States —- Omission to take permis- 
sion of the other State while framing the 
scheme is not fatal (May) 140 A 


Societies Registration Act (21 of 1860), S. 6 — 
Appeal filed by, Manager of a Registered Club 
— Maintainability (Sep) 256 


Specific Relief Act (1 of 1877), S. 42, Proviso 
— Suit for mere declaration that order of 
Commissioner allowing appeal against award 
of Collector in laad acquisition proceedings 
was void is not maintainable — Plaintiffs were 
bound to claim relief for decree for amount 
due under award (Oct) 288 D 
——S. 56 (k) — Landlord restrained from 
evicting tenant for non-payment of rent as it 
was agreeably appropriated towards repair 
expenses incurred by tenant (Feb) 45 


Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 


—Stamp Act (2 of 1899), S. 2 (16) — Docu- 
ment falling within definition of “Lease” is 
liable to stamp duty under Art. 35 of Sch. I 





(Oc?) 275 
S. 36 — Secondary evidence of instru- 
ment — Admission of (May) 130 B 


——Sch. 1, Art. 35 — See Ibid, S. 2 (19) 
(Oct) 275 


Succession Act (39 of 1925), S. 57 — See 
Hindu Law — Will (Jun) 152 A 
-——S. 114 — See Hindu Law — Will 

(Jon) 152 A 


TENANCY LAWS 


—East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act (50 of 1948), 
S. 33 — Transfers unconnected with consoli- 
dation scheme — Not saved under from ap- 
plication of Transfer of Properiy Act 
Gan) 28 A 
——S. 44 — Jurisdiction of Civil Court not 
barred where concerned authority acts illegal- 
ly (Jan) 28 B 


—Punjab Land Reforms Act (40 of 1973), 
Pre. — See Constitution of India, Art. 31-C 

(Jun) 162 A (FB) 
——S. 2 — See Constitution of India, Arti- 
cle 31-C (Jun) 162 A (FB) 
——Ss. 3 (10) and-4 — Constitutionality — 
Section 3 (10), S. 4 (2), Proviso (ii), Part of 
Cl. (a) and whole of Cl. (b) of S. 4 (4) declar- 
ed unconstitutional — Provisions being sepa- 
rable rest of Act remains unaffected 

(Jun) 162 D ŒB) 
—S. 4 — See Ibid, S. 2 0 

(Gun) 162 D (FB) 
——S. 4 (5) — Constitutionai validity — Can- 
not be challenged in view of protection of 
Art. 31-A (1) (Jun) 162 E Œ® 


——S. 5 — Constitutionality — Section 5 not 
ultra vires of Art. 15 of the Constitution 
(Jun) 162 B CFR) 
——S. 5 — Not ultra vires State Legislature 
(Jun) 162 C (FB) 
——S. 10 — Cannot be challenged on ground 
that compensation payable for surplus area 
acquired is not adequate or illusory ia view of 
protection by Art. 31-A of the Constitution 
Qun) 162 F (ŒB) 
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Tenancy Laws (contd.) 
_~-Punjab Land Reforms Rules (1973), R. 5 (4) 
— See Tenancy Laws — Punjab Land Re- 
forms Act (1973), S. 3 (10) 
Gun) 162 D OB) 
——R, 10 and Sch. B — Validity 
(Jun) 162 G (FB) 


Punjab Security of Land Tenures Act (10 of 
1953), S. 5 (as amended by Act 46 of 1957) 
-— Land owner exercising right of reservation 
— Selection of permissible area within six 
months of the commencement of the Act of 
1957 (Sep) 258 A 
-—S. 6 — See Ibid, S. 18 (Sep) 243 CB) 
-—-Ss. 16, 18 — Right to purchase area of 
land owner — Property in dispute part of 
reserved area — Gifted to daughter-in-law — 


Tenant has no right to purchase it in view 
of S. 18 (Sep) 258 B 


—S. 17-A — See also Punjab Pre-emption 
Act (1913), S. 3 (5) (a) (Jan) 18 B 


S. 17-A — Agreement to sell lands to 
tenant — Suit for specific performance by 
tenant — Effective date of sale is the date 
of decree and not date of agreement — Right 
of pre-emptor. 1972 Pun LJ 395, Reversed; 
AIR 1926 Nag 95, Diss. (Jan) 18 A 
—S: 18 — See also Ibid, S. 16 j 

(Sep) 258 B 


-——Ss, 18 and 6 — Transfer by land-owner 
— Transferees small landowners — Applica- 
tion for purchase of jand by tenant of trans- 
feree is not maintainable (Sep) 243 (FB) 


Punjab Village Common Lands (Regulation) 
Act (18 of 1961), S. 2 (g) (1) and (5) (viii) 
— Shamlat deh and Shamlat patti — Distine- 
tion — Plaintiffs when can retain possession 

(Oct) 283 





Tort — Libel and slander — Libel is printed 
or written defamation — Slander is spoken 
defamation (Aug) 215 B 


Malicious Civil Proceedings — Suit for 
damages — Malice — Reasonable and pro- 
bable cause — Expenses of defending pro- 
ceeding can be claimed (Aug) 215 D 


Trade and Merchandise Marks Act (43 of 
1958), S. 2 (1) íd) — “Deceptively similar” 
means similarity in two trade-marks likely to 
cause deception or confusion (Apr) 116 A 


———S. 77 (4), S. 78 (g) — Accused to prove 
proprietor’s assent or his acting without in- 
tent to defraud -— Proof can be gathered from 
prosecution evidence — Preponderance of pro- 
babilities warranting such proof is enough 
(Apr) 116 C 





Trade ane Merchandise Marks oo (contd.) 
——S. 78 (g) — See Ibid, S. 77 (4) 
(Apr) 116 C 


——S. 92 — Limitation —- Expression “of 
tne offence charged” means offence complain- 
ed of and not necessarily the first offence 


(Apr) 116 B 
eo. 105 — See Trade Marks Act Cae 

Jan) 14 A 
an 105 (c} — See Trade Marks Act oe 
S. 21 (Qan) 14 B 
Trade Marks Act (5 of 1940), S. 21 — Decep- 
tively similar trade mark — G. E. C. and 
A. E. C. lampholders — Similarity in size, 
shape, use — Infringement of trade mark 
held stood proved Gan) 14 A 





S. 21 — Action for passing off -— Evi- 
dence of actual deceit is not necessary 
(Jan) 14 B 


Transfer of Property Act (4 of 1882), S. 44 — 
Usufructuary mortgagee from a coparcener — 
He can maintain suit for separate possession 
ty partition (Jun) 160 
——S. 52 — Lis Pendens — Does not apply 
to grantees or transferees of land from Gov- 
ernment (Feb) 46 B 


——S. 52 — Pre-emption suit by A against 
X — Transfer by X pending suit to B who 
kad an equal right of pre-emption with A — 
Such transfer is not affected by S. 52, T. P. 


Act (Mar) 9 A 
——S. 53-A — See Civil P. C. (1908), Ss. 100- 
101 (May) 130 A 


——S. 54 — See also Tenancy Laws — Pun- 
jab Security of Land Tenures Act (1953), 





S. 17-A (Qan) 18 A 

S. 54 (as extended to Punjab) — Oral 
exchange is valid — Exchange is not same 
as sale (Dec) 345 A 
——S. 116 — Contractual tenancy — Expiry 
cf lease by efflux of time — Tenant con- 
tinuing in possession — Acceptance of rent 


thereafter — Effect (Feb) 34 A 


S. 116 — Tenant holding over — He can- 
not avoid keeping premises in good repair 
while in possession (Feb) 62 


——S. 116 — Tenant holding over after de- 
termination of lease — Landlord accepting 
rent — Tenancy created by the “holding over” 
is a new tenancy in law (Aug) 239 


-—S. 122 — Gift — Acceptance of, by 
donee — Evidence of (May) 130 C 








S. 123--See Tenancy Laws—East Punjab 
Holdings (Consolidation and Prevention of 
Fragmentation) Act (1948), S. 33 

s. (Jan) 28 A 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC, — 
IN A. I. R. 1974 


= Dissented from in: Not F. = 
Revers. = 


AIR 1949 EP 267 (A), Mt. Harnam Kaur v. 
Ratna! — Held no longer good law in 
view of AIR 1959 SC 1041. AIR 1974 
Punj 120 (Apr) 

AIR 1944 Lah 402 (Pt A) = 46 Pun LR 357 

B), Ram Singh v. Abdullah Habib 
Ullah — Held not good law in view of 
AIR 1973 SC 2423 as interpreted.. AIR 
1974 Raj 183 (Sep). 

AIR 1956 Pepsu 65, Sadhu. Singh Sunder 
Singh v. Mangalgir Mohatmin Dera — 
Diss. AIR 1974 Punj 334 (Dec). 

AIR 1953 Punj 129 (A), M/s. Swastika Scien- 
tific Engineering Co.,. Ambala Cantt. v. 
Union of India — Held no longer good 
law in view of AIR 1970 SC 189 as in- 
terpreted. AIR 1974 Delhi 95 A (Apr). 

AIR 1961 Punj 57, Amar Kaur v. Sadhu 
a Diss. AIR 1974 Andh Pra 185 c 
(Jul 

(1963) 65 Pun LR 528 = ILR (1963) 1 Punj 
46, Panna Lal v. Jagan Nath — Over. 
AIR 1974 Punj 339 A (FB) (Dec). 


(1964) L. P. A. 92 of 1963, D/- 19-2-1964 
(Punj), Mela Ram v. Govt. of India — 
Held overruled in view of AIR 1967 
Punj 297 (FB) as interpreted AIR 1974 
Punj 65 A (BB) (Mar). 

AIR 1964 Punj 137 = 64 Pun LR 629, Sodhi 
Harbaksh Singh v. Central Government 
— Diss. AIR 1974 Guj 174 A (Sep). 


Diss. 


Not followed in: Over = Overruled in; 
Reversed in. 


1964 Cur LJ 119, 


(1964) 66 Pun LR 503 = 
AIR 


hubarmal v. Balak Ram — Over. 
1974 Punj 339 A ŒB) Dec). 

1966 Cur LJ 195, Smt. Murti Devi v. Bishan 
Singh — Over. AIR 1974 Punj 235 
(Aug). 

AIR 1967 Punj 375, Kartar Singh v. Sultan 
Singh Pratap Singh — Over. AIR 1974 
SC 968 (Jun). 

ILR (1967) 2 Punj 73, Gurdit Singh v. State 

— Revers. AIR 1974 SC 1791 A, B (Oct). 

(1967) 69 Pun LR 484, Amar Singh v. State 

— Revers. AIR 1974 SC 994 A, B (Jun). 


(1968) Cri. Revn. No. 589 of 1967, D/- 5-7- 
1968 (Punj) — Revers. AIR 1974 SC 
2292 (Dec). 


(1969) 71 Pun LR 245 = 
Raj Kumari v. Shadi Lal — Over. 
1974 Punj 339 A QB) (Dec). 


1971 Rev LR 508 (Punj), Sardara Singh v. 
Partap Kaur — Revers. AIR 1974 Punj 


298 (Nov). 
(1972) S. A. No. 1425 of 1961, D/- 27-7-1972 
(Punj) — Revers. AIR 1974 Punj 343 A 


(Dec). 
1972 Pun LJ 395, Gurdial Singh v. Sewa Singh 
— Revers. AIR 1974 Punj 18 A (Jan). 
(1973) C. W. No. 822 of 1969, D/- 31-1-1973 
(Puni) — Partly Revers. AIR 1974 Punj 
227 oe ). 


1969 Ren CJ 105, 
AIR 





COMPARATIVE TABLES 


‘Supplement to Comparative Tables of Previous Years 


Owing to Iate receipt of Other Journals the following Supplements 


to Comparative Tables of A. I. R. == Other Journals 


AIR 1972 Punj 


AIR Other Journals 
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Other Journals 

ILE (1974) 2 
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76 Pun L R 10 
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76 Pun L R 134 
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76 Pun L R 100 
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1973 Pun L J 790 
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AIR 1974 PUNJAB AND HARYANA 1 
(V 6 Ch 
C. G. SURI, J. 
Mohinder Partap, Petitioner v. Union of 
India and others, Respondents. 
` Civil Writ No. 1043 of 1965, D/- 21-9- 
2. 


Index Note :— (A) Constitution of India, 
Arts. 226 and 227 — Unnecessary delay — 
Wrong factual statements — Merit dismissal 
oY petition under. 

Brief Note :— (A) Petitioner did not state 
that he was only one of the several allottees 
of an evacuee property which came to be 
sold to one of the other allottees by public 
auction under the Settlement Officer’s Order 
D/- 11-11-1960 which became final against 
the petitioner on 25-1-1961 when his revision 
under Section 33 of Displaced Persons (Com- 
pensation and Rehabilitation) Act came to be 
dismissed. The petitioner carried on another 
round of unnecessary proceedings in that 
department. Present writ petition was filed 
four years after 25-1-1961. 

Held: That petition was liable to be 
dismissed because the delay could not be 
condoned and the petitioner made a wrong 
statement that he was the only allottee of 


the property. (Para 2) 
Cases Referred: Chronological Paras 
1972 Serv LR 578 = 1972 Cur LJ 


863, K. K. Jaggia v. State of Punjab 3 
1967 Serv LR 228 (Punj), State of 


Madh. Pra. v. Syed Qamarali ; 3 
(1965) 67 Pun, LR 215, Gurbux Singh 
v. Union of India 3 


ATR 1964 Punj 137 = 64 Pun LR 629, 
Sodhi Harbaksh Singh v. Central 
Govt. 3 
Jagjit Singh Chawla, for Petitioner; 
Balbir Singh Wasu, for Respondent No. 7. 





ORDER :— The petitioner who was 
allotted an evacuee house in Amritsar 
FQ/GQ/C551/73/GVL 


1974 P. & H/1 I G—39 





in 1947 as a displaced person from West 
Pakistan has filed this writ petition under 
Arts. 226 and 227 of the Constitution of India 
calling in question the orders of the officers 
of the Rehabilitation Department of the 
Union of India, respondents Nos. 1 to 6, for 
having enhanced the value of the property 
without notice to the petitioner and thereby 
to have prevented its transfer on a permanent 
basis in petitioner’s favour. Shri Panna Lal 
contesting respondent No. 7 had purchased 
this property at a public auction held by the 
Rehabilitation Department after the peti- 
tioner’s case had been finally decided on 25-1- 
1961 by the Chief Settlement Commissioner 
respondent No. 2. 


2. The present writ petition was filed 
more than four years after the final decision! 
by respondent No. 1 when the petitioner’s: 
revision filed under Section 33 of the Displac- 
ed Persons (Compensation and Rehabilitation) 
Act, 1954, had been dismissed. The peti- 
tioner had no doubt started another round 
of unnecessary proceedings with the entire 
hierarchy of officers in that Department but, 
that would not enable him to get over the: 
delay in coming to this Court for exercise’ 
of its writ jurisdiction. Another reason why 
the petition is liable to be dismissed is that 
the petitioner has wrongly stated that he was 
the only allottee of the house in dispute. Ac- 
cording to the return filed by the contesting 
respondent and as mentioned in some of the 
impugned orders which are annexures to the 
present petition, there were six other allottees 
besides the petitioner. Respondent No. 7 who 
had purchased the property in an open auc- 
tion was one of those allottees. The order, 
dated 11-11-1960, passed by the Settlement 
Commissioner respondent No. 3 which became 
final after the dismissal of the petitioner’s 
revision under Section 33 further records that 
there were some shops also in this residential 
unit. The property was, therefore, not allott- 
able to the petitioner according to the rules. 
The enhancement in the value may appear 








° 
2P. & H. ([Prs. 1-4] Bodh Raj v. Earl 


to have been due to the fact that a residential 
unit had been converted into an industrial 
establishment. There is nothing on record to 
suggest that this industrial unit had ever be- 
come a factory registered under the Factories 
Act. No reason is given why a copy of the 
certificate of the Director of Industries which 
was described to be an enclosure to the peti- 
tioner’s reply Annexure ‘B’ could not be filed 
with the petition. 

3. Shri Chawla, the learned counsel 
for the petitioner, has cited before me Sodhi 
Harbakhsh Singh v. The Central Government, 
1962 Pun LR 629 = (AIR 1964 Punj 137); 
Gurbux Singh v. Union of India, 1965 Pun 
LR 215; The State of Madhya Pradesh v. 
Syed Qamarali, 1967 Sery LR 228 and K. K. 
Jaggia, Superintending Engineer, Haryana 
P. W. D. Irrigation Department v. The State 
of Haryana. 1972 Serv LR 578. These rulings 
have no bearing on the facts of our case. 

4. The writ petition is dismissed with 
costs. 

Petition dismissed. 


AIR 1974 PUNJAB AND HARYANA 2 
(V 61 C 2) 
D. K. MAHAJAN, J. 

Firm M/s. Bodh Raj Mahesh Kumar, 
Plaintiff-Petitioner v. M/s. Earl Chawla and 
Co. (P) Ltd. and another, Defendants-Respon- 
dents. 


Civil Revn. No. 286 of 1971, D/- 27-11- 
1972 against order of M. L. Mirchia, Addl. 
Dist. J., Amritsar, D/- 4-11-1970. 

Index Note:— (A) Civil P. C. (1908), 
S. 20 (c) — Payment by cheque — Cheque 
drawn on Bank at A delivered at D — Court 
at A and not at D bas jurisdiction. 


Brief Note :— (A) The collecting bank 
merely acts as an agent of the customer. The 
mere transmission of the money by agent 
from A to D would not in any manner alter 
the position. This matter is not res integra. 
The case must necessarily be governed by 
Section 20 (c). AIR 1960 Cal 513, Rel. on. 

(Paras 3, 4) 
Cases Referred : Chronological Paras 
AIR 1960 Cal 513 64 Cal WN 
744, Borkar Engineering and Foundry 
Works v. State of Bihar 
AIR 1957 Madh Bha 90, W. P. Horse- 
burgh v. Chandroji 


Bhagirath Dass with B. K. Jhingan and 
S. K. Hirajee, for Petitioner; Bhagat Singh 
Chawla, for Respondents. 

ORDER :— The short question in this 
petition for revision is which Court has juris- 
diction? According to the plaintiff, the 
Amritsar Court had jurisdiction. The defen- 
dants’ case is that Delhi Court has jurisdic- 
tion. The trial Court has held that the Delhi 
Court has jurisdiction. On appeal, this find- 
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ing has been endorsed by the appellate Court 
and that is why this petition for revision 

2. The admitted facts as found by the 
lower appellate Court are stated in its own 
words as follows : 

“The admitted facts of the case are that 
the cheque Exhibit P.1 dated 1-4-1965 for 
Rs. 3657/- was drawn by the plaintiff on 


Chartered Bank of India, Amritsar. It was 
in favour of Messrs. Earl Chawla and Co. 
(P) Ltd. defendant-respondent. It was in 


payee’s account. The parties are agreed that 
the cheque was delivered to the defendant- 
respondent at Delhi. As such the payment 
of this cheque shall be taken to have been 
received by the defendant at Delhi. Refer- 
ence in this connection may be made to the 
observation in AIR 1957 Madhya Bharat 90 
fully discussed in the order of the trial Court. 
Tf the payment was made at Delhi, the Civil 
Court at Delbi had jurisdiction to try this 
suit.” 


3. On these facts, the question of 
jurisdiction has to be settled. Admittedly, as 
found by the lower appellate Court, the che- 
que was on an Amritsar Bank. The defen- 
dant handed over the cheque to his bankers 
to collect the same and the bankers did collect 
the same. In one sense, for instance, in a 
Jay-man’s way of thinking, the money was 
actually paid to the defendant at Delhi but 
that is not the true legal position. I put it 
to Mr. Chawla that if a cheque is sent to him 
from Amritsar to Delhi drawn on an Amritsar 
Bank, is there anything to prevent him or 
his client to proceed to Amritsar to get the 
payment, and if he does so where is the pay- 
ment made? Mr. Chawla was constrained to 
admit that in this case the payment would 
be at Amifitsar. But, he maintains that if 
instead of his proceeding to Amritsar to col- 
lect the amount of the cheque, he hands 
over the cheque to his bankers at Delhi and 
the bankers collect the amount from Amritsar, 
the payment should be deemed to have been 
made at Delhi. I am unable to agree with| 
this contention for the simple reason that the! 
collecting Bank merely acted as an agent of 
the defendant. M. L. Tannan on Banking 
Law and Practice in India, 13th Edition atj 
page 248 states :— 

“A banker, while collecting a cheque for 
a customer, cannot assert any right of a holder 
for value, as he is acting only as an agent. 
He has no better title than that of his custo- 
mer; so, if his customer has no title the col- 
lecting banker can have no better title than 
that of his customer.” 


4, In this situation, it is immaterial 
whether the cheque is collected by the defen- 
dant himself at Amritsar or through an agent 
at Amritsar. The mere transmission of the 
money by the agent from Amritsar to Delhi 
would not in any manner alter the position. 
This matter is not res integra. In Borkar 
Engineering and Foundry Works v. State of 
Bihar, AIR 1960 Cal 513, A. N. Ray, J. while 
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dealing with a similar matter 
follows :— 


“But it cannot be gainsaid that as far as 
the cause of action is concerned, the payment 
by cheque constitutes a part of the plaintiff's 
cause of action.” 


In this case, the sales-tax had to be paid at 
Dhanbad in the State of Bihar. The payment 
of this tax was made by a cheque drawn on 
a bank at Calcutta. The actual payment 
was received at Calcutta and the refund ot 
that amount was later on claimed by the as- 
sessee. The question arose, which Court had 
jurisdiction and it was held that the Calcutta 
Court had jurisdiction because a part of cause 
of action arose at Calcutta. The reason for 
holding that a part of cause of action 
arose at Calcutta was that the pay- 
ment of the cheque was made at Calcutta. 
No authority taking the contrary view has 
been brought to my notice. It is well settled 
under Section 20 of the Code of Civil Pro- 
cedure that a suit can be instituted within the 
local limits of the jurisdiction of a Court 
where the cause of action wholly or in vart 
arises subject of course to the provisions of 
Sections 15 to 19 of the Code of Civil Pro- 
cedure. This case does not fall in any one 
of those provisions and must necessarily be 
governed by Section 20 sub-clause (c). 

5. For the reasons recorded above, I 
allow this petition, quash the order of the 
lower appellate Court and that of the trial 
Court and remit the case to the trial Court 
for decision on merits. The parties are direct- 
ed to appear in the trial Court on 18th 
December, 1972. 


observed as 


Petition allowed. 


AIR 1974 PUNJAB & HARYANA 3 
(V 61 C 3) 
A. D. KOSHAL, J. 
Ajab Lal Sahni, Petitioner v. The 
Union of India and others, Respondents. 


Civil Writ No. 1447 of 1965, D/- 
26-9-1972. 

Index Note:— (A) Constitution of 
India, Article 226 — Certiorari — Quasi 
judicial orders — Displaced Persons 


(Compensation and Rehabilitation) Rules 
(1955), Rules 24 and 25 —- Proceedings 
for permanent transfer of evacuee pro- 
perty-— Determination of value of eva- 
cuee property is a quasi-judicial func- 
tion — Opportunity of being heard and 
to produce evidence must be given 
to displaced person. (X-Ref:— Displaced 
Persons (Compensation and Rehabilitation) 
Rules (1955), Rules 24 and 25), 


Brief Note:— (A) Rehabilitation Au- 
thorities evaluating acquired evacuee 
property perforin quasi-judicial func- 
tions. The person in occupation of such 
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property is entitled to be given material 
on the basis of which the value is to be 
determined and also an opportunity to 
lead such evidence as is relevant to such 
determination. Where no such opportu- 
nity is given, Article 226 of the Constitu- 
tion is attracted and relief can be obtain- 
ed under it. (Para 8) 

H. S. Wasu, Sr. Advocate with L. S. 
Wasu, for Petitioner; H. K. Sharma, for 
Advocate-General (Punjab), for Respon- 
dents. 

ORDER :— The facts leading to this 
petition under Articles 226 and 227 of 
the Constitution cf India are not in dis- 
pute and may be stated here briefly. The 
petitioner is a displaced person from 
West Pakistan where he owned immo- 
vable property for which his claim was 
duly verified by the Rehabilitation au- 
thorities and the compensation payable 
to him in lieu of the said claim was deter- 
mined at Rs. 3,666/-. After the for- 
mation of Pakistan in 1947 he settled 
down at Ludhiana and obtained some 
land situated there en lease from one 
Girdhari Lal for the construction of some 
buildings. Girdhari Lal professed to have 
purchased the land from one Dr. Nazim- 
ud-din through a sale deed executed on the 
13th of August, 1947. The petitioner con- 
structed a bungalow on the land some- 
where in the year 1955-56, It transpired 
later on, however, that in the land was 
included some area which was evacuee 
property and which had not been pur- 
hased by Girdhari Lal from Nazim-ud- 

in. 

2. A decision has been taken by 
the Central Government that if a dis- 
placed person was in possession of eva- 
cuee property with effect from the 31st 
of December 1957, or an earlier date, 
without proper allotment, such posses- 
sion should be regularised in his favour 
provided he paid all arrears of rent in res- 
pect thereof. The petitioner made an appli- 
cation to the District Rent and Managing 
Officer, Ludhiana, for regularisation of 
his possession over that part of the land 
transferred tc him by Girdhari Lal 
which the latter had not purchased from 
Dr. Nazim-ud-din and which was, there- 
fore, evacuee property. The application 
was accepted on the 7th of March, 1961. 
on the condition that the petitioner paid 
all arrears of rent up-to-date (vide order 
Annexure ‘A’ to the petition). The rent 
of the evacuee property in his possession 
was determined at Rs. 3.50 per mensem 
(vide order Annexure “B” to the peti- 
tion), The petitioner duly paid the ar- 
rears of rent. 


3. The possession of the petitioner 
with regard to that part of the land which 
was evacuee property having been re- 
gularised, he became entitled under R. 25 


a“ 
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of the Displaced Persons (Compensation 
and Rehabilitation) Rules, 1955 (herein- 
after to be referred to as the Rules) to a 
permanent transfer thereof in his favour. 
Proceedings in that connection were ini- 
tiated and by a communication dated the 
25th of April, 1963 (vide Annexure “C” 
to the petition) the Assistant Settlement 
Officer, Jullundur (respondent No. 4) in- 
formed him that the valuation of the eva- 
cuee land in question had been fixed at 
Rs, 14,146/- and that the compensation of 
Rs. 3,666/- mentioned above was being 
adjusted thereagainst. 

4. Dissatisfied with the valuation 
of the evacuee land in his possession, the 
petitioner filed an appeal before the Set- 
tlement Officer (respondent No. 3) who, 
however dismissed the same on the 21st 
of May, 1963 (vide Annexure “D” to the 
petition) with the following observations: 

“I have heard the appellant. He 
contends that he has produced the as- 
sessment as made by Shri Kishori Lal, 
retired Senior Valuer of the Valuation 
Department, Ludhiana, whereby he as- 
sesses the value of this property at 
Rs. 4.50 per sq. yard. The appellant has 
further referred me to a sale-deed dated 
27-3-1958, whereby one Shri Karam 
Singh sold a plot measuring 256 sq. yards 
in favour of one Shrimati Krishna Wati 
in that very locality at Rs. 2,310/-. He 
further contends that the plot is on a low 
level and requires much expenditure for 
relevelling it. 

“I have gone through the 
The valuation form ‘A’ as kept in the 
Valuation Office, Jullundur, has been 
consulted. I find that the Valuation Off- 
cer has evaluated 14 properties in the 
same locality and considering all the 
factors including the one that this side of 
the town is fast developing and as such 
the values of the site are rising day by 
day, he has fixed the value of this pro- 
perty at Rs. 20/- per sq. yard. The old 
transaction cannot, therefore, be a good 
guide for fixing the value of the site in 
question. I, therefore, agree with the 
valuation fixed by the Valuation Officer 
and find no force in the appeal which is 
rejected.” 

5. The petitioner then went up in 
revision to the Deputy Chief Settlement 
Commissioner (respondent No. 2) but 
again failed (vide order Annexure "E” 
to the petition). Another petition for 
revision was filed by him under Sec- 
tion 3 of the Displaced Persons (Com- 
pensation & Rehabilitation) Act, 1954, 
against the orders of respondents Nos. 2 
to 4 with the Central Government but 
the same was rejected by the Joint Se- 
eretary to Government of India, Ministry 
of Rehabilitation (respondent No. 1) on 
the 6th of November, 1964 (vide order 
Annexure “G” to the petition). 


record. 
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o 6 The main grouse of the peti- 
tioner is that he is not bound by the 
valuation of the evacuee land in ques- 
tion. The reasons listed in the petition 
and at the hearing by his learned coun- 
sel in this behalf are: 


“(a) The determination of the value 
was a quasi-judicial proceeding at which 
he was entitled to have an opportunity 
of being heard and producing evidence. 

(b) It was incumbent on the con- 
cerned authorities to bring to his notice 
all the material on the basis of which the 
value was determined.” 


7. In my opinion, the case put 
forward on behalf of the petitioner is 
unexceptionable. The value of the land 
was to be determined in accordance with 
the provisions of Rule 24 of the Rules 
and the land was then to be transferred 
to the petitioner, who was the person in 
occupation thereof, under Rules 22 and 25 
of the Rules. Rules 22 and 24 and sub= 
rule (1) of Rule 25 may be set out here 
for facility of reference: 


“22. The following classes of acquired 
evacuee property shall ordinarily be al- 
lotted, namely : 

(a) any residential property in the 
occupation of a displaced person, the 
value of which does not exceed fifteen 
thousand rupees; 

_ (b) any shop in the occupation of a 
displaced person, the value of which does 
not exceed fifteen thousand rupees; 

(c) any industrial concern in the oc- 
cupation of a displaced person, the value 
of which does not exceed fifty thousand 
rupees: : 

“Explanation :— No property refer- 
red to in clause (a) or clause (b) shall be 
allottable, if it is in the occupation of 
two or more persons, whether any or all 
of them be displaced persons or not.” 


“24.(1) Where any acquired evacuee 
property which is an allottable property 
is to be transferred to any person in oc- 
cupation thereof in satisfaction of the 
whole or a part of the compensation, 
payable to such person, the Settlement 
Officer, shall first determine the value of 
the property having regard inter alia to 
al] or any of the following matters :-— 

(a) the amount for which property 
was assessed for the purpose of municipal 
taxes during the year in which the date 
of acquisition falls; 

(b) the annual rental income of the 
property; 

(c) sales of similar or contiguous 
property during the last three years: 

(d) the present market value of the 
site and the present value of the evacuee 
building and in the case of an industrial 
concern the value of the machinery. , 

“(2) For the purpose of determina- 
tion of the value of any acquired evacuee 
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property under sub-rule (1), depreciation 
may be allowed according to the age of 
the building, quality of construction and 
the standard of maintenance of the pro- 
perty.” 

95.(1) Where an applicant for pay- 
ment of compenastion is in sole occupa- 
tion of an acquired evacuee property 
which is an allottable property, such pro- 
perty may be transferred to him in lieu 
of the compensation payable to him 
under the Act: 


Provided that the total amount of 
net compensation payable to the appli- 
cant is not less than half in the case of 
property other than an industrial con- 
cern and less than 1/4th in the case of 
an industrial concern or such other smal- 
ler proportion as the Chief Settlement 
Commissioner may in either case deter- 
mine, of the value of the property as 
determined under Rule 24: 


Provided further that no industrial 
concern shall þe transferred to the ap- 
plicant unless he pays up the arrears, if 
any, of the lease money outstanding 
against him in respect of such concern.” 


8. These provisions leave no room 
for doubt that the person in occupation 
of an allottable property has a vital inte- 
rest in the process and result of valua- 
tion which must be carried out as laid 
down in Rule 24. Under Rule 22 the 
answer to the question whether a pro- 
perty is allottable depends on its value 
and Rule 25 will create right in favour 
of an occupant of that property only if 
jit is allottable. In these circumstances it 
must be held that when the Rehabilita- 
tion authorities evaluate a property in 
accordance with the provisions of R. 24, 
they perform quasi-judicial functions 
with which the persons interested must 
be associated. It follows that the peti- 
tioner was entitled to be given notice of 
all the material on the basis of which 
the Assistant Settlement Officer (respon- 
dent No. 4) proceeded to determine the 
value of the land in question and then 
to be given an opportunity to lead such 
evidence as might be relevant to such 
determination and as he (the petitioner) 
might like to produce. The orders passed 
by the respondents do not meet any of 
these requirements. Neither was the 
petitioner informed at any time of the 
evidence which forms the basis of the 
determination of the value of the land 
at Rs. 14,146/- nor was he given any op- 
portunity to lead his own evidence in re- 
buttal of the material relied upon by the 
Rehabilitation authorities. The principle 
of natural justice that no action to the 
detriment of a person shall be taken 
without giving him an opportunity of 
being heard, has been violated in the 
present case and the impugned orders, 
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therefore, cannot be supported. Accept- 
ing the petition and quashing them all, 
I direct that the petitioner be informed 
of all the evidence on which the valua- 
tion of Rs. 14,146/- is based and that the 
valuation be determined afresh after 
giving him an opportunity to produce 
such evidence as he considers necessary 
and as may be relevant. The respon- 
dents shail bear the costs of the peti- 
tioner. Counsel’s fee Rs. 100/-. 


Petition allowed. 


Kulwinder Singh 





AIR 1974 PUNJAB & HARYANA 5 
(Y 61 C 4) 
HARBANS SINGH, C. J. AND BAL RAJ 
TULI, J. 

Bhagwan Singh and another, Appel- 
lants v. Kulwinder Singh and others, 
Respondents. 

Letters Patent Appeal No. 429 of 1971, 
D/- 6-9-1972, against judgment of D. S. 
Tewatia, J., D/- 14-5-1971. 

Index Note :— (A) Civil P. C, (1998), 
Order 22, Rules 9 and 11 — Appeal by 
joint judgment-debtor-objectors to va- 
lidity of execution sale — Abatement of 
appeal regarding some appellants — En- 
tire appeal abates, 


Brief Note :— (A) It was contended 
that any one of the appellant objectors 
was entitled to independently challenge 
the validity of entire sale under ©. 21, 
Rule 85, Civil P. C. and therefore, abate- 
ment of appeal in respect of some appel- 
lants did not affect the maintainability 
of the appeal by the remaining appel- 
lants. . 

Held: that the subject-matter of the 
appeal was the validity of sale which has 
become final against the deceased appel- 
lants. Therefore, the entire appeal abat- 
ed since holding otherwise could result 
in contradictory decisions in respect of 
the same matter i.e., sale being valid in 
respect of deceased appellants and being 
invalid in respect of the remaining ap- 
pellants. AIR 1962 SC 89: AIR 1969 
Punj 216, Followed; L. P, A. No. 721 of 
1970, D/- 2-3-1972 (Punj. & Har.), Dis- 
tinguished. (Paras 4 and 7) 
Cases Referred: Chronological Paras 
(1972) L, P. A. No. 721 of 1970, D/- 

a e (Puni), Parbhati v. Lalji 

a 

AIR 1969 Punj 216 = ILR (1968) 2 
Punj 660, Swaran Singh v. Ram- 
ditta 6 

AIR 1962 SC 89 {1962) 2 SCR 
636, State of Punjab v. Nathu 
Ram . 5 

C. D. Dewan with S. P. Jain, for Ap- 

pellants; B. S. Jawanda and Maluk 

Singh, for Respondents. 
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JUDGMENT :— This appeal under 
Clause 10 of the Letters Patent arises out 
of an execution first appeal decided by 
the learned Single Judge. In execution 
of a decree obtained by Bhagwant Singh, 
who is since dead and is represented by 
his legal representatives, for the recovery 
of money amounting to Rs. 2,208-89, the 
property in dispute was put to auction. 
The highest bidder deposited one fourth 
of the amount at the spot and later he 
deposited the remaining 75% amount 
also. The sale was subsequently confirm- 
ed on 31st August, 1964. There were 
eight persons who were entitled to the 
property which was the subject-matter 
of the sale. Four out of them, namely, 
Bhagwan Singh, Gurdial Singh, Surjan 
Singh and Arjan Singh, hereinafter re- 
ferred to as the plaintiffs judgment-deb- 
tors, filed an application under Section 47, 
Civil Procedure Code, implead’ng the 
other four as respondents, alleg ng that 
the sale was void inasmuch as 75% of 
the balance was not deposited within the 
time prescribed under Order 21, Rue 55, 
Civil Procedure Code (hereinafter refer- 
red to as the Code). The Executing 
Court did not find in favour of the objec- 
tors and dismissed the application. 


An execution first appeal (E. F. A. 
458 of 1965) was filed by all these four 
judgment-debtor-objectors. During the 
pendency of the appeal two of them, 
namely, Gurdial Singh and Surjan Singh 
died and their legal representatives were 
not brought on the record within the 
prescribed time The learned Single 
Judge felt that the appeal abated as a 
whole and dismissed the same. Being 
aggrieved against this, Bhagwan Singh 
and Arjan Singh, the two surviving ap- 
pellants, filed the present appeal. 


The main argument of the learned 
counsel for the appellants was that each 
one of the judgment-debtors, including the 
four who had filed the application under 
Section 47 of the Code, had an indepen- 
dent right to question the sale as a whole 
on the ground that the provisions of 
Order 21, Rule 85 of the Code had not 
been complied with, Order 21, Rule 85 
of the Code provides as follows :— 


“The full amount of purchase-money 
payable shall be paid by the purchaser 
into Court before the Court closes on the 
fifteenth day from the sale of the pro- 
POLLY 2 cecceecoeseeeees 3 
Rule 86 of the said Order 21 is to the fol- 
lowing effect :— 


“In default of payment within the 
period mentioned in the last -preceding 
rule, the deposit may, if the Court thinks 
fit, after defraying the expenses of the 
sale, be forfeited to the Government, and 
the property shall be re-sold, and the 
defaulting purchaser shall forfeit all 
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claim to the property or to any part of 
the sum for which it may subsequently 
be sold.” 

In view of the independent right of every 
one of the judgment-debtors to challenge 
the validity of the entire sale, it was 
urged that the mere fact that two of the 
appellants are not on the record inasmuch 
as their legal representatives have not 
been brought on the record, would not 
make any difference to the maintainabi- 
lity of the appeal by the remaining two. 

2. Reliance was placed by the 
learned counsel inter alia on a Bench de- 
cision of this Court, to which one of us 
was a party, in Parbhati v. Lalji Mal, 
L. P. A. 721 of 1970, decided on 2-3-1972 
(Punj). In that case the equity of re- 
demption had come to be inherited by 
two branches of the mortgagor. One 
branch got the mortgage redeemed by 
paying the entire amount. A suit was 
brought by 13 members of the second 
branch claiming redemption of one-half 
by payment of the proportionate amount 
to the other branch, The suit was dis- 
missed by the lower appellate Court on 
the plea that the suit having been brought 
more than 60 years after the date of the 
original mortgage the same was barred 
by time. 

3. During the pendency of the 
regular second appeal filed by these 13 
persons, four of them died and their 
legal representatives were not brought 
on the record within the time by the: 
surviving appellants. The learned Single 
Judge held that the appeal abated as a 
whole. This conclusion was not affirmed 
by the Letters Patent Bench. Various de- 
cisions on the point were discussed and 
it was felt that inasmuch as each of the 
13 plaintiffs had an independent right to 
get the redemption of his own share in 
the property claimed, they could have 
brought 13 different suits and the deci- 
sion in one suit could have no bearing on 
the decision in the other and, therefore, 
by not bringing on the record the legal 
representatives of the four plaintiffs, the 
right of those plaintiffs only to get their 
share was lost but that did not affect the 
right of the remaining plaintiffs. How- 
ever, the Bench did not finally decide 
this point, because on the question of 
limitation it was felt that the suit hav- 
ing been brought more than 60 years 
from the date of the original mortgage, 
was liable to be dismissed and so was 
their appeal, and thus no firm finding was 
given on the question of abatement, This 
case, therefore, can hardly be of any as- 
sistance to the appellants. 

4, Apart from that, the facts of 
the present case can be clearly distin- 
guished from those in Parbhati’s case. 
L. P. ‘A. No, 721 of 1970, D/- 2-3-1972 
(Punj). Here there was only one indivi- 
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sible right which vested in the judgment- 
debtors, namely, to have the sale set 
aside. No doubt objection could be rais- 
ed even by one of them and if the objec- 
tion found favour with the trial Court. 
the entire sale and not the sale only qua 
the share of the objector would have 
been set aside. Here only four of the 
judgment-debtors filed the application 
and the remaining four were impleaded 
as respondents. The matter whether the 
sale was void or otherwise under the 
provisions of Order 21, Rules 85 and 86 
of the Code, was gone into by the Court 
concerned and a finding adverse to the 
objectors had been given. ‘This decision 
of the trial Court, which was adverse to 
the objectors, became final as between 
the deceased objectors on the one hand 
and the decree-holder and the auction- 
purchaser on the other. Although the 
surviving objector-appellants may have 
an independent right to challenge that 
very sale, yet if the appeal is proceeded 
with, there is a likelihood of a finding 
being given in the appeal which will be 
contradictory to the decision which has 
become final against the deceased objec- 
tors with regard to the same matter, 
namely, the validity or otherwise of the 
sale. In other words, according to the 
decree as against the deceased objectors 
the sale has to be treated as valid where- 
as with regard to the other objectors the 
sale may ultimately be found to be in- 
valid. As already indicated, the sale can 
be valid or invalid as a whole. It is not 
possible to declare the sale qua the share 
of the deceased objectors as valid and qua 
those who have survived as invalid. 


5. There is another way of look- 
ing at the thing: Supposing only two 
deceased objectors had filed an applica- 
tion and that had been dismissed. Could 
the remaining two bring another appli- 
cation thereafter, challenging the same 
sale on the same grounds? ‘The obvious 
answer is that they could not and they 
eannot achieve the same result by join- 
ing the remaining two and later on say- 
ing that it is not necessary to bring the 
legal representatives on the record after 
the death of those two. The observations 
of their Lordships of the Supreme Court 
in State of Punjab v. Nathu Ram, AIR 
1962 SC 89 at p. 91, which were quoted 
in Parbhati’s case, L. P. A. No. 721 of 
1970 (Punj), may usefully be reproduced 
here :— 

“The difficulty arises always when 
there is a joint decree. Here again, the 
consensus of opinion is that if the decree 
is joint and indivisible, the appeal against 
the other respondents also will not be 
proceeded with and will have to be dis- 
missed as a result of the abatement of 
the appeal against the deceased respon- 
dent. Different views exist in the case 
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of joint decrees in favour of respondents 
whose rights in the subject-matter of 
the decree are specified. One view is 
that in such cases, the abatement of the 
appeal against the deceased respondent 
will have the result of making the de- 
cree affecting his specific interest to be 
final and that the decree against the 
other respondents can be suitably dealt 
with by the appellate Court. We do not 
consider this view ccrrect. 


a7 

6. In Swaran Singh v. Ramditta, 
ILR (1968) 2 Punj and Har 660 = (AIR 
1969 Punj 216) a Division Bench of this 
Court thoroughly discussed this matter 
of abatement. That was a case where 
one of the respondents had died. It was 
held that the Court will not proceed with 
an appeal where the success of the ap- 
peal may lead to the Court’s coming to a 
decision which may be in conflict with 
the decision between the appellants and 
the deceased respondent and would, 
therefore, lead to the Court’s passing a 
decree which will be contradictory to 
the decree which had become final with 
respect to the same subject-matter be- 
tween the appellants and the deceased 
respondent. 

4. This principle will apply to the 
present case, because, as we have dis- 
cussed above, if the present appeal with 
two of the surviving objectors is prozeed- 
ed with, it is likely to lead, in case of 
success of the appeal, to a decree con- 
tradictory to another decree relating to 
the same sale which has become final be- 
tween the deceased objectors on the one 
hand and the auction-purchas2r and the 
decree-holder on the other. 

8. For the reasons given above, we 
find that there is no force in this appeal 
and dismiss the same with no order as 
to costs. 

Appeal dismissed. 
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M. R. SHARMA, J.:— The following 
pedigree table will be useful for under- 
standing the facts arising out of this se- 
cond appeal :— 


ae ia LAL 
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Brij Lal 
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{defendant No. 2) 
| 
TO PEI ; | | l 1 
Bhisham Basti Ram Ved Parkash Shivsharan Ram Gopal Mohan Lal Sudh 
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2. I have not indicated the names 
of two daughters and wife of Brij Lal, 
who also joined as plaintiffs in the suit 
filed before the learned trial Court. It 
was held that they had no locus standi 
to bring this suit and this matter was 
not challenged in this appeal. The facts 
giving rise to the litigation may briefly 
be stated as follows. 


3. Brij Lal, now a respondent and 
defendant No. 2 before the learned trial 
Court, mortgeged a house mentioned in 

. the body of the plaint with the appellant 
for a sum of Rs. 10,000/- vide registered 
deed dated February 21, 1947. The res- 
pondents brought this suit in the learned 
trial Court on the ground that this house 
formed part of the coparcenary property 
and the mortgage effected by Brij Lal, 
their father, being without any valid 
necessity, was not binding upon them. 
Since they were in possession of the 
house, they prayed that a declaration in 
that behalf may be granted in their fav- 
our. Brij Lal had been declared insol- 
vent and the Insolvency Court vide its 
order dated February 18, 1960, directed 
that the house be sold subject to the 
charge of the appellant and the proceeds 
thereof be placed at the disposal of the 
receiver for being utilized in accordance 
with law. The appellant in his written 
statement denied that the house was a 
joint Hindu family property qua the 
plaintiff-respondents and further stated 
that the mortgage was for legal neces- 
sity. He also submitted that the suit was 
barred by limitation and the two daugh- 
ters of Brij Lal, namely, Tara Wati and 
Shimla Devi, and Bhagwanti wife of Brij 
Lal, had no locus standi to bring in the 
present suit. The learned trial Court 
raised two preliminary issues regarding 
its jurisdiction to try the suit and also 
whether the plaint disclosed any cause 
of action. These issues were decided 
against the respondents vide order dated 
February 26, 1962, passed by the learned 
trial Court. On merits, the parties went 
to trial on the following issues :— 


(1) Whether the receiver is neces- 


sary party to the suit? 


(2) What is the effect of the orders 
dated the 23rd November, 1955, and 18th 
February, 1966, passed by Insolvency 
Court on this case ? 

(3) Whether the plaint was properly 
valued for purposes of court-fee ? 

(4) Whether the suit in the present 
form is maintainable ? 

(5) Whether the suit is collusive ? 

(6) Whether plaintiffs have no locus 
standi to sue? 

(7) Whether the property in suit is 
joint Hindu family property ? 
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(8) Whether the mortgage in ques- 
tion was for legal necessity ? 


(9) Whether the suit is barred by 
time ? 
10. Relief, 


4, The learned trial Court held 
that the official receiver was not a neces- 
sary party and the orders dated Novem- 
ber 23, 1955, and February 18, 1960, did 
not have the effect of calling upon the 
plaintiffs to prove that the mortgage debt 
was immoral in nature. The plaint was 
held to be properly valued and on the 
question of locus standi it was held that 
the respondents Nos. 1 to 5 had a right to 


file the suit and their two sisters and 
mother were incompetent to do so. The 
house was held to belong to the joint 


Hindu family and the mortgage in dis- 
pute, according to the learned trial Court, 
was not proved to have been made for 
legal necessity. It was however, held 
that the suit was collusive and also 
barred by limitation. As a result of 
these findings, the learned trial Court 
cone the suit filed by the respon- 
ents, 


5. In appeal, the learned lower 
appellate Court came to the conclusion 
that the suit was not collusive and on 
the question of limitation it held that the 
suit was within time. The issue regard- 
ing legal necessity was also decided 
against the appellant. In view of these 
findings, the learned lower appellate 
Court accepted the appeal, decreed the 
suit of the respondents but left the par- 
ties to bear their own costs. 


6. Shri Pitam Singh Jain, learned 
counsel for the appellant, has urged be- 
fore us that the receiver was a necessary 
party to the suit and in view of the 
orders passed by the Insolvency Court 
dated November 23, 1955, the respon- 
dents were bound to prove that the debt 
incurred by Brij Lal was tainted with 
immorality. In support of this conten- 
tion, he has relied on a Full Bench deci- 
sion of this Court reported as Faqir 
Chand v. Sardarni Harnam Kaur, AIR 
1961 Punj 138 (FB) wherein it was held 
that the sons could challenge the mort- 
gage and decree only on the ground that 
the debt was incurred for illegal or im- 
moral purposes and not on the ground of 
absence of legal necessity. The learned 
counsel also submitted that the mortgage 
deed in dispute was executed by Brij Lal 
and Sudh Parkash and Ram Gopal sons 
of Brij Lal, who were the only adult 
members of the family at the time of the 
execution of the mortgage deed, This 
fact coupled with other evidence on the 
record showed that the suit filed by the 
plaintiffs was collusive. On the question 
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of legal necessity, it was submitted that 
Jangir: Lal, the grandfather of the plain- 
tiff-respondents, had also left debts. The 
house in dispute along with other pro- 
perty of the family was mortgaged with 
the family of Sunder Dass P. W. 3, which 
was redeemed sometime in 1946. The 
family was carrying on extensive busi- 
ness. Exhibit D-1, statement of account 
of the firm Messrs. Jangiri Mal Brij Lal 
opened with the Central Bank of India 
Limited, Ludhiana Branch, showed that 
during the year 1946 the firm had made 
deposits to the tune of Rs. 2,44,512/- in 
their account. Exhibit D-2, which is a 
certificate issued by the Central Bank of 
India Limited, Ludhiana Branch, showed 
that the approximate worth of this firm 
was estimated at Rs, 4,65,000/-. It was 
allowed a stock limit of Rs. 2,50,000/- and 
a clean demand bills limit of Rs. 10,000/-. 
The learned counsel submitted that this 
evidence, when taken along with the 
oral evidence on the record, showed that 
the respondents’ family was a trading 
family to which even a Bank of stand- 
ing allowed a clean demand bills limit 
of Rs. 10,000/-. Brij Lal and his two 
adult sons, namely, Sudh Parkash and 
kam Gopal, who joined the former in the 
execution of the mortgage deed, did not 
enter the witness-box to give evidence 
about the circumstances under which 
they realised this loan as also the cir- 
cumstances under which they utilized it 
later on. The cumulative effect of this 
evidence, according to the learned coun- 
self, was that the mortgage had been 
proved to be one for legal necessity. On 
the question of limitation, it was urged 
that the suit was covered by the resi- 
duary Article 120 of the Indian Limita- 
tion Act and the limitation started when 
the debt was raised because that was the 
time when the interests of the coparceners 
were put in jeopardy. 


7. I shall now proceed to consider 
these points in the order in which they 
have been mentioned. 


8. It is well settled that necessary 
parties are those in whose absence the 
Court cannot pass an effective decree. 
Furthermore, a receiver is entitled to 
receive the assets of the insolvent which 
at the material time really belong to him. 
Section 28 (6) of the Provincial Insol- 
vency Act (Act V of 1920) lays down that 
even after an order of adjudication is 
passed against an insolvent a secured 
creditor of the insolvent is entitled to 
realise or otherwise deal with his secu- 
rity in the same manner as he would 
have been entitled to realise or deal with 
it if Section 28 of the said Act had not 
been passed. A perusal of the orders 
passed by the Insolvency Court shows 
that it had ordered the sale of the pro- 
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perty subject to the charge. The respon- 
dents in this suit are merely questioning 
the legality of the charge. In these cir- 
cumstances, I am of the view that the 
receiver was not a necessary party to 
the suit, 


9. It is no doubt true that the 
orders dated November 23, 1955, and 
February 18, 1960, passed by the Insol- 
vency Court were final between the 
creditors and the estate of the insolvent 
and they also purported to have the ef- 
fect of a decree, but in view of the latest 
pronouncements of their Lordships of 
the Supreme Court the Hindu sons in a 
suit for declaration to the effect that the 
sale made by the Karta was without legal 
necessity were entitled to have a decree 
unless the mortgagee proved to the 
satisfaction of the Court that the mort- 
gage was for legal necessity. In Faqir 
Chand v. Sardarni Harnam Kaur, AIR 
1967 SC 727, the Court expressly over- 
ruled the decision given in AIR 1961 Punj 
138 (FB) with the following observa- 
tions :— 


“In the present case, the Full Bench 
of the High Court, AIR 1961 Punj 138 
(FB) took the view that while the first 
and third propositions in Brij Narain’s 
case, 51 Ind App 129 = AIR 1924 PC 50 
were generally applicable to the manag- 
ing members of joint families, the se- 
cond proposition was self-contained and 
was intended to lay down an exception 
in the case of joint families consisting 
of father and sons only. The view taken 
was that the third proposition did not 
apply where the joint family consists of 
father and sons. We are unable to agree 
with this view. The first proposition 
sets out the general rule regarding the 
power of the managing member of a 
joint family to alienate or burden the 
estate. The second and third proposi- 
tions lay down the special rules appli- 
cable when the managing member is the 
father, and deals specially with his 
power to mortgage the estate for pay- 
ment of his antecedent debt. Reading 
the first and third propositions together, 
it will appear that a father who is also 
the manager of the family has no power 
to mortgage the estate except for legal 
necessity or for payment of an antece- 
dent debt.” . 


10. In view of this authoritative 
»ronouncement of their Lordships of the 
Supreme Court, it cannot be held that 
the respondents were bound to prove 
that the mortgage debt in dispute was 
tainted with illegality or immorality þe- 
fore a decree could be passed in their 
favour. Consequently, I overrule the 
submissions made by the learned coun- 
sel in relation to issues Nos. (1) and (2), 
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: It. The next question to be con- 
sidered is whether the suit is collusive 
in nature. It is in the evidence of 
P. W. 3 Sunder Dass that the property 
in dispute along with other property was 
mortgaged by Jangiri Lal and his sons 
in favour of this witness and his 
brother. These properties were redeem- 
ed in the year 1946 after the death of 
Jangiri Lal which occurred on Decem- 
ber 17, 1944 (para No. 6 of the plaint). 
P.W. 5 Girdhari Lal has stated that Brij 
Lal’s sons are good persons and after 
Jangiri Lal’s death Sudh Parkash, Brij 
Lal’s son, started a coal depot. P. W. i 
Kesar Dass has stated that Sudh Parkash 
opened an electricity shop which is a 
family concern. The two plaintiffs, 
namely, Basti Ram and Ved Parkash, 
also work on this shop. It has already 
been noticed that the mortgage deed 
was executed by Brij Lal, Sudh Parkash 
and Ram Gopal respondents. There 
might be something to say about Brij 
Lal’s habits but it is undisputed that two 
of his aforementioned sons were men of 
good character. It is really unfortunate 
that none of these three persons entered 
the witmess-box to give evidence regard- 
ing the needs of the family when they 
realised this loan or regarding the man- 
ner in which they utilized this money. 
Im the event of their absence from the 
witness-box, it would be legitimate to 
draw a presumption under Section 114 
of the Evidence Act against them and to 
assume that had they entered the wit- 
Iness-box the appellant would have been 
able to prove that it was this sum of 
Rs. 10,000/- which the family utilized for 
establishing another business which con- 
‘tinues ta be the mainstay of the family. 
In Jagannath v. Shri Nath, AIR 1934 
FC 55, their Lordships observed as 
under :— 


"In Masit Ullah v. Damodar Prasad, 
AIR 1926 PC 105, where the plaintiff 
sought to set aside a sale of joint family 
property by his great grandfather and 
his father was impleaded as a defendant 
and did not give evidence, though as the 
man who had used the largest part of 
the consideration money for the disburse- 
ment of ancestral debts he could have 
told in his evidence how the sum of 
Rs. 2,000/- was applied, it was held, as 
stated in the headnote, that the suit 
should be dismissed, as the plaintiff was 
Ihable for his great grandfather’s ances- 
tral debts, and the father, who was in 
collusion with his son, had deliberately 
withheld his evidence, which would have 
shown how che rest of the consideration 
was applied, The present case is even 
stronger. Ram Partap and Bhairon Nath, 
defendants 4 and 5, are the eldest mem- 
bers of the family and heads of their res- 
pective branches, which are entitled to 
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nearly one-half of the joint family pro- 
perties. They were Mathura’s right-hand 
men and borrowed practically all the 
money which has been disallowed by the 
High Court, and are therefore in a bet- 
ter position than anyone else to say whe- 
ther it was applied for the necessary 
purposes of the family. They have allow- 
ed their children, who are all minors but 
one, to figure as plaintiffs and have them- 
selves been impleaded as defendants 4 
and 5. They have not gone into the box 
in support of the plaintiff’s case, in which 
they are so largely interested. * * *” 
In these circumstances their Lordships 
have no hesitation in holding that this 
also was a collusive suit, and that the’ 
conduct of defendants 4 and 5 affords 
ample corroboration “of the other evi- 
dence that this sale was effected for ne- 
cessary family purposes.” 


12. The observations made by 
their Lordships apply with greater vi- 
gour to the instant case. The family of 
the respondents’ was a trading family. 
Jangiri Lal had left debts which were 
wiped out in 1946 after his death. The 
running account of the family with the 
Bank ran into lacs of rupees. When Brij 
Lal was declared insolvent, it is quite 
possible that the family might have 
thought of setting up a new business in 
the name of other adult members, Sudh 
Parkash and Ram Gopal have not enter- 
ed the witness-box to depose about the 
source from which they acquired the 
necessarv funds for setting up this new 
business, The entire family is being bene- 
fited by this business. In this situation, 
it is legitimate to infer that the family, 
including the respondents, after having 
received the benefit of this loan, has set 
up the minor members to challenge the 
same. In view of these circumstances, I 
have no hesitation to hold that the suit 
brought by the plaintiffs was a collusive 
one. The learned counsel for the respon- 
dents has relied on Sukhnandan Singh v. 
Jamiat Singh, 1971 Pun LJ 278 = (AIR 
1971 SC 1158) in which it was held by 
their Lordships of the Supreme Court 
as follows:— 


“Collusion in judicial proceedings is 
normally associated with secret arrange- 
ment between two persons that the one 
should initiate a suit against the other 
in order to obtain the decision of a judi- 
cial tribunal for some sinister purpose. 
In such a proceeding the claim put for- 
ward is jctitious, the contest feigned or 
unreal and the final adjudication a mask, 
designed to give false appeararice of a 
genuine judicial determination, and this 
is generally done with the object of con- 
founding third parties. In such a pro- 
ceeding the contest is a mere sham. In 
the case of pre-emption it is open to the 
plaintiff to find financial aid from any 
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source he likes, He has a statutory right 
to pre-empt the sale and it is no concern 
of the vendees whether he borrows money 
from someone or otherwise arranges for 
finances for pre-empting the sale. It is 
true that it is a personal right and is not 
capable of being transferred. And the 
right of pre-emption being a right of 
substitution, the vendor also cannot in 
the garb of a benamidar pre-empt his 
own sale. But merely because the ven- 
dors who are the fathers of the plaintiff- 
pre-emptors are helping their sons to 
exercise the statutory right conferred on 
the sons cannot, without more, deprive 
them of the right to be substituted for 
the vendees in exercise of their right of 
pre-emption,” 


13. The above observations made 
by their Lordships of the Supreme Court 
do not help the respondents inasmuch as 
they relate to a suit for pre-emption and 
do not apply to the facts and circumstan- 
ces of the present case. As has been said 
already here in this case, the debt was 
utilized for setting up a new business 
which is the mainstay of the family. 


14, In view of this discussion, I 
would decide issue No. (5) in favour of 
the appellant. 


15. It was next 
learned counsel for the appellant that 
the mortgage in question was for legal 
necessity. Before I advert to this issue, I 
would like to add that the question whe- 
ther the alienation made by a Hindu 
father was one for valid necessity or not 
is a question of fact. This matter stands 
concluded by a Full Bench judgment of 
the Lahore High Court in Mt. Mauli v. 
Lala Brij Lal, AIR 1943 Lah 33 (FB). But 
this does not mean that even in those 
eases in which the learned lower appel- 
late Court decides the question of legal 
necessity by ignoring or disregarding 
settled principles of law the finding arriv- 
ed at by it cannot be challenged in 
second appeal, Where the lower appel- 
late Court fails to raise a presumption 
under Section 114 of the Evidence Act 
a second appeal will be competent on 
that ground alone. See in this connec- 
tion— 

"Sita Ram v. Nanku, AIR 1928 All 
16 and Udey Singh v. Hari Ram, AIR 
1930 Lah 443.” 

16. This consideration apart, I am 
of the view that the learned lower ap- 
pellate Court in coming to the impugn- 
ed conclusion has also failed to take a 
proper notice of the authoritative pro- 
nouncement made by the Privy Council 
in Nagendra Nath Dey v. Suresh Chan- 
dra Dey, AIR 1932 PC 165. It has already 
been noticed that the respondents’ family 
was.a trading family having an account 
with a well-known bank. The deposits 


argued by the 
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made in their account for the year 1946 
were over Rs. 2,40,000/-. The Bank had 
granted the firm the facilities to make 
overdrafts, The property mortgaged by 
Jangiri Lal, father of Brij Lal, was re- 
deemed in the year 1946, whereas the 
instant mortgage was created on Febru- 
ary 21, 1947. Looking to the extent and 
the nature of the business transactions 
of the family, as evidenced from their 
bank account, it can safely be inferred 
that the business was being carried oni 
on an extensive scale, Bhagwan Dass ap- 
pellant entered the witness-box as his 
own witness and stated that since the 
respondents had an extensive business 
he felt no need to investigate whether 
Brij Lal actually needed the money for 
the business or not. It is also in evidence 
that the two adult sons of Brij Lal, who 
joined him in executing the mortgage 
deed, set up a new business the proceeds 
of which were being utilized by the en- 
tire family. In these circumstances, the 
learned Courts below should -have de- 
cided, because of the absence of Brij 
Lal, Sudh Parkash and Ram Gopal from 
the witness-box, that a presumption 
could be raised that the money raised by 
the respondents was utilized for the 
business of the family. It is a matter of 
common knowledge that when the head 
of the family is declared insolvent, then 
the other members of the family try to 
set up a new business so as to save it 
from the clutches of the official receiver. 
This is precisely what appears to have 
been done by Sudh Parkash in this case. 
The existence of family business which 
was considered credit worthy by a bank 
of repute and the peculiar situation 
created by the insolvency of Brij Lal 
which called for a new business to be 
set up in the name of other members do 
indicate some prima facie evidence of 
necessity. Whatever lacuna remained was 
filled in by the absence of the alienors 
from the witness-box, as held by the 
Privy Council in Nagendra Nath Dey’s 
case, AIR 1932 PC 165. Taking into con- 
sideration the cumulative effect of all 
these circumstances, I am of the view 
that the alienation in question was made 
for valid legal necessity. 


17. The last point regarding the 
plea of limitation remains to be consi- 
dered. The learned counsel for the res- 
pondents submitted that the case is 
covered by Article 126 of the Limitation 
Act. I find it impossible to agree with 
this submission because this Article ap- 
plies only to those cases in which ali- 
enees from a Hindu father take actual 
possession of the property. The mort- 
gage in this case was not one with pos- 
session and a suit challenging the ` same 
would be governed by the residuary|: 
Article 120 of the Limitation Act. The 
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period of limitation would start from the 
date when the right to sue accrues. 
When the interests of coparceners are 
burdened by a loan raised by its mana- 
ger against the provisions of Hindu Law, 
then every coparcener gets a right to 
challenge the same immediately on the 
day when such a loan is raised. The 
mortgage deed in this case was executed 
on February 21, 1947, and the suit was 
brought on July 22, 1961. Prima facie, 
the suit filed by the respondents is bar- 
red by limitation. When faced with this 
situation, the learned counsel for the 
respondents submitted that it would be 
wholly inequitable to apply Article 120 
of the Limitation Act. According to the 
learned counsel, if the coparceners are 
divested of the possession of the pro- 
perty, then they can get joint possession 
within 12 years under Article 126 of the 
Limitation Act and it could never be the 
intention of law to restrict the period of 
limitation in case the joint property 
continues to remain in their possession. 
This submission loses sight of the fact 
that the Articles of the Limitation Act 
are somewhat arbitrary in nature. They 
have to be interpreted in accordance with 
the principles of literal interpretation as 
laid down in Nagendra Nath Dey’s case, 
AIR 1932 PC 165 (supra). The learned 
counsel for the respondents then relied 
on Riasat Ali v, Iqbal Rai, AIR 1935 Lah 
827. In this case a. Hindu father had 
made a gift of some land belonging to 
the joint family in favour of. another. 
Though the mutation of gift was valid, 
yet the donee never entered into the 
possession of the property which conti- 
nued to be enjoyed by the family. The 
donee filed an application for partition 
of the land before the revenue authori- 
ties who directed the members of the 
family of the donor to get their title 
established in a civil Court. The alleged 
gift was made on January 18, 1917, and 
a suit to challenge the same was filed on 
August 6, 1928. It was alleged before the 
Court that the suit was barred by time 
because it had been filed more than six 
years after the mutation of gift had been 
sanctioned. The Bench hearing the case 
repelled this contention on the ground 
that where a rightful owner is in posses- 
sion of the property he is not obliged to 
sue for declaration so long as his rights 
are not actually harmed. But I might 
add that a Hindu father has no right 
whatsoever to make a gift of coparcenery 
property. Such a gift is wholly void and 
so long as the donee does not take steps 
to dispossess the members of the joint 
family it would not be necessary 
them to bring in a suit. These considera- 
tions do not apply to a case in which 
the estate of the coparcenery is burden- 
d with a debt. In such a suit the cause 
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of action will arise in favour of the 
Hindu undivided family on the day when 
the Karta or the manager secures a loan 
which is unauthorised under the provi- 
sions of Hindu law. In my opinion, the 
case is covered by a Single Bench deci- 
sion of this Court reported as Behari Lal 
v. Dal Chand, AIR 1951 Punj 341, ‘Rapur, 
J., as his Lordship then was, observed as 
follows:— 


“In a case where the alienee never 
gets possession, no limitation can arise 
under Article 126, and in such cases the 
only right of the son will be to obtain a 
declaration that the deed is invalid and 
the limitation prescribed for such a suit 
is that of six years under Article 120. In 
Hunia Goundan v. Ramasami Chetty, 
AIR 1918 Mad 19, Sadasiva Ayyar, J. 
interpreting Article 126 said— 

‘The Legislature has clearly fixed an 
overt and patent fact, namely, the tak- 
ing of possession of the property by the 
ailenee as the event from which the 
period has to be calculated so as to avoid 
as ge possible difficult questions as to 
notice. 


With this view I most respectfully agree, 
This view also finds support from the 
judgment of Addison J., in Luta Ram v. 
Shiv Ram, AIR 1929 Lah 14. In my opin- 
ion, therefore, Article 126 has no appli- 
cation to the facts of this case but the 
Article which would apply would be the 
residuary Article 120.” 


18. I am in respectful agreement 
with the above observations. The result 
of the foregoing discussion is that the 
suit of the respondents is held to be bar- 
red by time. 


19. _It may, however, be noticed 
that Basti Ram, one of the respondents, 
died on July 15, 1970, His legal repre- 
sentatives were not brought on record 
within the period of limitation. A Bench 
of this Court vide its judgment dated 
September 20, 1971, has dismissed the 


appeal so far as Basti Ram’s share is 
concerned, 
20. In view of my findings that 


the suit was a collusive one, the mort- 
gage was for valid legal necessity and 
the suit of the respondents was barred 
by time, this appeal deserves to succeed 
qua respondents other than Basti Ram 
and his legal representatives and I order 
accordingly. The appellant will be en- 
titled to have his costs throughout. 


S. S. SANDHAWALIA, J. :— I agree. 
Appeal allowed. 
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The General Electric Co. of India 
(P.) Ltd., Appellant v. Pyara Singh and 
others, Respondents. 

First Appeal No. 222 of 1960, D/- 
8-11-1972, from decree of Kul Bhushan, 
Dist. J., Kapurthala, D/- 19-3-1960. 


Index Note :— (A) Trade Marks Act 
(1940), Section 21 — Deceptively similar 
trade mark — G. E. C. and A. E. C. lamp- 
holders -— Similarity in size, shape, use 
— Infringement of trade mark held stood 
proved — (X-Ref :— Trade and Merchan- 
dise Marks Act (1958), Section 105). 


Brief Note:— (A) There was simila- 
rity between the size, shape, hole and all 
other features of both the A. E. C. and 
G. E. C. lamp-holders. The phonetic 
similarity between the words A. E. C. 
and G. E. C. also existed. Both the arti- 
cles were put in the same use by the con- 
sumers. On these facts it was held that 
a purchaser of ordinary intelligence was 
bound to confuse the two out of his im- 
perfect recollection about the actual word 
G. E. C. Minor differences e.g. in qua- 
lity, that in G. E. C. there is a piece of 
wood in upper part but of rubber in 
A. E. C., in colour and weight etc., would 
not make any appreciable difference. 


(Para 6): 


Index Note :— (B) Trade Marks Act 
(1940, Section 21 — Action for passing off 
— Evidence of actual deceit is not neces- 
sary — X-Ref:— Trade and Merchan- 
dise Marks Act (1958), Section 105 (c) ). 


Brief Note:— (B) The action for 
passing off is an action for deceit, for 
colourable imitation of plaintiffs’ mark 
in relation to his goods which have ac- 
quired distinctive reputation. The use 
of the similar mark either visually, 
phonetically or otherwise such as in get- 
up, packing and other writings so as to 
conclude that there is imitation is suffi- 
cient to complete the cause of action for 
passing off. The evidence of actual de- 
ceit is not necessary. (Para 7) 


Cases Referred: Chronological Paras 
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Mills (P.) Ltd. v. M/s. Agarwal 
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Sri Ambal and Co. 7 
AIR 1963 SC 449 = (1963) 2 SCR 

484, Amritdhara Pharmacy v. 

Satya Deo Gupta 5 
AIR 1942 PC 40 = 202 Ind Cas 203, 

Coca Cola Co. of Canada Ltd. v. 

Pepsicola Co. of Canada Ltd. 6 
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K. C. Nayar with V. P. Prasher, for 
sone M. R. Agnihotri, for Respon- 
ents. 


B. S. DHILLON, J.:— The appellant. 


The General Electric Company of 
India (Private) Limited, filed a suit 
against the defendants pleading that 


the plaintiff is the original proprietor of 
a trade mark in India for its electrical 
goods including lamp-holders consisting 
of the letters “G. E. C.” and was register- 
ed under Cls. 7, 9, 11 and 12 of the fourth 
schedule to the Trade Mark Rules, 1942. 
It is averred that the plaintiffs electrical 
goods including lamp-holders are of very 
superior quality and the defendants have 
wrongfully sold and passed off and is 
selling and passing off the lamp-holders 
not of the plaintiff’s manufacture as and 
for the plaintiff's lamp-holders. It is 
also averred that the defendants sell and 
pass off lamp-holders under the name of 
“A. E. C.” or “E. C.” lamp-holders and the 
the letter “A” of the letters "A. E, @.” 
or “E. C.” which letters are written or 
inscribed in the very same manner in 
which the letters “G. E. C.” are inscribed 
on the lamp-holders of the plaintiff's 
manufacture. It is further averred that 
the letter “A” of the letters “A. E, C.” 
is invariably and deliberately half obli- 
terated so as to give an impression that 
the said letter “A” is in fact letter “G”. 
It is pleaded that the defendants mislead 
the public to believe that they are the 
plaintiff’s lamp-holders and thereby cause 
injury both to the public and to the 
plaintiff. It is further pleaded that the 
defendants infringed the plaintiff's trade 
mark and, therefore, a prayer was made 
that an injunction restraining the defen- 
dants and their servants and agents from 
infringing the plaintiff's trade mark, be 
issued. It was also prayed thai a perpe- 
tual injunction to restrain the defendants 
from putting up and offering for sale and 
selling and/or causing to be put up or 
offered for sale and sold lamp-holders not 
of the plaintiff’s manufacture or merchan- 
dise or any wrappers in respect thereof 
bearing the marks “A. E. C.” or "E. C”. 
in any manner at all, be also issued and 
that a decree for damages of Rs. 1.000/- 
tentatively be also issued. In the writ- 
ten statement filed by the defendants, it 
is claimed that the plaintiff’s goods have 
no reputation in the market and that the 
goods manufactured by the defendants’ 
company have a very high reputation 
throughout India. It is denied that the 
plaintiff company has any registration 
of their trade mark of lamp-holders and 
that the defendants ever wrongfully sold 
or passed off any lamp-holders as those 
of the plaintiffs manufacture. It is fur- 
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ther denied that the trade mark “A. E. C.” 
is similar to the trade mark "G. E. C.” 
or that the word “A” is obliterated by 
the defendants as alleged by the plain- 
tiff. It was, therefore, prayed that the 
suit of the plaintiff be dismissed. The 
learned trial Judge framed the following 
issues on the pleadings of the parties :— 

1. Whether the suit has been rightly 
valued for purposes of court-fee and 
jurisdiction ? 

2. Whether the suit falls within the 
purview of Sec. 73 of the Trade Marks 
Act and is thus triable by this Court ? 

3. Whether the plaintiff company has 
got a registered trade mark for lamp-hol- 
ders and their wrappers ? 

4, Whether the defendants had in- 
fringed the trade mark of the plaintiff 
with respect to lamp-holders and their 
wrappers ? 

5. Whether the defendants had been 
passing off their lamp holders as those 
of the plaintiff company ? 

6. Whether the plaintiffs are entitled 
to the injunction prayed for ? 

7. Whether the plaintiffs are entitled 
to damages claimed for ? 

8. Relief. 

2. Issues Nos. 1 and 2 were de- 
cided in favour of the plaintiff. Under 
issue No. 3 it was held by the learned 
trial Judge that the plaintiff's company 
had no registered trade mark for the 
lamp-holders and their wrappers. Under 
issue No. 4 it was held that the defen- 
dants had not infringed the trade mark 
of the plaintiff with respect to the lamp- 
holders and their wrappers. Under issue 
No. 5 it was held that the defendants 
never passed off their lampholders as 
that of the plaintiff's company. As a 
consequence of the findings on issues 
Nos. 3, 4 and 5, it was held under issues 
Nos. 6 and 7 that the plaintiff was not en- 
titled to the injunction prayed for nor 
he was entitled to any damages and con- 
sequently the suit was dismissed by the 
trial Court. The learned counsel for the 
appellant challenged the findings of the 
learned trial Court on issues Nos. 3, 4 
and 5. 

3. As regards issue No. 3, I have 
no hesitation to hold that the view taken 
by the learned trial Court cannot be sus- 
tained. It is in evidence that trade mark 
No. 112521 in the name of The General 
Electric Company Limited, Magnet House, 
Kingsway, London, W. C. 2, England, 
stands registered in respect of apparatus, 
devices and fittings for use with electric 
lights and electric light installations, 
electric lamps of all kinds not included 
in other classes etc. etc. for a period of 
15 years with effect from 8-8-1952. The 
General Electric Company of India Ltd., 
Magnet House, Chittaranjan Avenue, Cal- 
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cutta, are the registered usg Sa 
Pr 


aforesaid trade mark. Early this”, wD 
the trade mark of the  safdis' Coropany |,” 
stood registered at No. 112421.| | fae ‘the i 
said goods from 8-8-1945 fog PA RUR of- J 
seven years. This is quite éyiéent_ froni J 

Exhibits P. H. and P. T. ite XO ITRE # 
finding of the learned trial JÙISe tpi 
the trade mark of the General Electric 
Company of England which is “G. E. C. 
made in England” cannot be said to be 
the trade mark of the plaintiff company 
is baseless. It is clear from Exhibit P. H. 
that the plaintiff-company is registered 
as the registered users of the said trade 
mark “G. E. C.”, therefore, this finding 
of the learned trial Judge cannot be sus- 
tained. Moreover, the observations of 
the learned trial Judge that the lamp- 
holders are not included in the apparatus, 
devices and fittings for use with electric 
light and electric light installations, are 
also not correct. Lampholders are arti- 
cles devised to keep hold over the electric 
lamps. The apparatus, devices or fittings, 
without the use of the lampholders, can- 
not culminate in the lighting of the elec- 
tric lamps. Therefore, merely because 
the lampholders are not specifically 
mentioned in the registration certificate, 
on that ground alone, it cannot be found 
that the trade mark of the lampholders 
is not registered for the plaintiff-com- 
pany. The words in the registration 
certificate in respect of “Apparatus, de- 
vices and fittings for use with electric 
lights and electric light installations” do 
include the lampholders. The observa- 
tions of the learned trial Judge that Shri 
S. L. Gulati (P. W. 3) admitted that the 
lampholders are not specifically men- 
tioned in the registration certificate, are 
of no consequence. I find from the state- 
ment of Kishore Chand (P. W. 1) that the 
electric light installations include amp- 
holders etc. To the similar effect is the 
statement of Shri S. L. Gulati (P. W. 3) 
and Shri Jang Bahadur Singh (P. W. 4). 
Similarly, Shri Gurbachan Singh Chad- 
dah (P. W. 5), who was the Electrical 
Engineer of the plaintiff-company, also 
deposed to the same effect. The observa- 
tion of the learned trial Judge, that if 
switches etc. were to be included in this 
general clause, it was not necessary to 
get the switches etc. registered separate- 
ly, is without any merit. Be that as it 
may. We are not concerned with the 
switches etc. but the precise question be- 
fore us is whether the lampholders can 
be said to be the apparatus or device or 
fittings for the use with the electric light 
and electric light installations. The an- 
swer clearly is in the affirmative. There 
is no evidence led in rebuttal for taking 


a contrary view. For the reasons re- 
corded above the finding of the learned 
trial Judge on issue No. 3 is reversed and 
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it is held that the plaintiff company has 
got a registered trade mark mentioned 
above for the lampholders and their 
wrappers. 

4, As regards issue No. 4, I am 
inclined to hold that the approach of the 
learned trial Judge in considering this 
aspect of the case is not wholly correct. 
No doubt the trade mark used by the 
defendants’ company is “A. E. C.” and 
that of the plaintiff's company is “G. E. C.” 
but the plaintiffs case is that the word 
“A” is obliterated in such a manner so 
that it should read like “G’ and further 
that there is a similarity between the two 
including phonetical similarity. In order 
to appreciate this aspect of the case, it 
would be worthwhile to quote the obser- 
vations of Parker, J., in Re Pianotist Co.’s 
Application, (1906) 23 RPC 774, which 
are as follows :— 

“You must take the two words. You 
must judge them, both by their look and 
by their sound. You must consider the 
goods to which they are to be applied. 
You must consider the nature and kind 
of customer who would be likely to buy 
those goods. In fact you must consider 
all the surrounding circumstances; and 
you must further consider what is likely 
to happen if each of those trade marks is 
used in a normal way as a trade mark for 
the goods of the respective owners of 
the marks.” 

5. These observations of Par- 
ker, J. were approved by the Supreme 
Court in Amritdhara Pharmacy v. Satya 
Deo Gupta. AIR 1963 SC 449. 

6. Their Lordships of the Supreme 
Court in that case were considering the 
comparison of the words “Amritdhara” 
and ‘“Lakshmandhara’”. In _ conisdering 
this aspect of the case it is to be noted 
that a critical comparison of the two 
names may disclose some points of dif- 
ference but the test to be applied is of 
an unwary purchaser of average intel- 
ligence and imperfect recollection, who 
- would be deceived by the overall simila- 
rity of the two names having regard to 
the nature of the articles he goes to pur- 
chase with a somewhat vague recollec- 
tion that he had purchased a similar 
article on a previous occasion with a 
similar name. Their Lordships in that 
case after applying these tests came to 
the conclusion that the overall simila- 
rity between “Amritdhara” and ‘“Laksh- 
mandhara” were likely to cause decep- 
tion or confusion within the meaning of 
Section 10 (1) of the Trade Marks Act, 
1940. It is thus to be’seen that the obser- 
vations of the learned trial Judge that the 
shade carrier ring in the lamp-holders 
manufactured by the G. E. C. of England 
is not similar to the holders manufactured 
by the defendants’ company or that there 
is difference in quality _also or that in 
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G. E. C. holders there is a piece of wood 


“in the upper part, while in the A. E.C. 


holders there is a piece of rubber and 
that there is a difference of colour also 
between the two lampholders; where- 
as G. E. C. holder is not of polished brass 
while A. E. C. holder is of polished brass 
and that the weight of both the lamp- 
holders is also different, are not quite 
relevant for the determination of this 
issue. No purchaser of ordinary intel- 
ligence who had earlier purchased the 
G. E. C. lampholders, would be in a 
position to appreciate these minor dif- 
ferences if there is phonetic similarity in 
the trade marks or similarity otherwise 
between the two lampholders. It is not 
denied that the size, shape, hole and all 
other things of both the lampholders 
are of similar nature and it cannot also 
be denied that the phonetic similarity 
between the words “G. E. C” and 
“A. E. C.” also does exist. Both the arti- 
cles are lampholders put in the same 
use by the consumers. A purchaser of 
ordinary intelligence is bound to confuse 
the word “A. E. C.” for “G. E. C.” if he, 
at a previous occasion, had purchased a 
G. E. C. lampholder and again wanted 
to purchase the same but he is offered 


A. E. C. lampholder, he having imper- 
fect recollection about the actual word! 
G. E. C. The learned trial Judge, while 


discarding the evidence of Shri Chaman 
Lal P. W., observed as follows :— 


“Chaman Lal P. W. 2 deposed to the 
fact that in the month of June, 1959 he 
purchased two Jlampholders Exhibits 
P. E. and P. F. wrapped in papers Exhi- 
bits P. G. and P. H. from Suprabhat Elec- 
tric Company, Delhi but when he reached 
home, he learnt that these were the 
goods of A. E. C. He himself read 
A. E. C. inscribed on them. When he 
himself had read the said inscription, 
then it cannot be said that the letter ‘A’ 
was obliterated.” 


It would be seen from the above that 
while considering the statement of Cha- 
man Lal P. W., the learned trial Judge 
completely ignored the approach to be 
adopted in examining this question. The 
similarity between the lamp-holders of 
“G. E. C. and “A. E. C.” marks including 
phonetic similarity, has to be kept in 
view in respect of an ordinary purchaser 
having imperfect recollection. The arti- 
eles produced by the ovlaintiff and the 
defendants are the lampholders which 
are to be used for the same purpose. 
Their physical appearance is also similar. 
There is phonetic similarity in the names 
“A. E. C.” and “G. E. C.” The observations 
of the learned trial Judge that the lamp- 
holders prepared by the defendants’ 
company with the mark “A. E. C.” are of 
polished brass whereas the “G. E. C.” 
lampholders are not of polished brass, 
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are again of no consequence. No doubt 
Exhibit D. W. 1/C produced by D. W. 1 
is of polished brass, but the lamphold- 
ers of the defendants’ company, which 
were produced by P. W. 2, are Exhibits 
P. E. and P. F., which are of brass and 
similarly the lampholder Ex. D. W. 1/D 
produced by D. W. 1 is of brass and of 
the same colour. I also find that on the 
lampholder Exhibit D. W. 1/C prepared 
by the defendants’ company, the word 
“A” is not perfectly legible and the same 
can be misconstrued as “G”. Similarly 
on the wrappers Exhibits P. G. and P. H. 
the word “A”, though can be read as 
“A”, if minutely read, but if a person 
looks at it in a casual manner, the same 
can be misconstrued. The authority re- 
lied upon by the learned trial Judge re- 
ported in Coca Cola Co. of Canada Ltd. 
v. Pepsi Cola Company of Canada Ltd., 
AIR 1942 PC 40, is not applicable because 
the facts of that case are quite different 
from the facts of the present case. In the 
Privy Council authority, the case under 
consideration was under the (Canada) 
Unfair Competition Act (1932), as appli- 
cable in Canada. Section 3 (c) of that 
Act provided that no person shall know- 
ingly adopt for use in Canada in con- 
nection with any wares, any trade mark 
which is similar to any trade mark which 
is in use in Canada by any other person 
and which is registered pursuant to the 
provisions of that Act as a trade mark 
for the same or similar wares. The Privy 
Council was interpreting the word “simi- 
lar” as contained in Section 3 of the said 
Act. but in the present case, the words, 
which are to be considered are whether 
the trade mark used by the defendants 
is a trade mark which is identical with 
or deceptively similar to the plaintiffs 
trade mark. In this view of the matter. 
the finding of the learned trial Judge on 
issue No. 4 cannot be sustained and the 
same is, therefore, reversed. 


7. The finding of the learned trial 
Judge on issue No. 5 is also to be re- 
versed. In a suit for injunction for pass- 
ing off, the plaintiff has to prove that his 
name, mark. sign or get up has become 
distinctive. He has to further show that 
the defendants use of name and mark 
was likely to deceive or cause confusion 
or injury to the goodwill of plaintiff's 
business. It has to be seen whether both 
these tests have been satisfied in the pre- 
sent case or not. As far as the first test 
is concerned, I have no reason to dis- 
believe the evidence of the plaintiffs 
witnesses when they state that the 
General Electric Company of India is 
the biggest concern in the world. The 
evidence further shows that this com- 
pany got the trade mark “G. E. C.” re- 
gistered as for back as 1945 and it can- 
not be denied that the trade mark 
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“G. E. C.” of this company has become 
distinctive in the market. As regards the 
second test, it is to be observed that the 
action for passing off is an action for de- 
ceit, for colourable imitation of plain- 
tiff’s mark in relation to his goods which 
have acquired distinctive reputation in 
the market, In my opinion, in such a case 
the evidence of actual deceit is not 
necessary. The use of the similar mark 
either visually, phonetically or other- 
wise such as in get-up, packing and 
other writings so as to conclude that 
there is imitation, is sufficient to com- 
plete the cause of action for passing off. 
Similar view was taken up by the Cal- 
cutta High Court in East End Hosiery 
Mills (P.) Ltd. v. M/s. Agarwal Textiles 
Mills, AIR 1971 Cal 3. In view of my 
findings on issues Nos. 3 and 4, it has to 
be held that the plaintiff has successful- 
ly proved the passing off action of the 
defendants in lampholders. The state- 
ment of Chaman lal (P. W. 2) has been 
disbelieved by the learned trial Judge 
on the grounds which are not germane 
to the view point from which this case 
has been examined. The observations 
that there is nothing in his statement to 
show that he paid the price of G. E. C. 
lampholders as there was great dis- 
parity between the prices of both the 
lampholders and, therefore, it cannot be 
said that he was deceived, is neither here 
nor there. The test is that of a common 
purchaser of imperfect recollection who 
had earlier purchased an article with a 
trade mark of which he is not sure, and 
a similar article with a more or less 
similar trade mark is being offered to 
him and he takes it to be the article 
which he had purchased earlier. Moere- 
ly because Chaman Lal (P. W. 2) is known 
to S. L. Gulati (P. W. 3), is no ground 
to disbelieve his statement. As regards 
the statement of Gurbachan Singh 
(P. W. 5), the learned trial Judge ob- 
served as follows :— 

“According to the defendants, the 
import of lamp-holders manufactured by 
G. E. C. of England is banned and such 
lamp-holders are not available in the 
market. This fact is admitted by Shri 
Gurbachan Singh P. W. 5, who is an 
Electrical Engineer in the plaintiff com- 
pany that since foreign goods are not 
easily available in the market, the plain- 
tiff company had to go to the market to 
purchase lamp-holders manufactured by 
other manufacturers in India.” 


This observation is based on mis-reading 
of the statement of Gurbachan Singh. I 
have gone through the statement of Shri 
Gurbachand Singh P. W. and I do not find 
that such statement is made by him. In 
cross-examination he only stated that he 
goes to the market to purchase lamp- 
holders manufactured by other manu- 
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facturers in India or outside because 
their customers demand lamp-holders of 
local manufacturers. He further stated 
that since foreign goods are not easily 
available in the market, therefore, they 
had to adopt this practice. He never 
stated that the G, E. C. lamp-holders are 
not available in the market. Therefore, 
the learned trial Judge has misread his 
statement. It was held by their Lord- 
ships of the Supreme Court in Chinna 
Krishna Chettiar v. Sri Ambal & Co., 
AIR 1970 SC 146 as follows :— 


“Whether, if the proposed trade mark 
is used in a normal and fair manner and 
if similarly fair and normal user is as- 
sumed of the existing registered marks, 
will there be such a likelihood of decep- 
tion that the proposed mark ought not 
to be allowed to be registered, is a ques- 
tion which has to be decided on a com- 
parison of the competing marks as a whole 
and their distinctive and essential fea- 
tures. 


Where a dealer sells snuff under a 
registered trade-mark and the word 
‘Ambal’ is the distinctive and essential 
feature of that trade mark and that word 
fixes itself in the recollection of an aver- 
age buyer with imperfect recollection, 
another dealer also dealing in snuff can- 
not be allowed to get the trade mark 
registered, of which the word ‘Andal’ is 
a distinguishing feature, as there is a 
striking similarity and affinity of sound 
between the words ‘Ambal’ and ‘Andal’. 


The resemblance between the two 
marks must be considered with reference 
to the ear as well as the eye and ocular 
comparison is not always the decisive 
test. Therefore, even if there be no vis- 
ual resemblance between the two marks, 
that does not matter when there is a 
close affinity of sound between the words 
which are distinctive features of the two 
marks. 


Merely because the distinctive words 
used in both the marks have distinctive 
meanings it cannot be said that the 
phonetic resemblance does not lead to 
confusion, when it is likely that majo- 
rity of the customers are not capable of 
understanding the fine distinction be- 
tween the meaning of the two words.” 


8. Keeping in view the said ob- 
servations of their Lordships of the 
Supreme Court and keeping in view the 
findings recorded on issues Nos. 3 and 4, 
it is to be held that passing off action as 
averred by the plaintiff is proved. 


9. For the reasons recorded above, 
the finding of the learned trial Judge on 
issue No. 5 is also reversed, and it is held 
that the defendants have been passing 
off their lamp-holders as those of the 
plaintiff-company. Therefore, the suit 
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is decreed and the injunction restraining 
the defendants, their servants and agents 
from infringing the trade mark is issued. 
The defendants, their servants and agents 
are further restrained from putting up 
and offering for sale and selling and/or 
causing to be’ put up or offered for sale 
the lamp-holders not of the plaintiffs 
manufacture or merchandise or any wrap- 
pers in respect thereof bearing the marks 
A. E. C. or E. C. without sufficiently dis- 
tinguishing the same from the lamp-hol- 
ders of the plaintiff-company. Conse- 
quently, the token damages of Rs. 5/- 
are also awarded to the plaintiff. The 
plaintiff is not entitled to have more 
damages because there is no evidence led 
as to how much loss the plaintiff has 
suffered. This appeal is, therefore, ac- 
cepted and the judgment and decree of 
the learned trial Court are set aside. 
However, in the circumstances of the 
case, the parties have been left to bear 
their own costs throughout. 
PREM CHAND PANDIT, J.:— I 
agree, 
Appeal allowed. 
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HARBANS SINGH, C. J. AND BAL 
RAJ TULI, J. 


Gurdial Singh and others, Appellants 
v. Sewa Singh and others, Respondents. 


Letters Patent Appeal No. 83 of 1972, 
D/- 30-10-1972, against judgment of 
Bhopender Singh Dhillon, J., reported in 
1972 Pun LJ 395. 

Index Note:— (A) Punjab Security 
of Land Tenures Act (10 of 1953), S. 17-A 
— Agreement to sell lands to tenant — 
Suit for specific performance by tenant 
— Effective date of sale is the date of 
decree and not date of agreement — 
Right of pre-emptor — (X-Ref:— T. P. 
Act (1882), Section 54). 1972 Pun LJ 395, 
Reversed; AIR 1926 Nag 95, Diss. 


Brief Note:— (A) The sale is deem- 
ed to have taken place on the date of 
decree passed in the suit for specific per- 
formance of the agreement to sell and 
not on the date of agreement to sell jt- 
self. The vendees cannot be allowed to 
suffer because of the judicial orders 
passed in the proceedings prolonged by 
the vendors. Therefore, whatever land 
is held by the vendees on the date of 
the decree as tenant is not pre-emptible 
in view of Section 17-A. Consequently 
the land lost by him on this date is pre- 
emptible. (Para 4) 

Index Note:— (B) Punjab Pre-emp- 
tion Act (1 of 1913), Section 3 (5) (a) — 
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Sale by the Ahlmad of Court in execu- 
tion of decree for specific performance 
of an agreement to sell in favour of ven- 
dee is pre-emptible- — (X-Ref:—- Punjab 
Security of Land Tenures Act (10 of 
1953), Section 17-A). AIR 1965 Punj 346, 
Followed. (Para 5) 
Cases Referred: Chronological Paras 


AIR 1966 Mys 299 = (1965) 2 Mys 
LJ 692, Mrs. Christine Pais v. K. 


Ugappa Shetty 3 
AIR 1965 Punj 346 = 67 Pun LR 
74, Balbir Singh v. Kulwant 
ingh 5 
AIR 1953 Nag 167 = 1952 Nag LJ 
406, Shewantabai v. Vishwasrao 3 
AIR 1938 All 432 = 1938 All LJ 
569, Hakim Enayat Ullah v. 
Khalil Ullah Khan 3 
AIR 1926 Nag 95 = 89 Ind Cas 14, 
Dina v. Gujaba 4 


H. S. Wasu Sr. Advocate with L. 5. 
Wasu, for Appellants; D. S. Kang, for 
Respondents. 


JUDGMENT:— Makhan Singh, Jogin- 
der Singh, Mohinder Singh and Meja 
Singh agreed to sell the land in dispute 
to Sewa Singh, Kirpal Singh and Phoola 
Singh by an agreement dated April 15, 
1959, for a sum of Rs. 11,000.00 out of 
which Rs. 3,600.00 were paid at the time 
of the execution of the agreement. The 
sale deed was to be executed by the ven- 
dors till May 20, 1959. The vendors, 
however, did not execute the sale deed 
with the result that the vendees filed a 
suit for specifie performance of the 
agreement of sale on October 22, 1959. 
That suit was decreed in their favour on 
August 29, 1960, by the Subordinate 
Judge ist Class, Fazilka. The vendors 
were directed to execute the sale deed 
and get it registered on or before Octo- 
ber 10, 1960, on receipt of the sum of 
Rs. 7,400.00 from the vendees on account 
of the balance of the sale price. Instead 
of obeying that decree, the vendors filed 
an appeal in this Court and obtained the 
stay of execution of the decree passed 
by the learned Subordinate Judge. The 
appeal was dismissed by this Court on 
January 5, 1965, and thereafter the sale 
deed was executed on January 15, 1966, 
by the Ahlmad of the Court in favour of 
the vendees in execution of the decree 
for specific performance as was passed 
by this Court. On March 1, 1966, Gur- 
dial Singh, Rachhpal Singh and Kulwant 
Singh sons of Makhan Singh, and Mahal 
Singh son of Mohinder Singh filed the 
suit for possession by pre-emption of 
the land purchased by Sewa Singh, Kir- 
pal Singh and Phoola Singh in pursuance 
of the decree for specific performance in 
their favour. All the plaintiffs were 
minors on the date of the suit. The plea 
on behalf of the defendant-vendees was 
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that they were the tenants on the land in 
dispute and the sale in their favour was 
not pre-emptible in view of the provi- 
sions of Section 17-A of the Punjab Se- 
curity of Land Tenures Act, 1953. The 
learned trial Court decided that issue 
against the vendees and decreed the suit 
of the plaintiffs on June 15, 1967, on pay- 
ment of Rs. 11,660.00. The appeal against 
that decree filed by the defendant-ven- 
dees was accepted by the learned Senior 
Subordinate Judge, Ferozepore, on Octo- 
ber 10, 1967. Against that decree, R, S. A. 
1293 of 1967 was filed in this Court which 
was dismissed by the learned Single 
Judge on September 13, 1971. The vre- 
sent appeal under clause 10 of the Let- 
ters Patent has been filed against the 
judgment and decree of the learned 
Single Judge with his leave. 


2. The point requiring determina- 
tion is whether the sale in favour of the 
defendant-vendees could not be pre- 
empted by the plaintiff-pre-emptors on 
the ground that the sale of the land in 
suit was in favour of the tenants. The ad- 
mitted facts are that the defendant- 
vendees were the tenants on the entire 
land in suit on April 15, 1959, when the 
agreement for sale was entered into but 
before the suit for specific performance 
was filed, they had been deprived of the 
possession of 5 bighas and 6 biswas of 
land comprised in Khasra No. 642 min 
measuring 3 bighas 15 biswas and Khasra 
No. 643 min measuring 1 bigha 11 bis- 
was. They were in possession of the re- 
maining land as tenants on the day they 
filed the suit and continued to be the 
tenants in occupation of that land on 
the day the decree for specific perform- 
ance was passed in their favour in Au- 
gust, 1960. During the pendency of the 
appeal against that decree in this Court, 
the defendant-vendees were ejected from 
the entire land in pursuance of an order 
of ejectment passed by the revenue 
Court. At the time the sale deed in favour 
of the defendant-vendees was executed 
and registered in January, 1966, by the 
Ahlmad of the Court, they were not in 
possession of any part of the land in suit. 
On these facts, it is submitted by the 
learned counsel for the  plaintiff-appel- 
lants that the sale took place in January, 
1966, and the status of the defendant- 
respondents has to be seen on that date. 
According to Section 54 of the Transfer 
of Property Act, the ownership of the 
land in suit was transferred to the de- 
fendant-vendees on the execution of the 
sale deed in their favour and till then 
the vendees remained the owners of the 
land. Admittedly, on the date of the exe- 
cution of the sale deed, the defendant- 
vendees were not in possession of the 
land as tenants. In our view, this sub- 
mission of the learned counsel is fallaci- 
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ous and cannot be accepted. The rights 
of the parties as purchasers and sellers 
of land crystallised on the date of the de- 
cree for specific performance of the con- 
tract was passed in favour of the defen- 
dant-vendees on August 29, 1960. Ad- 
mittedly, on that date, the defendant- 
vendees were in possession of the entire 
land and except 5 bighas 6 biswas, men- 
tioned above, as tenants and, therefore, 
the sale in their favour shall be deemed 
to have taken place on August 29, 1960, 
the date on which the decree for specific 
performance was passed in their favour. 
The execution and registration of the 
sale deed was an act which had to be 
done by the vendors and on their failure, 
by the executing Court or its nominee 
thereafter. As the defendant-vendees 
were admittedly tenants of that land, 
the sale in their favour except to the ex- 
tent of 5 bighas 6 biswas was not pre- 


emptible. Whatever happened after the 
passing of the decree for specific per- 
formance by the trial Court did not 


affect the status of the vendees as ten- 
ants on the land for the reason that the 
vendors had obtained an order from this 
Court staying the execution of that de- 
cree till the decision of the appeal. The 
vendors cannot take advantage of their 
own act in postponing the execution of 
the sale deed in order to deprive the ven- 
dees of their right to have an absolute 
sale free from the right of pre-emption 
of the plaintiff-appellants. It is for this 
reason that we hold that for the purpo- 
ses of Section 17-A of the Punjab Secu- 
rity of Land Tenures Act, the sale shall 
be deemed to have been made in favour 
of the tenants and, therefore, not pre- 
emptible. 


3. If the view propounded by the 
Jearned counsel for the appellants is to 
be accepted, it will defeat the intention 
of the Legislature in enacting Section 
17-A of the Punjab Security of Land 
Tenures Act. When the agreement to 
sell was entered into on April 15, 1959, 
the vendees were the tenants of the en- 
tire land agreed to be sold but according 
to Section 54 of the Transfer of Property 
Act, they did not acquire proprietary 
rights in the land merely because of that 
agreement. That agreement had to be 
enforced and converted into a sale. That 
sale, in our view, took place on August 
29, 1960, because it was on that date 
that the rights of the parties as vendors 
and vendees were determined and crys- 
tallised and the vendors were ordered to 
execute the necessary sale deed. The 
sale deed would have been executed if 
the appeal had not been filed or the stay 
order had not been issued by this Court 
on the application of the vendors. The 
vendees cannot be allowed to suffer be- 
cause of the judicial orders passed by 
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this Court. The affirmance of the decree 
passed by the learned trial Court by this 
Court related back to the date of the de- 
cree of the trial Court and, therefore, it 
has to be deemed as if the sale took place 
on August 29, 1960, on which date ad- 
mittedly the defendant-respondents were 
tenants of the land except an area of 5 
bighas 6 biswas. In this view of the mat- 
ter, the following judgments relied upon 
by the learned counsel for the appellants 
are of no avail to him:-— 


1. Mrs. Christine Pais v. K. Ugappa 
Shetty, ATR 1966 Mys 299; 


2. Hakim Enayat Ullah v. 
Ullah Khan, AIR 1938 All 432 and 


Khalil 


3. Shewantabai v. Vishwasrao Go- 
vindrao, AIR 1953 Nag 167. 
4, We are, however, unable to 


hold that the sale shall be deemed to 
have taken place on April 15, 1959, the 
date of the agreement for sale, as has 
been held in Dina v. Gujaba, AIR 1926 
Nag 95, which judgment has been relied 
upon by the learned Single Judge in sup- 
port of his decision. The defendant-ven~ 
dees had to retain their status as tenants 
till the date of the decree of the learned 
trial Court and if prior to that date they 
lost that status with regard to any part 
of the property, the sale of that part of 
the property in their favour cannot be 
said to be in the status of a tenant. Ac- 
cording to the agreement dated April 15, 
1959, the vendees had the right either to 
sue for specific performance or for dama~ 
ges, the amount of which was specified. 
They had, therefore, the option to choose 
one or the other. Till they made up their 
mind to choose the relief for specific per- 
formance of the agreement, they had to 
retain their status as tenant. Even it was 
open to them to compromise the suit 
till it was decreed by accepting damages 
and, therefore, till the decree for speci~ 
fic performance was passed in favour of 
the vendees against the vendors, it can~ 
not be said that their rights as vendors 
and vendees came into being and were 
determined by the Court. The plaintiff- 
appellants are, therefore,- entitled to a 
decree for possession of 5 bighas 6 bis~ 
was of land of which the vendee-defen-~ 
dants had lost possession before the de- 
eree for specific performance was passed 
in their favour on payment of propor~ 
tionate price. 


5. The learned 
defendant-respondents has, however, 
urged that the  plaintiff-appellants are 
not entitled to any decree because the 
sale having been effected in pursuance of 
the decree of the civil Court, it could not 
he pre-empted. Reliance is placed on Sec- 
tion 3 (5) (a) of the Punjab Pre-emption 
Act, 1913, according to which ‘sale’ does 
not include a sale in execution of a de~ 
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cree for money or of an order of a ‘civil, 
criminal or revenue Court or of a reve- 
nue officer. It is urged by the learned 
counsel for the respondents that the sale 
in their favour by the vendors was in 
execution of a decree or order of a civil 
Court and, therefore, was not pre-empti- 
ble. The words are not ‘in execution of 
any decree’ but tin execution of a decree 
for money’. The decree for specific per- 
formance was not a decree for money 
and, therefore, is not covered by sub- 
clause (a) of clause (5) of Section 3 of 
the Punjab Pre-emption Act. It can also 
not be said that it was in execution of an 
order of a civil Court merely because the 
Ahlmad of the Court executed the sale 
deed in favour of the vendees in pursu- 
ance of an order passed by the civil 
Court. The order directing the Ahlmad 
to execute the sale deed cannot be con- 
strued as an order of a civil Court in exe- 
cution of which the sale took place. The 
sale in execution of an order of a civil 
Court takes place when the property is 
brought to sale by the order of the Court 
and the sale so held is confirmed by the 
Court. At such a sale every member of 
the public has the right to bid and the 
purchaser is not a pre-determined per- 
son. When a Court passes a decree for 
specific performance of a contract, it only 
gives effect to the previously agreed to 
contract which one of the parties there- 
to fails to carry out. The Court only di- 
rects the defaulting party to carry out 
its obligation under that contract within 
a certain time, failing which the Court 
will carry it out acting for and on its 
behalf. Instead of executing the sale 
deed itself, the Court appoints one of its 
officers to perform that ministerial act. 
The vendor and the vendee are pre- 
determined in such a case. This matter 
was considered by Khanna, J. (now an 
Honourable Judge of the Supreme Court), 
in Balbir Singh v. Kulwant Singh, (1965) 
67 Pun LR 74 = (AIR 1965 Punj 346). 
wherein the matter was discussed from 
all angles. We are in respectful agreement 
with the view taken by that learned 
Judge and hold that the sale in execu- 
tion of the decree for specific perform- 
ance of the agreement to sell passed in 
favour of the vendees was pre-emptible. 


6. For the reasons given above. 
the suit of the plaintiff-appellants is liable 
to dismissal except to the extent of 5 
bighas 6 biswas on payment of propor- 
tionate price. It is not clear on this re- 
cord as to what land had been allotted 
to the defendant-vendees in lieu of 
Khasra Nos. 642 min (3 bighas 15 bis- 
was) and 643 min (1 bigha 11 biswas) of 
which they were not the tenants on Au- 
gust 29, 1960. Accordingly, the case is re- 
mitted to the learned trial Court to deter- 
mine the land allotted to the defendant- 
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vendees in lieu of the land measuring 5 
bighas 6 biswas and comprised in Khasra 
Nos. 642 min and 643 min and the pro- 
portionate price payable by the plaintiff- 
appellants to the defendant-vendees. The 
trial Court shall determine the above 
matter after affording an opportunity of 
hearing to the parties who are directed 
through their counsel to appear before 
it on November 27, 1972. The trial Court 
shall submit its report to this Court with- 
in four months of that date. This appeal 
will then be set down for hearing for 
passing the proper decree. 


Appeal partly allowed. 
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PREMCHAND PANDIT AND GOPAL 
SINGH, JJ. 


„V. K, Jain, Petitioner v. 
India and others, Respondents, 


Supreme Court Appln. No. 523 of 
1971, D/- 17-5-1972, for leave to appeal 
to Supreme Court against judgment of 
P. C. Pandit and Gopal Singh, JJ. in 
C. W. No. 3706 of 1971, D/- 24-9-1971. 


„Index Note::— (A) Constitution of 
India, Art. 133 (1) (a) — Summary dis- 
missal of Arts. 226/227 petition showing 
no right — No question of “certifying 
valuation” under — Baseless valuation 
cannot be certified. 


Brief Note:— (A) Proceedings were 
taken under the Capital of Punjab (De- 
velopment and Regulation) Act, 1952 
against A, who was running a flour mill 
in allotted premises and ultimately the 
proceedings were decided in favour of A 
by the Chief Commissioner, the Revising 
Authority. B, owner of a nearby flour 
mill, challenged the Chief Commissioner’s 
order by writ petition but could not 
show any right to file such petition and 
it was summarily dismissed. B filed ap- 
plication for a certificate that the case 
was fit for appeal to Supreme Court con- 
tending that he valued his right and 
subject-matter of the petition at more 
than 20,000 Rupees, No ground for such 
valuation was made out nor the right it- 
self clarified. His application for certifi- 
cate was therefore dismissed. (Para 5) 

R. K. Mehra with S. K. Jain, for 
Petitioner; Anand Sarup (for Nos. 1 to 3) 
and J. N. Kaushal with M. R. Agnihotri 
(for Nos, 4 and 5), for Respondents. 

ORDER :— V. K. Jain had filed a 
writ petition under Articles 226 and 227 
of the Constitution challenging the.lega- 
lity of an order dated 3rd February, 
1971, passed by the learned Chief Com- 
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missioner of the Union Territory of 
Chandigarh, That writ petition was dis- 
missed by us in limine. He has filed this 
application under Article 133 of the Con- 
stitution for a certificate that the case is 
a fit one for appeal to the Supreme Court. 
The applicant claims the certificate as a 
matter of right, because according to him 
the value of the subject-matter of dis- 
pute in the writ petition was more than 
Rs. 20,000/-. 


2. One Dewan Sumer Nath had 
purchased in auction a site of a shop- 
cum-flat in Sector 19 for Rs. 12,500/-. 
Subsequently, he built thereon and also 
installed a Chakki (flour mill), which was 
worked by a 7 H. P. electric motor. 
Later, he sold this property to Jatinder 
Kishore for Rs. 40,000/- and the latter 
then installed another Chakki with an 
electric motor of 50 H. FP. and started 
working it in partnership with Mohan 
Lal. It appears that the Estate Officer, 
Chandigarh, issued a notice, both to 
Jatinder Kishore and Mokan Lal asking 
them to show cause why the site of the 
said shop-cum-flat be not resumed, þe- 
cause they were running a flour mill 
thereon against the terms of allotment. 
They made a representation against that 
notice and after hearing them, the Estate 
Officer came to the conclusion that they 
were being unnecessarily harassed. As a 
result, the said notice was withdrawn. 
Against that order, curiously enough, 
V. K. Jain, an owner of another shop- 
cum-flat, the present applicant, filed an 
appeal before the Chief Administrator. 
The said Officer, after hearing V, K. Jain, 
Jatinder Kishore and Mohan Lal, order- 
ed the last two to adjust their machi- 
nery, within 30 days, so as to conform to 
the conditions of the allotment order, 
failing which, the site would be deemed 
to have been resumed. Against that order, 
both Jatinder Kishore and Mohan Lal 
went in revision before the learned Chief 
Commissioner. This revision was accepted 
on February 3, 1971, and the order of the 
Chief Administrator was set aside. Dur- 
ing the course of his order, the Commis- 
sioner observed: 


“Respondent No. 2 (V. K. Jain) was 
not a party to the proceedings initiated 
by the Estate Officer against the peti- 
tioners (Jatinder Kishore and Mohan 
Lal). His Chakki is located on site Nos. 
13/14 Sector 19/C, sufficiently removed 
from the site Nos. 19/20 Sector 19-C, 
where the Chakki installed by the peti- 
tioners is functioning. Respondent No. 2 
was not, therefore, a person aggrieved 
within the meaning of Section 10 (2) of 
the Capital of Punjab (Development and 
Regulation) Act, 1952, and could not agi- 
tate the matter in appeal before the Chief 
Administrator.” 


Padam Parshad v. P. N. Bank 
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3: Against the decision of the 
Chief Commissioner, V. K. Jain filed the 
writ petition, which we dismissed by our 
order dated 24th September, 1971, and 
against that, the applicant wants to go 
up in appeal to the Supreme Court, 

4. The oniy question for decision 
is as to whether or not the value of the 
subject-matter of dispute in the writ 
petition was not less than Rs. 20,000/-. 

5. From the facts stated above, 
it is not quite understandable as to what 
particular right the applicant had, which 
he wanted to be enforced by means of 
the writ petition. On being asked repeat- 
edly, the learned counsel could only 
vaguely suggest that he had some sort 
of a right that the respondent, namely, 
Jatinder Kishore and Mohan Lal, might 
not use their premises in a manner, 
which was against the conditions of their 
allotment and by their so doing, his 
rights were being infringed and those 
rights he had valued at more than Rupees 
20,000/-. As I have said, if the respon- 
dents were doing anything against the 
conditions of their allotment, the autho- 
rities to take notice thereof were the 
Estate Officer or his superior Officers. 
From what I have already mentioned, it 
is clear that the Chief Commissioner had 
ultimately held that the respondents 
were not guilty of any breach of those 
conditions and the notice originally issu- 
ed to them by the Estate Officer was can- 
celled. In face of this decision, it is not 
understood as to what breach the res- 
pondents had committed and what rights 
the applicant had, which he was trying 
to enforce through the writ petition. It 
is further not clear as to how he was 
valuing the so-called rights at more than 
Rs. 20,000/-. 


6. We are, therefore, not at all 
satisfied that the value of the subject- 
matter of dispute in the writ petition 
was not less than Rs, 20,000/-. The appli- 
eation is, accordingly, dismissed, but with 
no order as to costs. 


Application dismissed. 
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Padam Parshad, Plaintiff-Apvellant 
v. The Punjab National Bank Ltd., De- 
fendant-Respondent, 

Second Appeal No. 1069 of 1965, D/- 
3-4-1972, from decree of B. S. Yadav, Sr. 
Sub-J. with enhanced Appellate Powers, 
Karnal, D/- 7-1-1965. 

Index Note:-— (A) Contract Act 
(1872), S. 211 — Agent’s duty — Agent 
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acting per agreement with principal — Is 
not bound to take separate special care. 
Brief Note:— (A) The dealer after 
consigning the goods entrusted the re- 
ceipt to the Bank (with whom he had an 
agreement as to how the documents were 
to be sent by post) with a Hundi with in- 
structions to collect the amount covered 
by the Hundi from the consignee and then 
to hand over the receipt to the consignee. 
The goods receipt sent by ordinary post 
was lost in transit. Held, if according to 
the agreement, the Bank was not requir- 
ed to send the documents by registered 

post, it was not duty bound to do so. 
(Paras 9, 10) 


M. J, Singh Sethi, for Appellant; 
Rameshwar Puri, for Respondent. 


JUDGMENT :— This second appeal 
arises out of a suit brought by Padam 
Parshad against the Punjab National 
Bank Limited, Karnal, for the recovery 
of Rs, 284/-. 

2. The plaintiffs allegations were 
that he was a dealer in shoes and had 
sold 14 pairs of shoes worth Rs. 259.25 
to Messrs. National Shoe Agency, Amrit- 
sar. The shoes were packed in a box and 
despatched through the Northern India 
Goods Transport Company on 12th De- 
cember, 1960. The goods were consigned 
to self and on the same day, he entrusted 
the receipt to the defendant-bank with a 
Hundi for Rs. 259-25 which was drawn 
against Messrs. National Shoe Agency, 
Amritsar. The instructions given to the 
defendant were that the amount covered 
by the Hundi be collected from Messrs. 
National Shoe Agency, Amritsar, and the 
goods receipt then handed over to them. 
The goods did not reach the consignee 
and on enquiries it was found that some- 
body connected with the Bank either at 
Karnal or Amritsar had stolen the said 
receipt and taken delivery of the shoes, 
The loss to the plaintiff had, thus, occur- 
red on account of the gross negligence of 
the Bank, and, therefore, it was liable to 
compensate him for the loss suffered by 
him. 

3. The suit was contested by the 
Bank and it pleaded that the invoice was 
despatched from Karnal by ordinary post 
under postal certificate and it was lost 
in transit from Karnal to Amritsar. when 
the same was in the custody of the pos- 
tal authorities. The defendant was, there- 
fore, not responsible for the loss. The 
matter was later on reported to the 
Police and was still under investigation. 
Under the terms of the contract, the Bank 
was not responsible for such a loss. It 
was denied that the employees of the 
Bank had committed any negligence or 
had not acted like prudent men. 

4. The suit was, in the first in- 
stance, decreed, but in appeal the judg- 
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ment was set aside and the defendant 
was allowed to amend the written state- 
ment. The case was remanded for fresh 
decision and the parties were permitted 
to' lead further evidence in connection 
with the additional issues framed. The 
trial Judge then dismissed the suit, hold- 
ing that the defendant was not liable for 
the loss suffered by the plaintiff on ac- 
count of the goods receipt having been 
lost. It was also held that the loss had 
not occurred due to any negligence of 
the Bank. 


5. When the matter went in ap- 
peal before the learned Senior Subordi- 
nate Judge, Karnal, he affirmed the find- 
ings of the trial Court and dismissed the 
appeal. The plaintiff has come here in 
second appeal. 

6. The terms of the contract be- 
tween the parties are contained in Exhi- 
bit D-1. Condition No. 2 of the said agree- 
ment reads: 

“You are authorised to send the bill 
and the accompanying documents and any 
other communication relating thereto 
from one place to another between your 
offices or the agents appointed under 
clause (1) above, by post, Neither you 
nor the agents will be responsible for any 
loss or delay arising from any mutila- 
tion or alteration of the bill or the ac- 
companying documents or from the loss 
or miscarriage of the bill or any commu- 
nication by post or any delay or error 
in any telegram exchanged between any 
of your offices or the agent.” 

Te One of the arguments raised 
by the learned counsel for the appellant 
was that the documents, namely, the 
goods receipt and the Hundi were sent 
by the Bank admittedly by ordinary 
post under postal certificate, but it 
should have sent the same by registered 
post. 

8. As would be clear from the 
language employed in Condition No. 2, 
quoted above, it was not settled between 
the parties that the documents had to 
be sent only by registered post and, 
therefore, strictly under the terms of the 
agreement, the Bank could send the said 
documents in the way it did. 

9. It was then submitted that the 
documents of this nature should have 
been sent by registered post, because, 
even apart from the terms of the agree- 
ment, the Bank, which was the agent of 
the plaintiff, had to act like a prudent 
man. who would have ordinarily sent! 
such like documents by registered post. 

10. This argument would not be} 
available to the appellant, because in! 
this particular case, the parties had to 
be bound by the terms of the agreement) 
itself. It is not a case where there was 
no written agreement and the agent was 
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supposed to act on his own. If, accord- 
ing to the agreement, the defendant was 
mot required to sent the documents by 
registered post, he was not duty bound 
to do so. $ 

11. It was next argued that it 
had not been conclusively proved by 
the Bank that the documents were not 
received by the Amritsar branch and in 
that connection, learned counsel submit- 
ted that the Bank had not produced the 
receipt register of that place. 


12. This matter was raised þe- 
fore the lower Appellate Court also and 
this is what was said bv the learned 
Judge about it: 

te vodude eee To discharge that onus the 
defendant had examined R. D. W. 1 
Dwarka Dass. Clerk of the Punjab Na- 
tional Bank, Amritsar branch, who had 
stated on the basis of receipt registers 
that the relevant documents did not reach 
the Amritsar branch. The receipt regis- 
ter consists of three regisiers, two of 
which are B, C. (bills collection) regis- 
ters, while the third one is D. D. (daily 
diary) register. The learned counsel for 
the appellant argued that as admitted by 
that witness, he did not bring the regis- 
ter relating to ordinary letters and, 
therefore, it is possible that the docu- 
ments in question might heve been enter- 
ed in that register relating to ordinary 
letters. This argument does not appear 
to be sound. The documents in question 
must have been entered. in the B. C. 
(bills collection) register in which regis- 
ter the bills received for collection are 
entered. It must be presumed that ordi- 
nary course of business was followed by 
the bank in entering the relevant docu- 
ments in the relevant registers,” 


13. No valid reason has been 
piven by the counsel to show that this 
reasoning of the learned Judge was in 
any way incorrect. 


14, Nothing else was urged be- 
fore me. 
15. The result is that this appeal 


fails and is dismissed. In the circumstan- 
ces of this case, however, I will make no 
order as to costs in this appeal. 

Appeal dismissed. 
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Gurbachan Singh, Petitioner v. Exe- 
cutive Magistrate, Ist Class, Samrala and 
another, Respondents. 

Civil Writ No. 2902 of 1972, D/- 
29-11-1972, to quash order of Randhir 
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Gurbachan Singh v. Executive Magistrate, Samrala 


A.LR. 


Singh, Executive Magistrate, Ist Class, 
Samrala, D/- 22-8-1972. 

Index Note:— (A) Punjab Gram Pan- 
chayat Act (4 of 1953), S. 6 (5) (b) read 
with S; 13-0 (1) (a) — Conviction by 
criminal Court if disqualifies the person 
to hold office of Sarpanch — Test to de- 
termine. 

Brief Note:— (A) The suitability or 
eligibility of a person to a certain elect- 
ed office or position has to be judged in 
the context of the nature of the duties 
that he is expected to perform. The ethi- 
cal notions of the community amongst 
whom he moves or lives and who has re- 
turned him to the elected office would 
determine whether the acts for which 
he has been convicted and punished by 
the criminal court would shock the con- 
science of that community so far as to 
involve an element of moral turpitude 
in the commission of the offence. ‘The 
community that has returned him to that 
position of authority expects him to 
maintain certain standards of rectitude 
or responsibility and if he fails to come 
up to their expectations, he would be 
shocking their conscience and his offence 
would, to that extent, involve an ele- 
ment of moral turpitude. (Para 9) 

Held that the conviction of the Sar- 
panch under Sections 324 and 326, LP.C. 
for making a premeditated and unpro- 
voked assault with a gandasa on an un- 
armed person causing him multiple im- 
juries involved moral turpitude so as to 
disqualify him from holding the office of 
the Sarpanch. (Para 10) 


Index Note:— (B) Constitution of 
India, Arts. 226 and 227 — Interference 
in discretionary matters, 


Brief Note:— (B) Where the prescrib- 
ed authority has exercised his discretion 
in a matter in which he had full legal 
jurisdiction and has taken a reasonably 
correct view, the mere fact that there 
could be some scope or room for a dif- 
ference of opinion would not justify any 
interference, (Para 10) 
Cases Referred: Chronological Paras 


(1972) Civil Writ No. 2005 of 1972, 
D/- 10-12-1972 = 1973 Pun LJ 


116, Malha Ram v. Deputy Di- 

rector of Panchayats 4 
AIR 1966 Punj 393 = 1966 Cri LJ 

1047, Risal Singh v. Chandgi 

Ram 4 
AIR 1966 Punj 524 = ILR (1965) 


2 Punj 182, Madan Lal Karam- 

chand v. Director of Panchayat, 

Punjab 6 
AIR 1965 Punj 483 = 67 Pun LR 

578, Chandgi Ram v. Election 

Tribunal 4 


AIR 1963 All 527 = 1963 (2) Cri 
LJ 489, Mangali v. Chhakki Lal 4 
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AIR 1957 Punj 97, Durga Singh v. 
State of Punjab 


Sukhdev Singh Kang, for Petitioner; 
A, S. Anand, for the State; Madan Mohan 
Punchhi, for Respondent No. 2. 


ORDER :— The petitioner’s election 
as Sarpanch of the Gram Panchayat of 
village Rattanheri in the Panchayat 
Elections held on 24-6-1972 has been set 
aside by the prescribed authority, res- 
pondent No. 1, on an election petition 
(Annexure 'A’) filed by the defeated can- 
didate Shri Arjan Singh, respondent No. 
2, on the ground that the petitioner had, 
during the period of five years preced- 
ing his election, been convicted of the 
offence of voluntarily causing simple and 
grievous injuries to respondent No, 2 
under Sections 324 and 326, Indian Penal 
Code and that the offences involved peti- 
tioner’s moral turpitude. The prescribed 
authority’s order dated 22-8-1972 (An- 
nexure ‘C’) removing the petitioner from 
office under Section 6 (5) (b) read with 
Section 13-O (1) (a) of the Punjab Gram 
Panchayats Act, 1952, has been called in 
question by the petitioner under Arti- 
Sy 226 and 227 of the Constitution of 
India. 


2. The petitioner admits that he 
had been convicted under Sections 324 
and 326, Indian Penal Code, and that he 
had been sentenced to undergo rigorous 
imprisonment for one year on the first 
count and to rigorous imprisonment for 
four months and a fine of Rs. 1,000/- on 
the second count. The copy of the judg- 
ment of the trial Magistrate is Annexure 
‘R-1’ to the written statement filed by 
respondent No. 2 while the petitioner 
had filed a copy of the judgment on ap- 
peal as Annexure ‘D’ to his writ peti- 
tion. These judgments show that the peti- 
tioner was found to have planned the 
crime in a cool and calculated manner 
and to have lain in ambush for the com- 
plainant. He had armed himself with a 
deadly weapon namely a gandasa, When 
the complainant was returning from 
Ludhiana and was passing by the side of a 
graveyard at about 8 P.M., the petitioner 
had opened an unprovoked attack on the 
complainant who had been taken by com- 
plete surprise. The complainant was un- 
protected and unarmed at that time. He 
had been mercilessly injured in a sus- 
tained attack with a deadly weapon 
which had been used on the complain- 
ant’s head not only from the blunt side 
but also with the sharp edge. One of the 
blows had cut off the complainant’s jaw 
and had resulted in a loss of eight teeth 
in a row on one side. More than half a 
dozen injuries had been caused to a help- 
less unarmed man all over his body and 
two or three injuries had been given with 
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that heavy weapon on the head itself. 
The nature of the weapon and the loca- 
tion of the injuries may even suggest 
that this was almost a murderous as- 
sault on respondent No. 2. This premedi- 
tated crime was the work of an aber- 
rated mind and no normal person can 
possibly approve of such conduct on the 
part of a person who is aspiring to be 
the Sarpanch of the Gram Panchayat of 
his village. The attack was on an un- 
armed and unprotected person and no 
element of fair fight was involved. The 
crime does not appear to have any re- 
deeming features, 


3. The simple question for deci- 
sion in this case is whether such a deli- 
berate or planned assault on another 
with a deadly weapon could be describ- 
ed to involve any moral turpitude. No 
direct rulings relating to cases of convic- 
tions for offences of voluntarily causing 
hurt have been cited before me, 


4. In Risal Singh v. Chandgi Ram, 
AIR 1966 Punj 393 (Division Bench) and 
Chandgi Ram v. Election Tribunal, 
1965 Pun LR 578 = (AIR 1965 Punj 
433), this Court had taken the view that 
a conviction under Section 19 (f) of the 
Indian Arms Act for the unauthorised 
possession of an unlicensed fire-arm, 
would not necessarily involve any moral 
turpitude. In Malha Ram v. Deputy Di- 
rector of Panchayats, Civil Writ No. 2005 
of 1972, decided on 10-11-1972 (Puni), I 
had followed a Single Bench ruling of the 
Allahabad High Court in Mangali v. 
Chhakki Lal, AIR 1963 All 527, to hold 
that a conviction under the Punjab Ex- 
cise Act for the possession of a small 
quantity of bhang or charas for personal 


use would not involve any moral turpi- 
tude. The Allahabad ruling had laid 
down the following three tests which 


could ordinarily be applied for judging, 
whether a certain offence did or did not 
involve moral turpitude:— 


(1) Whether the act leading to a 
conviction was such as could shock the 
moral conscience of society in general, 


(2) Whether the motive which led to 
the act was a base one, and 

(3) Whether on account of the act 
having been committed the perpetrator 
could be considered to be of a depraved 
character or a person who was to be 
looked down upon by the society.” 


5. Moral turpitude had then been 
defined by a Single Bench of this Court 
in the case of Durga Singh v. State of 
Punjab, AIR 1957 Punj 97, as follows:— 

“The term ‘moral turpitude’ is ra- 
ther vague one and it may have different 
meanings in different contexts. The term 
has generally been taken to mean to be 
a conduct contrary to justice, honesty, 
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modesty or good morals and contrary to 
what a man owes to a fellow-man or to 
society in general. It has never been 
-held that gravity of punishment is to be 
considered in determining whether the 
misconduct involves moral turpitude or 
not.” 


6. In Madan Lal Karam Chand v. 
Director of Panchayats, Punjab, AIR 1966 
Punj 524, conviction for offences under 
Sections 225 and 332, Indian Penal Code, 
for an assault on a Naib Tehsildar, who 
was heading a team for recovery of ar- 
‘rears of land revenue, was held to imply 
a defect of character which disqualified 
a person from holding the office of Sar- 
panch. This was, however, not a case, 
like ours, of an assault on an ordinary 
citizen who did not hold any official posi- 
tion. The facts of the rulings mentioned 
above are, therefore, not on all fours with 
the facts of the present case. 


T. Shri Kang, the learned coun- 
sel for the petitioner has, however, reli- 
ed on 58 Corpus Juris Secundum, page 
1206, and the following extract can be 
reproduced here with advantage:— 


“While frequently general state- 
ments have been made to the effect that 
mere assault does not or may not, in- 
volve moral turpitude, or that assault 
and battery rarely involves moral turpi- 
tude; the rule would seem to be that 
assault and battery may involve moral 
turpitude and it may not, the difference 
depending on the circumstances; and 
whether an assault does or does not in- 
volve moral turpitude generally will be 
determined by the particular facts of 
each individual case. The statutes in 
various jurisdictions divide assaults into 
different degrees, and many of the crimes 
which are included within such defini- 
tions are crimes that involve moral turpi- 
tude. Homicide may or may not involve 
moral turpitude depending on the degree 
of the crime.” 


8. It may, therefore, appear that 
the offence of causing hurt can involve a 
certain amount of moral turpitude or 
depravity of character and the answer to 
the question would depend on the facts 
and circumstances of each case. On the 
facts now before me, this case does not 
appear to have any redeeming features. 
The doctor who had medically examined 
respondent No. 2 had described his in- 
juries in the following words :— 


tI An incised wound 3”xX1” on the 
left side of the face cutting the cheek in 
entire thickness upto the level 14” in 
front of the lobe of the ear and stopping 
at the left angle of the mouth. 


2. An incised- wound in the centre of 
the upper lip in line with injury No. 1, 
Wx a". 
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3. Laceration of the albeoler margin 
of the upper jaw from the right upper 
canine tooth to the left second premolar 
tooth. All the intervening teeth were 
missing from the sockets, which were 
freshly bleeding. The second left premo- 
lar was fractured and the fractured por- 
woe of the tooth was present in the soc- 

et. 

The right upper canine along with 
the adjoining premolars were hanging 
loose with the fractured albeoler process 
of the upper jaw. 

4, An incised wound 17x '/4”"x}" on 
the chin directed obliquely from below 
upwards and to the left. 


5. Incised wound on the front of the 
right fore-arm 14” above the wrist 
SXI XI. 

6. An abrasion 1”xi” on the bridge 
of the nose. 

7. A linear abrasion 5” on the front 
of the neck in line with injury No. 4, if 
the face was turned to the left directed 
obliquely from below upwards and to 
the left starting from a point 14” above 
the end of the right collar bone.” 


. 9. Respondent No. 2 had not fur- 
nished the petitioner with any valid 
grounds for making such a merciless as- 
sault. The parties had been contesting 
for the office of Sarpanch during the last 
two elections. The contest should not 
have been given this violent shape. One 
other motive alleged was that the peti- 
tioner had entertained the suspicion that 
respondent No. 2 had instigated a co- 
villager to file a pre-emption suit against 
the petitioner. A person who can be 
guilty of such violent breaches of the 
law cannot be taken to be properly quali- 
fied for presiding over a judicial body. 
Considering the office that he is seeking 
to occupy, his conviction for such an of- 
fence may seem to involve a certain 
amount of moral turpitude. The suitabi- 
lity or eligibility of a person to a 
certain elected office or position has 
to be judged in the context of the 
nature of the duties that he is expected 
to perform. The ethical notions of the 
community amongst whom he moves or 
lives and who has returned him to the 
elected office would determine whether 
the acts for which he has been convicted 
and punished by the Criminal Court 
would shock the conscience of that com- 
munity so far as to involve an element 
of moral turpitude in the commission of 
the offence. The community that has 
returned him to that position of autho- 
rity expects him to maintain certain 
standards of rectitude or responsibility 
and if he fails to come up to their ex- 
pectations, he would be shocking their 
conscience and his offence would, to that 
extent, involve an element of moral 
turpitude according to the ratio of the 
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Jrulings cited above. Certain qualities 
may make a person pre-eminently suited 
for a particular position in a certain cir- 
cle of society, while the same qualities 
may be considered out of place in an- 
other circle. A volatile temperament 
may be tolerated in a soldier in the Army 
or police force, but may render a person 
most unsuitable for an office where he 
has to preside over a judicial body 
charged with the maintenance of law and 
order. 

10. The prescribed authority has 
exercised his discretion in a matter in 
which he had full legal jurisdiction. It 
has taken a reasonably correct view. The 
mere fact that there could be some scope 
or room for a difference of opinion would 
not justify any interference by this 
Court. Under Section 326 of the Indian 
Penal Code, the offender can be sentenced 


to imprisonment which may in some 
cases extend to life. I have no reason to 
disagree with the prescribed authority 


that considering the circumstances under 
which the offence was committed, it does 
involve a certain amount of moral turpi- 
tude or depravity of character on the 
part of the petitioner. This was not a 
fight which had taken place on the spur 
of the moment or due to any provoca- 
tion given by the complainant. The of- 
fence clearly falls within clause (b) „of 
sub-section (5) of Section 6 of the Punjab 
Gram Panchayat Act, 1952, and may seem 
to create a disqualification in the matter 
of the petitioner’s eligibility for holding 
the office of Panch or Sarpanch of his 
Gram Panchayat. 
11. I, therefore, dismiss this writ 
petition with. costs. 
Petition dismissed. 
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C. G. SURI, J. 
Bhalle Ram, Petitioner v. Sub-Divi- 
sional Magistrate (Election Tribunal 


under the Gram Panchayat Act), Jind and 
others, Respondents. 


Civil Writ No. 2947 of 1972, 
22-11-1972. 


Index Note:— (A) Haryana Gram 
Panchayat Election Rules (1971), Rules 
34 (b) and 16 Rejection of ballot 
paper under Rule 34 (b) — When can be 
valid. 


Brief Note:— (A) Rejection of bal- 
lot paper under Rule 34 (b) can be valid 
only if express direction had been issued 
under Rule 16 that the ballot papers shall 
contain an official mark. ere no such 
direction was issued, Rule 34 (b) could 
not be invoked. (Para 4) 
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Naresh Chander Jain, for Petitioner. 

ORDER :— This Civil Writ Peti- 
tion under Articles 226 and 227 of the 
Constitution of India, has been filed 
under the following circumstances :— 


2. The petitioner and respondents 
Nos. 3 to 11 contested the panchayat 
elections held on July 3, 1971 for mem- 
bership of the Gram Panchayat of village 
Ikkas, Tehsil and District Jind. There 
was a tie between the petitioner and 
respondent No. 3 for the last seat of a 
panch, as both of them had polled 76 
votes each. One of the votes, polled 
by the petitioner was, however de- 
clared to be invalid on the ground that 
it did not bear the official mark of the 
presiding officer, respondent No. 2 as re- 
quired by Rule 34 (b) of the Haryana 
Gram Panchayat Election Rules, 1971. 
The petitioner was, therefore, declared 
to have lost the contest for that last seat 
and respondent No. 3 was returned as the 
successful member of the Gram Pan- 
chayat. The petitioner filed an election 
petition, but it has been dismissed by the 
prescribed authority respondent No. 1, 
by his order dated August 8, 1972, (An- 
nexure A to the writ petition). The peti- 
tioner, therefore, prays that the im- 
pugned order of respondent No. 1 should 
be quashed and the return of respondent 
No. 3, as a member of the Gram Pancha- 
yat should be set aside. 


3. No one has put in appearance 
on behalf of any of the respondents. The 
main submission made by Shri Jain, the 
learned counsel for the petitioner, is that 
there should have been an express man- 
datory direction issued under Rule 16, 
that the ballot papers shall contain an 
official mark before a ballot paper could 
be rejected under Rule 34 (b) of the Har- 
yana Gram Panchayat Election Rules. 
1971 on the ground of the omission or 
absence of that official mark. This sub- 
mission can be properly appreciated only 
if we reproduce the pertinent rule, which 
runs as follows :— 

“34. Rejection of ballot papers. 


A ballot-paper contained in a ballot-box 
shall be rejected, if:— 


(a) it bears any mark or writing by 
which the voter can be identified: 

(b) in the case, where a direction has 
been issued under Rule 16 that the bal- 
lot-paper shall contain an official mark 
it does not contain, an official mark: 

(c) the Presiding Officer or the Re- 
turning Officer as the case may be is 
satisfied that the ballot paper is spurious 
or that it has been so damaged or muti- 
lated that its identity as a genuine ballot 
paper cannot be established.” 


4, It is obvious from a reading of 
clause (b) of the above cited rule that a 
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ballot paper could be rejected on the 
ground that it does not bear any official 
mark only if an express direction had 
been issued under Rule 16, that all bal- 
lot papers shall contain such an official 
mark. The averment made by the peti- 
tioner in the writ that no such direction 
had been issued under Rule 16 has gone 
uncontroverted. I have seen the im- 
pugned order passed by the prescribed 
authority, respondent No. 1 and this sub- 
mission made by the petitioner may ap- 
pear to have been by-passed or side- 
tracked on wholly unintelligible grounds. 
I, therefore, take it that no direction had 
been issued under Rule 16 that the bal- 
lot papers shall contain an official mark 
and that Rule 34 (b) could not be invok- 
ed for rejecting on any such grounds, 
one of the ballot papers found in the 
petitioner’s box. The tie resulting from 
the petitioner and respondent No. 

having polled an equal number of votes 
each had, therefore to be resolved by 
draw of lots as provided in Rule 33, The 
petitioner may, therefore, appear to have 
been eliminated from the contest in dis- 
regard of the provisions of these rules. 


5. The civil writ petition is ac- 
cordingly allowed and orders passed by 
the respondents Nos. 1 and 2 are quashed 
and it is directed that the tie between 
the petitioner and respondent No. 3 
should be resolved in accordance with 
the provisions of Rule 33 of the Haryana 
Gram Panchayat Election Rules, 1971. 
Shri Jain does not press for any order as 
to costs in this case. 


Writ petition allowed. 
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RAJINDRA NATH MITTAL. J. 

Malkiat Singh and another, Plain- 
tiffs-Appellants v. Gram Panchayat, 
Sekha Kalan, Defendant-Respondent. 

Second Appeal No. 123 of 1962, D/- 
27-10-1972. 

Index Note:— (A) Tenancy Laws — 
East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act (1948), 
S. 33 — Transfers unconnected with con- 
solidation scheme — Not saved under, 
from application of Transfer of Property 
- Act — (X-BRef :— S. 123, Transfer of Pro- 
perty Act, 1882). : 

Brief Note:— (A) Section 33 over- 
rides the provisions of the Transfer of 
Property Act, 1882 applicable to the State 
of Punjab only for a limited purpose, 
viz. transfers to carry out the scheme of 
consolidation of holdings need not be in 
writing and if any instrument has been 
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Gram Panchayat, Sekha Kalan A.L. R. 


executed that will not require registra- 
tion. It does not say that even transfers 
other than those involved in carrying out 
any scheme of consolidation do not re- 
quire instrument. Hence oral gift having 
nothing to do with consolidation of hold- 
ings is not saved from requirement of 
validity under Transfer of Property Act. 
(Para 3) 
Index Note:— (B) Tenancy Laws — 
East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act (1948), 
S. 44 — Jurisdiction of civil Court not 
barred where concerned authority acts 
illegally. 1968-70 Pun LR 163, Followed. 
(Para 4) 
Cases Referred: Chronological Paras 
(1968) 70 Pun LR 163 = 1967 Pun 
LJ 290, Lal Beg v. Pohlu 
Harphool Singh, for Plaintiffs-Appel- 
lants; B. S. Bajwa, for Defendant-Res- 
pondent. 


JUDGMENT :— This appeal has been 
filed against the judgment and decree of 
the Senior Subordinate Judge, Feroze- 
pore, dated October 11, 1961, who affirm- 
ed the judgment and decree of the trial 
Court by which the suit of the plaintiff 
had been dismissed. 


2. The facts which have given 
rise to this litigation are that Santa Singh 
the father of the plaintiffs was the owner 
of the land in dispute, which was sold by 
him along with some other land to Uja- 
gar Singh and Bikar Singh. The plaintiffs 
filed a suit for possession by pre-emp~ 
tion, which was decreed. The Revenue 
Officers entered a mutation of gift bearing 
No. 4657 of the land in dispute in favour 
of a school situated in Sekha Kalan, 
which was managed by the defendant and 
the same was sanctioned on January 16, 
1968. According to the plaintiffs, the mu« 
tation in favour of the school is illegal, 
void and ineffective as their father never 
made a gift of that property in favour 
of the school. It is further stated that the 
gift could not be effected orally by their 
father as the Transfer of Property Act, 
1882 was applicable in the State of Pun- 
jab and that the consolidation authorities 
had no right to attest such a mutation. 
The defendant contested the suit and 
inter alia pleaded that the plaintiffs have 
no right to challenge the gift, that they 
were estopped from filing the suit, and 
that the Civil Court had no jurisdiction 
to try the suit. The trial Court came to 
the conclusion that the Civil Court had 
the jurisdiction to try the suit; that the 
plainiffs could not challenge the gift and 
that the plaintiffs were not estopped from 
filing this suit. The trial Court dismissed 
the suit in view of the aforesaid findings. 
The plaintiffs filed an appeal before the 
Senior Subordinate Judge, who affirmed 
the finding of the trial Court and dismis-~ 
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sed the appeal. They having felt aggriev- 
ed have come up in appeal to this Court. 

3. The only submission of the 
learned counsel for the appellants is that 
Section 123 of the Transfer of Property 
Act, 1882 was applicable in the State of 
Punjab on the date when the oral gift 
is alleged to have been made by Santa 
Singh the father of the appellants, and, 
therefore, it was illegal and void. The 
learned counsel for the respondent states 
that under Section 33 of the East Punjab 
Holdings (Consolidation and Prevention 
of Fragmentation) Act, 1948, (hereinafter 
referred to as the Consolidation Act), an 
oral gift could be made. I have heard the 
contentions of the learned counsel for 
the parties at length and I am of the 
view that the contention of the learned 
counsel for the appellants has got a great 
force. Section 33 of the Consolidation Act 
is as follows:— 


“Notwithstanding anything contain- 
ed in any law for the time being in 
force-— 

(a) no instrument in writing shall be 
necessary in order to give effect to a 
transfer involved in carrying out any 
scheme of consolidation of holdings, and 


(b) no instrument, if executed, shall 
require registration.” 
A reading of the said Section shows that 


the instrument in writing is not necessary . 


in order to give effect to a transfer in- 
volved in carrying out any Scheme of 
Consolidation of Holdings. It does not 
say that even transfers other than those 
involved in carrying out any scheme of 
consolidation do not require instrument. 
The section overrides the provisions of 
Transfer of Property Act, 1882 applicable 
to the State of Punjab only for a limited 
purpose, namely that transfers to carry 
out the scheme of consolidation of hold- 
ings need not be in writing and if any 
instrument has been executed that will 
not require registration. Regarding other 
transfers the Transfer of Property Act, 
1882, shall remain applicable. The phra- 
seology used by the Legislature is very 
clear and the same cannot be interpreted 
in any other way. In case the intention 
of the Legisalture was that all transfers 
during the pendency of the Consolida- 
tion proceedings did not require an in- 
strument in writing, then the wording of 
the section should have been different, 
and the words “involved in carrying out 
any Scheme” need not have been incor- 
porated in the section. The Section could 
have been that no instrument in writing 
shall be necessary in order to give effect 
to a transfer during consolidation of hold- 
ings. For the reasons given above, in my 
view, the oral gift could not be made by 
Santa Singh in favour of the school. In 
Jamabandi Exhibit P-2 prepared after 
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the consolidation, this land was shown in 
the ownership of Santa Singh. The muta- 
tion Exhibit P-1 entered on November 
27, 1956 and attested on January 16, 1958. 
mutating the land in the name of the 
school will not affect the right of Santa 
Singh in the property in dispute. The ap- 
pellants have pre-empted the sale of the 
land effected by Santa Singh in favour 
of Ujagar Singh and Bikar Singh. They, 
therefore, have become owners of the pro- 
perty in dispute after their suit had been 
decreed. 


4, The learned counsel for the res- 
pondent ergues that the Civil Court has 
no jurisdiction and in support of his con- 
tention he relies on Section 44 of the 
Consolidation Act. He cannot get any 
benefit from the aforesaid section, ‘The 
Civil Courts are entitled to decide the 
question of title of the properties. Their 
jurisdiction for deciding such questions 
has not been taken away. In the present 
case the consolidation authorities also ex- 
ceeded their jurisdiction in transferring 
the land in dispute on the basis of oral 
gift by Santa Singh in favour of respon- 
dent. It is well-known principle of law, 
that if any officer acting under any provi- 
sion of law exceeds his jurisdiction and 
acts illegally, the jurisdiction of the Civil 
Court in such cases is not barred. I am 
fortified from the observations in Lal Beg 
v. Pohlu, (1968) 70 Pun LR 163, wherein 
it has been observed: 


“That under Section 44 of the East 
Punjab Holdings (Consolidation and Pre- 
vention of Fragmentation) Act the juris- 
diction of the Civil Court is barred only 
where the State Government or the offi- 
cer concerned acts within the provisions 
of the Act, and not where he acts illegally 
and in contravention of the mandatory 
provisions of the Act, or in excess of the 
powers conferred by it. Where the Special 
Tribunal or Authority acts ultra vires or 
illegally, the Civil Court has, by virtue of 
Section 9, Civil Procedure Code, power, 
to interfere and set matters right.” 

I, therefore, do not find force in this con= 
tention of the learned counsel of the res~ 
pondent. 

5. In view of the reasons record~ 
ed above, I accept the appeal and decree 
the suit of the appellants with no order 
as to costs. 

Appeal allowed. 
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AIR 1974 PUNJAB & HARYANA 30 
(V 61 C 13) 
C. G. SURI, J. 

Chaman Lal, Petitioner v. State of 
Punjab and others, Respondents. 

Civil Writ No. 1649 of 1972, D/- 24-10- 
1972. 

Index Note:— (A) Business of Pun- 
jab Government (Allocation) Rules (1966) 
-— Standing orders under — Under Secre- 
tary to Government authorised to hear 
appeals and revisions from particular di- 
visions — Revision allowed without juris- 


diction cannot be validated by subse- 
quent Standing Order. AIR 1961 Assam 
56, Rel. on. (Para 9) 


Index Note:— (B) Punjab Co-opera- 
tive Societies Act (25 of 1961), S. 2 (h) — 
“Officer”? — Under Secretary to State 
Government is not an officer within the 
definition of “Officer”. (Para 8) 

Index Note:— (C) Interpretation of 
‘Statutes — Court should not surmise 
about the intention of Legislature when 
the language of Statute is clear. 

(Para 8) 


Cases Referred: Chronological Paras 


ATR 1961 Assam 56, Dhananjoy Das 
v. Chairman, Appellate Board 4, 9 


B. S. Khoji with R. L. Sharma, for 
Petitioner; Suraj Parkash Gupta, for the 
State: Rattan Singh, for Respondents Nos. 
6 to 15. 


ORDER :— This writ petition has 
been filed under Articles 226 and 227 of 
the Constitution of India under the fol- 
lowing circumstances:— 


Petitioner and respondents Nos. 6 to 
15 are members of the Ludhiana Hosiery 
Industrial Workers’ Co-operative House 
Building Society Limited for Gandhi 
Nagar Colony. There was a dispute be- 
tween these members about the embezzle- 
ment of certain transport charges. This 
dispute had been referred for arbitration 
of respondent No. 5 under Sections 55 
and 56 of the Punjab Co-operative Socie- 
ties Act, 1961 (hereinafter briefly refer- 
red to as ‘the Act’). Respondent No. 5 
had given an award against respondents 
Nos. 6 to 14 on 15-10-1965. Respondents 
Nos. 6 to 12 had filed an appeal under 
Section 68 of the Act which had been dis- 
missed by the Deputy Registrar of Co- 
operative Societies (respondent No. 4) by 
his order dated 2-8-1971 (Annexure ‘A’). 
Respondents Nos. 13 and 14 had not join- 
ed the others in challenging this award 
in appeal. 

2. A revision petition was then fil- 
ed under Section 69 by five out of the 
seven respondents who had been unsuc: 
cessful in the appeal under Section 68 of 
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Chaman Lal v. State (Suri J.) 


A.I. R. 


the Act. This revision petition has been 
accepted by an Under-Secretary (respon- 
dent No. 2) of the Punjab Government 
(respondent No. 1) by his impugned order 
dated 14-1-1972 (Annexure ‘B’). 

3. The petitioner’s contention is 
that respondent No. 2 had no jurisdiction 
to dispose of this revision petition on the 
date on which he passed the impugned 
order (Annexure ‘B’) dated 14-1-1972. 
This averment is fully borne out by the 
return filed on behalf of respondents 
Nos. 1, 2 and 4 and copies of two stand- 
ing orders which are Annexures to this 
return. In the first standing order passed 
on 8-12-1971, respondent No. 2 had only 
been authorised to hear appeals of Pati- 
ala and Jullundur Divisions arising under 
the Act. This standing order was replac- 
ed by another standing order bearing 
even number and date. The second stand- 
ing order does not béar any date of issue 
and it is only from the return that we 
find that the earlier standing order dated 
8-12-1971 had been substituted by the 
later standing order on 2-2-1972, that is 
to say more than a fortnight after the 
passing of the impugned order. Respon- 
dent No. 2 had, therefore, been empower- 
ed to hear revision petitions under Sec- 
tion 69 of the Act by a standing order 
which was passed on 2-2-1972. The refer- 
ence to the date of the original order 
which was substituted by this second 
standing order may suggest that the in- 


tention was to give retrospective effect 
to the later standing order, 
4, These standing orders have 


been passed under the Rules of Business 
of the Punjab Government. These Rules 
are known as Business of the Punjab 
Government (Allocation) Rules, 1966 
framed under Article 166 of the Consti- 
tution of India. The question is whether 
a standing order of this type could be 
given retrospective effect to validate 
orders which were without jurisdiction on 
the date on which these were passed. Shri 
Khoji, the learned counsel for the peti- 
tioner, cites in this connection a Division 
Bench ruling of the Assam High Court 
in Dhananjoy Das v. Chairman, Appellate 
Board, AIR 1961 Assam 56. That was a 
case under Section 44 of the Motor Vehi- 
cles Act with regard to the appointment 
of the State Transport Authority. The 
orders of the State Government were not 
authenticated as required by Article 166 
of the Constitution of India. While deal- 
ing with the effect of such an omission. 
the Hon’ble Judges were pleased to ob- 
serve as follows:— 

“phe State Transport Authority 
should be constituted by the State Gov- 
ernment and the constitution should be 
notified in the official gazette. An order 
constituting State Transport Authority 
can be regarded as an order by the State 
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Government only if it has been passed by 
the Governor or any officer who has been 
delegated the power under the business 
rules framed by the Governor in the ex- 
ercise of his powers under Article 166 
(3) of the Constitution. The order has also 
to be expressed and to be taken in the 
name of the Governor and properly au- 
thenticated in the manner laid down in 
Article 166. A subsequent authorisation 
to the officer to authenticate will not re- 
trospectively make the earlier order as 
one properly authenticated. 

The only consequence of failure to 
comply with the above two reauirements 
is that the fact whether any such order 
has or has not been passed by the Gov- 
ernor or the Government is examination 
by the Court and the immunity from be- 
ing called in question in a Court of law 
which attaches to an order or instrument 
properly authenticated and expressed in 
the name of the Governor is not avail- 
able to such orders.” 

5. While making these observa- 
tions, the Hon’ble Judges had relied on 
some rulings of the Federal Court and 
the Supreme Court of India. No retros- 
pective effect could, therefore, be given 
to the standing order passed on 2-2-1972 
to validate the impugned order (Annex- 
ure ‘B’) dated 14-1-1972 of respondent 
No. 2 which was without jurisdiction on 
the date on which it was passed. 

6. Shri Gupta, who appears for 
the State of Punjab, has relied on Sec- 
tion 29 of the Act in support of his argu- 
ment that the impugned order of respon- 
dent No. 2 is not invalidated because of 
the defect in jurisdiction. Section 29 of 
the Act runs as follows:— 

“29. Acts of co-operative societies 
not to be invalidated by certain defects:— 

No act of a co-operative society or 
any committee or of any officer shall be 
deemed to be invalid by reason only of 
the existence of any defect in procedure 
or in the constitution of the society or of 
the committee or in the anpointment or 
election of an officer or on the ground 
that such officer was disqualified for his 
appointment.” 

This section is of no avail to 


the respondents because the word “offi- 
cer” has been defined in clause (h) of 
Section 2 of the Act as follows:— 

“2 (h) “officer” means the president, 
vice-president, chairman, managing di- 
rector, secretary, manager, member 
of committee, treasurer, liquidator, 
administrator and includes any other per- 
son empowered under the rules or the 
bye-laws to give directions in regard to 
the business of a co-operative society.” 

8. Shri Gupta concedes that res- 
pondent No. 2 is not an “officer” as de- 
fined above. Where the language of the 
statute is clear enough, we have not to 
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start surmising as to what could be the 
real intentions of the Legislature. 

9. In view of the Division Bench 
ruling of the Assam High Court in 
Dhananjoy Das’s case, AIR 1961 Assam 56 
(supra), the defect in the jurisdiction of 
respondent No. 2 on the date on which 
he passed the impugned order cannot be 
cured by giving retrospective effect to a 
standing order passed more than a fort- 
night later. The impugned order (Annex- 
ure 'B`) is liable to be quashed for want 
of jurisdiction. 

10. I, therefore, allow this writ 
petition and quash the impugned order. 
The revision application filed by some of 
the respondents under Section 69 of the 
Act should be decided afresh by an offi- 
cer or authority duly empowered in that 
behalf in accordance with law. Parties 
shall bear their own costs. 


Writ petition allowed. 





AIR 1974 PUNJAB & HARYANA 31 
(V 61 C 14) 


C. G. SURI, J. 


Joginder Kaur and others, Plaintiffs- 
Appellants v. Balbir Kaur and others, 
Defendants-Respondents. 


Second Appeal No. 1055 of 1967, D/- 
8-9-1972, from decree of Jaswant Singh 
Addl. Dist. J., Jullundur, D/- 22-8-1967. 


Index Note:— (A) Evidence Act 
(1872), S. 35 — Birth entry made by some 
unknown person in the register maintain- 
ed by an illiterate chowkidar at such 
chowkidar’s instance, is not admissible. 
AIR 1965 SC 282, Followed. (Para 3) 


Cases Referred: Chronological Paras 


AIR 1965 SC 282 = 1966 Cri LJ 189, 
Brij Mohan Singh v. Priya Brat 
Narain Sinha 


Jatinder Vir Gupta, for Appellants; 
Tannie Krishan Aggarwal, for Respon- 
ents. 


JUDGMENT :— The sole question for 
decision in this Regular Second Appeal 
filed by the plaintiffs is whether Shrimati 
Balbir Kaur defendant-respondent No. 1 
had been lawfully married to Attra de- 
ceased; a proclaimed offender who died 
in an encounter with the police on 12-4- 
1961 (vide entry in the register of deaths 
Exhibit P-4) and whether Balbir Keur's 
son, Joginder Singh defendant-respondent 
No. 2 who was born more than seven 
months after Attra’s death had been con- 
ceived during this wedlock. 

’ Shrimati Balbir Kaur was pre- 
viously married to another fugitive from 
law, namely, Harnam Singh and the aver- 
ment made by the plaintiff-appellants in 
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paragraph 2 of their plaint that he had 
also been killed in a police encounter had 
not been controverted by the respon- 
dents in their written statement. The 
date of Harnam Singh’s death is, how- 
ever, not ascertainable from any material 
on record and it is not known as to what 
was the interval of time between the 
two police encounters and whether the 
period was long enough for Shrimati Bal- 
bir Kaur to have contracted another mar- 
riage and to have lived with the second 
fugitive from law so very openly and 
peacefully and that the living together 
could have received enougk: publicity for 
every one to have treated the two as hus- 
band and wife, or that the disputed mar- 
riage between Balbir Kaur and Attra 
could be taken to have been proved by 
long cohabitation as husband and wife. 
The trial Court had decreed the suit filed 
by the plaintiff-appellants for declaration 
of title or in the alternative for posses- 
sion of Attra’s land on the finding that 
Balbir Kaur had failed to prove her 
marriage with the deceased and that 
plaintiff No. 1 as the sister and plaintiffs 
Nos. 2 to 8 as the children of a pre-de- 
ceased sister of Attra were entitled to 
succeed to his property. The lower ap- 
pellate Court had, however, set aside the 
judgment and decree of the trial Court 
on an appeal filed by the defendant-res- 
pondents and had dismissed the plaintiff- 
appellants’ suit. Reliance had mainly 
been placed by the lower appellate Court 
on an entry in an illiterate Chowkidar’s 
register about the birth of Joginder Singh 
who was described in that entry as the 
son of Attar Singh. 


3. The trial Court’s view that the 
birth entry in the illiterate Chowkidar’s 
register, who had asked scme unknown 
person to make it, was not admissible in 
evidence is supported by a ruling of the 
Supreme Court in Brij Mohan Singh v. 
Priya Brat Narain Sinha, AIR 1965 sc 
282. Their Lordships observed that the 
High Court had been right in that case in 
holding that the. entry made in an offi- 
cial record maintained by an illite- 
rate Chowkidar at some one else’s re- 
quest does not come within Section 35 of 
the Indian Evidence Act. The entry was 


not shown to be admissible under any 
other provision of that Act. The entry 
was, therefore, left out of consideration 


even on the question of the date of birth. 


4, The Chowkidar has no doubt 
been examined as a witness by the defen- 
dant-respondents but he admittedly was 
not present at the time of the alleged 
marriage between Balbir Kaur and Attar 
Singh and could not, therefore, be ex- 
pected to have any personal _ knowledge 
about that marriage. According to the 
entry in the Chowkidar’s register, one 
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Shrimati Umra nurse-dai had attended to 
the delivery of the child and the Sar- 
panch Beant Singh had signed the entry. 
According to the Chowkidar one Sohan 
Singh teacher had scribed the entry in 
the register. All these persons were in 
a better position to prove the entry but 
no explanation has been given why they 
could not be examined as witnesses. The 
original entry in the register mentions in 
column of remarks (Kafiat) that the con- 
valescing lady (Zacha) Balbir Kaur now 
has two sons alive but this note was pur- 
posely omitted in the certified copy of 
the entry Exhibit D-1 which had been 
produced in evidence on behalf of the res- 
pondents. The lady had gone so far as 
to deny in the witness box that she had 
any living son from her previous hus- 
band even though the birth certificate 
Exhibit P-7 is there to prove that she had 
borne her previous husband, Harnam 
Singh, a son on 23-2-1959. The existence 
of this son of Balbir Kaur from her ear- 
lier marriage is also admitted by her wit- 
nesses. Another significant fact is that 
even after the birth of Joginder Singh 
respondent No. 2, the appellant has been 
bearing other children. She had a male 
child who was 8-9 months old when she 
appeared as a witness in the trial Court 
on 15-12-1966. Balbir Kaur is not prepar- 
ed to give us the name of the child’s 
father even if it is known to her. There 
is no evidence on record that this child 
was born in lawful wedlock. All this may 
go to support the averment in paragraph 
2 of the plaint that Balbir Kaur was a 
woman of ill repute (Fahishah Aurat) 
who was being passed on as a chattel 
from hand to hand by criminals of the 
worst type. 


5. Balbir Kaur claims to have 
gone through a marriage ceremony in 
chadar andazi form with Attra deceased 
in a religious institution known as “Sant 
Ghat”. Even though Shri Aggarwal, the 
learned counsel for the respondents, ob- 
jects to the institution being described as 
a Gurdwara, the evidence is that the re- 
ligious head of the institution named 
Santa Singh who was described to have 
presided over the marriage ceremony was 
known as a Mahant. No reason is given 
why the Mahant could not be examined 
as a witness in the case. Religious institu- 
tions in which such marriage ceremonies 
are conducted or solemniséd generally 
maintain a register of marriages. If 
Mahant Santa Singh is no longer there, 


the successor Mahant could have been 
summoned to prove whether any such 
register of marriages performed in the 


institution is being maintained and whe- 
ther there is any entry about the disput- 
ed marriage in that register. Chanan 
Singh D.W. 4 is the only witness who 
claims to have been present at the time 
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of the said marriage. He is not a relation 
- of any of the parties to the marriage. He 
admits that no relatives had been called 
to the ceremony and this would be natu- 
rally so because Attra had been abscond- 
ing for more than — a year. before his 
death, - 


: 6.: Attra died on 12-4-1961 vide 
death entry copy Exhibit P-4, The police 
constable who reported the death gave 
murder (Katal) as a reason and the dura- 
tion of the ailment as one hour. Attra’s 
relatives dọ not appear to have come to 
know about his death in the police en- 
counter for a number of years. The muta- 
tion of succession Exhibit D-2 was enter- 
ed by the Patwari in 1964 when the Teh- 
sildar was on a round to verify the cor- 
rectness of the entries in the Jamabandi. 
Somebody appears to have reported that 
Attra was no longer alive. Attra’s sisters 
had been married in other villages and 
had settled down there. The mutation 
order Exhibit D-2 was attested in favour 
of the respondents apparently without 
notice to Attra’s sisters or their children. 
The present suit was filed by them with< 
jin a year of the attestation of the muta- 
tion order in favour of the respondents. 
It had been alleged in the plaint that 
possession of land had not so far been 
delivered to the respondents but it was 
on the basis of the attestation of the mu- 
tation entry that the trial Court’s decree 
fn plaintiff-appellant’s favour was for 
the alternative relief of possession and 
not for declaration of title, simpliciter. 


. The lower appellate Court had no 
doubt accepted the appeal filed by the 
defendants by disturbing a finding of fact. 
The lower appellate Court had, however, 
taken into consideration an inadmissible 
piece of evidence, namely, the birth entry 
in the illiterate Chowkidar’s register 
which had not been made by him in regu- 
lar course of business. The learned lower 
appellate Court ignored a number of 
material circumstances. No date of the 
karewa marriage between Balbir Kaur 
and Attar Singh had been given and the 
-~ period of time during which they could 
possibly have lived together had not been 
kept in mind. The fact that Attra was an 
absconder and that he could not possibly 
have openly lived together with Balbir 
Kaur as her husband was not kept in 
mind. The non-production of the scribe 
the Nurse (Dai), the attesting witness of 
Joginder Singh’s birth entry and the 


Mahant who is said to have solemnised - 


the marriage were material circumstances 
from which proper inferences should have 
been drawn by the lower appellate Court. 
It is due to all these errors of law and 
misappraisement of evidence that I have 
= meters in second appeal on a finding 
of fact. 
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To my mind, Balbir Kaur’s marriage 
with Attar Singh has not been satisfacto~ 
rily proved and there is nothing to sug- 
gest that Joginder Singh was born or 
conceived during the continuance of that 
marriage. The birth of two out of three 
male children of Balbir Kaur is a mys- 
tery about which she herself tries to sup- 
press material information. There is no 
satisfactory evidence on record to show 
that Balbir Kaur and Attar Singh had . 
lived together as husband and wife for an 
appreciable length of time or that they 
were being treated as such by the world 
at large. The circumstance under which 
the mutation order came to be entered 
and attested in her favour and that of her 
son more than three years after the death 
is also a mystery. The trial Court who 
had the advantage of observing the de- 
meanour of the witnesses while they were 
being’ examined in Court was in a better 
position to appraise their evidence. The 
trial Court had not been impressed by 
the mere ipse dixit of one or two wit- 
nesses of doubtful veracity who claim to 
have been present at the time of the mar- 
riage, The birth entry in the Chowkidar’s 
register who had not made it was wrongly 
treated as admissible evidence by the 
lower appellate Court. For all these rea- 
sons, the judgment and decree of the 
lower appellate Court cannot be sus- 
tained. 


7. I, Tae accept the appeal 
with costs throughout ` and restore the 
judgment and decree of the trial Court. 


Appeal allowed. 
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(V 6l C 15) 
BAL RAJ TULI, J. 

S. Gurdial Singh and others, Peti- 
tioners v. The Regional Director, Emplo- 
yees’ State Insurance Corporation and 
others, Respondents. 


Civil Writ No. 774 of 1972, D/- 
1972. 


Index Note :— (A) Employees’ State 
Insurance Act (1948), Section 40 — Prin- 
cipal employer — Chairman and direc- 
tors of a company not having ultimate 


7-9~ 


_control are not ‘principal employers’ — 


Not liable to pay arrears of contributions 
— (X-Ref :— Section 2 (15) ). 


Brief Note:— (A) A person who is 
appointed as a manager of the Company 
for the purposes of the Factories Act and 
was an occupier of the factory could be 
held personally responsible for payment 
of contributions. (Para 5) 


CQ/DQ/B55/73/RSK. 
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Bhagirath Dass, with S. K. Hirajee, 
for Petitioners; K. L. Kapur, for Res- 
pondent No. 1. . : 


ORDER :— The petitioners are four 
in number. Gurdial Singh is the Chair- 
man of Hindustan Embroidery Mills Pri- 
vate Limited, Chheharta (Amritsar), 
son, Iqbal Singh, is the Managing Direc- 
tor and two other sons are the Directors 
of the Company and they are petitioners 
in this petition. Gurdial Singh has an- 
other son, Inder Singh, who was-also a 
Director of the Company and was oe 
eupier of the factory. The factory. is own- 
ed by a private limited Company in- 
eorporated under the Companies Act. 
The Company owes a sum of Rs. 73,879% 
to the Regional Director, Employees’ 
State Insurance Corporation, Chandigarh, 
on account of contributions under the 
Employees’ State Insuranee Act, 1948 
(hereinafter called the Act) for the years 
1968-69, 1969-70 and 1970-71. Since this 
amount was not paid, proceedings for 
the recovery of the amount as arrears of 
land revenue were taken against the 
petitioners which ` led to the filing of 
this petition. 


2. The short submission on behalf 
of the petitioners is that they are not 
the ‘prineipal employer’ of the factory 
as defined in Seetion 2 (17) of the Aet. 
The definition of ‘prineipal employer’ 
reads as under:— 

“2 (17) ‘prineipal employer’ means— 

(i) in a factory, the owner or oeeu~ 
pier of the factory, and includes the 
managing agent of such owner or oeeu- 
` pier, the legal representative of a deceas- 
ed owner or oecupier, and where a per- 
son has been named as the manager of 
the fiaetory under the Factories Act, 1948, 
the person so named; 

Gi) in any establishment under the 
control of any department of any Gow 
ernment in India, the authority appoint- 
ed by sueh Government in this behalf 
or where no authority is so appointed, 
the head of the department; 


(iii) in any other establishment, any 
person responsible for the supervision 
and control of the establishment.” 

3. The word ‘occupier’ is defined 
in Section 2 (15) of the Act, as under >— 

* ‘ogeupier’ of the factory shall have 
the meaning assigned to it in the Facto- 
ries Act, 1948,” 


4, Seetion 2 (m) of the Factories . 


Act, 1948, defines ‘oceupier’ as unden:— 


© ‘ogeupier’ of a factory means the 
person who has ultimate control over 
the affairs of the factory, and wheze the 
said affairs are entrusted to a managing 
agent, such agent shall be deemed fo be 
the occupier of the factory.” 


Kartar Singh v. Tarlok Singh 


his. 


A-I. R. 


5. From these definitions, it is 
quite clear that the petitioners are not 
covered by the definitions of ‘principal 
employer’ or ‘occupier’. The owner of 
the factory is the Company, namely, the 
Hindustan Embroidery Mills Private 
Limited, Chheharta ({Amritsar). Inder 
Singh was appointed the Manager of the 
Company -for the purposes of, the Facto- 
ries Act and he was, therefore, the oe- 
cupier of the Factory for all purposes. 
The petitioners cannot be said to be the 
persons who have ultimate control over 
the affairs of the factory. That ‘control 
vests in the Company. It has not been 
shown that the affairs of the factory had 
been or are. entrusted to any of the peti- 
tioners. The liability for the payment 
of contributions to the Employees State 
Insurange Corporation is that of the prin- 
cipal employer under Section 40 of the 
Act. As the petitioners cannot be term- 
ed as ‘principal employer’, no recovery 
ean be made from them. 


6. It is stated on behalf of the 
petitioners that the amount can be easily 
reeovered from the assets of the factory 
which can be attached ‘and sold. That 
procedure, for reasons best known fo the 
respondents, is not being followed. It 
will be for the respondents to recover 
the amount from the Company or the oe- 
cupier of the factory in any manner per- 
missible under the law. The petitioners 
cannot be personally held liable for the 
same. This petition is aecordingly ae- 
cepted, notiee dated February 18, 1972 
(Annexure ‘B’ to the petition) is quashed 
and the respondents are restrained from 
recovering the amount of Rs. .73879-00 
from the petitioners. In the eizeum- 
stanees of the ease, the parties are left to 
bear their own costs. 

Petition allowed, 
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P. €C. PANDIT J. 


Kartar Singh and others, Petittoners 
v. Tarlok Singh and others, Respondents. 

Civil Revn. No. 1282 of 19728 D} 
5-4-1973, to revise order of Surinder 
Singh. Appellate Authority. Amritsar, D/- 
26-7-1972}, : 

Index Note:— (A) Transfer of Fro- 
perty Act (4882), Section 116 — Com- 
tractual tenaney — Expiry of lease by 
efflux of time — Tenant continuing in 
possession of premises by virtue of statu- 
tory proteetion — Aceeptance of rent 
thereafter by landlord does not amount 
to his assent to a new contractual tenaney. 
AYR 1961 SC 1067, Followed. (Para 4) 
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Index Note:— (B) E. P. Urban Rent 
Restriction Act (3 of 1949} Section 13 (ii) 
(a) — Permission to sub-let given in lease 
deed for a fixed period automatically ends 
with expiry of lease period — I£ sab- 
tenants continue on property thereafter, 
statutory tenant would be euilty of sub- 
letting under Section 13 (2) üd (a). 

i {Para 5) 

K, L. Kapur. for Petitioners: D. V. 
Sehgal and H. L. Sarin. Advocate Amicus 
Curiae, for Respondents. 

ORDER:— This is a tenants’ revision 
petition against the decision of the appel- 
late authority confirming on appeal the 
order of the Rent Controller, Amritsar, 
ejecting them from the premises in aues- 
tion, 

2. On 10th February. 1949. Tarlok 
Singh his brother Mohan Singh and 
their mother Smt. Balwant Kaur gave on 
lease for twenty years on a yearly rent 
of Rs. 600/- four shops. a Deori and a 
vacant pite (Khola) situate in Amritsar. to 
Tara Singh. The condition in the rent 
deed was that the tenant would be entitl- 
ed to construct shops and houses on the 
aforesaid property at his cost and he 
would be competent to have: sub-tenants 
under him. After the expiry of the lease. 
however, he would deliver possession of 
the property built thereon to the land- 
lords without receiving anv compensation 
and the eviction of his sub-tenants would 
be his responsibility. During the period of 
lease, the tenant did induct sub-tenants 
by means of separate rent notes. 


3. After the expiry of the lease in 


February. 1969. the landlords filed an 


ejectment application against the legal 
representatives of the tenant, he having 
died in the meantime. Later on the sub- 
tenants were also impleaded bv the order 
of the Court. The grounds for eviction 
were— 7 


(1) that the tenants were in amrears: 


of rent, and 

(2) that thev had sublet the premises 
Top the written consent of the land- 
ords. 


The ground of non-pavment of rent how- 
ever, became infructuous, because the said 
arrears were tendered and accepted by 
the landlords on the first date of hearing. 
The only ground of eviction which sur- 
vived was regarding subletting. Both the 
Rent Controller and the appellate autho- 
rity came to the conclusion that the ten- 
ants had sublet the demised premises 
without the written consent of the land- 
lords. and consequently an order for evic« 
tion was passed by the Rent Controller 
and the same was confirmed on appeal by 
the appellate authority. 

It appears that the original tenant 
Tara Singh died during the contractual 
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perioc of the lease and the eiectment ap- 
plication was. therefore, filed against his 
legal representatives. namely, his sons 
Kartar Singh and Tarlochan Singh and 
his widow Smt. Roop Kaur. and it is they 
wie have filed the present revision peti- 
ion. 

_ Learned counsel for the petitioners 
raised two contentions before me:— 

- (1)-that the subletting was with the 
express permission of the landlords con- 
tained in the registered lease-deed and it 
was validly done during the 20 years’ 
period of lease. The petitioners had, there- 
fore in no way contravened any provision 
of the East Puniab Urban Rent Restric- 
tion Act, 1949, hereinafter called the Act, 
to merit eviction. The sub-tenants were 
inducted long before the termination of. 
the period of lease with the written per- 
mission of the landlords which was ene of 
the conditions of the lease. They had 
not sublet the premises after the lease 
was over, and that being so. it could not 
be said that. thev had. after the commence- 
ment of the Act, without the written con- 
sent cf the londlords. sublet the premises 
and were, thus. guilty of contravention 
of the provisions of Section 13 (2) (ii) (a) 
of the Act and : 


(2 that both the Rent Controller and 
the appellate authority had ignored the 
fact that the Jandlords had accented the 
arrears of rent, after the expiry of the 
perioc of lease, when the same were ten- 
dered on the first date of hearing of the 
case, and that being so. a fresh tenancv in ~ 
law had been created in favour of the 
petitioners. 


x Coming to the second contention 
first, there is no merit in the same. This 
matter is concluded by the decision of the 
Supreme Court in Ganga Dutt Murarka 
v. Kartik Chandra Das AIR 1964 SC 1067. 
where it was held that,— 


“Where a contractual tenancy to 
which the rent control legislation apnlies 
has expired by efflux of time or bv deter- 
mination by notice to quit and the tenant 
continues in possession of the premises by 
virtue of statutory protection. acceptance 
of rert from the tenant by the landlord 
after the expiration or determination of 
the ccntraciual tenancy will not afford 
ground for holding that the landlord hasi. 
assented to a new contractual tenanry.” 


. & As regards the first contention 
it would be noticed that the premises had 
been let out to the tenant for a fixed 
period of 20 years by registered lease 
deed dated 10th February. 1949. The Act, 
it may be stated. came into force in 
March, 4949. The lease had to expire on 
10th February. 1969. It is true that dur- 
ing the currency of the lease period, the 
tenant had been. by a specific termin the 
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lease deed, authorised to construct shops 
and houses on the property at his cost, and 
have sub-tenants under him. but after the 
expiry of the period of lease he had to 
deliver possession of the property. includ- 


ing the portion built thereon. to the land- | 


lords without receiving any compensation, 
and also evict the sub-tenants therefrom, 
The contention of the learned counsel for 
the petitioners is that the tenants had not. 
after March, 1949 sublet the premises 
without the written permission of the 
landlords. The sub-tenants had been valid- 
ly inducted with the permission of the 
landlords and were on the premises when 
the lease expired in February. 1969. The 
tenants had not done anvthing. after the 
termination of the lease, which would 
have attracted the provisions of Section 13 
(2) (ii) (a) of the Ach It is clear from the 
terms of the lease. however. that the per- 
mission had been given by the landlords 
to the tenant to have sub-tenants only 
during the currency of the lease, That be- 
ing so. the landlords cculd not eject the 
tenants from the premises on the sround 
of subletting upto 10th February. 1969, 
but thereafter the tenants were not per- 
mitted to have the sub-tenants on the 
premises, As a matter cf fact. according 
to the lease deed. it was the duty of the 
tenant to evict the sub-tenants and hand 
over the possession of the property to the 
landlords on the expiry of the lease period. 
It is. therefore. obvious that the permission 
to sublet. which was given in the lease- 
deed itself. was for a fixed period of 20 
vears and it automaticallv ended with the 


expiry of the period of lease. 
With the termination of the lease 
the terms and conditions con- 


tained therein were also extinguished. 
Besides if a lessee remains in occupation 
of the premises after the lease period is 
over, he becomes a statutorv tenant. and 
he is not. under the law, authorised to 
sublet the premises. Consequently. if the 
sub-tenants continued on the property 
even after the expiry of the period of 
lease. then the tenants would be guiltv of 
subletting without the written permis- 
sion of the landlords which. as I have 
already said. pertained to a period of onlv 
20 years, that is. upto 10th February, 1969. 
There is, thus. no substance in the first 
contention as well. 


6. The result is that this petition 
fails and is dismissed. In the circumstances 
of the case, however. the parties will 
bear their own costs in this Court as well. 


Petition dismissed. 


Ganga Ram v. Risal Singh (Mittal JJ 


A. I. R. 
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(V 61 C 17) 
R. N. MITTAL, J. ; 
Ganga Ram and others. Appellants v, 
Risal Singh, Respondent. 
F. A. F. O. No. 112 of 1969, D/- 29- 
3-1973, from order of R. L. Garg, Sub Jı. 
1st Class 1 Rohtak, D/- 1-7-1969. 


Index Note:— (A) Arbitration Act 
(1940), Section 30 — Misconduct — In- 
cludes legal misconduct i. e. some palpably 
erroneous though honest decision causing 
miscarriage of justice. 


Brief Note:— (A) The two pleas taken . 
before trial court by defendant were that 
the plaintiff was a money-lender and that 
he was not entitled to interest and the 
whole case was referred to the arbitra- 
tor. He. however. did not decide whether 
the plaintiff was a monev-lender and 
gave a finding only on the question whe- 
ther the defendant was entitled to interest 


‘after examining the provisions of the 


Accounts Act. In the facts of this case it 
was necessarv for him to give a finding 
on the first issue also because in case the 
plaintiff was found to be a monev-lender 
he could not have instituted a suit with- 
out getting himself registered and without 
obtaining a license under the Act. Hence 
omission to decide this matter was a 
judicia] misconduct as both the aforesaid 
questions were interlinked and the deci- 
sion on that question would have materi-« 
ally affected the result of the case. 
(Para 3) 


Index Note: (B) -—~ Arbitration Act 
(1940), S. 30 — Finding not perverse — 
Court though it differs from conclusion 
drawn by the Arbitrator will not set 
aside award unless there is error appa- 
rent. (Para 4) 


Anand Sarup, Sr. Advocate with H. 


` S. Hooda, for Appellants; C. L, Lakhanpal, 


for Respondent. 


.„ JUDGMENT;— This appeal has been 
filed against the judgement of the Sub- 
Judge 1st Class, Rohtak, dated July 1, 1969 
by which the objections under Section 30. 
of the Arbitration Act, 1940 (hereinafter 
Teferred to as the Act) were dismissed 
against the Award of the Arbitrator, 
dated May 31. 1969. 

2. The facts giving rise to this 
litigation are that Risal Singh plaintiff in- 
stituted a suit for recovery of Rs. 14.000/- 
as principal and Rs. 2,000/- as interest at 
the rate of 1 per cent. per mensem against 
Ganga Ram on the ground that he took a 
loan of the aforesaid amount from him 
(plaintiff) vide bahi entry dated Asoi 
Sudi Dui Samvat 2023 Bk. (June 15.1966). 


which he had thumb marked after having 
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admitted the contents thereof to be correct. 
He did not pav the amount.in spite of 
repeated requests and therefore notice 
was also served on him. It is ‘further 
stated by the plaintiff that he is not a 
money lender. Ganga Ram. who was ori- 
ginally the defendant (but died during 
the pendency of the suit) contestedit and 
pleaded that he did not raise anv loan 
from the plaintiff He further pleaded that 
he was an illiterate person and had monev 
dealings with the plaintiff and he after 
representing to him (Ganga Ram) that an 
amount of Rs 1.400/- was due from him 
on account of earlier accounts obtained 
his thumb impression on a stamped blank 
paper stating that he will get the entry 
made later. as no scribe was available at 
that time. The relations between the 
plaintiff and Ganga Ram became strained 
subsequently as the plaintiff wanted him 
(Ganga Ram) to support a candidate of 
his (plainiff’s) choice in elections which 
he refused to do. The plaintiff, therefore, 
got the false entry prepared on the blank 
paper which was in his possession. He 
also pleaded that the plaintiff was a 
moneylender and he did not comply with 
the provisions of the Puniab Registration 
of Money Lenders Act, 1938 (hereinafter 
referred to as the ‘Monev Lenders Act’) 
and the Puniab Regulation of Accounts 
Act, 1930 (hereinafter referred to as the 
‘Accounts Act’). The trial Court. during 
the pendency of the suit. on the statement 
of the parties, referred the dispute to the 
sole arbitration of Chaudhry Maru Singh, 
Advocate. Rohtak. He wave an award 
dated Mav 31. 1969 holding that an 
amount of Rs. 14.000/- was due from 
Ganga Ram to the plaintiff, As Ganga 
Ram died during pendency of the suit, 
therefore, he held that his propertv was 
liable in the hands of his legal represen- 
tatives, who had been impleaded as defen- 
dants. The plaintiff did not file any ob- 
jections against the award. The defen- 
dants. however. filed obiections under 
Section 30 of the Act. The trial Court 
framed the following 1lssues:— 

"(1) Has the arbitrator been guilty 
of judicial misconduct? i 

(2) Is the award otherwise liable to 
be set aside for reasons given in the ob- 
jections? i 

(3) Relief.” 
The trial Court held that the arbitrator 
was not guilty of misconduct and that the 
award was not liable to be set aside. Con- 
seauently. it dismissed the obiections and 
made award the rule of the Court. The 
defendants. having felt aggrieved against 
the judgment and decree of the trial 
Court, have come up in appeal to this 
Court, ; 

3. The first contention of the 
learned counsel for the appellants is that 
two pleas taken before trial Court by 
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Plaintiff was a monevlender a jini 
was not entitled to interest | -iM 


were also framed on the sai oe ue 
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arbitrator did not give dec 
former plea and on the latt 
the plaintiff-respondent w 


provisions of the Accounts Act., He furs" £ 
ther submits that the whole “scasé’ “wa if 
referred to him and if he dealt i 
latter question. it was also incumbent 
upon him to give a decision as to whether , 
he was a monevlender as both the aues- 
tions are correlated and the provisions of 
both the Acts are similar. He also urges 
that if the plaintiff. was a money-lender 
under the Monev Lenders Act, his suit 
was liable to be dismissed on this short 
ground, as he neither got himself register- 
ed nor obtained a licence under the afore- 
said Act. On the other hand, the learned 
counsel for the respondent submits that 
it was within the discretion of the arbi- 
trator to give decision either on whole 
case without siviny anv reasons or on each 
of the issues separately. According to him. 
if the arbitrator did not give any decision 
on the question as ta whether the plain- 
tiff-respondent was a monev-lender it 
will be deemed that he had rejected the 
contentions of the defendant-appellants. 
I have heard the contentions of the learn- 
ed counsel for the parties at great lensth. 
The issues as to whether the plaintiff-res~ 
pondent was entitled to interest and that 
he owas money-lender are connected 
matters. In the Accounts Act. the word 
‘creditor’ has been defined and it means 
a person who in the regular course of 
business advances a loan as defined ın 
this Act. The word ‘loan’ has been defin- 
ed in sub-sec. (7) of Sec. 2 of the said 
Act which says thatitis an advance whe- 
ther of money or in kind at interest and 
shal] include any transaction which the 
Court finds to be in substance a‘loan but 
shall not include............ Certain excep- 
tions have been given under the aforesaid 
sub-section but none of them is applicable 
to the facts of this case. In the Monev 
Lenders Act. the word- ‘money-lender’ 
has been defined in sub-sec. (9) of S. 2 
and it means a person or a firm: carrving 
on a business of advancing loans as de- 
fined in this Act. The word ‘loan’ has been 
defined in sub-section (8) of Section 2 of 
the said Act and it states that the loan is 
an advance whether secured or unsecur- 
ed of monev or in kind at interest and 
shall include any transaction which the 
Court finds to be in substance a loan, but 
it shall not include............... Here also 
certain exceptions have been provided, 
but the present case does not fall within 
any of them. On reading the aforesaid 
sub-section it will be clear that the de- 


finition of the word ‘creditor’ in Accounts 
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Act is pari materia with that of the 
‘money-lender’ in -the Money Lenders 
Act. and the definitions of the word ‘Loan’ 
in both the Acts are also similar. The 
arbitrator observes that the provisions of 
Accounts Act are applicable to the plain- 
tiff-respondent whereas he has not given 
any finding whether Monev Lenders Act 
is applicable to him or not. As the facts 
of this case are, it was necessary for him 
-that he should have given a finding on 
that question also. In case the plaintiff- 
respondent was a monev-lender. he could 
nob institute a suit for recovery of the 
amount unless he got himself registered 
under Section 4 and had obtained a 
licence under Section 5 of the said Act. 
When the arbitrator was examined as a 
witness, he stated that he could not come 
to the conclusion that the plaintiff-res- 
pondent was a monev-lender. As an arbi- 
trator he-should have decided that aues- 
tion which was an important one. Under 
Section 30 of the Act an award is liable to 
be set aside in case an arbitrator or um- 
pire has misconducted himself or the pro- 
ceedings. The word ‘misconduct’ has not 
been defined in the Act but it does not 
necessarily mean anything in the nature 
of fraud. It may include cases of fraud bv 
the arbitrators but it implies much more 
than that. The arbitrator is holdine a 
quasi-judicial position and he has to per- 
form onerous duties including those of 
deciding complicated .and disputed aues- 
tions of law and facts between the liti- 
gants. In interpreting the word in a wider 
sense it includes legal misconduct, which 
means. some palpably erroneous though 
honest decision and especially when it 
caused a miscarriage of iustice. It inclu- 
des neglect of duties and responsibilities. 
The Courts expect- of him that he should 
act with honesty. It is also expected from 
an arbitrator that he should enauire into 
points raised before him bv the parties to 
arbitration, Failure to do so mav amount 
to misconduct in the circumstances of the 
case. Misconduct is a auestion of fact to 
be decided in each case and has to be as- 
certained from the facts and circumst- 
ances of the case.. Section 8 of the Money 
Lenders Act is mandatorv and savs that 
suits by a money-lender for recovery of 
loan or an application bv him for the 
execution of a decree relating to a loan, 
shall, after the commencement of the 
Act. ke dismissed unless he at the time of 
institution of the suit or presentation of 
the application for execution, or at the 
time of decreeing the suit or deciding the 
application “for execution, is registered 
and holds a valid licence. In the circums- 
fanees aforesaid. the omission to decide 
thi: matter by the arbitrator is 
a  fudicial misconduct. as both the 
aforesaid auestions were interlink- 
ed and the decision on that 
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question would have materially affected 
the result of the case. The learned coun- 
sel for the respondent has relied on Union 
of India v. Jai Narain Misra. AIR 1970 SC 
753, wherein it has been observed that the 
arbitrator is not bound to give an award 
on each point. and he can make his award 
on the whole case. In case before the 
Supreme Court, the arbitrator .made an 
award of a sum admitted to be due and a 
lump sum in respect of the ri 
claims. The facts of the case before the 
Supreme Court were different and the 
observations made by it are nob applicable 
in the present, case. 


4. The second contention of the 
learned counsel for the appellants is that 
it was stated in the plaint by the plain- 
tiff-respondent that a cash amount of 
Rs. 14.000/- was paid bv him to Ganga 
Ram deceased but the arbitrator came to 
the conclusion that no amount was paid 
in cash at the time of execution of bahi 
entry and the same was made on the basis 
of previous accounts. He further urges 
that in view of the fact that the cash con- 
sideration was not paid. the arbitrator 


Should have dismissed the claim of the’ 


plaintiff-respondent. The learned coun- 
sel for the respondent submits that if the 
entry was, for consideration. it does not 
matter as to whether the amount was ad- 
vanced in cash or not. He also submits 


remaining - 


that the arbitrator was fully iustified in | 


deciding the matter in favour of the res- 
Pondent and the Civil Court cannot inter- 
fere with the award under Section 30 of 
the Act on this ground. There is no force 
in the contention of the learned counsel for 
the appellants. It is for the arbitrator to 
decide as to whether anv amount was due 
to the plaintiff-respondent from Ganga 
Ram deceased or not. In ‘Firm Sriniwas 
Ram Kumar v. Mahabir Prasad AIR 1951 
SC 177, im a suit for specific performance 
of a contract, in part performance of 
which the plaintiff alleges to have paid 
the defendant some monev. the defen- 
dant denied the contract and pleaded that 
the money was taken bv | as a loan. 


' ät was held that the Court could pass a 


decree for recovery of the loan in favour 
of the plaintiff on his failure to prove the 
contract even though the plaintiff had 
failed to plead. and claim relief on. this 


alternative case. In the present case the 


award has been given bv the arbitrator 
on the ground that consideration had been 
proved by the _ plaintiff-respondent. No 
doubt cash consideration was not proved 
as stated in the plaint but that will not 
make any difference. It is not for the 
Court to find out whether the conclusions 
of the arbitrator are correct or nob: The 
Courts are slow to interfere with the 
award of the arbitrator, unless miscon- 
duct on his part is proved. The finding 
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‘given by the arbitrator is nob . perverse. 
It has been held in Union of India v. 
Kalinga Construction Co. (P) Ltd. AIR 
1971 SE 1646, that if the finding of the 
arbitrator is not perverse, the Court 
though it differs from bis conclusions ean- 
not set aside the award as ib cannot be 
said that there is any error apparent in 
the award. This contention of Mn Anand 
Sarup is. therefore. reieeted being with- 
out any merit. 

5. I, therefore, aecept the appeal 
and set aside the award of the arbitrator 
with no order as to costs. 


Appeal allowed. 
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(V 61 C 18) 
R. N. MITTAL. J. 

Pritpal Singh and others, Appellants 
v. New Surai Transport €o. (P) Ltd. 
Amritsar and others. Respondents. 

F. A. F. O. No. 46 of 1970, D/- 28-3-73 
from Order of Pritam Singh Pattar. Motor 
Aecident Claims Tribunal. Amritsar D/- 
26-2-1970. 

Index Note: — (A) Punjab Motor 
Aecidents Tribunal Rules, 1964, Rules 19, 
20 and 2£ — Rule 19 does not require 
Tribunal. to draw iudgment and award 
separately. 

Brief Note:— (A) Hence when judge- 
ment and award is eomposite, filing one 
copy thereof satisfies the requirement of 
Rule 21 for purpose of valid presenta- 
tion of appeal under Section 110-D of the 
M. V. Aet, 1939, (X-Ref. Motor Vehicles 
Aet, 1939. Section 110-D). (Para 3) 


Index Note:— (B) Motor Vehicles 
Act 1939, Sec. 210-A — See. 6 Limita- 
tion Aet extends limitation under — 
Minor’s elaim involves no question of eom- 
donation of delay. 1970 ACJ 254 Relied 
on; AIR 1963 A. P. 492 Referred. (X-Ref. 
Limitation Act, £963, Section 6). 

(Paras 4. 5. 6) 


' Index Note:-— (C) Motor Vehicles 
Aet, (1939), Section 110-A — Joint appli- 
cation ~~ Minor’s claim eannot he dis- 
missed only because claim of maior appli- 
eant js time-barred. 

Brief Note:— (C) Each claimant in 
the joint petition thas an independent 
right, The faet that claim bv one legal 
representative is construed to be a renre- 
sentative claim for some purposes eannot 
be considered in determining whether 
minor’s elaim ean be proceeded with when 
that of the majors is time-barred. In 
sueh ease minors being entitled to benefit 
under See. 6 Limitation Act their claim 
cannot be dismissed but must be proeeed- 
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ed with ATR 1971 Cal 229 and AIR 1966 
Puni 288 (FB) Referred (Para 7) 
J. S. Shahpuri. for Appellants: M. L 
e a S. B. Lall, for Resnondent 
ro. dk 


, JUDGMENT:— This appeal has been 
filed against the judgment and award of 
the Motor Accidents Claims Tribunal 
Amritsar (hereinafter referred to as ‘the 
Tribunal’), dated February 26. 1970. by 
Which the claim application was dismiss- 
e 

2. The facts giving rise to this an- 
peal are that Didar Singh, aged about 50 
years, working as Deputy Superintendent 
of Poliee. was going from Amritsar to 
Ajnala on a scooter on November 2. 1968. 
When, he had travelled a distance of one 
kilometre from Adda Kugranwala. a tuck 
bearing No. PNA-6954 eollided against 
him. It was being driven rashlv and 
negligently by Garibu (Respondent No. 2) 
at that time. Didar Singh reecived serious 
injuries on aecount of the aecident on 
chest, head, faee and skull and beeame un- 
conscious. He was first yemoved to Ainala 
Dispensary from where he was advised 
to be taken to V. J. Hospital When he 
was being taken to the hospital, he passed 
away in the way. New Surai Transport 
Campany- (Respondent No. 1) was the 
owner of the truck and it was insured 
with Coneord of India Insuranee Company 

(Respondent No. 3). At the time of _ kis 
death, the deeeased was drawing salary 
at the nate of Rs 900/- per mensem. The 
petitioners who are sons and daughters of 
the deceased filed the elaim for recovery 
of Rs. 4,00,.000/- on Ostober 21, 1969. The 
elaimants Nos, tto4 are maiors whereas. 
elaimants Nos 5 to 7 are the minor 
children of the deceased. The claim anpli~ 
cation was opposed by the respondents. 
They inter alia pleaded that as the oeeus- 
renee took place on November 2. 1968 and 
the elaim application was filed on October 
21, 1969. therefore it was barred bv limi- 
tation. The Tribunal held that the elaim 
applieation was barred bv limitation and 
there were no good grounds to eondone 
the delay. Consequently, if dismissed the 
slaim. The claimants having felt ageriev~ 
ed against the judgment and award of the 
Bubunal have come up in appeal to this 

Ourt. 


3. A preliminary obieetion has 
been raised by the learned eounsel for the 
respondent No. 3 that the appeal is not 
maintainable in the present case as a 
eopy of the award has not been filed. He 
submits that it was necessary for the ap- 
pellants to have filed a eopy of the award 
along with the conv of the judgment. He 
also submits that the copy which has been 
filed with the memorandum of appeal is 
of the judgment and not that of the 
award. } have heard the contention of the 
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learned counsel for the respondent and 
find no force in it. The appeal is maintain- 
able under Section 110-D of the Motor 
Vehicles Act, 4939 (hereinafter referred 
to as ‘the Act’) wherein it is provided 
that. subiect to the provisions of sub- 
section (2) anv person aggrieved bv the 
award of a Tribunal may within 90 days 
from the date of the award prefer an ap- 
peal to the, High Court. Section 111-A of 
the Act confers powers on the State Gov- 
ernment to make rules which inter alia 
provides that the State Government mav 
make-rules regarding the form and 
manner in which the appeal should he 
preferred against an award of the Tribu- 
nal. The State of Puniab framed rules 
under the aforesaid section in 1964 which 
are known as the Puniab Motor Accidents 
Claims Tribunal Rules. 1964 (heréinafter 
referred to as ‘the Rules’). Rule 19 says 
that the Tribunal. in passing orders shall 
record concisely in a iudgment the find- 
ings on each of the issues framed and the 
Teasons for such findings and make an 
award specifying the amount of compen- 
sation to be paid by the insurer and also 
the person or persons to whom compen- 
Sation shall be paid. In Rule 20. provisions 
of the Code of Civil Procedure that are 
applicable to the proceedings before the 
Claims Tribunal have been given. Bv the 
aforesaid Rule. Order XX and Order 
XLI have not been made applicable. 
Form and manner of appeals against the 
award of the Tribunal have been given 
in Rule 21. which is as follows:— 


“21. Form and manner of appeals 
against the award of Claims Tribunal: 


__An appeal against the award of a 
Claims Tribunal shall be preferred in the 
form a memorandum stating concisely 
the grounds on which the appeal is pre< 
ferred. It shall be accompanied bva conv 
of the iudgment and the award appealed 
against.” 


The emphasis has been laid by the learn- 
ed counsel for the respondent on the facb 
that in the aforesaid rule. it is stated that 
the memorandum of appeal shall be ac- 
“companied by a copy of the iudgment 
and award appealed against. Relving on 
the aforesaid phraseology. his contention 
fs that the award is not the same thing 
as judgment and both should accompany 
the memorandum of appeal. The word 
‘award’ has not been defined in the Act. 
The learned counsel for the respondent 
says that award is the same thing as a 
decree as defined in the Code of Civil 
Procedure. In support of his contention, 
he relies on a Full Bench iudgment of 
this Court in Shanti Devi v. General 
Manager. Haryana Roadwavs. Ambala, 


AIR 1972 Puni & Har 65 (FB). wherein’ 


apparent 
the 


it has been stated that it is 
from ihe perusal of the rules that 
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word ‘award’ has been used synonymous 
with the word ‘decree’ and it has not 
been used to convey the meaning that 
the proceedings before the Claims Tri- 
bunal are in the nature of arbitration 
proceedings. The atiestion for determina- 
tion before the Full Bench was as to 
whether an appeal was maintainable 
under clause 10 of the Letters Patent 
against the decision of a learned Single 
Judge of the High Court in appeal filed 
against the award of the Motor Accidents 
Claims Tribunal under Section 110-D of 
the Act. In interpreting clause 10 of 
the Letters Patent, these observations 
were made by the Full Bench. It is not 
stated that the award shall be prepared 
in the same wav in which the decree is 
prepared. The judgment and the award 
may be contained in the same document. 
A reading of Rule 19 shows that the 
Tribunal while passine order shall record 
concisely the findings on each issue fram- 
ed and the reasons for such findings. This 
part of the order mav be called a iude- 
ment, It is further provided that it shall 
make an award specifving the amount of 
compensation to be paid by the insurer 
and also the person or persons to whom 
compensation shall be naid. The part of 
the order which contains the aforesaid 
finding, it appears, will be termed as the 
award. It is not necessary that a separate 
document shall be prepared which mav 
contain the amount of compensation to 
be paid bv the insurer and also the names 
of person or persons to whom compensa- 
tion shall be paid and that document is 
to be termed as an award. The word 
‘decree’ has been defined in sub-section 
(2) of Section 2 of the Code of Civil Pro- 
cedure and what the decree has to con- 
tain has been provided in Rule 6 of Order 
XX of the Code of Civil Procedure. Sub- 
rule (1) of Rule 6 of Order XX savs that 
the decree shall agree with the judg- 
ment: it shall contain the number of the 
suit, the names and descriptions of the 
parties. and the particulars of the claim. 
and shall specify clearly the relief grant- 
ed or other determination of the suit. In 
sub-rule (2) of Rule 6 of Order XX it is 
Stated that the decree shall also state the 
amount of costs incurred in the suit. and 
by whom or out of what property and 
in what proportions such costs are to be 
paid. Rules 9 to 18 of Order XX of the 
Code of Civil Procedure pertain to de- 
crees that are to be prepared in different 
type of cases. The forms of decrees are 
provided in Appendix ‘D’. The. aforesaid 
provisions of the Code of Civil Procedure 
have not been made applicable to the 
proceedings before the Tribunal. It ap- 
pears from the aforesaid rules that it is 
not necessary that a separate award in 
the form of a decree should be prepared 
by the Tribunal. If that had been the 
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intention, that would be specifically stated 
in the Riles and the Act. The word 
‘award’ has not been defined either in 
the Act or in the Rules. In case it has 
not been defined its ordinary dictionary 
meaning shall have to be taken into con~ 
sideration for interpreting it. ‘Award’ has 
been defined in the Shorter Oxford 
English Dictionary. Third Edition as “(1) 
A sentence or decision after examination, 
esp. that of an arbitrator or umpire: the 
document embodving it. (2) That which 
fs awarded or assigned as pavment. pen- 
, alty ete.” In Webster’s New Twentieth 
Century - Dictionary. Second Edition. 
‘Award’ has been defined as “(1) a iudg~ 
ment, sentence, or decision: (2) 
(3) something awarded.” In Black’s Law 
Dictionary. the definition of the word - 

as follows: “the decision or detrinas 
tion rendered by arbitrators or commis- 
sioners, or other private or extra~iudicial 
deciders, upon a controversy submitted to 
them.” The aforesaid definitions show 
that the award is the decision of the Tri- 
bunal or the arbitrators upon a claim. 
The learned counsel for the respondent 
refers to the memo of costs prepared bv 
the Court and states that it was an award 
and a copv thereof should have been an- 
mexed with the appeal, This contention 
of the-learned counsel for the respondent 
has no force. The memo of ‘costs has not 
been provided in the Rules. It onlv 
gives the details of the expenses that a 
party can claim on account of costs. It 
cannot be termed as an award, According 
to sub-rule (2) of Rule 6 of the Order 
XX, the costs have to form part of a de- 
cree but it is mot necessary that the costs 
shall be a part of an award. In the pre- 
sent case. the claim application has been 
dismissed. The order of dismissal is the 
award in the case. Both the judgment 
and the award are incorporated in the 
Same document dated Februarv 26. 1970. 
For the reasons given above. I do not find 
any merit in the preliminary obiection 
of the learned counsel for the respondent 
and reject the same. 


4, The first contention of the 
Yearned counsel for the appellants. is that 
appellants 5 to 7 are the minor daughters 
of the deceased and they are entitled to 
the benefits of Section 6 of the Limita- 
tion Act. 1963 and could file the claim 
within the same period after the disabi-~ 
lity had ceased as would otherwise have 
been allowed from the time specified 
therefor in the Act. He submits that as 
the aforesaid appellants are still minors, 
therefore their claim cannot be dismissed 
as barred bv limitation. There is force 
in the contention of the learned counsel 
for the appellants. Sub-section (2) of Sec~. 
tion 29 of the Limitation Act. 1963 vro« 
vides that the provisions contained in 
Sections 4 to 24 shall apnlv to all enacte 
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ments if they are not expressly excluded 
by such Act. The aforesaid Section is as 
follows:— 

“29, Savings. (1) xx xx xX 

(2) Where any special or local law 
prescribes for any suit, appeal or appli- 
cation a period of limitation different from 
the period prescribed by the Schedule. 
the provisions of Section 3 shall apply as 
if such period were the period prescribed 
by the Schedule and for the purpose of 
determining any period of limitation pres- > 
eribed for any suit. appeal or application 
by anv special or local law, the provi= 
sions contained in Sections 4 to 24 (in- 
clusive) shall apply onlv in so far as. and 
fo the extent to which. they are not ex- 
presshy excluded by such special or local 

aw, 


(3) =x _ RX XX xx 
(4) xx xX xx xx" 


Sub-Section (1) of Section 6-.of the Limi- 
tation Act permits the minors to institute 
the suit after the disability has ceased 
Within the period of limitation that is 
prescribed in the third column of the 
Schedule. The aforesaid sub-section is as 
follows :— 


“6. Legal disability. 


_ (1) Where a person entitled to in- 
stitute a suit or make an application for 
the execution of a decree is. at the time 
from which the prescribed period is to be 
reckoned, a minor or insane. or an idiot, 


.he mav institute the suit or make the 


application within the same period after 
the disability has ceased. as would other- 
wise have been allowed from the. time 
specified therefor in the third column of 
-the Schedule, Š 


(2) xx XX xx xx 
(3) xx xX XX XX 
(4) xx = xx xX 
(5) xx xx . 
Explanation. oe xx xx” 


5. The learned counsel for the 
Tespondent has submitted that sub-section 
(1) of Section 6 of the Limitation Act ap- 
plies to suits and not to claim applica- 
tions and that the periods of limitation 
are extended only in such cases which 
are provided in the Schedule to the Limi- 
tation Act. The word ‘suit’? has not been 
defined in the Limitation Act, 1963. The 
suit according to Section 26 of the Code 
of Civil Procedure is instituted by the 
presentation of plaint or in such other 
manner as may be prescribed. Sub-sec- 
tion (2) of Section 29 of the Limitation 
Act 1963 clearly provides that the pro- 
visions of Sections 4 to 24 apply to all 
enactments. It means that the aforesaid 
provisions are also a part of the Act. The 
main question for determination is whe- 
ther the claim filed bv the appellants 
falls within the definition of the word 
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‘suit under Section 6 of the Limitation 
Act. ‘Suit’? has been defined in Webster’s 


New Twentieth Century Dictionary 
Second Edition as “an act or an instance 
of suing or seeking by entreaty; solicita- 
tion: a petition: as to make suit fo the 
King:”. In Shorter Oxford English, Die- 
tionary, the definition of the word is “the 
action of suing in a Court of law. legal 
prosecution; a process instituted in a 
Court of Justice for the recovery or pro- 
fection of a right, the enforcement of 2 
claim or the redress of a wrong.” In 2 
ease where recovery is to be made on 
ageount of some iniurv-or death under 
the Aet. an application is to be filed in 
Tribunal. The application will be in the 
nature of a suit. Jt cannot be said that 
Section 6 of the Limitation Act wilt apply 
only to the suits under the Code of Civil 
Procedure and not to similar proceedings 
under other enactments. 


6, The next question that arises 
is as ta whether Section 6 of the Limita- 
tion Act, 1963 is applicable to such cases 
the limitations of which are provided in 
the Schedule pr it applies to other eases 
also of which the limitation is not pro- 
vided in the Schedule. Sub-section (2) of 
Seetion 29 of the Limitation Act provides 
that where any snecial or local law pres- 
eribes for any ‘suit. appeal or application. 
a. period af limitation different from the 
period preseribed by the Schedule. the 
provisions of Section 3 shall apply as 
if sueh period were prescribed by ‘the. 
Sehedule. As the Schedule is amended 
by virtue of sub-seetion (2) of Seetion 29 
by the provisions of the Act, the elaim 
applieation ean he dismissed under Sec- 
tion 3 of the Limitation Act. if Fi is not 
filed within the Hmitation prescribed by 
the Act. The limitation provided . under 
the Act will be taken to be a part of 
the Schedule for the purposes of Seetion 
6 of the Limitation Act. The provisions 
of Limitation Ast are to be eonstrued. 
strictly. that is, in favour of the right to 
proeeed. The Courts should avoid sueh 
a eonstruetion thap destrovs a valuable 
wight to sue. Therefore. the minors are 
entitled to the benefit of the provisions 
of Seetion 6 In filing the claims under 
the Ast. The learned eounsel for the res- 
mondent has plaeed reliance on N. Sri- 
ramamurthi v. N. Sooramma, ATR 1963 
Andh Pra 492, wherein it has been ob~ 
served that in construing statutes of lim 
tation equitable considerations or prin- 
ciples of natural justice were out of place 
and that a decision had to be reached on 
interpreting the language of the section. 
There is no dispute about the aforesaid 
proposition. In the present ease. I have 
already held that Section 6 of the Limi- 
tation Act-is applicable to the presen? 
ease and my decision is not based on 
equitable consideration but on interpreta- 
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tion of the statutes. In the ejrcumstan- 
ces, the respondent cannot derive any 
benefit from the aforesaid observations 
of the Division Bench in N. Sriram- 
amurthi’s case. The facts of that case 
were also different. The learned Judges 
were interpreting Section 6 of the Limi- 
tion Act, 1908 and Section 48 of the Code 
of Civil Progedure. It was provided by 
Section 29 of Limitation Act. 1908 that 
the provisions contained in Sections 4. 9 
to 18 and 22 would apply only in so far 
as and to the extent to whieh they were 
not expressly excluded bv such special . 
or local law and that the remaining pro- 
visions of that Act would not apply. Now. 
the Legislature has amended the aforesaid 
section in the new Limitation Act. See- 
tion 48 of the Code of Civil Proeedure 
has also been omitted bv Section 28 of 
the Limitation Act, 1963. In the sireum- 
stances, the ratio in that case will not 
be applicable to the present sase. The 
view whieh I have taken finds support 
from a Division Beneh fudgment of 
Madhya Pradesh High Court in Hayat- 
khan v. Mangifal. 4970 ACJ 254 = (AIR 
1971 Madh Pra 140) wherein it has been 
observed as follows:— 


“The word ‘suit? oecurrins in Seetion 
6 is capable of having a verv vide eon- 
notation and may include anv legal pro- 
ceedings commensed by one person 
against another in order to enforee civil 
rights, Fhe provisions of Section 6 of the 
Limitation Aet, 1963 were therefore an~ 
plicable to applications for compensation 
under Sestion 110-A of the Motor Vebi- 
eles Act, 1939. whieh were in the nature 
of a sitit.” 


Te Another contention that has 
been raised by the learned counsel for 
the respondents is that the Act has got 
its own pecullasities and it does not re- 
quire that all the legal representatives of 
the deceased be included in a elaim ap- 
plication. Petition bv one of the claimants 
is sufficient. Hé, therefore, urges that if 
the claim application bv appellants 1 to 
4 is barred by limitation, the claim of the 
other appellants should be reiset= 
ed as barred by time. He further urges 
that the claim by one of the legal repre- 
sentatives is in the form of a representa 
tive claim and if that is barred bv limi-~ 
tation, the other claimants eannot take 
benefit of their minority. This eonten~ 
tion of the learned eounsel for the res- 
pondent has no foree. It mav ‘be that 
some claimants are treated to be repre- 
sentative of others for some purposes. Hy 
however, cannot be said that the elaim 
of the minors should be dismissed on the 
ground that the elaim. of the maiors is 
held to be barred by limitation. The 
learned gounsel has placed relianee on 
Pijush Kanti Ghosh v. Sm. Maya Rani 
Chatterjee. AIR 1971 €al 229. wherein I8 
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has been observed that an application 
made by One or more heirs of the deceas< 
ed is maintainable even if other heris are 
not impleaded. Jt is further observed 
that in such cases the power of the Tri- 
bunal is not limited to awarding compen- 
sation in favour of the applicants or to 
the extent of their shares. The aforesaid 
observations do not help the contention 
of the learned counsel. They do not sav 
that each claimant has not an indepen- 
dent right to file claim application, and 
dismissal of the claim of one person will 
also amount to dismissal of the claims of 
other persons. The Tribunal. how- 
eyer, in an application by some is entitl- 
ed to grant relief to other legal represen- 
tatives. as is clear from the language of 
Section 110-A of the Act. The proceed- 
. ings before the Tribunal are in the nature 
of summary proceedings. The learned 
counsel for the respondent has also re- 
ferred to the observations of the Division 
Bench of this Court in Northern India 
Transporters Insurance Co, Ltd., Jullun- 
dur v. Smt. Amra Wati. AIR 1966 Puni 
288 wherein it has been observed that a 
claim, which arises out of the Act, is to 
be made on behalf of the heirs mention- 
ed in it. It is further observed that, 
merely because the names of the daugh- 
ters were brought into the proceedings 
at a later stage, there is no justification 
for excluding the compensation pavable 
to them on the ground that their claim 
was belated. The aforesaid case has been 
decided on the same reasoning on which 
Pijush Kanti Ghosh’s case AIR 1971 Cal 
229 was decided by the Calcutta High 
Cour’. Those observations are not appli- 
cable to the facts of the present case. 
School Certificates of appellants 5 to 7. 
Exhibits A-1' to A-3 respectively, show 
that they were minors on the date of 
institution of the claim. The Tribunal on 
the basis of the said evidence held that 
they were minors. It. however, observed 
that the period of limitation prescribed 
for making an application for compensa- 
tion is 60 davs for all persons including 
the minors. It further held that the 
claimants~appellants have to explain each 
day’s delay in filing the application late 
and that the appellants failed to do so. 
|Conseauentiv their claim was dismissed 
by it. The Tribunal has not properly 
appreciated the law regarding claim of 
the minors and erred in holding that 
they. are not entitled to the benefit of 
provisions of Section 6 of the Limitation 
Act, 1963. Their claim could not be dis- 
missed on that ground as they are en- 
titled to get the period of limitation ex- 
tended on the basis of Section 6. The 
question whether the minors are entitled 
to condonation of delay in the present 
case under proviso to- sub-section {3} of 
Section 110-A of the Act does not arise. 
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The learned counsel for the appellants 
has expressed his inability to challenge 
the finding of the Tribunal that the ap-. 
pellants 1 to 4 are not prevented by suf- ` 
ficient cause from making the claim in 
time, 

8. For the reasons recorded. above, 
I partly accept the appeal and remand 
the case of appellants 5 to 7 to the Tri- 
kunal for decision on merits. In view of 
the partial success of the appeal, I leave 
the parties to bear their own costs. 


Appeal partly allowed. 
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M/s. Chaman Lal & Sons Petitioner 
v. State of Punjab and others. Respon- 
dents, 

Civil Writ No. 3097 of 1972, D/- 30- 
1-1973. 


Index Note:— (A) Punjab Gram Pan- 
chayat Act (1952), Sections 96 (1), 100 (2) 
— Order of Deputy Commissioner sus- 
pending resolution of Panchayat without 
hearing aggrieved party — Order is liable 
to be quashed under Article 226 of Con- 
stitution — Alternative remedy under 
Section 100 (2) no bar. (X-Ref:— Consti- 
tution of India, Article 226). (Paras 6,7) 


D. S. Chahal, for Petitioner; Inderiit 
Malhotra (for No 1) A. S. Mahaian (for 
No. 2): H. S Doabia with T. S Doabia. 
(for No. 3) for Respondents. 


JUDGMENT:— This writ petition has 
been filed under Articles 226 and 227 of 
the Constitution of India for quashing the 
order of the Deputy Commissioner, dated 
September 12, 1972 (Annexure ‘A’). 

2. The facts giving rise to this 
writ petition are that the petitioner is the 
owner of a brick-kiln situated in village 
Sidhwan. tehsil and district Gurdaspur. 
which it purchased from M/s. R. K. Bro- 
thers. Amritsar. It is situated on a site 
measuring 1} killas belonging to.the Gram 
Panchayati, Sidhwan (hereinafter referred 
to as ‘the Gram Panchavat’} On Febru- 
ary 4, 1972. the site was auctioned by the 
Gram Panchayat at 10.00 A. M.-at village 
Sidhwan after proclamation, dated Decem- 
ber 19, 1971. The petitioner gave the 
highest bid of Rs. 2500/- per annum for 
a period of three vears which was accept- 
ed by a resolution of even date. An agree- 
ment was also executed on February 
13. 197% between them. An amount of 
Rs. 2,000/- was paid in advance for the 
year 1972-73 to the Panchayat on Febru- 
ary 18, 1972. The petitioner is carrving 
on his business of brick-kiln in accordance 
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with the terms of the agreement and 
licence. An application was filed bv Kar- 
tar Singh respondent. to the Deputy 
Commissioner for suspension of the resolu- 
tion, dated February 4. 1972. passed by 
the Gram Panchayat. The Denutv Com- 
missioner suspended the resolution and 
stayed the petitioner from manufacturing 
bricks. The said order is illegal and void 
as the petitioner was not given anv oppor- 
tunity of being heard that the order 
violates the principles of natural justice 
and that the order is not a speaking order. 

3. A return has been filed by the 
Deputy Commissioner in which it is stat- 
ed that he suspended the resolution of 
the Gram Panchayat under the provisions 
of sub-section (1) of Section 97 of the 
Gram Panchayat Act, 1952 (hereinafter 
referred to as ‘the Act’) and that he had 
the jurisdiction to do so. A notice was also 
given to the petitioner. The petitioner 
cannot file a writ petition as it was not 
necessary to send a notice to it. Kartar 
Singh, respondent, has also filed a similar 
reply as was given by the Denutv Com- 
missioner. He took up another plea also 
that the order of respondent had been 
confirmed by the Director of Panchayats. 
and that the petitioner had no right to 
challenge the said order of the Deputy 
Commissioner without challenging the 
order of the Director. 

4, The only contention of the 
learned counsel for the petitioner is that 
No opportunity was given to it of being 
heard before suspendins the resolution. 
The learned counsel for the State has 
submitted that though no notice was 
necessary to be given to the petitioner. 
yet a notice was given to it and the order 
was not finally passed bv the Deputy 
Commissioner. It was to be confirmed by 
the Director after hearing the petitioner. 

5. I have heard the learned counsel 
for the parties and am of the view that 
there is great force in the contention of 
the learned counsel for the petitioner. The 
order which has been produced by the 
petitioner clearly savs that the resolution 
dated February 4. 1972. has been suspend- 
ed by the Deputy Commissioner. It is 
further stated in it that further manufac- 
turing of bricks is also prohibited tilll 
further orders. The learned counsel for 
the State has produced the original order 
which is in the following terms:— 


“Resolution be suspended and further 
action by the Panchavat and lessee is 
stayed. Further construction is also pro- 
hibited. Issue show cause -notice and sum- 
mon record.” 


6. Under Section 97 of the Act. 
the Deputy Commissioner can suspend 
the execution of any resolution or order 
of the Gram Panchayat other than an 
order passed in the judicial proceedings, 
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Before suspension of the resolution. in my 
view, it was incumbent on the Deputy 
Commissioner to have heard the petitioner, 
During the pendency of the petition for 
suspension of the resolution, he could stay 
further proceedings. He, however. had 
no jurisdiction first to suspend the execu« 
tion of the resolution and simultaneously 
to issue a show cause notice. In that case, 
if he agrees with the contention of the 
petitioner after he has represented the 
case, it mav not be possible for him to 
review his order. As the order of suspen= 
sion has been passed at the back of the 
petitioner, therefore, the said order is 
illegal The Deputy Commissioner can, 
however. pass the order of suspension 
after hearing the petitioner. The learned 
counsel for the respondent-State has sub- 
mitted that the petitioner has no right to 
challenge the aforesaid order as he is not 
an aggrieved party. I do not feel convinced 
from the argument of the learned counsel 
for the respondent-State that the petitioner 
is not an aggrieved party. He has been 
adversely affected by the order and that 
appears to be the reason that the Deputy 
Commissioner considered it proper to issue 
to him a notice. The learned counsel for 
the respondents relies on the observations 
of “a learned Division Bench of Bombay 
High Court in Shankarappa Ramappa v. 
State of Bombay. AIR 1957 Bom 55. where~ 
in it has been observed that it is not for 
the High Court to consider the validitv of 
opinion of the Collector under Section 99. 
(D of the Bombay Village Panchavats Act 
that any order or resolution of a Pancha- 
yat, or the doins of anything which is 
about to be done or is being done bv or 


. on behalf of a Panchavat. is causing or is 


likely to cause injury or annovance to the 
public. or lead to a breach of peace. or is 
unlawful, This is entirely a different 
matter which has been dealt with in this 
case, I am not holding that the view of 
the’ Deputy Commissioner is erroneous. 
What I am saving is that he could not pass 
such an order without notice to the ag- 
grieved party. In mv view. the aforesaid 
observations are not applicable to the 
facts of the present case. The learned 
counsel for the State also relies on Shri 
Subhash Chandra v. Municipal Corpora- 
tion of Delhi, AIR 1965 SC 1275. wherein 
the matter was decided under the Puniab 
Municipal Act. The provisions of the 
Punjab Municipal Act are different from 
those of the Act. The observations made 
in that case are not applicable to present 
case. 


7. The Jearned counsel for the 
State has also urged that an alternative 
remedy is available to the [petitioner 
under sub-section (2) of Section 100 of the 
Act and this Court should not interfere in 
the present case. I am also unable to agree 
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with the Iearned counsel for the State. 
Alternative remedy per Se is not a ground 
for not interfering with the illegal order 
passed by the Deputy Commissioner. He 
should have given a hearing before pass- 
ing the order, I, therefore. reiect this con- 
tention of the learned counsel for the 
respondents, 


8. For the reasons recorded above, 
I accept this petition with costs and auash 
the order of the Deputy Commissioner 
(Annexure ‘A’). He shall. however. be 
entitled to decide the matter afresh after 
hearing the parties. The parties are direct- 
ed to appear before the Deputy Commis- 
ane on 8th March, 1973, Counsel’s fee 


100-00, 
Petition allowed. 
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C. G. SURI, J. 

Hakim Ram Saran Dass. 

v, Manik Chand, Respondent. 

Second Appeal No. 1286 of 1962. D/- 

21-2-1973, from decree of F. S Gill, Addl. 
Dist. J.. Gurgaon, D/- 21-5-1962. 


Index Note:— (A) Specific Relief 
Act (1877). Section 56 (k) — Landlord 
restrained from evicting tenant for non- 
payment of rent as it was agreed to be ap- 
propriated towards repair expenses in- 
curred by tenant. 


Brief Note:— (A) Cannot a tenant 
prevent eviction for non-payment of rent 
where landlord had agreed that rent due 
be credited towards repair expenses in- 
curred by tenant with Jandlord’s con- 
sent and permission ? 


A landlord had agreed that a rent of 
Rs. 3/- p. m. for his dilapidated premises 
let out should be not paid to him but ap- 
plied towards tenant’s expenditure . upto 
Rs. 1500/- for repairs of the premises. 
Despite this agreement. the landlord ap- 
plied for eviction of the tenant on ground 
that rent was not paid. Held: that agreed 
non-payment does not incur eviction 
and that tenant can prevent it bv specific 
relief injunction. AIR 1962 Puni 514. 
distinguished. (Para 4) 

H. L. Sarin with Sarvshri. M. L. 
Sarin and J. L. Malhotra. for Appellant. 

JUDGMENT:— The only auestion 
for decision in this regular second appeal 
filed by the defendant is whether the 
suit for a permanent iniunction filed bv 
the plaintiff-respondent was maintainable 
in its present form. 

2. The respondent has been the 
appellant's tenant in the propertv in dis- 
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pute since 1952. He had eś gedi EON 
rent note, Exhibit P. 7. dat 1-10-1952, ¢ 
and the rent was pavable at ‘the: rate of. j 
Rs. 3/- per month, An agreement. Exhi~« ! 
bit P..1. dated 4-8-1957 executed between ` 
the parties may show that the house was - 
in a very dilapidated condition and’ that“ 
the plaintiff-resnondent had spent..a~sum. 
of about Rs. 460/- on the repairs of a part 
of the property with the knowledge and 
consent of the appellant. The appellant 
had further authorised the respondent to 
spend a total amount of Rs. 1500/- on the 
repairs of the whole propertv, The res- 
pondent had been allowed to go on ad= 
justine the monthly rent against the 
amounts spent by him and the appellant 
had agreed on his part that he would not 
take steps to recover the rent until he 
had paid off the amounts spent by the 
tenant on the repairs and renovations of 
the premises. 


3. In disregard of this agreement, 
the appellant had filed an ejectment ap- 
plication against the respondent in the 
Court of a Rent Controller on the ground 
of non-pavment of rent. The respondent 
had to deposit the arrears claimed bv the 
appellant on the first hearing in order to 
avoid his eviction. This has necessitated 
the filing of the presènt suit for iniunc- 
tion seeking to restrain the appellant 
from taking steps to realise the monthly 
rents in this extortionate manner until 
the tenant has been reimbursed in , res- 
pect of the amounts svent by him on the 
repairs of the property. 


4, Shri Sarin, the learned counsel 
for the appellant. argues that clauses (a) 
and (g) of Section 21 and clause (k) of 
Section 56 of the Specific Relief Act bar 
the filing of such a suit. In view of the 
circumstances mentioned above. award of 
pecuniary compensations would not be 
an adequate relief to the plaintiff-res- 
pondent if he is evicted from the pre- 
mises in breach bv the appellant of the 
terms and conditions of the agreement. 
Exhibit P.1. The tenant has been in- 


‘duced to spend a substantial amount on 


the repairs of the landlord’s property. 
The condition of the lease with regard to! 
the monthly pavments of rent is being 
enforced by the landlord in utter disre-! 
gard of the terms and conditions of the 
agreement, Exhibit P.l, A proper per- 
formance of his part of the agreement. 
Exhibit P. 1, by the landlord need ` not 
impose on him anv obligations extendirg 
over a period of more than three vears 
because the appellant can put an end to 
his obligations at anv time bv depositing 
the amount spent by the tenant on re- 
pairs of the property. The appellant can- 
not be allowed to take advantage of his 
own defaults. If he re-imburses the ten- 
ant. he can recover rent at an enhanced 
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rate of Rs. 100/- per annum. In view of 
the substantial amount invested by the 
respondent on the repairs of the property. 
it cannot be said that he has no personal 
interest in the matter in terms of clause 
(k) of Section 56 of the Specific Relief 
Act. These provisions of the said Act 
have, therefore, no application to the pre- 
sent case. The ruling Ani] Kumar v. Bha- 
girath Lal. ILR (1961) 2 Puni 737 = (AIR 
1962 Puni 514) relied upon by Shri Sarin 
proceeds on altogether different facts. 
Both the Courts below had. therefore, 
rightly granted the plaintiff-respondent a 
decree for permanent injunction as prav- 
ed for by him, 


5. The appeal fails and is dis- 
missed. As no one has appeared for the 
respondent today. the parties are left to 
bear their own costs. 





Appeal dismissed. 
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GOPAL SINGH. 5. 


Parma Nand and another, Appellants 
v. Suresh Chand and others, Respondents. 


Second Appeal No. 11 of 1966. D7- 
19-1-1973, from decree af S. C. Mittal, 
Dist, J. Hissar, D/. 23-12-1964, 


Index Note:— (A) Civil P. C. (1908), 
Section 11 — Decree without jurisdiction 
cannot operate as res judicata. 


Brief Note:— (A) A obtained a decree 
against Union of India declaring that sale 
in favour of B, declared as evacuee, was 
not binding on A. Meanwhile C had be- 
come owner of the property bv sale 
under Section 20 the Displaced Persons 
(Compensation and Rehabilitation) Act 
1954. He fied suit against A for declara- 
tion and injunction. A pleaded that suit 
was barred by res iudicata. 


Held: that the Court which passed 
the earlier decree had no iurisdiction to 
try that suit in view of the provisions of 
Section 46 of the Administration of Eva- 
cuee Property Act of 1950 since the suit 
involved a atestion as to title of the 
evacuee. The earlier decree therefore 
could not be res judicata. (X-Ref:— 
Administration of Evacuee Property Act 
(1950). Section 46). (X-Ref:— Displaced 
Persons (Compensation and Rehabilita- 
tion) Act (1954), Section 20). 

(Paras 11 and 21) 


Index Note:— (B) Transfer of Pro- 
perty Act (1882), Section 52 — Lis Pen- 
dens — Does not anpiy to grantees or 
transferees of land from Government. 


GQ/1Q/D172/73/ABN 
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against Government not 


AER, 


(X-Ref:— Government Grants Act. 1895. 
Section 24 

Brief Note:— {B) Section 2 of the 
Government Grants Act, 1895, expressly 
excludes application of anv provision of 
the Transfer of Propertv Act. 1882 to anv 
grant or other transfer of land or interest 
therein made bv the Government. Plea 
that transferee pendente lite is bound 
under Section 52 by the decision in Hitis 
gation against Government is therefore 
not available against such grantees/trans~ 
ferees unless he is impleaded in pending 
suit, (Paras 19. 20) 

Index Note:— (C) Civil P. C. (1908), 
Section 11 — Transferee pendente-lite 
from Government — Is not party “litiga- 
ting under the same title’ — Decree 
res judicata 
against, 

Brief Note:— (C) Suit was pending 
against Union of India for a declaration 
that sale in favour of a person, declared 
as evacuee subseauent to sale, was not 
binding on the plaintiff and passed no 
title to the vendee. During pendency of 
the suit the suit property already declar- 
ed as evacuee property was sold to C bv 
a statutory sale under Section 20 of the 
Displaced Persons (Compensation and 
Rehabilitation) Act. 1954, C in spite of 
applications was not impleaded as party 
to the suit which was ultimately decreed 
against Government. In subseauent suit 
by C against former plaintiff he pleaded 
the decree in his favour to be res iudi- 
cata barring C’s suit. 

Held that since Union of India was 
divested of ownership of the propertv by 
statutory sale under Section 20 Govern- 
ment ceased’ to litigate under the title 
of ownership nor could it represent C in 
that suit. The former decree therefore 
could not operate as res judicata against 
C. (X-Ref:-- Displaced Persons {Com- 
pensation and Rehabilitation} Act, 1954 
Section 2. (Paras 48, 20, 21) 

Roop Chand.’ with Ram Rang. for 
Appellants. D. N. Awasthev. Sr. Adoveate 
with N. C. Jain and B. K. Gupta, for 
Respondents. 

JUDGMENT:— This is second appeal 
by Parma Nand and others plaintiffs 
against Suresh Chand and others defen- 


‘dants. The appeal has arisen out of a 


suit filed by Parma Nand for permanent 
injunction restraining Suresh Chand and 
Nem Chand defendants from interfering 
with the possession’ of agricultural land 
measuring 7 bighas and 17 biswas situate 
in the revenue estate of Hissan. In the 
alternative, the plaintiffs also sued for 
possession. of that land. The suit was dis- 
missed by the trial Court. On appeal, 
the lower appellate Court upheld the 
judgment and decree of the trial Court. 
ace leading to the appeal are as fol- 
ows:— 
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2. On October t7, 1940. Kanwar 
Sen, father of Suresh Chand and Nem 
Chand sold the land in dispute to Ali 
Mohammad for Rs. 6.500 by a registered 
sale deed. Consequent on partition of the 
country, Ali Mohammed migrated in 1947 
to Pakistan. That land standing in re- 
venue records in the name of Ali Moham- 
med was declared to be evacuee property 
and vested in the Custodian. On Mareh 
24, 1955, the land vested under Section 
T2 of the Displaced Persons (Compensa- 
tion and Rehabilitation) Act. 1954, here- 
inafter called ‘the Act’ in the Central 
Government, On February 26, 1957, 
Suresh Chand filed suit by impleading 
Union of India as defendant for declara- 
tion to the effeet that the sale of the land 
by his father in favour of Ali Mohammed 
was without consideration and legal 


necessity and the sale proceeds had been 


frittered away bv the vendor for immoral 
purposes. On February 25, 1958, the 
land was. under Seetion 20 of the Act, 
put to sale bv the Managing Officer at 
Publie auction. The highest bid of 
Rs. 49,100 of Parma Nand plaintiff was 
aceepted. He beeame the owner of the 
property and was delivered its possession. 
The Union of India resisted the suit on 
various pleas, 
strucls:— 


“€h) Whether the civil Court Was no 
furisdiction ? 
(2) Whethey the guit is barred by 
Emitation ? 
(3) Whether the plaintiff has no loeus 
standi ? 
(4) Whethey the suit does not He in 
the present form? 
(5) Whether the valuation for Court 
fee and turisdietion is not correct ? 
(6) Whether the property is 
cenary property as alleged ? 


(7) Whether the sale in dispute is for 
consideration. Tegal necessity and family 
benefit,” 


3. Fhe trial Court dismissed the 
suit. The matter was taken in appeal on 
February 24, 1959 by Suresh Chand be- 
fore the Distriet Judge. On Mav 11. 1959, 
Suresh Chand made an applieation saving 
hat Parma Nand had purchased the pro- 
perty at publie auction, that being an 
eauction-purechaser. he was claiming fo be 
the owner in possession and that he be 
impleaded as a party to the appeal. Notiee 
of that application ‘was issued to Parma 
Nand. Parma Nand appeared and was 
represented by a eounsel. No order was, 
however, passed for his being impleaded 
as a party. The appeal was disposed of 
without his Gaving been made a party 
to the appeal. On November 10, 1960, 
the appeal was allowed. As against the 
finding of the trial Court under issue No. 
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The following issues were 
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1 to the effect that civil Court had no 
jurisdiction, the Court of the Distriet 
Judge took the view that civil Court had 
jurisdiction and Section 46 of the Act 
was no bar to the maintainabilitv of the 
suit. Having given findings on other 
issues in favour of the plaintiff, the Dis- 
trict Judge. while allowing the appeal. 
decreed the suit of Suresh Chand. The 
Magmen given by that Court is Exhibit 


4, On January 9. 1961, Parma 
Nand made an applieafion that the de- 
eree passed in favour of Suresh Chand 
be amended to the extent of his being 
added as one of the respondents in the 
array of the parties basing his praver on 
the ground that he was auetion-purehaser 
and had interest as owner in possession 
of the property. He also prayed that in 
spite of appHeation having been made by 
Suresh Chand to the effect of his being 
made a party and nofice having been 
issued to him, he was not impleadeg as a 
respondent, 

5. In the order made on Mareh 7. 
£961 as Bs eertified copy Exhibit P. 3 
shows, dhe Distriet Judge held that in 
spite of applieation made by Suresh 
Chand, name of Parma Nand had not 
been added as a respondent in appeal al- 
though notice of that applieation had 
been given to him and the other parties. 
At the end of the order. he said that he 
could not at that stage allow the praver 
of Parma Nand being made a party and 
rejected his applieation. 

6. Qn July 20, 1962. Parma Nand 
along with two others filed the suit giving 
rise to the present appeal for issue ef 
permanent initinction restraining Suresh 
Chand from interfering with his posses- 
sion of the oroperty in dispute by virtue 
of his being owner having purehased it 
from the Union of India at publie aus- 
tion, 

7. In the written statement filed 
on behaM of Suresh Chand, it was, in- 
ter alia. pleaded that Union of Undia was 
a necessary party and that the iudgment 
of the District Judge. Exhibit P. t operat- 
as abaron the prineinle of res iudi- 
eata. 

8. The trial Court siruek the fol- 
Towing two preliminary issues:;— 

(1) Is the Union of Fndia meaessary 
party in this ease? 

(2) Does the iudgment delivered by 
the District Judge. Hissar in eivil apreal 
No. 28 of 1959 (Suresh Chander v. Union 
of India) operate as res iudicata against 
the plaintiffs, debarring them to file the 
instant suit.? 

9% The frial Court determined 
both these issues in favour of Suresh 
Chand and dismissed the suit. Parma 
Nand and his ¢o-plaintifiis preferred an 
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appeal from the judgment and decree of 
the trial Court. The District Judge con~ 
firmed issues of the trial Court and up- 
held the dismissal of the suit, 


10. Shri Boop Chand appearing on 
behalf of the appellants has confined his 
arguments to the decision given by the 
two Courts below on issue No. 2. It is 
contended by him that the decision given. 
by the two Courts below on that issue is 
untenable inasmuch as the Court which 
tried the previous suit had no jurisdiction 
to try it and after the sale of the pro- 
perty at public auction by the Union of 
India to Parma Nand, the Union of India 
could not be held to have continued to 
litigate under the title of ownership. 


11. The previous suit was filed by 
Suresh Chand on February 16. 1957 in 
respect of the property in dispute. It had 
been declared by the Custodian to be 
evacuee propertv and had vested in him. 
Under Section 7 of the Administration of 
Evacuee Property Act, 1950. it is only 
the Custodian. who could determine not 
only the question whether the property 
‘was or was not evacuee property but also 
the question whether that property þe- 
longed to the evacuee or belonged to 
Suresh Chand as claimed bv him in the 
suit filed on his behalf. Instead of having 
resort to Custodian under Section 7 of 
that Act. Suresh Chand chose to file the 
suit in civil Court. Section 28 of that Act 
provides that orders made by the Cus- 
fodian about the vesting of property in 
him bv virtue of the property left by an 
evacuee, who had migrated to Pakistan, 
being evacuee propertv would be final 
and could not be called in question in 
any Court by wav of appeal or revision 
or in an original suit. application or 
execution proceedings. Section 46 of that 
iAct bars jurisdiction of civil Courts to 
entertain any suit or to adiudicate upon 
any auestion whether any property or 
right to or interest in anv property is or 
is not evacuee property or to auestion 
the legalitv of anv action taken bv the 
Custodian or in respect of any matter, 
which the Custodian is empowered by or 
under this Act to determine. In the face 
of the provision of Section 46 of this Act. 
the jurisdiction of civil Courts is barred 
to entertain the suit. In the suit filed bv 
Suresh Chand. he not only impugned the 
validity of the order of the Custodian de~- 
claring it to be evacuee property and the 
validity of its vesting in the Custodian 
but also assailed the title of Ali Moham- 
med to the property on the ground that 
the sale bv registered sale deed in his 
favour was without consideration ` and 
legal necessity. Both these matters had 
to be determined by the Custodian. If 
Suresh Chand had any grievance. he 
should have knocked at the door of the 
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Custodian by virtue of Section 7 of the 
Administration of Evacuee Property Act. 
Jurisdiction of civil Courts was barred. 


12. Shri Roop Chand strongly re- 

lied upon the judgment given by the 
Supreme Court in Custodian, Evacuee 
Property, Puniab v. Jafran Begum. AIR 
1968 SC 169. While considering the aues- 
tion whether or not the question of title 
to the property declared to be evacuee 
property, apart from the plea of the pro- 
perty being evacuee or not. could be gone 
into by civil Courts in suits. their Lord- 
ships of the Supreme Court observed as 
follows:— 
Secvtease .. two questions will arise in 
every case where the Custodian has to 
declare whether a property is evacuee 
property. These two questions are: 

(i) whether a particular person has 
or has not become an evacuee and 

(ii) whether the property in dispute 
belongs to him. 

Both these questions have to be de- 
cided under Section 7 of the Act by the 
Custodian. Under Section 8 anv property 
declared to'be evacuee property under 
Section 7 vests in the Custodian.” 


13. While dealing with the scone 
and effect of Sections 28 and 46 of that 
Act with reference to the maintainability 
of suits in civil Courts in respect of the 
property. which has been declared to be 
evacuee property, their Lordships observ- 
ed as follows:-— 

“Section 28 gives finality to orders 
of the authorities mentioned therein and 
lays down that such orders shall not be 
called in question in any Court by wav 
of appeal or revision or in any original 
suit, application or execution proceed- 
ings. As we have alreadv said. the legis- 
lature was not satisfied by merely con 
ferring finality on such orders: it went 
further and expressly barred the juris- 
diction of civil and revenue Courts under 
Section 46 to entertain or adjudicate upon 
any question whether any property or 
any right to or interest in anv property . 
is or is not evacuee property. These 
words are verv wide and clear and bar 
the Courts from entertaining or adiudi- 
cating upon any such question.” 


14, By this judgment of the Sup- 
reme Court, Full Bench decision by this 
Court in Jafran Begum v. Custodian. 
Evacuee Property. Puniab. AIR 1963 
Puni 40 (FB) was set aside. In the Full 
Bench jiudgment, the view taken was 
that whereas the decision of the Custo- 
dian that particular person had or had 
not become evacuee and the property þe- 
longing to that person became evacuee 
property was final but the question per- 
taining to the title of the property could 
be determined by civil Courts. In the 
face of ‘the decision of the Supreme Court, 
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itis not open to contend ‘that suits to con- 
test the title of the property as against an 
evacuee can lie in civil courts, 


_ 15. Since trial Court had no ĵuris- 
diction to entertain the suit as filed bv 
Suresh Chand in respect of the property 
belonging to Ali Mohammed evacuee, who 
had been declared to be evacuee and 
whose property had vested in the Custo- 
dian as evacuee property, the tudement 
and decree of that Court, even though 
confirmed on appeal by the District Judge 
fis without jurisdiction. Bath the Courts 
usurped jurisdiction of the Custodian in 
setting aside the orders of the Custodian 
as the property being the property of Ali 
Mohammed evacuee had vested in the 
Custodian and he alone could decide about 
the title of ownership of that property. 


16. In order that the principle of 
res judicata as incorporated in Section 1f 
of the Code of Civil Procedure mav apply 
and the Court be barred from trving the 
subsequent suit. there must exist juris- 
diction in the Court trving the first suit. 
(Existence of jurisdiction to trv the pre- 
vious suit bv the first Court is a condition 
precedent to attract the applicability of 
the principle of res iudicata as embodied 
fn Section 11 of the Code of Civil Pro- 
cedure. Section 11 of the Code has to be 
read subiect to Section 9 of the Code. 
Section 11 pre-sunposes the existence of 
flurisdiction in Court. which tried the first 
suit. If there is want of jurisdiction in the 
trial of the previous suit, the provisions 
of Section 11 of the Code of Civil Pro- 
cedure could not operate as a bar against 
the maintainability of the subseauent 
suit. If the existence of jurisdiction in 
the first Court, which tried the previous 
suit is wanting, the plea of principle of 
res judicata raised on the footing of that 
decision will be without substance. 


17. Shri D. N. Awasthy appearing 
on behalf of the contesting respondents 
urged that the case of Custodian, Evacuee 
Property. Puniab v. Jafran Begum. AIR 
1968 SC 169 decided by the Supreme Court 
was distinguishable from the present case. 
I do not find anv distinguishing feature 
fn that case and the present one. In that 
ease, the title. on the basis of which 
Jafran Begum filed her suit. depended 
upon a will, by which she claimed that 
the propertv left by her husband Murad- 
bux had been bequeathed in her favour. 
She also in the alternative claimed title 
to one-eighth of the property on the 
round of her being widow under the 
Muslim Law. Thus. in that suit, there was 
involved auestion of title as is involved 
fn the suit filed by Suresh Chand. In his 
guit. Suresh Chand has also claimed title 
of ownership of propertv on the ground 
that the transaction of sale in favour of 
‘Ali Mohammed evacuee was not binding 
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on him and the Joint Hindu Family. of 
which he was a member. as that transac- 
tion was without consideration and legal 
necessity. Thus, in both the suits. the 
question involved was one of title. The 
view taken by the Full Bench of this Court 
that question of title could be gone into 
by civil courts has been negatived and it 
has been held that it is the monopolised 
jurisdiction of the Custodian to determine 
even questions of title and no suit can lie 
in respect thereof in a civil Court. if the 
property, in respect of which decree on ` 
the basis of the title is sought, is evacuee 
property. 


18. Shri Roop Chand urged that 
not only the previous decision given in 
the suit filed on behalf of Suresh Chand 
cannot operate as res judicata and Sec- 
tion 11 of the Code of Civil Procedure be- 
comes inapplicable on the ground of want 
of jurisdiction in Court to trv the suit 
filed on behalf of Suresh Chand 
but in terms also Section 11 has no 
application and conseauently the two 
Courts below have taken erroneous view 
in coming to the conclusion that the brin- 
ciple of res judicata barred the suit filed 
on behalf of Parma Nand and other av- 
pellants. The prohibitory provision against 
trial of subsequent suit as incorporated 
in Section 11 of the Code of Civil Pro- 
cedure is a bar. if. inter alia. the condi- 
tion of the previous and the subsequent 
suit between the parties litigating under 
the same title is satisfied. The previous 
suit was filed by Suresh Chand against 
the Union of India. It was instituted on 
February 16, 1957. The evacuee property 
‘was purchased at public auction on a 
Statutory sale under Section 20 of the Act 
read in conjunction with Rule 87 of the 
Displaced Persons (Compensation and Re- 
habilitation) Rules. 1955 on the highest bid 
of Rs. 49.100 given by Parma Nand hav- 
ing been accepted. He became owner of 
the property to the exclusion of the Union 
of India. In other words. the Union 
of India ceased to be the owner on that 
date and Parma Nand became the owner 
thereof, Nothing has been pointed out to 
me to show that Parma Nand or his sub- 
sequent associates knew that a suit in res< 
pect of the property purchased had been 
filed bv Suresh Chand against the Union 
of India and they could be charged with 
the knowledge of the pendency of that 
suit. After the suit had been dismissed 
and appeal had been filed by Suresh 
Chand he made an application on Mav 11, 
1959 praying for Parma Nand being im~ 
pleaded as a party to the appeal. As is 
clear from the order of the District Judge 
dated March 7, 1961, no order directing 
that Parma Nand be impleaded as respon- 
dent in that appeal was passed. Parma 
Nand was represented by a counsel. This 
shows his anxiety to represent in the ap- 
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peal and to contest the proceedings 
against the decree to be passed against his 
interest, After the appeal was allowed on 
November 10, 1960 and Parma Nand came 
to know about the fate of that appeal, he 
on January 9. 1961 made an application 
praying for amendment of the decree by 
his being added as a respondent. This 
“again shows anxiety on his part to be a 
partv and to contest the decision of the 
District Judge by wav of appeal in the 
High Court. His application was reiected 
by the District Judge by holding that 
that was not the stage to implead him 
as a party. In spite of the attempt made 
by Suresh Chand to implead him as a 
party and so also the attempt made by 
Parma Nand to be a party to the appeal. 
he was not made a party. One fails to 
understand. when in spite of the attempt 
made by Parma Nand for his being made 
party, he is not impleaded to the proceed- 
ings in appeal, how he could be treated 
as if he was a party especially when 
Union of India havine parted with the 
propertv bv way of sale at public auc- 
tion had ceased to be the owner of the 
property and to represent his interest in 
the litigation, in which the Union of 
India was the defendant. 


19, Shri Awasthy strongly relied 
upon Section 52 of the Transfer of Pro- 
perty Act, 1882 to contend that the sale 
of the property in dispute effected in 
favour of Parma Nand was ineffective 
being counter to the principle of lis 
pendens embodied in that section. The 
sale of the property being by the Govern- 
ment is protected by Section 2 of the 
Government Grants Act. 1895 and is an 
exception to the prohibition incorporated 
in Section 52. Section 2 of the Govern- 
ment Grants Act runs as follows:— 


“Nothing in the Transfer of Property 
Act, 1882. contained shall apply or be 
deemed ever to have applied to anv grant 
or other transfer of land or of anv inte- 
rest therein heretofore made or hereafter 
to be made by or on behalf of the Gov- 
ernment to, or in favour of, any person 
whomsoever: but every such grant and 
transfer shall be construed and take 
effect as if the said Act had not been 
passed.” 


20. It is evident from the langu~ 
age of the above provision that sales by 
Government are exempt from the provi- 
sions of the Transfer of Property 


Act. Thus, the point that Section 52 of the’ 


Transfer of Property Act was a bar to the 
sale in favour of Parma Nand and as such 
asale being prohibited by that Section did 
not confer any title upon Parma Nand. has 
no farce. The sale being good and effec- 
tive, Parma Nand had become the owner 
and the Union of India stood divested of 
the ownership, It appears quite strange 
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that the Union of India. while being a 
defendant in the case. havine parted with 
the ownership of the property, which was 
the subject-matter of the suit being liti- 
gated by Suresh Chand, should have kept 
mum and not brought to the notice of the 
Court. with which the suit filed by Suresh 
Chand was pending. the fact of their hav- 
ing parted with their ownership in the 
property in favour of Parma Nand and 
having ceased to be its owners by allow- 
ing Parma Nand and his associates to 
step into their shoes. Had that fact been 
divulged on behalf of the Union of India 
to the Court. the Court would have issu- 
ed notice to Parma Nand. It was, under 
the circumstances, obligatory upon the re- 
presentative of the Union of India before 
the Court to inform the Court that such 
a notice, because of the divesting of their 
ownership in the propertv in dispute and 
its revesting bv sale in Parma Nand, 
should issue to the latter. The Union. of 
India ceased to litigate under the title of 
ownership from the date. the property 
was purchased by Parma Nand and con- 
sequently no one was litigating before the 
trial Court. in which the suit had been 
filed by Suresh Chand from the date the 
property was purchased by Parma Nand 
right upto the date the appeal filed 
against the iudgment and decree of the 
trial Court had been allowed bv the Dist- 
rict Judge. 


21, In the result. I hold that the 
judgment delivered by the District Judge 
in Civil Appeal No. 28 of 1959. Suresh 
Chand v. Union of India on November 10 
1960 cannot operate as res iudicata 
against the plaintiffs so as to debar them 
from filing the suit giving rise to the pre- 
sent appeal. 

22. For the foregoing reasons, I 
allow the appeal, send the case back to 
the trial Court for further trial keeping 
intact the findins given by the two Courts 
below on issue No. 1. The trial Court 
will proceed with the suit according te 
Jaw. The costs of the appeal shall abide 
the event of the suit. 

Case remanded. 
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Kalu. Appellant v. Nand Singh 
(Deceased) and others, Respondents. 

Second Appeal No. 650 of 1965, D/- 
23-2-1973. 

Index Note:— (A} Hindu Succession 
Act (1956). Section 3 (1) (2) and 8 — Will 
by Jat in Punjab residing in rural area in 


respect of ancestral property — Death 
KQ/KQ/E550/73/VSS 


~ : 


1974 Kalu v. Nand Singh (C. G. 
after 1956 —Succession — Applicability 
of Act, 


Brief Note:— (A) In view of Sec. 3 
(1) (£) of the Act a testator (a Jat by birth 
residing in rural area) is to be deemed to 
have died intestate in respect of ancestral 
property which he could not dispose of 
by will under the customary law of 
Punjab. Succession to that property would 
therefore be governed by Sections 8, 9 and 
and 10 of the Act. AIR 1961 Puni 489 and 
ATR 1965 Puni 407 (FB). Rel on, 
(Para 8) 


Puran Chand, for Appellant: H. L. 
Sarin, with M. L. Sarin. for Respondents. 


JUDGMENT:— The following Pedi- 
gree table will be of help in stating the 
facts of this regular second appeal filed 
by Kalu defendant:— 








GULAB 
| 
| l 
Nand Singh Karma Munshi 
plainti (Died issueless 
in 
| { 
Battan Singh Rattan Singh Vingar Singh 
Defendent No.4  . Defendent No. 2 
| No, 8 
Kalu minor 


Defendant No. 1 


2. The dispute relates to a one- 
third share in the joint khata of the par- 
ties which had belonged to Karma son of 
Gulab. Karma died without leaving anv 
widow or issue in 1961 and a dispute has 
arisen about succession to his one-third 
share in the joint khata between his bro- 
ther Nand Singh plaintiff on one side and 
the sons and a grandson of a pre-deceas- 
ed brother of the deceased, namely Munshi 
son of Gulab. As Munshi’s sons and 
grandson were described to have vone 
into unlawful possession of the land,-Nand 
Singh plaintiff claiming to be the nearest 
heir under Hindu Succession Act. 1956, 
had filed this suit for the possession of 
Karma’s one-third share in the joint 
holding. It had been alleged in paragraph 
6 of the plaint that before the coming into 
force of the said Act, the parties who are 
Jats were governed by Puniab Customary 
Law in matters of succession to and 
alienations of property and that Karma 
had no right to make a will of the land 
in dispute which was ancestral in his 
hands aua the plaintiff. In support of the 
plea of custom. it had been further aver- 
red in this paragraph that the members 


of the family were dependent on agricul- | 


ture and cultivated lands with their own 
hands. The deceased was described to have 
made an unauthorised will dated 26-2-1957 
fn favour of his deceased brother’s grand- 
son Kalu who was a minor at the time of 
the filing of this suit in 1961. 
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3. In the written statement filed 
on behalf of the defendant-appellant. it 
had been denied that the parties were 
ever governed by customarv law in such 
matters. Kalu appellant set up the regis- 
tered will. Exhibit D. 1, dated 26-2-1957 
and denied that the land in dispute was 
ancestral in nature, 


_ 4 The trial Court framed follow- 
ing two issues in the first instance:— 


(1) Whether the land in dispute is 
ancestral aua the Plaintiff and Karma 
deceased. 

_. (2) Wehther Karma executed a valid 
will in favour of defendant No. 1! 

„5. After the parties had examined 
their entire evidence. it was brought to 
the notice of the Court during arguments 
that there was no issue regarding the 
parties being governed by custom. A 
third issue with regard to the application 
of customary law to the case was there- 
fore. added but the parties contented 
themselves with the evidence that had 
already been examined in the casa The 
counsel for the parties further conceded 
before the trial Court that the effect of 
the due execution of the will would 
be that all non-ancestral property of the . 
deceased was to go to Kalu defendant- 
appellant as the legatee under the will 
and that the ancestral land was not to he 
affected by the will and was to vo to the 
legal heirs of the deceased as if he had 
died intestate. 

6. The trial Court found that the 
registered will, Exhibit D. 1, d been 
duly proved. 6/7th share out of the one- 
third share of Karma in the joint holding 
was found to be ancestral aua the plain- 
tiff-respondent in the hands of the de- 
ceased. The suit was therefore, decreed 
in respect of this ancestral part of the 
land in, dispute while it was dismissed in 
respect of only a 1/7th part of Karma’s 
one-third share in the joint holding. The 
judgment and decree of the trial Court 
was affirmed by the lower appellate Court 
and the first appeal filed by Kalu was 
dismissed with costs. Kalu has. therefore, 
come up in second appeal. 

7. The concurrent findings of fact 
of the two Courts below that the regis- 
tered will, Exhibib D.. 1. had been duly 
executed by the deceased while he was 
of sound disposing mind and that the land 
in dispute was ancestral and non-ancestral 
in the ratio of 6:1 are findings of fact and 
cannot easily be disturbed in the second 
appeal. Shri Puran Chand. the learned 
counsel for the appellant. had nothing 
aa to urge against these findings of 
act, 


In view of the definition of “in- 
as given in clause fg) of 
(1) of 3 of 

Succession Karma 


8. 
testate” 
sub-section 
the Hindu 


Section 
Act. 
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is to be deemed to have died intestate in 
respect of the ancestral property which 
he could not dispose of by will under the 
general customary law of Puniab. Shri 
Puran Chand argued that there was no 
proof that the parties were governed bv 
‘custom in such matters before the coming 
into force of the Hindu Succession Act. 
The parties are admittedly Jats by birth 
and are residing in a rural area. One has 
only to look up the jamabandi and the 
registered will, Exhibit D. 1. if any proof 
is needed pn these points. It is also the 
common case of the parties that they own 
a wood deal of agricultural land. The 
Jamabandis further show that all this land 
is khud’ kasht or magbooza malkan or 
self-cultivated. We have all the essential 
incidents of an agricultural communitv 
before us. As regards the proposition of 
law that the Hindu Succession Act does 
not enlarge the powers of a male proprie- 
tor to make any transfers inter vivos or 
by testament, we have only to refer to a 
Division Bench ruling of this Court in 
Kaur Singh v. Jaggar Singh, AIR 1961 
Puni 489, which was later affirmed bv a 
Full Bench in Joginder Singh v. Kehar 
Singh. ILR (1965) 2 Puni 438 = (AIR 
1965 Puni 407 (FB)). As Karma had died 
in ‘1961, succession to his property would 
be governed by the provisions of that Act 
Sections 8. 9 and 10 would be fully appli- 
cable as Karma is to be taken to have died 
“intestate” in respect of the ancestral pro- 
perty in view of the definition of that 
word in clause (g) of Section 3 (1) of the 
Act. As regards the non-ancestral or self- 
acquired property of Karma, the will. 
Exhibit D. 1, shall have full effect. The 
concession made by the counsel for the 
parties in the trial Court. therefore, repre- 
sented the correct position of the law and 
the case has been rightly decided bv both 
the Courts below. 


9. Shri Puran Chand then relied 
upon the decision of a Single Bench of this 
Court in Daljit Singh v. Tulla Ram, 1965 
Cur LJ 867 (Puni). The appellant could 
have claimed the benefit of this ruling if 
he were to prove that he had been ren- 
dering services to the deceased. There was 
no such plea taken by the appellant in his 
written statement. No evidence could be 
or has been examined to show that the 
appellant was rendering any services to 
the deceased. There is no doubt a recital 
to that effect in the will, Exhibit D. 1. but 
this cannot be treated as admissible evi- 
dence on a fact which had never been 
pleaded by the party concerned. The ap- 
pellant was a minor at the time of the 
making of this will in 1957. He was shown 
to be a minor even at the time of the filing 
of this secand appeal in 1965. A minor of 
about ten vears of age could not possibly 
have started rendering anv services worth 
the name during his infancy. In anv case. 
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this plea on a auestion of fact had to be 
specifically taken and proved. 

10. I see no grounds for interfer= 
ence and dismiss the appeal. Shri Sarin, 
the learned counsel for the respondents, 
does not press for an order as to costs. 


Appeal dismissed, 
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Bahadur Chand and others. Petitioners 
v. Ashok Sharma and others. Respondents. 


Civil Revn. No. 1130 of 1972, D/- 
16-1-1973, to revise order of R. S. Bhatia 
Sub. J. ist class Rohtak. D/- 14-6-1972. 


Index Note:— (A) Civil P. C. (1908), 
Order 7, Rule 11 — Abandonment of claim 
— Portions of plaint relating to abandon- 
ed claim allowed to be deleted — No 
question of rejecting that part of plaint 
could arise. (X-Ref:— O. 23, Rule 1 (1)). 


Brief Note:— (A) No permission of 
the Court is reauired for a plaintiff to 
abandon a part of his claim under Order 
23, Rule I (1), C. P. C., AIR 1948 B P. 30 
Rel. on. (Paras 5. 6) 


Ram Rang, for Petitioners; H. L. 
Sarin, Sr. Advocate (M. L. Sarin and J. 
L. Malhotra with him). for Respondents. 


ORDER:— This revision petition 
is directed against an order, dated 14th 
June, 1972, of the Subordinate Judge First 
Class. Rohtak, whereby he allowed the 
plaintiff to abandon his claim with regard 
to the non-agricultural property in suit, 
and also permitted the plaintiff to amend 
the plaint not onlv for deleting those por- 
tions that related to the abandoned claim. 
but also to state with clarity that the 
vendor was a profligate. etc., and the sale 
was effected without necessity. There is 
an observation in the impugned order to 
the effect that the plaint is rejected with 


` regard to that part of the property in res- 


pect of which the claim had been abandon~ 
ed by the plaintiff. 


2. Same material facts mav be 
noted. 


3.. The plaintiff is the son of Pt. 
Nand Lal. He claimed the usual declara- 
tion that the sale effected by his father 
and uncles in favour of the other defen- 
dants was void aua his rights as it was 
made without consideration and without 
any legal necessity. The sale in question 
embraced in its scope three kinds of pro- 
perties. namely. (a) agricultural land. (b) 
a house bearing survey Nos. 132 and 133, 
and (c) a vlot of land (building site). He 
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paid Court fee on the value of agricultu~ 
ral land in dispute after calculating that 
value at 30 times the land revenue. He. 
however, did not pay ad valorem Court 
fee with regard to properties (b) and (e). 
With the aid of a Local Commissioner, the 
trial Court found that the value of pro- 
perties (b) and (c) was Rs. 3990/4 He, 
therefore, directed the plaintiff to pay ad 
valorem Court fee on the value of pro- 
perties (b) and (c) and to file an amended 
plaint by 25th March, 1972. On 23rd 
March, 1972. the plaintiff, instead of 
makine up the deficiency in Court fee, 
made an application under Order 6. Rule 
17, Civil Procedure Code, stating that he 
was abandoning his claim with regard 
to properties (b) and (c). excepting the 
plot No, 133, the value of which was found 
by the Court to be Rs. 559/-. Thereafter, 
his counsel] made a statement at the bar 
that the plaintiff was giving up his claim 
with regard ta properties (b) and (c) al- 
together and was confining his suit to the 
agricultural land only. for which Court 
fee had already been paid. In the same 
application, the plaintiff also praved that 
he be allowed to incorporate in the plaint 
itself, some additional facts, which he had 
pleaded in the replication. 


4. The contention of Mr. Ram 
Rang, the learned counsel for the peti- 
tioner. is that since the plaintiff had 
failed to-make up the deficiency in Court 
fee within the time allowed by the trial 
Court, the latter was bound to reject the 
plaint in toto under Order 7. Rule 11 (c) 
Civil Procedure Code. The Court. proceeds 


the argument, in no circumstances was 
competent to reject the plaint, in part 
only. In support of his contention. the 


learned counsel has referred to Maasud 
Ahmed v. Mathra Datt & Co.. AIR 1936 
Lah 1021. and Bansi Lal v. Som Parkash 
AIR 1952 Puni 38. It is also urged that 
the plaintiff was not entitled to abandon 
his claim with regard to properties (b) 
and (c) after the expirv of the time allow- 
ed for paying the Court fee, because Order 
23, Rule 1 (1), Civil Procedure Code. comes 
into plav only after a suit has been pro- 
perly instituted. It is maintained that 
there could be no proper suit before the 
Court till the deficiency in Court fee had 
been paid and. conseauently. no order 
under Rule 1 of Order 23. Civil Procedure 
Code, allowing the plaintiff to abandon 
the claim could be made. in support of 
this contention. reliance has been placed 
upon Mt. Asghari Begum v, Fasihuddin, 
AIR 1934 All 989. 


5. I have carefully considered 
these contentions. A reading of the im- 
pugned order. as a whole. shows that there- 
by the trial Judge accented the abandon- 
ment by the plaintiff of his claim in res- 
pect of properties (b) and (ch and also 
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allowed the plaintiff to amend the plaint 
and state further facts concerning the pro- 
fligacy of the vendors, and also to delete 
those portions thereof which related to 
the abandoned claim. In such a situation, 
no question of rejecting that part of the 
plaint, which related to the abandoned 
claim and which had been allowed to be 
deleted, could arise. The observation in 
the impugned order, therefore. that the 
trial Judge was rejecting the plaint under 
Order 7. Rule 11 (c). Civil Procedure Code, 
in so far as it related to the properties 
regarding which the -claim had been 
abandoned, was merely futile and a sur- 
plusage, In fact, when the trial Judge ac- 
cepted the abandonment of claim with re- 
gard to those properties and allowed the 
plaintiff to delete those portions of the 
plaint that related to the abandoned 
claim, nothing was left to be reiected 
under Order 7, Rule 11, Civil Procedure 
ode, 


_ 6 It is to be noted that no permis- 
sion of the Court is required for a plain- 
tiff to abandon a part of his claim under 
sub-rule (1) of Rule 1 of Order 23 of the 
Code of Civil Procedure. Under that sub- 
tule, the Court had. therefore. no option 
in the matter of exercise of that right bv 
the plaintiff. So far as this Court is con- 
cerned, it has consistently taken the view 
that the plaintiff can alwavs abandon a 
part of his claim at his sweetwill to bring 
the suit within the Court fee already 
paid, It was so held by the Division Bench 
consisting of Teia Singh and Khosla. JJ., 
in Gaida Mal v. Madan Lal, AIR 1948 
E. P. 30. The rule in Maasud Ahmed’s 
case AIR 1936 Lah 1021 and Bansi Lals 
case AIR 1952 Puni 38 (supra) is not ap- 
plicable. because upon a proper construc- 
tion of the impugned order as a whole. 
it is clear that the plaint has not, in reali- 
ty. been reiected wholly orin part. Only 
the plaintiff has been allowed to delete 
by amendment those portions of the plaint 
which related to the abandoned claim. 


7. Mr. Ram Rang further contend- 
ed that the trial Court had wrongly allow- 
ed the plaintiff to amend the plaint for 
adding the plea that the plaintiff's father, 
the vendor, was a profligate. etc. because 
in order to succeed in such a suit the 
plaintiff has to plead and prove further 
that the debts. for which the alienation 
was made were connected with the im- 
moral pursuits of the borrower. 


8. It is not necessary for me to 
express any opinion with regard to this 
contention. Suffice it to sav here that the 
amendment of the plaint did not change 
the character of the suit. The facts in- 
troduced had already been nleaded in the 
replication filed by the plaintiff. and by 
amendment he only elaborated the 
grounds of challenge stated in the origi- 
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nal plaint. No valuable right had accrued 
to the defendants by lapse of time. No 
prejudice was, therefore, caused to the de- 
fendants bv the order of the Court allow- 
ing the amendment. 


9, For the foregoing reasons. the 
revision petition fails and is dismissed. 
Costs to abide the result of the suit. Let 
the records be returned forthwith to the 
trial Court for further proceedings. 


Petition dismissed. 
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Subash Chander and others. Appel- 


Tants v. State of Haryana and others. Res- 
pondents. 


F. A, P. O. Nos. 67. 68, 69, 76. 87 to 
91, 101 to 104 and 105 of 1971. DAH- 
12-1-1973, 

Index Note:— (A) Motor Vehicles 
Act (1939), Section 110-A — Compensa- 
tion — Drivers of both vehicles at fault 
— Relative weights or sizes of two vehi- 
cles cannot furnish criterion for appor- 
tioning the liability over the two drivers. 

(Para 8) 


Index Note:— (B) Motor Vehicles 
Act (1939). Sections 95 (1) (b) and 96 (1) 
— Insurer’s liability in respect of third 
party risks — Extent of. 


Brief Note:— (B) It is essential be- 
fore holding the insurers liable in the case 
of death of a gratuitous passenger travel- 

in a private car that firstly there 
should be a judgment against the insured 
and secondly that the judgment must be 
in respect of a liability which is required 
to be covered by a policv under the pro- 
visions of Section 95 (1) (b) and thirdly 
that the liability was in fact covered by 
the terms of the policy. (Para 9) 


Index Note:— (C) Motor Vehicles Act 
(1939), Section 110-A — Compensation — 
Provision for higher education of children 
of deceased — To be calculated unto the 
age of 25 vears. 


Brief Note:— (C) The deceased was 
getting about Rs. 675/- per month at the 
time of his death. Over a period of twenty 
years he had saved about Rs. 20000/-. 
could have saved another sum nob ex- 
ceeding Rs 5000/- bv the time he was 
due to retire. It was doubtful whether he 
could have spared anvthing to support his 
sons after his retirement. Thus calculat- 
ing on the basis that he was spending 
about Rs. 80 p. m. over each of his four 
sons it was held that the total amount that 
could be awarded to his sons having re- 
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He, 


ALE 


gard to their ages for the death of their 
father would not work out to more than 
Rs. 30000/-. (Para 16) 

Index Note:— (D) Motor Vehicles Act 
(1939), Section 110-A — Compensation — 
Death ef mother — Claimant children not 
financially dependant on the deceased — 
Rs. 5000/- awarded as damages for loss Of 
Care and affection. (Para 17) 


Index Note:— (E) Motor Vehicles 
Act (1939). Section 110-A — Compensation 
— Death of elder brother — Token 
amount of ‘Rs. 5000/- awarded to assuage 
feelings of loss of a close relation. 

(Para 18) 


Index Note:— (F) Motor Vehicles Act 
(1939), Section 110-A — Compensation — 
Death of a son — Evidence as to extent 
of dependancy of mother on the deceased 
n°t produced — Rs. 5000/~ held was 
ample compensation, (Para 20) 


Lalit Mohan Suri. for Appellants; J. 
N. Kaushal, Advocate-General (Haryana) 
with Ashok Bhan, for the State: Munish- 
war Puri, for L, I. C. 


JUDGMENT:— Fourteen appeals 
F. A. Q. Nos, 67, 68. 69. 76, 87. 89. 99. 91. 
101, 102. 103, 104 and 105 of 1971 have been 
filed against an award dated 4-1-1971 of 
the Motor Accident Claims ‘Tribunal, 
Rohtak. By the said award. the learned 
Tribunal had disposed of five claim ap- 
plications arising out of the same motor 
accident under Section 110-A of the 
Motor Vehicles Act, 1939. The reasons 
which had led the Tribunal to consolidate 
proceedings in these five cases and to dis- 
pose them of by one judgment would en- 
able me to hear and dispose of all these 
fourteen appeals together. 


2. The undisputed facts are that 
on the morning of 17-6-1968. Harvana 
Government Roadways Bus No. HRA-1246 
and Jeep No. PNC-1557 happened to be 
travelling in opposite directions on Kaithal 
Narwana road. At about 9 A. M, the bus 


‘started from the Bus stand at village 


Kalayat and had gone hardly a furlong 
or two when the two vehicles collided on 
Or near a road culvert. The ieen could 
make hardly a dent in the bus which had 
a full complement of passengers, all of 
whom are said to have escaped anv iniurv. 
The jeep and its eight occupants, however, 
came in for a good deal of damage. The 
jeep had been battered out of shape and 
all its occupants sustained extensive in- 
juries. Two of them succumbed to their 
injuries at the spot while three others 
died while they were being removed to 
the hospital at village Kalavat situated 
about two furlongs from the scene of the 
accident. One of the persons who died 
was Amar Singh, the jeep driver. but 
there is no claim for compensation in res- 
pect of his death. The ieen-owner’s father 
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Gore Lal R W. and his partner in busi- 
ness Dugar Mal A. W. have also not 
Claimed anv compensation even though 
they had sustained extensive injuries in 
the accident, 


3. The owner of the jeep. Shri 
Rai Kumar. who had been impleaded as 
respondent No. 4 in the Court below, ‘was 
luckily not in the vehicle at the time and 
the evidence is that he had lent it gratis 
out of friendship to shri Chiranii Lal 
Bansal (deceased) who was a Sunerin- 
tendent in the Puniab and Harvana High 
Court. It is left to one’s imagination as to 
how far the office that Shri Bansal held 
has affected the decision of the learned 
Tribunal, Shri Chiranji Lal Bansal, his 
wife smt. Bhagwanti and two out of his 
four sons namely Suresh Chander aged 
13 vears and Subhash Chander aged 17 
years, were amongst the eight occupants 
who were out for a iov ride in the ieep 
that morning. Shri Prem Chand. another 
business partner of the jieep-owner’s father 
Shri Gore Lal was also amongst 
these eight occupants of the jeep. The 
accident had proved fatal for Shri Chiranii 
Lal Bansal his wife Smt. Bhagwanti and 
his son Suresh Chander. aged 13 vears, 
The driver of the jeep had also died at 
the spot as stated earlier. Prem Chand 
had also died before he could be attended 
to in the nearby hospital, Subhash Chan- 
der son of Shri Chiranji Lal Bansal had 
sustained injuries and he figures as a 
claimant in four out of the five claim 
applications arising out of this motor ac- 
cident. Three claims were filed by Sub- 
hash Chander, aged 17 years. alone with 
his brothers Mangat Ram. aged 23 vears. 
and Romesh, aged 19 years. separately in 
respect of the deaths of their father, 
mother and brother Suresh Chander. aged 
13 vears. The fourth claim application was 
by Subhash Chander alone in respect of 
his own iniuries. A sum of rupees two 
lakhs was claimed in each application for 
compensation in respect of the deaths of 
Chiranji Lal Bansal and Bhagwanti while 
a sum of Rs. 50.000/- was claimed in res- 
pect of the death of Master Suresh, a 
school student. Subhash had claimed a 
sum of Rs. 20,000/- in respect of the sim- 
ple injuries sustained bv him except for 
a fracture of the nasal bone which had 
kept him in the hosnital for less than a 
week. The fifth claim was by Smt. Parsani 
Devi, mother of Prem Chand deceased 
and she had also claimed compensation 
in the sum of rupees two lakhs for the 
death of her bachelor son. aged about 25 
years, Smt. Parsani’s husband. the father 
of the deceased, is alive and has not join- 
ed her in filing a claim presumably be- 
cause he was possessed of his own means 
and was not dependent on his son. The 
learned Tribunal has granted a sum of 
Rs.73,873/- as compensation to the three 
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survivine sons in respect of the déath of 
the male head of the Bansal ffamily. A 


sum of Rs. 14.280/- has been/allbwed asi 


compensation in respect of th 


e death of: 
Mrs. Bansal, The three bi es 


member of the family who may nof 
Started earning anything in the near 


future. Subhash Chander has been 
granted a sum of Rs. 8,300/- as 
compensation for expenses on treat- 


ment and medicines and mental pain 
and agony in respect of his personal 
injuries. The fact that there was a dis- 
location in his studies has also been taken 
into account and the damages assessed on 
this account run into five figures. Allow- 
ance has, however, been siven for the 
fact that Subhash Chander had been 
granted some maintenance in the three 
other cases filed by him jointly with his 
elder brothers Mangt Ram and Ramesh 
Chander. Smt Parsani Devi. the mother 
of Prem Chand deceased (a bachelor of 
about 25 vears of age). was granted a sum 
of Rs- 19,.200/- as compensation for the 
death of her son. The blame for the ac- 
cident was apportioned over the drivers 
of the bus and the jeep in the ratio of 60: 
40 on the basis of the relative weights or 
sizes of the two vehicles and the Harvana 
Government Roadways was ordered to 
pay sixty per cent. of the compensation 
amounts mentioned above in each case 
which the life Insurance Corporation of 
India, with which the ieep was insured 
was ordered to nay the balance forty ver 
cent. of these compensation amounts. The 
findine was that the drivers of both these 
vehicles involved in the accident had been 
guilty of rash and negligent driving. 


_ 4 The Tribunal’s award has given 
rise to fourteen appeals. Smt. Parsani 
Devi, the mother of Prem Chand deceased, 


feels satisfied with the amount awarded - 


as compensation for her son’s death and 
has not filed anv appeal. The claimants in 
the other four cases have filed appeals 
Nos. 67, 68. 69 and 76 for the enhance- 
ment of the compensation amounts. Ap- 
peals Nos. 87 to 91 have been filed by 
the Life insurance Corporation of India. 
The plea is that in view of the provisions 
of Sections 95 and 96 ofthe Motor Vehi~ 
cles Act and the express terms of the 
Insurance policy. the Corporation had not 
covered the risk of personal iniurv or 
death of the passengers of the jeep. The 
occupants of the jeep were not being car- 
ried for hire or reward and the vehicle 
had been insured as a private car. It was 
out on the road that morning for social 
or domestic pleasure and the insurance 
policy expressly excluded the Corpora- 
tion’s liability in respect of the passengers 
of the vehicle insured. The Tribunal was 
described to have misread the terms and 


brothers, of. 
Suresh deceased have been awardéd’:a sums 
of Rs. 10,000/- for the death of” minor 
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conditions of the insurance policy. Exhi- 
bit R. Wi 11/1, and to have made out a 
case which had not even been pleaded bv 
the claimants. The Tribunal’s finding that 
the jeep driver was rash or negligent was 
described as perverse and arbitrarv. A 
rule of thumb was said to have been ad- 
opted in striking up the 60:40 ratio for 
the sharing of the liability. The Corpora< 
tion’s liability as the insurers was onlv to 
indemnify the insured. As the ieep-owner 
who was the principal party had not been 
saddled with any liability there was no 
question of the Corporation having anv 
liability as the indemnifiers. The com- 
pensation amounts were then said to have 
been assessed at arbitrarily high figures 
without adopting the recognised princi- 
ples of law involved. In some of these 
eases, the claimants’ dependency on the 
deceased was described not to have been 
taken into account. 


5. The remaining five appeals 
Nos. 101 to 105 of 1971 have been filed 
by the State of Haryana. The. finding that 
the Harvana Roadwavs Bus Driver was in 
any way guilty of rash or negligent driv- 
ing has been hotly contested. The acci- 
dent is described to have been due to en~ 
tirely the careless and negligent driving 
of the jeen-driver who met with his death 
fin the accident. The bus driver was des- 
cribed to have stopped his vehicle as he 
noticed that the jeep was advancing to- 
wards him in a very unsteady and erratic 
mannen The assessment of the compensa- 
tion amounts is described to be much too 
excessive in all these cases. 


6. The version given by the claim- 
ants as to how the accident had taken 
place is given in paragraph 24 of their 
claim applications and runs as follows:— 


“Shri Chiranii Lal along with his 
wife and suresh Chander were travelling, 
in Jeep No, PNC-1557 from Kaithal to 
Narwana. When. the Jeep reached a Bridge 
near village Kalayat accident took place. 
Both the vehicles collided head on. The 
accident took place due to the rash, 
negligent, careless and fast driving of both 
the vehicles, who bid not give way to each 
other on a smal] road.” 


-h The counter version as given in 
the written statements filed bv the driver 
and the General Manager of the Harvana 
Roadways is as follows:— 


“Para. No. 24 is denied vehemently. 
ft was the jeep which was being driven re- 
cklessly and negligently by the jeep driver 
without appreciating the road situation. 
As a result of which the ill-fated Jeep 
collided against the stationary bus. As a 
matter of fact the accident was caused bv 
the jeep driver who drove the vehicle at 
a terrific speed over which he could have 
no control. The respondent No. 3 on notic~ 
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ing the wavering operation of the ieep 
coming from the opposite direction appre- 
hended trouhle and halted his vehicle to 
avoid any ugly situation, though the jeep 
driver thrust the same against the bus. 

It is also denied that there was a head on, 
rolon, for the bus in auestion was at 


8. I may first deal with the evi- 
dence on record with regard to issue No.1 
which deals with the question as to whose 
rash or negligent driving had caused the 
accident, The surviving occupants of the 
jeep would naturally try to lav the entire 
blame on the bus driver and most of them 
have been examined as claimants’ wit- 
nesses except for the ieep owner’s father 
Shri Gore Lal who had been summoned 
by the respondents to produce the in~ 
surance policy. He and his business part- 
ner Dogar Mal had sustained extensive 
injuries and it may appear significant 
that both these persons had chosen not to 
file any claim. The jeep driver had also 
died in the accident and there is no claim 
by his heirs. Claims by these persons 
would have invited a closer scrutinv into 
the driving skill ar experience of the ieep 
driver and there is no satisfactory evi- 
dence on record that Shri Amar Singh had 
passed any driving test or had anv driver’s 
licenca There is also no satisfactory evi~ 
dence at all that he was in the regular 
employment of the jeep owner. If the 
vehicle had been borrowed for a holiday 
jaunt, the services of a person not in the 
regular employment of the ieep ` owner 
could have been temporarily reaquisition< 
ed for just that trip. It should have been 
easily possible for Gore Lal or his son to 
produce Shri Amar Singh’s driving licence 
or the account-books and receipts to show 
that he was in their employment. In anv 
case, it should have been possible for the 
claimants to examine better evidence on 
these points. The bus driver’s contention 
that he had brought his vehicle to a dead 
halt on seeing the unsteady and erratic 
advance of the jeep mav be hard to be- 
lieve but there is ample circumstantial 
evidence to show that the bus was not 
travelline at a very fast speed when the 
two vehicles collided. The bus passengers 
had recorded tbeir reports about the acci- 
dent in the complaint “book but these 
documents have not been produced in 
original. The bus driver and the officers 
of the Haryana Roadwavs had also sub= 
mitted some reports about the accident 
to the higher authorities the same dav. 
These reports have also not been produc- 
ed. The bus driver had been challaned 
for rash and negligent driving under Sec- 
tion 304-A of the Indian Penal Code and 
the case was pending in the criminal Court 
when the evidence was recorded by the 
learned Mator Accidents Claims Tribunal. 
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I am told that the bus driver has since 
been convicted but there is nothing on re- 
cord to show whether anv appeal was 
filed and with what result. In view of 
these circumstances, it may not be verv 
Safe ta rely on the testimony of the bus 
passengers alone. Two residents of village 
Kalayat, namely Sham Lal A, W. 4 and 
Karan Singh A. W. 7 claim to have wit- 
nessed the accident. Both these witnesses 
had accompanied the iniured persons ta 
the hospital at Kalavat and had appeared 
before the Investigating Officer later the 
same day. Both of them are disinterested 
witnesses and Sham Lal was studving for 
his Master of Arts degree in those davs. 
Both these witnesses are definite that the 
bus was not going at a fast speed. The 
photographs, Exhibits R. W. 8/1 to R.W. 
8/8 may further show that both the vehi- 
cles had come to a stop at the scene of the 
accident. The bus which was a very much 
heavier vehicle could not have come to a 
sudden stop if it had been going at a verv 
fast speed, The bus passengers loaded to 
the maximum permissible capacity of the 
vehicle would have spilled over each other 
or. to have struck against the fixtures in- 
Side the bus and thereby to have sustain~ 
ed some injuries if the vehicle had been 
travelling at a verv fast speed and had 
come to a dead halt, The circumstances 
may. therefore, seem to support the bus 
driver’s version that he was not driving 
his vehicle at a verv fast speed. The twa 
left-side wheels of the bus were still on 
the kacha portion of the road and this 
may further show that the bus driver had 
tried to give a wide berth for the ieep to 
pass. The culvert had not appreciably nar- 
rowed down the road at that point and 
the jeep driver mav appear to have come 
fnto the middle of the road in order to 


avoid the brick stricture of the culvert. . 


In such fast moving vehicles. a little mis- 
calculation on the part of one of the dri- 


vers could lead to disastrous results not’ 


only for the driver at fault but also for 
the other who mav not have been really 
So guilty. Before the Courts try to shift 
the blame for the calamity from where it 
has fallen they must pick out as the 
scapegoat a party that can be held to 
blame for the accident in some anpreci- 
able degree. The sympathies would how- 
ever, naturally be won over to the side 
that has sustained the greater damage. 
This coupled with the fact that the re- 
ports made to the higher authorities bv 
the bus driver and the Roadwavs staff 
have not been produced and that the bus 
driver had also been found guilty by the 
cirminal Court may lead me to sustain the 
finding of the learned Tribunal that dri- 
vers of both the vehicles could be held to 
blame in this case. The relative weichts 
or sizes of the two vehicles would not 
however. furnish us with any sound eri- 
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terion for apportioning the liability over 
two drivers. I would not be far wrong if 
I were to say that a jeep would have only 
a one-third or one-fourth of the weight 
or size of a bus. If this criterion were to 
be adonted. the the ratio in which the 
liability should have been apportioned 
should have been 20:80 or 25:75. I how- 
ever, feel that the weights and sizes of 
the vehicles should not determine the res- 
pective liabilities of the drivers of the 
two vehicles and that in the absence of 
any Safer indications to go bv. the two 
drivers could be held equally guilty. If 
the bus driver had seen the jeep taking 
a weavy course, he should not have 
stopped his bus right at the culvert. The 
bus and the jeep drivers could. therefore, 
be made to share the responsibility for 
the accident on 50:50 basis. 


9. I may then deal with the liabi- 
lity of the life Insurance Corporation with 
which the jeep was insured. The owner 
had lent the vehicle free of any charge 
out of his friendship with Shri Chiranii 
Lal deceased. The Tribunal has not held 


nify e insured. The insurance 
Policy, Exhibit R. W. 11/1 may 
then show that the jeep was 


insured only against third party risks, 
The printed form for a comprehensive 
policy has no doubt been used but it is . 
mentioned in the last column of the sche- 
dule that only third party risk had been 
covered. Shri Subhash Chander Bindra 
R. W, 12, an Assistant in the Life Insur- 
ance Corporation. had further proved that 
passenger risk was not covered bv this 
Policy and that if such a risk was to be 
covered, extra premium was chargeable. 
No such extra premium had been paid 
by the insured. The provisions of Section 
95 (1) (b) and 96 (1) of the Motor Vehi-;- 
cles Act had been interpreted in a number! 
of rulings and it has been held that in tha 
case of death of a gratuitous passenger 
travelling in a private car, it is essential 
before we can hold the insurers liable 
that firstly there should be a judgment 
against the insured and secondly that the 
judgment must be in respect of a liabilitv 
which is required to be covered by a 
policy under the provisions of Section 95 
(1) (b) and thirdly that the liability was 


. in fact covered by the terms of the poliev. 


The insurance company is not liable for 
the death or iniurv to any gratuitous 
passengers in a private car or vehicle. 
The jeep in this case had been insured as 
a private car. Shri Maneshwar Puri, the 
learned counsel for the Corporation. has 
cited before me a number of rulings in 
this connection. Reference could in this. 
connection be made to K. N.P. Patel v. 
K. L. Kesar. 1966 Ace CJ 284 (Bom): 
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Chander Mohan v. D. C. Kapur, 1970 
Ace CJ 121 (Delhi): Clive Insurance Co. 
Ltd. v. Jogendra Singh, 1972 Acc CJ 295 
(Orissa) and National Insurance Co. Ltd. 
v. Smt. Rani Bai Bajai. (1972) 74 Pun LR 
878 = (AIR 1973 Puni 104) Shri Suri the 
learned counsel for the claimants frankly 
conceded that he could not find anv au- 
thority or decision taking the contrary 
view. The Life Insurance Corporation 
has therefore, been wronglv held liable 
by the Tribunal for the payment of anv 
part of the compensation amount. F, A. O. 
Nos. 87 to 91 of 1971 filed bv the Life 
Insurance Corporation must, therefore, 
succeed, 


10. This brings me then to the: 


question of quantum of damages. As I 
have said earlier in this judgment, sym- 
pathies are naturally won over to the 
side which suffers the greater damage. 
The punishment to be awarded to the 
wrongdoer has, however, to be deter- 
mined separately by the criminal Court 
and the approach of the civil Court or 
the Claims Tribunal has to be on alto- 
gether different lines. Sections 110. 110-A 
and 110-B of the Motor Vehicles Act 
speak of claims or applications for com- 
pensations. The word ‘compensation’ is 
of wide import and legal tomes like 
‘Corpus Juris Secundum’ and ‘Words and 
Phrases’ have devoted pages to the ex- 
planation of the meaning of this word. 
According to Black’s Law  Dictionarv. 
‘eompensation’ implies indemnification 
reparation, making amends or balancing 
of loss and gain and so on. In Smt. Shanti 
Devi v. General Manager Puniab Road- 
ways, 1970 Ace CJ 287 = (1970) 72 Pun 
LR 798 = (AIR 197l Puni 13). 
I had observed amongst other things 
that the Courts are not supposed 
to convert a calamity into a wind- 
fall and that the expectancy of life 
of the deceased may cease to have anv 
meaning after a stage has been reached 
where the amount awarded. if safely in- 
vested. could have vielded an income 
in the shape of interest which could 
compensate the heirs to the extent of 
their dependency on the deceased. A 
Letters Patent appeal filed against this 
judgment had been dismissed by a Divi- 
sion Bench of this Court in Damvanti 
Devi v. Sita Devi, 1972 Ace CJ 334 (Puni) 
and the mode of assessment of damages 
adopted by me had been approved. Dif- 
ferent modes were adopted by the Letters 
Patent Bench while disposing of some 
other appeals by the same iudgment and 
this mav only illustrate, as observed by 
their Lordships, that the Tribunal has to 
take into consideration all relevant fac- 
tors in determining the compensations in 
a just manner. The extent of dependency 
of each legal representative or heir has 
also to be separately determined. In Mal- 
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lett v. Mcmonagle. 1969 Ace CJ. 312, (HL) 
which is a case from the House of Lords 
in England, it was observed that an as- 
sessment of damages had to be made not 
only with sympathv but also with fair- 
ness to. all concerned and with a sense of 
proportion. In that case. a claimant wi 

a dependency of £10 per week on the 
deceased had been awarded damages in 
the sum of £21,500. It was held by their 
Lordships that the award was too exces- 
sive because the amount, if properly in- 
vested.” could have yielded an income 
which would be more than double the 
amount of the dependency and vet leave 
the capital intact. The award was ac- 
cordingly set aside and a reassessment of 
the damages was ordered. In that case 
the deceased was a person in his twen- 
ties and his normal life expectancy. which 
is much higher in England than in India, 
was not taken into consideration and 
damages were ordered to be assessed over 
a period of 16 vears only. This decision 
from the House of Lords mav seem to 
fully resorted to the mode of assessment 
adopted by me in Smt. Shanti Devi’s case 
(supra). The Supreme Court had also 
held in Gobald Motor Service Ltd. v. R. 
M. K. Veluswami. AIR 1962 SC 1. that 
all pecuniary advantages accruing from 
whatever source to the heirs have to be 
taken into consideration and that a bal- 
ance of loss and gain to a dependent bv 
the death must be struck. The burden 
is always on the claimants to establish 
the extent of their loss. In another Sup- 
reme Court case C. K. Subramania Iver 
v. D. Kunhi Kuttan Nair. 1970 Acc CJ 
110 = (AIR 1970 SC 376) their Lordships 
had held that the claimants must show 
that they had lost a reasonable probability 
of pecuniary advantage. In that case a 
young bov of about eight vears of age 
was hit by a bus. He wasa brilliant 
student who used to top his class in the 
tests and his parents were auite affluent. 
The parents had claimed a sum, of 
Rs. 30,000/- as damages under Sections 
1-A and 2 of the Fatal Accidents Act but 
the District Judge had granted them a 
sum of Rs. 6.000/- only. The appeal had 
been dismissed bv their Lordships of the 
Supreme Court and a number of rulings 
from the House of Lords in England had 
been cited. It was observed that dama- 
ges were not to be awarded as a solatium 
but are to be given with reference to the 
actual pecuniary loss suffered. In assess- 
ing the damages. all circumstences which 
may be legitimately pleaded in diminu< 
tion must be considered. The speculative 
possibilities or imaginary damages were 
not to be taken into consideration. The 
fact that the bringing up and education 
of a child would also be a substantial 
burden on the parents or guardians had 
to be kept in mind. 


a a 


1974 ` Subash Chander v. State 


1l. Heirs like the widow, an in- 
fant child ora destitute parent may have 
had a life long dependency on the de- 
ceased but there can be another tyne of 
heirs like a grown-up child. brother or 
sister whose claim for compensation could 
be limited over a term of a few vears or 
by their actual need and dependency on 
the deceased. We can come across cases 
not only under the Fatal Accidents Act 
but also under Section 110-A of the 
Motor Vehicles Act where a parent or 
brother or sister had been denied com- 
pensations because they were not depen- 
dent on the deceased. In Government of 
India v. Jeevaraia Alva, 1970 Acc CJ 221 
= (ATR 1970 Mys 13) a Division Bench 
of the Mysore High Court had denied the 
parents any compensation in respect of 
their son who had died in a motor ac- 
cident at the age of ten vears only. It 
was observed that the education and 
maintenance of a boy for about fifteen 
years would have been a substantial bur- 
den and the parents might or might not 
have survived until the son was in a 
position to be of anv financial assistance 
to them. The fact that the boy was sub- 
ject to all the risks of life such as illness, 
accident and death was also taken into 
account. In Bishen Das v. Ram Labhava. 
AIR 1916 Lah 133 (2) a brother was found 
not entitled to any compensations even 
though he was living jointly with the 
deceased. The same view was taken bv 
a Single Bench of Delhi High Court in 
Dewan Hari Chand v. Municipal Corpn. 
of Delhi, 1972-74 Pun LR (D) 177 
(AIR 1973 Delhi 67} which was a case 
relating to a claim under Section 110-A 
‘of the Motor Vehicles Act. In the Divi- 
sion Bench ruling of this Court in Dam- 
yanti Devi’s case 1972 Acc CJ 334 (Puni) 
(supra). it has been held that the basic 
principles of law with regard to assess- 
ment of damages under the two Acts are 
complementary to each other and that 
there is really no conflict between the 
two. The principles for determining com- 
pensation which have been evolved under 
the provisions of Fatal Accidents Act can 
be applied to the claim applications under 
the Motor Vehicles Act while determin- 
ing the amount of compensation on tust 
grounds. No separate amounts need be 
determined for the legal representatives 
and the estate of the deceased. The pro- 
visions. of the Motor Vehicles Act had a 
wider scope as regards the heirs who 
could file a claim and the right to be 
compensated was not necessarily restrict- 
ed to the heirs mentioned in Section 1-A 
of the Fatal Accidents Act. Even if the 
Motor Vehicles Act can be given a wider 
scope on just grounds in certain matters, 
the basic principles for granting compen- 
sation would. however, remain unaffect- 
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ed. This aspect of the principles of law 
involved came up for consideration of the 
Courts in two other cases where the 
married sisters of the deceased had filed 
claims for compensation under the Motor 
Vehicles Act. A Division Bench of the 
Madras Hish Court in Mohd. Habibul- 
lah v. K. Seethammal. 1966 Acce CJ 349 
= (AIR 1967 Mad 123) took the view - 
that a married sister of the deceased who 
had died a bachelor was a legal repre- 
sentative of the deceased and was entitl- 
ed to claim compensation in terms of 
Section 110-A of the Motor Vehicles Act, 
The amount awarded to her as compen- 
sation has not been mentioned and does 
not appear to have been so high as to 
have rankled in the mind of the appel- 
lant, who had pressed his appeal only on 
the question of law, that such a claim for 
compensation was to be confined to the 
relatives mentioned in Section 1-A of the 
Fatal Accidents Act. In Chinnaponnu 
Ammal v. T. N. Mooka Pillai. 1968 Acc 
CJ 24 (Mad), a Single Bench of the same 
Court had followed the Division Bench 
ruling in Mohd. Habibullah’s case (suora). 
The provisions of Section 110-A of the 
Motor Vehicles Act were found to ex- 
clude the provisions of Section 1-A of 
the general enactment, namely the Fatal 
Accidents Act, 1855. and a married sister 
was taken to be a legal] representative of 
the deceased in view of Rule 2 (c) of the 
Rules framed under the Motor Vehicles 
Act read with the provisions of the 
Madras Motor Accidents Claims Tri- 
bunal’s Rules, 1961. The sister was, how- 
ever, found to be entitled to a sum of 
Rs. 500/- only as compensation in respect 
of the death of her brother and the Tri- 
bunal had elected to decline her even 
this paltry amount. The main considera- 
tion appears to have been the denendencv 
of the married sister on the deceased and 
the token amount appears to have been 
awarded to her more to assuage her Zeel- 
ings than to compensate her for anv 
actual loss. 


12.. _ Even in the case of grown-up 
children, compensation is generally allow- 
ed only over a period which would en- 
able these dependents to stand on their 
feet and to get settled in life. In Parkash 
Vati v. The Delhi Dayal Bagh Dairy Ltd., 
1967 Ace CJ 82 (Puni). the Tribunal had 
while apportioning damages amongst the 
widow and the children of the deceased. 
allowed compensations to the son up to 
the age of eighteen vears and to the 
daughters up to the ave of sixteen vears 
on the ground that the sons would be 
major on attaining the age of eighteen 
years and the daughters would generally 
get married by the time they reach the 


age of sixteen vears. A Division Bench 
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of this Court was, however, of the view 
that the girls get married these days at 
a later age and that it was reasonable 
that even in the case of daughters, the 
age for the matter of calculation of loss 
should ‘be taken as eighteen years. In 
Kumari Swaranlata Kapoor v. Jogendra~ 
pal, 1970 Acc CJ 71 = (AIR 1970 Madh 
Pra 86) the children were claiming dam- 
ages from the respondents for the death 
of their parents resulting in a motor ac- 
cident under Section 110-A of the Motor 
Vehicles Act. The deceased fathér was 
aged only thirty-six years and was earn- 
ing Rs.. 500/- per month at the time of 
his death. It was held that the four minor 
children would have received financial 
support until they had completed their 
educations and the giris had been mar- 
ried, -The following observations of their 
Lordships could be reproduced here with 
advantage: — 

“The plaintiffs are thus two brothers 
and two sisters. their ages being 9 vears, 
6 years. 4 vears and 6 months respec- 
tively. In this accident they lost both 
their parents. There is evidence of Ban- 
sila] that Rawel Chand was in healthy 
state of body and that he would have 
lived at least for 30 to 35 vears more. In 
our opinion, this was a fair estimate of 
the span of Rawel Chand’s life. But we 
need not go to that extent and it would 
be sufficient to calculate the loss of the 
plaintiffs owing to the death of their 
father on the basis that each of them 
would have had the benefit of financial 
support from him till each of them com- 
pleted education and the girls were marri- 
ed. Roughly we will put the ace of 22 for 
this purpose. Now, it will be only a rea- 
sonable and modest estimate that having 
regard to his standard of living Rawel 
Chand would have spent and would have 
continued to spend Rs. 50/. per month 
on each child. Thus. the loss to the plain- 
tiffs could be calculated to a sum of 
Rs. 40,800/-, 


Calculating this at Rs. 40/- per month 
per child, it comes to Rs. 32,640/-. In this 
mode of calculation. we have ignored 
that the deceased would have spent more 
on the marriage of the children and that 
they would have continued to get some- 
thing from him „even after attaining the 
age of 22 years.’ 


In the present anneal. the appellants 
have vlaimed Rs. 24.000/- only. Even 
after taking into consideration the fact 
that by depositing the lump sum amount. 
they would get interest. we are of the 
opinion that the amount claimed is. from 
every angle, reasonable compensation.” 


13. In Amarjit Kaur v. Vanguard 
Insurance Co. Ltd.. 1969 Acc CJ 286 
(Delhi) a Single Bench of the Delhi High 
Court had allowed the daughters com- 
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pensation up to the age of twenty years 
and to the son up to the age of twentv<— 
four vears. The deceased had met with 
fatal accident at the age of fortv vears 
and was earning at that time Rs. 750/~ 
per month, His widow and five children 
were granted compensations by the High 
Court under Section 110-A of the Motor 
Vehicles Act in a sum of less than 
Rs. 24,000/-. The Tribunal had granted 
them compensation in the sum of 
Rs. 3,620/- only. A deduction of 334 
per cent. on account of the lump sum 


payment had also been made in that 
case. 


14. In the present case, I have 
found that the drivers of both the motor 
vehicles involved could be held eaually 
to blame for the accident. The discussion 
whether this was a case of composite 
liability or countributory nesligence as- 
sumes only an academic character in 
view of my finding that the owners or 
insurers of the jeep cannot be held res- 
ponsible for the death of the gratuitous 
passengers who were out for a iov ride 
that morning in a vehicle borrowed from 
a friend without any payment. Shri Suri, 
the learned counsel for the claimants had 
cited a Single Bench decision of this 
Court in 74 Pun LR 878 = (AIR 1973 
Puni 104) but the ruling has no anplica- 
tion to the facts of the present case 
moreover, paragraph 16 of that judement 
may also show that the discussion was 
more or less academic and was not neces- 
sary for disposing of that case. 


15. As observed in Stutsman v. 
Des Moines City Railway Company, 180 
Iowa 524 = 163 NW 580. “compensation” 
is a misleading term. and is used merely 
for lack of a word more nearly express- 
ing the thought of the law which permits 
recovery for an imponderable and in- 
tangible thing for which there is no 
money equivalent. However hard the 
Courts may strive. they can at best pro~“ 
with a vardstick for 
assessment of damages which will have 
no standard length or accurate marks of 
graduation. That does not however mean 
that some well recognised principles can- 
not be laid down for the guidance of the 
Courts or as a well known Puniabi sav~ 
ing goes. we may allow an outlaw’s staff 
to be used as a measure in such cases. 
The Courts have to see what isa iust and 
fair award to be made on the facts and 
circumstances of each case. 


16. In spite of the cases cited 
above, I am inclined to take a liberal 
view in the matter. Competition in this 
world is getting keener from vear to vear 
and the necessitv for higher education of 
the children would be felt in any middle 
class family. It would not be wrone to 
say that a boy does not get well settled 
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in life up to the age of twenty-five years. 
A provision for the marriage of the girls 
or the higher education of the children 
has. however to be made from the savings 
effected over a number of vears and not 
from the monthly income of a salaried 
mam, Shri C. L. Bansal deceased in the 
present case had made certain savings in 
the form of life insurance, general pro- 
vident fund and gratuity etc. and the 
total amount that he had saved may ap- 
pear to be hetween the sums of Rs. 15.000/~ 
to Rs 20,000/-- He was getting total 
emoluments of about Rs. 675/~ per month 
at the time of his death, He was due to 
retire in about four years time If the 
savings effected by him over a period of 
more than two decades are kent in kind. 
he could have saved another sum not 
exceeding Rs. 5,000/- by the time he was 
due to retire. After his retirement, he 
would have lost perauisites like the Gov- 
ernment residence at reasonable rent and 
medical reimbursement etc. His pension 
of about Rs. 270/- per month would have 
been only sufficient for a reasonably com- 
fortable living for himself and his wife. 
His grown-up sons would be expected to 
baye supported their parents or their 
younger brother suresh who could not 
have completed his education by the time 
of superannuation of his father. It is do- 
ubtful whether the deceased could have 
spared anvthing for the financial assist- 
ance or support of his maior sons after 
his retirement. The savings that the de- 
ceased had effected up to the time of 
his death are still available to his depen- 
dents for meeting the expenses of higher 
education and marriages etc. The Har~ 
yana Government Roadways or the Life 
Insurance Corporation could not. there- 
fore, have been held liable for making a 
provision for such marriages or higher 
education. The deceased had five depen- 
dents to support while he was alive. A 
part of his salary was being set aside as 
savings in the form of life insurance and 
provident fund. The deceased could be 
taken to have been spending about one- 
third of the balance on himself. He could 
not therefore. have spared more than 
Rs. 400/- per month for the support of 
his five family members. This would 
mean that he was sparing only about 
Rs. 80/- per month on the education and 
bringing up of each of his four sons. The 
dependency of each surviving son has to 
be assessed at this rate for the next two 
or three vears onlv, Mangat Ram would 
have attained the age of twentv-five 
years within two years after his father’s 


death while Ramesh Chander would have 


attained that age after five or six vears.. 


Subhash Chander’s dependency would 
have lasted for a longer term of vears. 
The total amount that can be awarded to 
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the three surviving sons for the death of 
their father would not work out to more 
than sum of Rs. 30,000/- in any case. We 
have also to keep in mind the fact that 
the jeep driver has also been held liable 
for contributory or composite negligence 
and that one-half of the amount that can | 
be awarded as compensation would be 
irrecoverable, The Haryana Government 
Roadways cannot, therefore. be held 
liable for more than a sum of Rs, 15,000/- 
in respect of the death of Shri C. L. Ban- 
sal. The cut that is generally imposed 
for a lumpsum payment is not being 
effected in the present case in view of 
the hardship involved. 


17. As regards the claim in Tes- 
pect of Smt. Bhagwanti’s death, there 
was no financial dependency of the claim- 
ants on the deceased. The claimants have, 
however, been deprived of the care and 
affection that the deceased was devoting 
in the bringing up of her sons. Some of 
the claimants are expected to get married 
in the near future and there would be 
someone to look after the home. Keeping 
in mind the fact that compensations are 
not to be awarded as a mere solatium. a 
sum of Rs. 5.000/- as damages for Smt. 
Bhagwanti’s death mav appear to be a 
very liberal assessment. The Haryana 
Government Roadwavs would be liable 
for payment of only half this amount. I 
may again emphasise here that we are 
not trying to determine the monetary 
value of a human life or to punish its 
loss in the accident. 


18. As regards Suresh Chander’s 
death, there was no prospective or pecu- 
niary loss suffered by his elder brothers. 
After the retirement of their father. the 
elder brothers mav have been charged to 
a certain extent with the responsibility 
of educating and bringing up of this minor 
child. Here again, a token amount could 
be awarded to assuage the feelings of loss 

of a close relation, A sum of 
Rs. 5,000/~ as damages for this loss of life 
would be ample comvensation and the 
Haryana Government Roadwavs would be 
liable to pay only half this amount. 


19. As regards the injuries sus- 
tained by Subhash Chander. he is shown 
to have spent only a sum of Rs, 1.108/- 
on medicines and treatment. The injuries 
had kept him in the hospital for less than 
a week and the dislocation in his studies 
and the poor performance in the exami- 
nation which was held eight or nine 
months later were apparently due to the 
emotional upheaval caused by the death 
of three family members including the 
bread winner and the house-keeper. For 
this loss by death of three family mem- 
bers. Subhash Chander has been separate- 
ly compensated. He is not entitled to more 
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than what he has spent on his treatment 
and medicines besides small amount for 
bis pain and agony. A total sum of Rs. 
2.000/- in respect of these injuries would 
be ample compensation and the Harvana 
Government Roadways would be liable 
for payment of only half this amount 


20. I then come to claim No. 99 
of 1968 filed by Smt. Parsani Devi mother 
of Shri Prem Chand deceased. There is 
no reliable evidence on record with regard 
to the monthly income of the deceased 
who was a bachelor of about twenty-five 
years of age. He was said to have been 
carrying on business as liauor contractor 
with Shri Gore Lal R. W. 11. the father 
of the jeep-owner. The witness has said 
that the deceased was his partner in 1967 
only and that he had a one-fourth share 
in the business. The total income for that 
year is said to have been Rs. 4.000/- only. 
This means that the deceased had earned 
only a sum of Rs. 1,000/- in that liquor 
business during the vear 1966-67. This 
would give him a monthly income which 
was hardly enough for his own support. 
The deceased could not have spared much 
for his mother from this income. Shri 
Gore Lal then tells us that the deceased had 
ceased to be his partner atthe time of the 
occurrence. The witness had denied the 
suggestion that the account-books were 
being withheld for the purposes of in- 
come-tax evasion. It does not appear that 
he had at all been summoned with the ac- 
count-books of the firm. He had been 
summoned as a witness by the respon- 
dents and not bv the claimants. It is true 
that an unskilled labourer could have 
earned a higher wage but educated per- 
sons may not find it so easy to find lucra- 
tive white-coller jobs. They would not in 
anv case stoop to taking up employment as 
unskilled or semiskilled labourers. More- 
over, the deceased was a bachelor of a 
marriageable age. He was likely to have 
married in the near future. The reason 
that he had remained a bachelor until the 
time of his death could be that he was 
not well settled in life and was not earn- 
ing much. The mother. could nat have ex-« 
pected anv great eg ae assistance from 
his son after he had his own wife and 
children to support. The deceased’s father 
is alive and has not claimed anv com- 
pensation. That would imply that he had 
an income of his own and the mother of 
the deceased was apparently dependent 
on her husband for a living. Under the 
circumstances, an award of Rs. 19,200/- 
as compensation to her mav appear to be 
rather fanciful, Under almost similar cir- 
cumstances, a mother had filed a claim in 
the case of Satva Wati Devi v. Union of 
India, 1968 Ace. CJ119 = (AIR 1967 Delhi 
98). A Division Bench of the Delhi High 
Court had observed that the claimant 
must show that she had lost a reasonable 
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probability of pecuniary advantage and 
that a mere speculative possibility could not 
be taken into consideration. In that case, 
the deceased was an Air Force Officer 
with an income of more than Rs. 500/« 
per month. He was holding a permanenf 
Commission. He was twenty-two vears 
of age at the time of his death in the ac- 
cident. There was evidence on record to 
show that he was paying his mother a 
sum of Rs. 200/- per month, The mother 
was awarded a sum of Rs. 25.000/. as 
damages. In the case now before me, 
there is no evidence of anv dependency 
of the mother on the deceased or the 
amount that he was making available to 
his mother. Under the circumstances, 
an award of Rs. 5.000/- may appear to be 
ample compensation. As the ieen driver 
was equally at fault. the driver and the 
owners of the Haryana Government 
Roadways Bus can be held liable for the 
payment of only fifty per cent. of this 
amount. 


21. No cuts are being imposed for 
lump sum payments as assessment of 
damages has not been made on the basis 
of accumulations of piece-meal payments 
which would have fallen due in the future 
years. 


22. For reasons given above. ap- 
peals Nos. 67, 68, 69 and 76 filed by the 
claimants for the enhancement of the com~ 
pensation amounts are dismissed. Appeals 
Nos. 87. 88, 89, 90 and 91 filed by the Life 
Insurance Corporation are accented and 
fhe Corporation is absolved of all liabi- 
i 

23. Appeals Nos. 101 to 105 of 1971 
filed by the State of Harvana etc. partly 
succeed and the compensation amounts 
are reduced to the extent mentioned 
above. The appellants in these five cases 
are held liable for one-half of the com- 
pensation amounts assessed on general 
principles. In view of the peculiar circum- 
stances. the parties are left to bear their 
own costs throughout. 

Order accordingly. 
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Index Note:— (A) T. P. Act (1882), 
Section 116 — Tenant holding over — He 
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cannot avoid keeping ‘premises in good 
repair while in possession. 

Brief Note:— (A) Though not all the 
terms of the lease automatically apply to 
a lessee holding over the keeping of the 
premises in good repair is one of the 
terms that will apply so long as the 
tenant holding over is in possession of the 
premises, Section 12 of the East Puniab 
Urban Rent Restriction Act. 1949 also re- 
quires the tenant to take certain steps to 
ensure that the building does not go out 
of repairs. {Para 4) 

K. L. Sachdey, for the Petitioners: 
P. N. Aggarwal, for Respondent. 


ORDER:— This petition for revision 
is directed against the decision of the 
Appellate Authority reversing on appeal 
the decision of the Rent Controller order- 
ing eviction of the tenant, 

2. The landlords claimed eviction 
of the tenant under Section 13 (3) (iii) 
and (iv) of the East Punjab Urban Rent 
Restriction Act. namely that the tenant 
had committed acts, which had materially 
impaired the value and utility of the 
building or rented land and that he is 
guilty of acts of nuisance to the occupiers 
ot the buildings in the neighbourhood. 
The petition was contested by the tenant. 
The Rent Controller found both the 
grounds in favour of the landlords and 
allowed the petition. On appeal by the 
tenant. the Appellate Authority reversed 
the decision of the Rent Controller on 
both the grounds. The landlords have 
come up in revision to this Court. 


3. After hearing the learned coun- 
sel for the parties I am of the view that 
the decision of the Appellate Authority 
cannot be sustained. so far as the first 
ground is concerned, namely. that the 
tenant had materially impaired the value 
and utility of the building. So far as the 
second ground is concerned I see no 
ground to interfere with the decision of 
the Appellate Authority. 


4. The contention of the learned 
counsel for the petitioners with regard to 
the first ground is that in the Rent Note 
Exhibit P2 one of the conditions was that 
the tenant was liable for the safety of 
the building and was to look after it. This 
condition was again repeated in the second 
Rent Note Exhibit P1 which is dated 8th 
December, 1961. No further Rent Notes 
were executed and the tenant continued 
to hold over’ The rights and liabilities of 
a tenant holding over are dealt with in 
Section 116 of the Transfer of Property 
Act which is in the following terms:— 


“If a lessee or underlessee of property 
remains in possession thereof after the de- 
termination of the lease granted to the 
lessee, and the lessor or his legal repre- 
sentative accepts rent from the lessee or 
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under-lessee, or otherwise assents to his 
continuing in possession, the lease is, in 
the absence of an agreement to the con- 
trary, renewed from year. to vear, or from 
month to month, according to the pur- 
pose for which the property is leased. as 
specified in Section 106.” 


It was observed in Chaturbhui Morarii v. 
Thomas J. Bennett, (1905) ILR 29 Bom 
323 that where a tenant continues to hold 
over, he is bound to carry out such coven- 
ants as to repairs. etc., as would have to 
be performed under the lease within a 
period of similar duration to that -during 
which he holds possession, the liability 
being based on the footing of a tenancy 
that commenced at the expiration of the 
lease, and not on any privity of contract 
or estate, whether legal or equitable, 
created by the lease. This view was ac- 
cepted by the Federal Court in Kai 
Khushroo Bezoniee Capadia v. Bai Jehbai 
Hirjibhoy Warden, AIR 1949 FC 124 and 
it was observed that “it is perfectly right 
that the tenancy which is created by the 
holding over of a lessee or under-lessee , 
is new tenancy in law even though many 
of the terms of the old lease might be 
continued in it, by implication and it can- 
not be disputed that to bring new tenancy 
into existence, there must be a bilateral 
act.” In Digby v. Atkinson. (1877) 36 LT 
613, it was held that the term ‘as to re- 
pair’ is applicable to a tenant holding over 
after the lease has expired. Even other- 
wise it appears to reasons that when a 
tenant enters into possession of premises. 
he is bound to keep them in good rerair 
and it is for that reason that the Legisla- 
ture thought fit to enact Section 12 in 
the East Puniab Urban Rent Restriction 
Act, 1949. Section 12 is in the following 
erms:— 


“Where a landlord fails to make the 
necessary repairs to the premises, the 
tenant can apply to the Rent Controller 
to direct the landlord to do so and failing 
which the tenant can himself repair the 
premises and deduct the cost from the 
rent.’ 


The object of this provision is that a 
building should not go out of repairs. In 
the present case no attempt was made bv 
the tenant or the landlord to repair the 
premises, In fact in the lease deeds Exhi- 
bits P2 and Pl the tenant had taken upon 
himself the safety of the premises and if 
the premises required repair it was his 
duty to approach the landlord to repair 
the same. In case the landlord failed to 
do so or an application to the Rent Con- 
troller in that behalf having failed. an 
argument would be open to a tenant that 
he was not at fault. The tenant did noth- 
ing of the kind. Therefore, the entire res- 
ponsibility for the falling of the two walls 
would wholly and securely rest on him I 
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see no escape from this conclusion. in 
view of the decided cases as well as of 
the provisions of the law. The learned 
counsel for the tenant relied upon Kidar 
Nath v. Smt, Kartar Kaur, (1969) 71 Pun 
LR 186 and Anand Nivas (P) Ltd. v. 
Anandii Kalyanii’s Pedhi AIR 1965 SC 
414. These decisions do not militate with 
the view that I have taken. It is not that 
all the terms of the lease automatically 
apply to a lessee holding over. It is onlv 
certain terms which continue to govern 
the new relationship, The keeping of the 
premises in good repair is one of the 
terms which will apply so long the tenant 
holding over is in possession. of the pre- 
mises. Taking a different view of the 
matter would mean that the tenant can 
see the premises fall down without re- 
pair. In this view of the matter I cannot 
sustain the decision of the Appellate. Au- 
thority. The Appellate Authority did not 
examine either the provisions of Section 
116 of the Transfer of Property Act or 
the decisions on whichI have relied upon. 


5. For the reasons recorded above, 
this petition is allowed, the order of the 
Appellate Authority is quashed and that 

vof the Rent Controller is restored. but 
there will be no order as to costs. 

6. The petitioner is granted three 
months’ time to vacate the premises pro- 
vided he is not in arrears of rent and de- 
posits the rent for three months within 
one month from today. failing which he 
will be liable to be evicted after the ex- 


Piry. of one mon 
Petition allowed. 
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Nathu’' Ram and others, Petitioners 
V. Madan Gopal and others, Respondents. 
Civil Revn. No. 1038 of 1972, D/- 


16-3-1973. against order of Sr. Sub J. 
Hissar, D/- 11-5-1972. 


Index Note:— (A) Civil Procedure 
Code (1908), Sec. 47 — Execution of de- 
cree — Death of parties between passing 
and drawing up of a decree — Decree 
not a nullity and is executable. 


Brief Note:— (A) A final decree was 
passed on 29-11-66 but however the de- 
cree was not prepared till 12th Feb. 71. 
as the plaintiff had not deposited the re- 
quisite court-fee stamps. In an applica- 
tion for execution, an objection was 
taken, that long back ie. on 13-11-67 
and 23rd June, 67. decree-holder and one 
of judgment~debtor had expired, and that 
as no steps were taken in time to bring 
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the legal representatives on record, the 
whole proceedings abated. and as such 
decree prepared on 21th Feb. 71, was a 
nullity and was not executable. Held 
that. preparation of, decree subsequently. 
will relate back, to the date of passing 
of a decree, and hence the decree pre~ 
pared subsequently was valid and exe~ 
cutable. AIR 1942 Lah 260 (FB). Relied 
on, (Para 4) 

C. Jain, for Petitioners: G. C. 
Mittal for Respondent No. 2. 


ORDER:— The facts giving rise to 
this revision petition are these. Shrimati 
Indira Wati filed a suit for partition and 
accounts against Reghunath Sahai and 
Nathu Ram, A preliminary decree was 
passed in this case on 30th November, 
1960. Dissatisfied with the same, the de~ 
fendants filed an appeal in this Court, 
which was dismissed on 6th April. 1966. 
At the time of the preparation of the 
final decree on 29th November, 1966. a 
compromise was effected between the 
parties, under which in lieu of the claim 
made by the plaintiff. Rs. 10,000/- were 
paid to her in Court and it was agreed 
by the defendants that they would fur- 
ther pay Rs. 50.000/- in two instalments 
of Rs. 25,000/- each, The first instalment 
had to be paid on or before 31st Decem- 
ber, 1966. and the other on or before 31st 
March, 1967. On that very date, the 
Court ordered that a court-fee stamp of 
Rs, 994/- for the preparation of the de~ 
cree-sheet be supplied by the plaintiff. 
A stamp of Rs. 980/- was. however. pro- 
duced before the Court for the said pur- 
Pose by the plaintiff on 13th February 
1967. Since proper stamp had not been 
supplied, the final decree was not pre- 
pared. The decree-holder later on mdde 
an application to the Court for the re- 
fund of Rs. '980/- saving that according 
to law that much stamp was not needed 
in the case and as a matter of fact, thev 
had to supply a stamp of Rs. 605/- only, 
which she would do after the stamp of 
Rs. 980/~ had been refunded to her. This 
application was allowed bv the Subordi~ 
nate Judge. After the proper stamp of 
Rs, 605/- was supplied bv the plaintiff, 
the decree-sheet’ was actually prepared 
on 12th February, 1971. On the said de~ 
cree-sheet, three dates were mentioned 
— (1) 30th November 1960. the date of 
the passing of the preliminary decree: 
(2) 29th November, 1966. when the final 
decree was made; and (3) 12th February. 
1971. when the proper stamp of Rs. 605/~ 
was supplied by the plaintiff. On 23rd 
March, 1971. an execution application for 
the recovery of Rs. 25.000/-. which was 
the second instalment to be paid by the 
judgment-debtors. was put in by the de- 
eree-holder alleging that one instalment 
of Rs, 25,000/- had already been paid. 
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2. An objection was raised by the 
fudgment-debtors to the effect that long 
before 12th February. 1971, on which 
date the proper stamp had been supplied 
by the decree-holder. not only she but 
one of the judgment-debtors. namely. 
Raghunath Sahai. also had died. the for- 
mer on 13th November. 1967. and the 
latter on 23rd June. 1967. As no proper 
final decree had been prepared before 
[2th February. 1971, the original suit 
would be deemed to be pending till then 
and since the legal representatives of 
both the deceased had not been brought 
on the record within limitation. the fi 
decree prepared subseauently was a 
Bey and the same could not be execut- 


3. This objection had been repel- 
{fled by the Court below and against that 
decision, the present revision petition has 
been filed by the legal representatives of 
Raghunath Sahai. 


_ 4 | After hearing the counsel for 
the parties, I find that there is no merit 
in this petition. It had been held by a 
Full Bench of the Lahore High Court in 
Gopi Mal v. Vidva Wanti, AIR 1942 Lah 
260 (FB) that on the supply of the proper 
stamp by the decree-holder for the pre- 
paration of the decree sheet. the validity 
of the decree would date back to the 
date of the decree when it was made. 
Following this decision. it has to be held 
that when the decree-holder supplied the 
requisite stamp on 12th February. 1971, 
the validitv of the final decree will date 
back to 29th November. 1966. on which 
date the decree was actually passed and 
at that time both the decree-holder and 
Raghunath Sahai were admittedly alive. 
5 The result is that this petition 
‘Hails and is dismissed. but with no order 


as to costs. 
g Petition dismissed. 
r 
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arising out of application under Rule 320, 

governed by Rule 30 as it existed on date 

of application notwithstanding its subse- ` 
quent amendment. (X Ref:— Interpreta- 

tion of Statutes — Statute when  retros- 

pective), (X Ref:— Displaced Persons 

(Compensation and Rehabilitation) Act 

(1954), Ss. 20 and 40). 


Brief Note:— (A) Whether the amend- 
abroga- 
tion can apply retrospectively to any 
pending proceedings at whatever stage it 
be before the Rehabilitation Authorities? 

Per Full Bench: No. it is not retrospec- 
tive. The rights of a displaced person 
holding a verified claim to obtain allotta- 
ble acquired evacuee property under rule 
30 of the Displaced Persons (Compensa- 
tion and Rehabilitation) Rules. 1955. will 
be governed by Rule 30 as it existed 
on the date of his application for pav- 
ment of compensation bv transfer of such 
property. notwithstanding its subsequent 
amendment. L. P. A. 92 of 1963 D/- 19- 
2--1964 (Puni) held overruled in ATR 1967 
Punj 297 (FB) which was considered and 
explained. (Prs. 100. 109 to 112) 


It is a well-recognised rule of cons- 
truction that statutes should be interpre- 
ted, if possible. so as to respect vested 
tights, if the amended. provision is not 
expressly made retrospective. The 
amendments to statutory rules, which are 
not expressly made retrospective, can- 
not be so construed as to affect the right 
of a claimant who has exercised his right 
by filing an application under the Rules. 
Civ. App. No. 2145 of 1966 D/- 3-2- 
1967 (SC) Relied on. - (Paras 73. 74) 


A displaced person has a vested right 
to the determination of his claim for com- 
pensation and its satisfaction in the pres- 
cribed manner and this is a substantive 
right, The use of the word “shall” in R. 30 
clearly indicates that the authorities 
have no discretion in the matter: the right 
which a displaced person claims under 
this rule is still on a stronger footing, 
That right cannot be adversely affected 
or taken awav unless it is expressly 
stated in the amending provision. or the 
language of the Act unmistakably and 


unequivocaliy indicates an intention to 
that effect. (Prs. 98, 99) 
Per Narula J. (Sodhi J. agreeing): 


G) The amendment of rule 30 made in 
August, 1963 was not made retrospectively 
either by any express provision or bv 
(ii) even if the 
Central Government had given retrospec- 
tive effect to the amendment in auestion 
expressly or by necessary intendment, 
the amendment would not have been 
given retrospective effect by the Courts 
in view of the authoritative pronounce- 
ment of the Supreme Court in AIR 1972 
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SC 2427: (iii) the amendment to Rules 22 
and 30 of the Rules by the Sixth Amend- 
ment Act came into operation only on 
and with effect from August 10. 1963, 
when the notification dated August 3. 
1963. was published: and (iv) a legal 
right accrued to the appellant as well as 
to respondent No. 5 to have their appli- 
cations for payment of compensation 
processed according to rule 30 as in force 
on the date when they made the anplica~ 
tions to have compensation paid to them 
by transfer of the acquired evacuee pro- 
perty. (Prs. 105, 106. 108) 

Index Note:— (B) Interpretation of 
Statutes — Amendment and Repeal — 

Distinction. 

: Brief Note:-— (B) Though sometimes 
distinction is made between ‘repeal’ and 
an ‘amendment’, in essence there is no 
real distinction, Amendment is. in fact, a 
wider term and it includes abrogation or 
deletion of a provision in an existing 
statute. If the amendment of the existing 
law is small the Act professes to amend, 
if it is extensive it repeals the law and 
re-enacts it. AIR 1958 All 404 Ref. 
to. (Para 35) 


. BH. L. Sarin, with M. L. Sarin. Bhal 
Singh Malik, H. S. Guiral, G. S. Gandhi 
and R. L. Narula, for Appellant: 
J. S. Wasu. Advocate-General, for State 
of Puniab with R. K. Gulhati, Mani Sub- 
trat Jain with M. L. Malik. for Respon- 
dents Nos. 4 and 5. 

Order of Reference to Full Bench D/+ 
27-1-1971. 

HARBANS SINGH C J. & GURDEV 
SINGH J.:— The point involved in this 


appeal under Clause 10 of the Letters’ 


Patent is a short one, 


2. ` Under rule 30 of the Displaced 
Persons (Compensation and Rehabilita- 
tion) Rules. 1955 (hereinafter referred to 
as the Rules). before the same was abro- 
gated, a holder of a verified claim, who 
was in occupation of an acquired evacuee 
property, was entitled to the transfer of 
the same at reserve price by wav of pay- 
ment of the compensation pavable to him. 
He was to be preferred as against another 
occupier of a portion of that building 
who had no such claim. 


3. Pt, Dey Rai and Gurcharan 
Parshad were the two occupants of an eva- 
cuee property in Ludhina. The transfer of 
the said property was originally made in 
favour of Gurcharan Parshad. This order 
was set aside on an application bv Pt. 
Dev Rai to the Settlement Commissioner 
on the ground that the same was passed 
ex parte without notice to Pt. Dev Rai. 
Gurcharan Parshad went in appeal to the 
Chief Settlement Commissioner, which 
appeal was accepted without notice to 
Dey Rai. but this order was set aside on 
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the matter being brought to the notice of 
the Chief Settlement Commissioner. The 
matter was ultimately dealt with by Shri 
Parshotam Sarup. Deputy Chief Settle. 
ment Commissioner and. treating the 
appeal as a revision suo motu, he set 
aside the order of the Managing Officer 
in favour of Gurcharan Parshad and re- 
manded the ease for fresh decision after 
determining the eligibility according to 
law. after due notice to the parties This 
order is dated 23rd October, 1961. 


4. No action was taken by the 
subordinate authorities in spite of this 
order. in spite of a number of applica- 
tions sent by Pt. Dev Rai. till 24th May, 
1966. when the Assistant Settlement 
Officer, Jullundur. passed the impugned 
order holding that since rule 30 of the 
Rules has been repealed on 3rd August, ; 
1963, the property in question could not 
be transferred to any one of the oc« 
cupants and directed the same to be put 
to auction. An appeal filed by Pt. Dev 
Rai to the Chief Settlement Commis- 
sioner and a revision under Section 33 of 
the Displaced Persons (Compensation and 
Rehabilitation) Act, 1954. to the Central 
Government bore no result and Pt. Dev 
Raj filed the writ petition out of which 
the present appeal has arisen. 


5. The learned Single Judge was 
of the opinion that the rules. as they 
existed on the date of the decision by the 
Assistant Settlement Officer, Jullundur, 
were applicable and. consequently. the 
writ petition was dismissed. 

6. The contention of the learned 
counsel for the appellant before us was 
that rule 30 of the Rules gave a vested 
right to a claimant of a verified claim 
to get the property, which is in his occu- 
pation, transferred to him at reserve 
price or, in other words. he had a vested 
right to be paid his compensation in the 
manner provided in rule 30 of the Rules 
and. if he expresses his desire to take 
advantage of this rule by putting in an 
application and making a praver for the 
transfer of the evacuee property, he is 
governed by the rules as were in exis- 
tence on that date and the subsequent 
abrogation of the rules would not take 
awav his right unless the abrogation is. 
expressly or by necessary implication, 
made to have retrospective effect. 


7. Reliance in this connection was 
placed on a iudgment of the Supreme 
Court in Sardarni Attal Kaur v. The 
Chief Settlement Commr. Civil Appeal 
No, 2145 of 1966. decided on 3-2-1967 (SC). 

at was a case under rule 19 of the 
Rules. Chapter II of the Rules lays down 
the procedure for determination of the 
amount due to a claimant. It was obser~ 
ved by their Lordships of the Supreme 
Court that there is a vested right in a 
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claimant for the determination and satis- 
faction of his claim and subsequent modi- 
fication of rule 19 would not affect the 
right of a person to have his claim as- 
certained in accordance with the rules. 
as they existed on the date of his mak- 
ing the application. 


8. It was urged that in view of 
these observations of the Supreme Court, 
the decision of this Court in Mela Ram 
v. Government of India. L. P. A. 92 of 
1963 decided on 19-2-1964 (Puni), taking 
a view that the rules, as they existed 
on the date of the decision and not on 
the date of the application. would apply. 
is no longer good Jaw. It was further 
urged that the Full Bench decision of 
this Court in Chanan Dass v. Union of 
India - 1967-69 Pun. LR 1 = {AIR 1967 
Puni 297) (FB) has no bearing on the 
point, because the learned Judges of the 
Full Bench proceeded on the assumption 
that the decision in Mela Ram’s case 
(L. P. A. 92 of 1963 (Puni)) was correct 
and directed themselves only to the 
question. whether the same rule would 
be applicable to the revisions or would be 
confined to appeals. . 


9. It was also urged that. in fact, 
in the Full Bench judgment observations 
were made that there was good deal to 
be said for the proposition that the modi- 
fication of a rule would not have retros- 
pective effect. 7 

10. Be that as if may. we feel 

` that this matter shall have to be decided 
authoritatively and we. conseauently. 
refer the following auestion for decision 
by a Full Bench:— 

“Will the rights of a claimant with 
a verified claim be governed by rule 30 
of the Rules. as it existed on the date of 
his application for the transfer of the 
property in his occupation or by the posi- 
tior. as it existed on the date of the de- 
cision by the authorities concerned?” 
T ORDER OF FULL BENCH DATED 
-9-1971. 

P. C. PANDIT, R. S. NARULA AND 
GOPAL SINGH JJ.:— 11. The following 
question of law has been referred to us 
for decision by a Division Bench. consist- 
ing of Harbans Singh C. J. and Gurdev 
Singh J:— p 

“Will the rights of a claimant witha 
verified claim be governed by rule 30 of 
the Rules, as it existed on. the date of his 
application for the transfer of the pro- 
pertv in his occupation or by the posi- 
tion as it existed on the date of the deci~ 
sion by the authorities concerned?” 

If our answer to this question be that 
the rights of a claimant with a verified 
claim will be governed bv rule 30 of the 
Displaced Persons (Compensation and 
Rehabilitation) Rules 1955. as it existed 
on the date of the application made by 
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him for the transfer of the property in 
his occupation. then. we are of the view, 
that it would be indirectly reversing the 
decision of a Full Bench of this Court 
reported as 69 Puni LR 1 = (AIR 1967 
Puni 297 (FB)). The necessity of this re- 
ference has arisen, because of a Supreme 
Court ruling in Civil Appeal No. 2145 of 
1966 decided on 3-2-1967 (SC). Under 
these circumstances, it would be proper 
if this question of law is decided by a 
larger Bench. Let the papers of this case 
be placed before the learned Chief Jus- 
tice for necessary orders in that respect. 
ORDER OF THE FULL BENCH DATED 
18-10-1972. 


GURDEV SINGH J:— 12. This Full 
Bench is called upon to express its 
opinion on the effect of abrogation of 
Rule 30 of the Displaced Persons (Com- 
pensation and Rehabilitation) Rules, 1955. 
The precise question referred to us is: 


“Will the rights of a claimant with 
a verified claim be governed by rule 30 
of the Rules. as it existed on the data of - 
his application for the transfer of the 
property in his occupation or by the posi- 
tion as it existed on the date of the de~ 
cision by the authorities concerned.” 


13. Rule 30. with which we are 
concerned in this‘case, occurs in Chapter 
V of thé Displaced Persons (Compensa~ 
tion and Rehabilitation) Rules, 1955, 
relating to “payment of compensation by 
transfer of acquired evacuee properties.” 
It was amended more than once and was 
ultimately omitted or abrogated by the 
Sixth Amendment of the Rules (Notifi- 
cation No. GSR 1317/R. dated 3rd of 
August, 1963, published in the Gazette 
of India dated 10th of August. 1963). As 
it stood at the time of its abrogation it 
ran thus: 


“30. Payment of compensation where 
an acquired evacuee property which is an 
allottable property, is in occupation of 
more than one person. If more persons 
than one holding verified claims are in 
occupation of any acquired evacuee pro- 
perty which is an allottable property. the 
property shall be offered to the person 
whose gross compensation is the highest 
and other persons may be allotted such 
other acauired evacuee property which 
is allottable as mav be available 


Provided that in calculating the gross 
compensation, the compensation due for 
agricultural lands. shall not be taken into 
consideration. 


Explanation— The provisions of 
the rule shall also apply where 
some of the persons in occupation of any 
acquired evacuee property which is an 
allottable property hold verified claims 
and some do not hold such claims.” 
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14. The question that has been 
referred to us relates to the effect of 
this abrogation on claims for transfer of 
acquired evacuee property pending be- 
fore the Rehabilitation Authorities on 
that date. For proper anpreciation of the 
matter in controversy it is here necessary 
to advert to the facts giving rise to this 
reference, 


15. The appellant Dev Rai is a 
displaced person from West Pakistan. On 
‘migration to India he settled at Ludhiana 
and took up his residence with his bro- 
ther Jagan Nath in his House No. B-IV- 
1095, Hazuri Road, Ludhiana. to whom a 
portion of this evacuee property had been 
allotted by the Custodian, Evacuee Pro- 
perty. On. the transfer of Jagan Nath the 
appellant Dev Rai applied to the authori- 
tles in March. 1948. for allotment of this 
house in his own name. Before his appli- 


cation could be decided, the respondent. 


Gurcharan Parshad. who had been in 
occupation of a portion, obtained allot- 
ment of the entire house. This order was 
later set aside on the appellants applica- 
tion, who complained that it was passed 
without notice to him, The allotment 
made to Gurcharan Parshad was. accor- 
dingly, cancelled on 30th of April, 1948, 
and instead it was allotted to the appel- 
lant Dev Raj. On 5th of August. 1948. 
the Deputy Commissioner, Ludhiana. 
acting as Custodian. Evacuee Property, 
modified this order and allotted to the 
appellant and Respondent No. 4 the por- 
tions which were in their respective pos~ 
session. 


16. On coming into force of the 
Displaced Persons (Compensation and 
Rehabilitation) Act. 1954, (hereinafter 
referred to as the Act), the appellant 
Dev Rai, being holder of a verified claim, 
sought the transfer of the entire house to 
him in settlement of his claim for com- 
pensation. taking advantage of Rule 30 
of the Rules, as the respondent Gurcha- 
Tan Parshad not only did not hold any 
verified claim but was not even a displa- 
ced person aS he had been residing in 
Ludhiana long before the partition of the 
country took place. Before this applica- 
tion for transfer made by Dev Rai could 
be adjudicated upon. Gurcharan Parshad. 
Respondent No. 4. whose mother Smt. 
Lajwanti was a displaced person holding 
a verified claim, succeeded in obtaining 
transfer of the entire house. jointly with 
his mother. Because of this order of the 
District Rent and Managing Officer dated 
29th January. 1960. the Assistant Settle~ 
ment Officer. Ludhiana, Shri D. C. Gan- 
pati, rejected the apnellant’s- application 
for transfer on 20th May. 1960. An appeal 
against this order preferred by Dev Rai 
‘was, however. accepted on 24th Septem- 
ber, 1960. by the Settlement Officer. who 
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was invested with the powers of the Sef- 
tlement Commissioner. It was directed 
that the compensation case of the appel= 
lant be reopened and the house be trans+ 
ferred to him. This order, having been 
passed without notice to the respondents 
Gurcharan Parshad and his mother Smt 
Lajwanti, was set aside on 15th Septem . 
ber, 1961, by the Deputy Chief Settle-« 
ment Commissioner, exercising the 
Powers of the Chief Settlement Commis 
sioner. 


17. This was. however, not the 
end of the matter. On 23rd of October, 
1961, Shri Parshotam Sarup. Deputy 
Chief Settlement Commissioner in exera 
cise of his revisional jurisdiction set aside 
the order dated 29th of Januarv. 1960. by 
which the District Rent and Managing 
Officer had directed the transfer of the 
house in dispute in favour of Respondents 
4 and 5 to the exclusion of the appellant 
Dev Raj. He remanded the case for fresh 
decision, directing that the eligibility of 
the contending parties be first determin- 
ed. This order forms Annexure ‘A’ to the 
writ-petition out of which this reference 
has arisen. 


18, Finding that no steps had been 
taken to implement this order, on 13th of 
of February. 1962 the appellant Dev Rai 
moved the Chief Settlement Commissioner 
(Annexure ‘B’). Subsequently, he made 
another application (Annexure ‘C’) on the 
24th of January. 1963, and ‘ultima~ 
tely. approached the Settlement Officer, 
Jullundur. for transfer of the house by 
means of the application (copy Annexure 
‘D’) dated 8th of April, 1963. A copy of 
the same was sent to the District Rent and 
Managing Officer. Unfortunately. for a 
long time no action was taken to imple» 
ment the order of Shri Parshotam Lal 
dated 23rd of October. 1961, but ultimate- 
ly on 24th of May, 1966, Shri T.. R. 
Chona. Assistant Settlement Commis 
sioner, Jullundur, by his order (Annexure 
‘F’) refused to transfer the property to 
any of the contending claimants, holding 
that in view of the fact that Rule 30 had 
been abrogated as far back as 3rd of 
August, 1963. the eligibility of the claim~ 
ants could not be determined and hence 
no transfer of the property could be made 
to anvone of them, but it was to be puf 
to auction. Dev Rafs petition for revision 
against this order was rejected by the 
Chief Settlement Commissioner, Delhi. on 
16th September, 1966. vide his order 
Annexure ‘G’. His application to the Cen~ 
tral Government under Section 33 of the 
Act met the same fate and was reiected 
vide order (Annexure ‘H’) dated 19th of 
June, 1967. It was thereupon that Dev 
Rai invoked the extraordinary jurisdic~ 
tion. of this Court under Articles 226 and 
927 of the Constitution. praying thaf F 
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setting aside the orders of the Rehabili- 
tation Authorities by which they had re- 
fused to transfer the house to him, a 
direction be issued to determine the eligi- 
bility of the petitioner under Rule 30 as 
it existed on 23rd October, 1961. and 
transfer the house to him. 


19. The learned Single Judge. be- 
fore whom the matter came un: agreed 
with the authorities that because of ab- 
rogation of Rule 30 the evacuee property 
in dispute could not be transferred to the 
appellant. Being still dissatisfied -Dev Rai 
appealed under clause 10 of the Letters 
Patent against this order dated 10th of 
February. 1969. The finding of the learn- 
ed Single Judge that the Rules as they 
existed on the date of the decision were 
applicable and that the appellant could 
not take advantage of the rule that had 
been abrogated during the pendencv of his 
application for transfer of the pro- 


_ perty was Challenged. In holding that the 


appellant could not take advantage of the 
abrogated rule, the learned Single Judge 
observed: 


“The order dated 23rd October. 1961, 
did not create any right in favour of the 
petitioner and no final order of transfer 
of property prior to the change in law was 
made in his favour. It is unfortunate that 
the matter remained pending for auite a 
long time and in the meantime Rule 30 
was abrogated. Nevertheless. the Assistant 
Settlement Officer was justified in dis 
posing of the matter in accordance with 
law as it stood at that time and not when 
the case was remanded to him.” 


20. When the Letters Patent ap- 
peal came up before my Lord the Chief 
Justice and mvself, reliance for upholding 
the view taken by the learned Single 
Judge was placed on the Bench decision 
of this Court in L. P. A. 92 of 1963. decid- 
ed an 19-2-1964 (Puni), wherein it had 
been held that the Rules, as they existed 
on the date of the decision and not on the 
date of the application. would apply to all 
Pending proceedings under the Act. Sub- 
sequent to this decision a Eull Bench of 
this Court in 69 Pun LR 1 = (AIR 1967 
Puni 297) (FB). bv majority (Mehar Singh 
C. J. and D. K. Mahajan J.). however, 
held that Rule 30 as amended on March 


- 24, 1961 did not apply to Revisions pend- 


ing on that date or filed thereafter under 
Sections 24 and 33 of the Act, implying 
thereby that the amended rule operated 
to affect the pending proceedings unto 
the stage of the appeal. On behalf of the 
appellant Dev Rai it was contended that 
the Full Bench decision had no bearing 


on the point as the learned Judges had 
proceeded on the assumption that 
the decision in Mela Ram’s case, 


supra, was correct and had directed them- 
selves solely to the auestion, whether the 





- of the amended rule 30. 
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amended rule applied to the pending Re« 
visions under S. 24 and applications under 
Section 33 or should be confined unto the 
Stage of Appeal. Challenging the correct~ 
ness of the view taken in Mela Ram’s case 
with regard to the retrospective operation 
reliance was 
placed upon the decision of their Lordships 
of the Supreme Court in Civil Appeal 
No. 2145 of 1966. decided on 3-2-1967 
(SC), wherein while dealing with Rule 19 
it had been held that there was a vested 
right in a displaced claimant for the de~- 
termination and satisfaction of his claim 
and anv subsequent modification of that 
rule would not affect the right of a per- 
son to have his claim ascertained in at= 
cordance with the Rules. as they existed 
on the date of his making the application. 
In view of the importance of the question 
raised, the Letters Patent Bench directed 
that the controversy with regard to the 
effect of abrogation of Rule 30 be settled 
authoritatively by a Full Bench. The 
Full Bench constituted as my learned 
brothers P. C. Pandit, R. S. Narula and 
Gopal Singh, JJ.. eee felt that since 
Chanan Dass’s case 69 Pun LR 1 = (AIR 
1967 Puni 297) (FB) had been heard bv a 
Bench of 3 Judges and doubt was cast on 
its correctness, the matter be dealt with 
bv a larger Bench. Accordingly, this Bench 
of five Judges has been constituted to 
answer the question, which has been set 
out in the opening part of this order. 


21. To resolve the controversy 
raised before us. it is necessary not only 
to refer to the historv of Rule 30. the 
benefit of which the appellant claims. but 
also to notice the scheme of the Rules in 
which it occurs and that of the Act under 
which they have been framed. 


22, On the Partition of the country 
Hindus, Sikhs and other non-Muslims from 
West Pakistan and East Bengal were com- 
pelled to leave their hearths and homes. 
seeking shelter in free India, Because of 
this influx of refugees the Government of 
this country was confronted with gigantic 
problem of rehabilitation of displaced per~ 
sons. As a result of a similar movement of 
Muslims from this country to Pakistan, 
the property left behind by them became 
available and the Government decided to 
utilise the same for compensating the dis- 
placed persons from Pakistan and for their 
rehabilitation. Displaced persons were 
thereupon required to put in their claims 
for the properties that they had left be- 
hind in Pakistan. The claims were dulv 
registered and in accordance with the’ 
Rules and law promulgated for the pur-~ 
pose they were got verified. To compen-= 
sate such claimants and to: rehabilitate 
them, the Displaced Persons (Compensa~ 
tion and Rehabilitation) Act. 1954. was en~ 
acted and it came into force_on the 9th 
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of October, 1954. Its preamble is in these 
words: 

“An Act to provide for the payment of 
compensation and rehabilitation grants to 
displaced persons and for matters connect~ 
ed therewith.” 


23. Section 3 of the Act sets up 
the machinery for carrying out its purpose 
and to enforce its provisions. Section 4 
enjoins upon the Central Government to 
issue notifications in the official Gazette 
from time to time, but not later than the 
thirtieth day of June. 1955. reauirine all 
displaced persons having a verified claim, 
to make applications for the payment of 
compensation. As before this Act came 
into force most of the available evacuee 
property had been leased out or allotted 
and occupied by displaced persons. provi- 
sion is made in Section 5 for the determi- 
nation of public dues recoverable from the 
applicant and they have to be adiusted 
in determining the amount of net com- 
pensation under Section 7 due to a dis- 
placed person. Section 8 prescribes the 
form and manner of pavment of compen- 
sation. It lays down that compensation may 
be- paid in one or more of the various 
forms stated therein, namely. cash. Gov- 
ernment bonds. sale to the displaced per- 
Son of any property from the compensa~ 
tion pool, transfer of shares and deben- 
tures and such ather form as mav be pre- 
scribed. Sub-section (2) thereof provides 
that for the purpose of payment of com- 
pensation the Central Government mav. 
bv rules. provide. inter alia for the scales 
according to which. the form and manner 
in which and the instalment by which. the 
compensation mav be paid to different 
classes of displaced persons. Section 10 
prescribes special procedure for payment 
of compensation to displaced persons to 
whom acauired evacuee property had been 
allotted under various notifications spe- 
os therein, by transfer of such proper- 


24. Section 12 authorises the Cen- 
tral Government to acquire anv evacuee 
property for a public purpose. being a pur- 
pose, connected with the relief and re- 
habilitation of displaced persons. includ- 
ing payment of compensation to such per- 
sons. On publication of such notification 
“the right. title and interest of anv eva- 
cuee in the evacuee property specified in 
the notification shall. on and from the 
beginning of the date on which the noti- 
fication is so published. be extinguished 
and the evacuee property shall vest ab- 
solutely in the Central Government free 
from all encumbrances”. It was in exer- 
cise of these powers that the Central Gov- 
ernment acquired evacuee property and 
the same became a part of the compen- 
sation pool set up under Section 14 and 

ft'is out of this property in compensation 


Dev Rai v. Union of India (FB) 


A.LE. 


pool that compensation is paid to dis- 
placed persons, 

25. Omitting the provisions that 
are not relevant for the purposes of this 
case we come to Section 20. It provides 
for the transfer of property out of the 


* compensation pool by sale. lease or allot- 


ment, etc. subiect to anv rules that may 
be framed under the Act. 

26. Sections 22 to 33 contain pro« 
visions for appeal, revision etc. to various 
authorities under the Act. Section 40, 
which is the last section of this Act. auth- 
orises the Central Government to make 
Rules to carrv out the purposes of this Act 
including: 

“(s) the terms and conditions subiect 
to which property may be transferred to 
a displaced person under Section 10. 

(i) the procedure for the transfer of 
property out of the compensation pool and 
the manner of realisation of the sale pro- 
ceeds or the adiustment of the value of 
the property transferred against the 
amount of compensation,’ 

27. It was in exercise of this 
power under Section 40 that the Displac- 
ed Persons (Compensation and Rehabili< 
tation) Rules. 1955. were framed. On their 
promulgation by publication in the Gov- 
ernment Gazette, they came into force on 
the 21st of May. 1955. The Scheme of 
these Rules and some of the provisions 
made thereunder mav now be noticed. 


28. Chapter II of the Rules lays 
down the procedure for submission of com- 
pensation applications and determination 
of public dues. Under Rule 4. which oc- 
cures in this chapter. an application for 
compensation has to be made by a dis< 
placed person in the form specified in Ap- 
pendix I and it has to be accompanied by 
the questionnaire in the form specified in 
Appendix II and an affidavit in the form 
specified in Appendix IIT. besides certified 
copy of the scheme. assessment order and 
some other documents. Chapter III lays 
down the procedure to be followed by the 
Settlement Commissioner on receipt of the 
duplicate copies of the applications for 
compensation. Chapter IV contains provi- 
sions for determination of compensation. 
This brings us to Chanter V headed ‘Pay~ 
ment of compensation by transfer of ac- 
quired evacuee properties’. It is in this 
chapter that rule 30. on which the ap- 
pellant bases his claim to the transfer of 
the house in dispute. occurred. Rule 22 
with which this chapter opens lavs down 
the various categories of property which 
shall “ordinarily be allotted”. Category 
(a) as it originally stood in this rule read 
as follows: 

“(a) anv residential property in the 
occupation of a displaced person, the value 
of which does not exceed five thousand 
rupees.” 
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29. Subsequently. by an amend- 
ment dated 21st September, 1955, the 


words “five thousand” were replaced bv 
the words “ten thousand” and bv a still 
later amendment dated 22nd of May. 1962, 
these words were substituted by “fifteen 
thousand”, 

30. Rule 23 provides: 

"23. Classes of acquired evacuee pro~ 
perties which may be sold.— All acauired 
evacuee properties which are not allott- 
arle junder Rule 22 shall ordinarily be 
sold. 

31. Rule 24 enjoins upon the Re- 
giona} Settlement Commissioner to deter- 
mine the value of the allottable property 
that is to be transferred to a displaced 
person in satisfaction of his claim before 
ordering its transfer, Rules 25, 26, 30 and 
31 make provision for the transfer of eva- 
cuee property to a person or persons in 
occupation thereof. Rule 25 relates to the 
property that is in the sole occupation of 
a person holding a verified claim. while 


rule 26 deals with the transfer of a pro- . 


perty in the sole occupation of a person 
who does not hold a verified claim. 


32. Rule 30, with which we are 
concerned, relates to allottable property 
which is in occupation of more than one 
person. As originally promulgated it read 
as follows: 


“30. Payment of compensation where 
an acquired evacuee property which is an 
allottable property, is in occupation of more 
than one person.— If more persons than 
one holding verified claims are in occuna~ 
tion of anv acquired evacuee property 
which is an allottable property, the pro- 
perty shall be offered to the person whose 
net compensation is nearest to the value 
of the property and the other persons 
may be allotted such other acauired pro~ 
wey which is allottable as may be avail~ 
able: 


Provided that where anv such pro- 
perty can suitably be partitioned. the 
Settlement Commissioner shall partition 
the property and allot to each such per- 
Son a portion of the property so partition- 
ed having regard to the amount of net 
compensation payable to him. 


Explanation I— The provisions of 
the rule shall also apply where some of 
the persons in occupation of any acauired 
evacuee property which is. an allottable 
Property hold verified claims and some do 
not hold such claims. 


Explanation Il— If any acauired 
evacuee property has been allotted to a 
member of a familv defined in sub-rule 
(3) of Rule 7 who does not hold any veri- 
fied claim and if another member of the 
family holding a verified claim is in oc- 
cupvation of such propertv. the compen- 
sation payable to such other member of 


(FB) [Prs. 29-35] P.& H. 7I 


the family mav be adiusted against the 
value of the praperty.” 


33. This rule was amended more 
than once. By the amendment dated 24th 
of March 1961 the words “the highest were 
substituted for the words “nearest to the 
value of the property”. 


34. Subsequent to these amend- 
ments Rule 30 in its entirety was deleted 
by the Sixth Amendment of the Rules 
effected on 3rd of August. 1963. and it is 
because of this abrogation that the autho- 
rities concerned have refused to transfer 
the property to the appellant who claims 
to have been in its occupation and holds 
a verified claim. His claim for transfer can 
be accepted only if it is found that Rule 
30, which was in existence when he ap- 
plied to the. Rehabilitation Authorities for 
transfer. would continue to govern his 
ease, notwithstanding its abrogation and 
the fact that on the day the Rehabilita- 
tion Authorities had to adiudicate his 

im it was no longer in existence 


35. Though sometimes distinction 
is made between ‘repeal’ and an amend- 
ment’, in essence there is no real distinc- 
tion. Amendment is, in fact, a wider term 
and it includes abrogation or deletion of 
a provision in an existing statute. If the 
amendment of the existing law is small 


. the Act professes to amend. if it is exten- 


sive, it repeals the law and re-enacts it. 
(See N, S. Dal Mill v, Firm Sheo Prasad, 
AIR 1958 All. 404). Reference may here 
be made to page 447 of Sutherland’s 
Statutory Construction. 3rd Edition. Vol. 
I, wherein it is stated: 

“The distinction between repeal and 
amendment, as these terms are used by 
the Couris, is arbitrary. Naturally the 
use of these terms by the Court is based 
largely on how the Legislatures have 
developed and applied these terms in 
labelling their enactments. When a section 
is being added to an Act or a provision 
added to a section. the Legislatures com< 
monly entitle the Act as an amendmenf 
E When a provision is withdrawn from 
a section. the Legislatures call the Act an 
amendment. particularly when a provision 
is added to replace the one withdrawn. 
However, when an entire Act or section 
is abrogated and no new section is added 
to replace it, Legislatures label the Act 
accomplishing this result a repeal. Thus 
as used by the Legislatures. amendment 
and repeal mav differ in kind—addition as 
opposed to withdrawal or only in degree— 
abrogation of part of a section as opposed 
to abrogation of a whole section or Act: 
or more commonly, in both kind and de- 
gree—addition of a provision to a section 
to replace a provision being abrogated as 
opposed to abrogation of a whole section 
of an Act. This arbitrary distinction has 
been followed by the Courts. and they 
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have developed separate rules of construc- 
tion for each. However, they have recog- 
nised that frequently an Act purporting 
to be an amendment has the same aualita- 
tive effect as a repeal—the abrogation of 
an existing statutory provision—and have 
therefore applied the term ‘implied re- 
peal’ and the rules of construction appli- 
cable to repeals to such amendments.” 


_ 36." By the Sixth Amendment of 
the Displaced Persons (Compensation and 
Rehabilitation) Rules. 1955. rules 30 and 
31 have been omitted, Rule 30. with which 
we are concerned in this case and which 
has been reproduced earlier. relates to the 
payment of compensation to a displaced 
person by allotment of acauired evacuee 
property which is in possession of more 
than one person. From the other provi- 
sions contained in this Sixth Amendment, 
it becomes apparent that the deletion of 
this rule became necessary because of the 
amendment of Rule 22, which lays down 
the various classes of acquired evacuee 
property that shall ordinarily be allotted. 
One of the categories of such property. 
clause (a). is “any residential property in 
the occupation of a displaced person. the 
value of which does not exceed fifteen 
thousand rupees”. By the Sixth Amend- 
ment to this provision the following Ex- 
planation was added: 


“No property referred to in clause (a) 
or clause (b) shall be allottable. if it is 
in the occupation of two or more persons. 
whether any or all of them be displaced 
persons or not.” 


37. As a result of this Explanation 
the acquired evacuee property in posses- 
sion of two or more persons. even though 
displaced and holding verified claim, ceas- 
ed to be allottable. Accordingly. Rule 30, 
which related to transfer of such property 
was rendered redundant or otiose, Thus, 
the deletion of this rule by the same 
Amendment (No. G. S. R 1317, dated 
8-8-1963. published in the Gazette of 
India Pt. II. on 10-8-1963) was merely in- 
tended to chop off the dead wood. In fact, 

-all the amendments made bv the Sixth 
Amendment of the Rules. were made to 
take evacuee property. which was in oc- 
cupation of two of more persons, out of 
the category of allottable property and it 
was to achieve this end that an Explana- 
tion to R. 36 aswell was added declaring 
that even the Government built properties 
which are in possession of two or more 
persons, shall not be allottable. 


38. In this situation. it is in reality 
the effect of the amendment of Rule 22 
that requires consideration. Even if there 
fis anv difference between repeal and 
amendment, that will not be of much con- 
sequence, as the abrogation of Rule 30 in 
the case before us is a conseauence of ‘the 
amendment of Rule 22 as noticed above 
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39. What has been urged before 
us is that the abrogation of Rule 30 could 
not operate retrospectively so as to take 
away the right of the appellant to have 
the property which was allottable at the 
time he applied for its transfer. transfer- 
red to him. 

40. Section 6 of the Central Gene- 
ral Clauses Act (10 of 1897). which deals 
with the effect of repeal of an Act or a 
Central Regulation, provides that: 

“Unless a different intention appears, 
the on shall not— 


woevenscces evvesvesee 


(b) affect the previous operation of 
any enactment so Tepealed or anything 
duly done or suffered thereunder. or 


_ (c) affect anv right, privilege. obliga- 
tion or liability acquired. accrued or in- 
curred under any enactment so repealed: 


or 
(D)osccscenecdscceces suse 


(e) affect anv investigation. legal pro- 
ceeding or remedy in respect of any such 
right, privilege, obligation. liability penal- 
ty. forfeiture or punishment as aforesaid: 
and anv such investigation. legal proceed- 
ing or remedy may be instituted, continu- 
ed or enforced. and anv such penalty. for- 
feiture or punishment may be imposed as 
if the repealing Act or Regulation had 
not been passed.” 


41. This is in consonance with the 
fundamental rule of interpretation that no 
statute shall be construed to have a re- 
trospective effect unless such intention 
appears very clearly in the terms of the 
Act or arises by necessary and distinct 
implication. Thus, we have to look to the 
repealing Act or provisions to find out 
whether the rule that has been abrogated 
would continue to govern the pending 
proceedings. 


42. It cannot be disputed thaf 
prior to the abrogation of Rule. 30. the ap- 
pellant. who is a displaced person holding 
a verified claim and was in possession of 
the house in dispute, was entitled to ap- 
ply for its transfer to him and. if found 
eligible, the authorities could transfer the 
same to him. It is also true that if the law 
as it stands on the date of determination 
of his eligibility or adiudication of hi 
claim to transfer is to be considered. then 
because of the amendment of Rule 22 
and the abrogation of Rule 30. it was no 
longer open to him to claim the transfer 
of this house and thus his right to the 
transfer of property in satisfaction of his 
Claim stands adversely affected. The an- 
pellant, however. applied for transfer of 
this property long before this amendment 
in the Rules. when the property in his 
occupation was allottable under Rule 22 
and he was entitled to ask for its transfer 
to him under Rule 30. It is vehemently 
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urged on his behalf that these amendments 
of the Rules were not intended to operate 


rètrospectively so as to take away his 
right to the transfer of this provertv. 


43. Dealing with retrospective 
operation of statutes. Maxwell in his 
“The Interpretation of Statutes” (12th 
Edition) at page 215 states: 


“Upon the presumption that the legis 
Tature does not intend what is unjust rests 
the leaning against giving certain statutes 
a retrospective operation. They are con~ 
strued as operating only in cases or on 
facts which come into existence after the 
statutes were passed unless a retrospective 
effect is clearly intended. It is a funda- 
mental rule of English Law that no statute 
Shall be construed to have a retrospective 
effect unless such an intention appears 
wery clearly in the terms of the Act. or 
arises by necessary and distinct implica- 
tion.” 

44. In the Sixth Amendment of 
the Rules, there is no express provision 
making these amendments retrospective, 


45. Bindra in his Interpretation of 
Statutes. (Fifth Edition) at page 643. has 
dealt with this matter thus: 


“Perhaps no rule of construction is 
more firmly established than this —that 
a retrospective operation is not to be given 


to a statute so as to impair an existing. 


right or obligation otherwise than as re- 
gards matter of procedure. unless that 
effect cannot be avoided without doing 
violence to the language of the enactment. 
1A statute which impairs vested rights or 
the legality of its transactions or the ob- 
ligations of contract should not prima 
facie be held to be retrospective. Such 
rights cannot be taken awav by implica~ 
tion. A statute affecting private rights is 
fo provide expressly for either the taking 
away of the private right or for imposing 
restrictions on that right. The rights cannot 
be -taken awav or restricted bv implica- 
tion. .....00-- It is well settled that a statute 
fis-not to be construed to operate retro- 
spectively so as to take away a vested right 
unless that intention is made manifest by 
language so plain and unmistakable that 
there is no possibility of anv choice or 
meanings, If the enactment is express in 
fanguage. which jis fairlv capable of 
either interpretation. it ought to be con- 
strued as prospective only. The retrospe~ 
ctivity of a procedural statute will not. 
however. affect substantive rights which 
have already vested in a citizen........ A 


“The same rule governs the applica- 
bility of an amending statute to a pending 
‘action. When an amending section avoids 
transactions, then it is necessarv 
fo have clear words in the statute 
ff transactions entered into before the Act 
are to be affected,” 
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46. At page 387 of Craies on 
Statute Law (Seventh Edition) it is stated: 


“A statute is to be deemed to be re 
frospective. which takes away or impairs 
any vested right acauired under existing 
laws. or creates a new obligation. or im- 
poses a new duty. or attaches a new dis- 
ability in respect to transactions or con- 
siderations already past. But a statute is 
not properly called a retrospective statute 
because a part of the reauisites for its ac- 
tion is drawn from a time antecedent to 
its passing. In Laurie v. Renad. (1892) 3 
Ch. 402. Lindley L.J. said: It ïs a funda- 
mental rule of English Law that no statute 
shall be construed so as to have a retros- 
pective operation. unless its language is 
such as plainlv to reauire such a construc- 
tion. And the same rule involves another 
and subordinate rule. to the effect that a 
statute is not to be construed so as to have 
a greater retrospective operation „than its 
language renders necessary......... 


47. The learned Author then gave 


` the following auotation from Pardo v. 


Bingham. (1869) 4 Ch. Apn. 735. where 
Lord Hatherly in his judgment said: 


“The question is ............ Secondly, 
whether on general principles the statute 
ought in this particular section to be held 
to operate retrospectively. the general 
Tule of law undoubtedly being. that except 
there be a clear indication either from the 
subject-matter or from the working of a 
statute. a statute is not to receive a ré~ . 
trospective construction ...In fact we must 
look at the general scope and’ purview of 
the statute, and at the remedy sought to be 
applied. and consider what was the former 
state of the law. and what it was the 
legislature contemplated.” 


48. The question of retrospective 
operation of an amending provision came 
up before their Lordships of the- Sup- 
reme Court in Moti Ram v. Surai Bhan 
AIR 1960 SC 655. where Gaiendragadkar 
J. (as his Lordship then was) summed up 
the legal position in these words: 


“It is well settled that where an 
amendment affects vested rights the 
amendment would operate prospectively 
unless it is expressly made retrospective 
or its retrospective operation follows as a 
matter of necessary implication.” 


49. In that case their Lordships 
were dealing with the amendment of one 
of the clauses of Section 13 (3) of the East 
Punjab Urban Rent Restriction Act. ner- 
tainine to a ground for eviction. Continu- 
ing his Lordshin observed: 


“The amending Act obviously does 
not make the relevant provision retros- 
pective in terms and we see na reason to ' 
accept the suggestion that the retrospec- 
tive operation of the relevant provision 
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can be spelled out as a matter of neces- 
sary implication.” 

~ 50. Pointing out that if the amend- 
ment is considered to be retrospective it 
would result in automatic failure of all 
pending actions. in which landlords mav 
have applied for possession of their build- 
ings let out to the tenants under that 
provision. Gajendragadkar J. proceeded on, 
to say: 

“If such a drastic consequence was 
really intended by the Legislature it would 
certainly have made appropriate provi- 
sions in express terms in that behalf. 
Where the Legislature intends to. make 
substantive provisions of law retrospective 
in operation. it generally makes its inten- 
tion clear by express provisions in that 
behalf.” . 

51. Recently in Income-tax Offi- 
cer, Allepey v. I. M. C. Ponnoose. AIR 
1970 SC 385. their Lordships of the Sup- 
reme Court dealing with this matter said: 

“It is open to a sovereign legislature 
to enact laws which have retrospective 
operation. The courts will not ascribe re- 
trospectivity to new laws affecting rights 
unless by express words of necessarv im- 
plication it appears that such was the in 
tention of the legislature. The Parliament 
can delegate its legislative power within 
the recognised limits. Where any rule or 
regulation is made bv anv person or au- 
thority to whom such powers have been 
delegated by the legislature it mav or mav 
not be possible to make the same so as to 
give retrospective operation. It will depend 
on the language employed in the statutory 
provision which may in express terms or 
by necessary implication empower the 
authority concerned to make a rule or 
regulation with retrospective effect. But 
where no such language is to be found it 
has been held bv the courts that the per- 
son or authority exercisine subordinate 
legislative functions cannot make a rule, 
regulation or bve-law which can operate 
with retrospective effect.” 

52. In Arian Singh v. State of 
Puniab, ATR 1970 SC 703 Hegde J. ob- 
served: 

“It is a well settled rule of construc- 
tion that no provision in a statute should 
be given retrospective effect unless the 
legislature by express terms or bv neces- 
sary implication has made it retrospec- 
tive and that where a provision is made 
retrospective, care should be taken not 
to extend its retrospective effect beyond 
what was intended.” ‘ 


53. In Ram Parshad Halwai v. 
Mukhtiar Chand. ILR (1958) 11 Puni 
1953. a Division Bench of this Court 
dealing with the amendment of one of 
the clauses of Section 13 (3) of the East 
Punjab Urban Rent Restriction Act. 1949, 
said: 
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_ “It is correct that the fntention to 
give retrospective operation to a statute 
So as to make it applicable to pending 
actions need not be stated in express 
terms, necessary implication also is a 
recognised mode of expression. The free- 
dom of legislature to express its mind 
in any form cannot be restricted. But 
where anv such intention is suggested, 
the Courts alwavs insist on there being 
a clear. adequate and uneauivocal expre- 
ssion of the intention. which should nof 
be easy to mistake. The matter is one of 
construction and if upon a construction 
of the enactment it is absolutely apparent 
that it was the intention of the legisla- 
ture that provisions of the Act should 
apply to pending cases, they have to be 
so applied,” 


54, The legal position as if emerges 
from the above discussion with regard to 
the effect of amending or a repealing 
statute may be summed up thus: 


A retrospective operation is not fo 
be given to a statute so as to impair an 
existing right or obligation otherwise 
than as regards matter of procedure. un~ 
less that effect cannot be avoided with- 
out doing violence to the language of the 
enactment. It is well settled that a statute is 
not to be construed to operate retrospec~ 
tively so as to take awav or impair a ves- 
ted or substantive right, unless that ins 
tention is made manifest by language so 
plain and unmistakable that there is no 
possibility of any choice of meanings. If 
the enactment js expressed in language, 
which is fairly capable of either inter- 
pretation, it ought to be construed as 
prospective only. The retrospectivitv of 
a procedural statute will not. however, 
affect substantive rights which have 
already vested in a citizen. 


55. When an amending section 
avoids transaction. then it is necessary 
to have clear words in the statute if 
transactions entered into before the Act 
are to be affected. If there is an express 
provision making the amending provision 
retrospective. effect has to be given to it, 
but even in absence of anv such a provi- 
sion the amending statute can have re- 
trospective effect if its language is such ' 
as plainly to require such a construction. 
Even then a statute is not to be constru- 
ed so as to have a greater retrospective 
operation than its language renders neces- 
sary. The indication to affect existing 
rights or remedies must be clear and it 
has to be gathered either from the sub- 
ject-matter or from the working of a 
statute. For that purpose we have to 
look at the general scope and purview 
of the statute. and at the remedv sought 
to be applied. and consider what was the 
former state of the law. and what it was 
that the legislature contemplated. 
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56. The sixth Amendment of the 
Displaced Persons (Compensation and 
Rehabilitation) Rules. 1955. effected in 
the year 1963. with which we are concer~ 
Ned in this case, admittedly does not con-~ 
tain anv express provision making the 
amendments mentioned therein. includ~ 
fing the omission of rule 30. retrospective. 
Indisputably rule 30. which has been re« 
produced above, as it stood ‘before its 
deletion, is not a procedural provision 
‘but pertains to transfer of allottable eva- 
cuce property to displaced persons hold 
ing verified claims. who fulfil certain 
conditions laid down therein. If the dele- 
tion of this rule is held retrospective so 
as to apply to the pending proceedings. 
ft will obviously debar the displaced 
persons concerned from claiming the be- 
nefit of this rule and have allottable pro- 
perty transferred to them. Such an inter- 
pretation will be justified onlv if we 
find something in the amending provi- 
sion which discloses clear. adequate and 
unequivocal intention to deprive the dis- 
placed persons. who are eligible for the 
transfer of the allottable property under 
Rule 30, of its benefit. As has been noticed 
earlier, prior to its abrogation rule 30 
had been amended more than once. The 
effect of earlier amendments of this rule 
came up for consideration before this 
Court in several cases. some of which 
have been relied upon to support the 
contention that since rule 30 stood abro- 
gated on the date of the adiudication of 
the appellant’s claim for transfer no relief 
could be afforded to him. the main re- 
liance being on the Bench decision of this 
Court in L. P. A. 92 of 1963. decided on 
19-2-1964 (Puni) (referred to as Mela 
Ram’s case in the judgment) and the 
Full Bench decision in 69 P. L. R. 1 = 
(AIR 1967 Puni 297) (FB). 


57. In Mela Ram’s case. the Bench 
consisting of I. D. Dua and H. R. Khanna, 
JJ. (now their Lordships of the Supreme 
Court) dealt with a bunch of Letters 
Patent Appeals and writ petitions that 
had been referred to them to resolve the 
conflict in judicial decisions regarding 
the applicability of the amended rule 30 
to proceedings pending before the vari- 
ous Rehabilitation Authorities. The 
amendment in question (G. S. R. 460/R. 
dated 24-3-1961} was of rule 30. by which 
the words “the highest” were substituted 
for the words “nearest to the value of the 
property.” Their Lordships held the 
amended rule to be retrospective in its 
operation right upto the stage of applica- 
tion under Section 33 of the Act so as to 
control all cases not completely finalised 
by the department. 


58. Earlier a different view had. 
however, been taken bv another Bench 
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Singh. J.) in Harbans Lal v. Union of 
India, Civil Writ 513-D of 1959, decided 
on 31-12-1963 (Puni). That was also a 
case under rule 30. Harbans Lal had been 
unsuccessful upto the stage of Revision 
before the Chief Settlement Commissioner 
under Section 24 of the Act in obtaining 
Property because his claim was inferior 
to that of his opponent under rule 30 as 
it then stood. He thereupon approached 
the Central Government under Section 
33. During the pendency of those proceed~ 
ings there was an amendment of rule 98 
(a) which placed the verified rehabilita~ 
tion grant on the same footing as the 
verified claim for the purposes of rule 30. 
Because of this provision Harbans Lal. 
who was also entitled to a rehabilitation 
grant, claimed priority before the Deputy 
Secretary exercising the powers of the 
Government under Section 33. His plea 
was, however, rejected and the Bench 


ruled that _ the amended rule could 
not be given  fetrospective effect 
in the proceedings under Sec- 


tion 33 of the Act, which were in the 
nature of revisional powers intended to 
be used in much the same wav as the re~ 
visional powers conferred on the Chief 


Settlement Commissioner under Secs 
tion 24 of the Act. 
59. In Chanan Dass’s case (69 Pun. 


LR 1 = (AIR 1969 Puni 297) (FB). the 
question referred to the Full Bench was: 


. “Whether Rule 30. as amended on 
March 24, 1961 (published in the Gazetta 
of India, Part I. on April I. 1961) ap- 
plies to revisions pending on that date or 
filed thereafter under Sections 24 and 33 
of the Displaced Persons (Compensation 
and Rehabilitation) Act?” 


60. By this amendment the words 
“nearest to the value of the property” 
were substituted by the words “tha 
highest”, The Full Bench bv majority 
(Mehar Singh C. J. and D. K. Mahaian J.) 
answered this question in the negative, 
holding that “the amended Rule 30 does 
not apply to revisions pending on the date 
of its coming into operation or filed there-~ 
after under S. 24 or to applications under 
Section 33 of the Act.” Mr. Justice Dua 
(now an Hon’ble Judge of the Supreme 
Court) recording dissenting opinion. ans- 
wered the question referred to the Full 
Bench in the affirmative, saving: 


“The amended R. 30is intended to ap- 
ply to all cases involving consideration of 
the questions of paving compensation by 
transferring acquired allottable evacuee 
Property pending before the department 
till thev are finalised and this would in- 
clude proceedings actuallv pending with 
the Central Government under S. 33 of the 
Act. These proceedings are governed by 
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the amended rule for they like those 
under Section 24 and proceedings by wav 
of appeal seem to be steps in a series of 
proceedings under the Act. all connected 
by an intrinsic unitv and are to be regard~ 
ed as one legal proceedings.” 


61. It is evident that because of 
the majority opinion of the Full Bench the 
decision in Mela Ram’s case LPA 92 of 
1963 D/- 19-2-1964 (Puni) stood partially 
overruled to the extent of making the 
amended rule inapplicable to the revi- 

. Siona] proceedings under Sections 24 and 
33 of the Act. This decision of the Full 
Bench, clearly implied. that the amended 
tule would apply retrospectively to the 
pending proceedings before departmental 
authorities upto the appellate stage. 


62. It has, however been urged 
before us on behalf of the appellant that 
Chanan Dass’s case 69 Pun LR I = (AIR 
1967 Puni 297) (FB) (supra) should not be 
taken as authority for the proposition that 
the Sixth Amendment of rule 30. even 
though it results in its abrogation. has to 
be given effect to in proceedings pending 
under that rule and upto the stage of ap- 
peal, as the question referred to the 
Bench in that case was confined only to 
the effect of an amendment on the pro- 
ceedings pending under Sections 24 and 
33 of the Act, and it was never called 
upon to consider. nor did it go into. the 
question whether the amendment of 
Rule 30 operated retrospectively so as to 
affect the claims under that rule which 
were yet awaiting adjudication before the 
original or appellate authority. It is em- 
phasised that the effect of the amendment 
of Rule 30 on the claims pending before 
the original authorities and the appeals 


against orders passed under that provision’ 


did not arise in that case and both the 
order of reference and the decision of 
the Full Bench proceeded on the assump- 
tion that pending proceedings upto the 
stage of appeal were governed bv the 
amended rule. which assumption. so the 
learned counsel urges. is not correct 


63. It is true that so far as the 
proceedings before the Rehabilitation Au- 
thorities upto the stage of appeal are con- 
cerned the Full Bench has not ruled that 
the amended rule would not apply retro- 
spectively and to that extent the decision 
in Mela Ram’s case LPA 92 of 1963 D/~ 
19-2-1964 (Puni) continues to hold the 
field, All the same it is abundantly clear 
that the finding in Mela Ram’s case that 
the pending proceedings upto the stage of 
appeal would be governed bv the amended 
Rule 30 was not specifically affirmed by 
the Full Bench. In fact. their Lordships of 
the Full Bench were not called upon to 
Bo into the question whether the amended 


v. Union of India (FB) 


A.LE. 


rule applied upto the, stage of the appeal 
The auestion referred to for their Lords 
ships’ opinion was limited one’ and what 
they were called upon to consider was: 
““Whether Rule 30 applied to revisions 
pending on the date of its amendment 
or filed thereafter under sections 24 and 
33 of the Act?” and this question ‘was 
answered bv the maiority in the negative, 
Though it can be argued with some plausi= 
bility that had their Lordships of the Full 
Bench found that the amended rule did 
not apply retrospectively even to pending 
claims under Rule 30 or the appellate 
proceedings. they would have made that 
a ground for not extending its operation 
to proceedings beyond the stage of ap 
peal, yet the fact remains that their Lord« 
ships having not been called upon to con 
sider whether the amended rule was am 
plicable upto the stage of appeal. scrupu« 
lously refrained from going into that 
matter. This is apparent both from the 
majority and the minority judgments. In 
paragraph 11 at page 15 of the Report. the 
learned Chief Justice observed: 

“It has already been pointed out that 
Rule 30 has been held to have retrospec- 
tive effect and that question is not before 
this Bench, for the auestion under cons 
sideration deals only with the stage of rex 
vision and the applicability of the amend= 
ed rule at that stage.” 


_ 64 In fact, this was emphasised 
by Dua J. in the’ opening part of his judg- 
ment (paragraph 16) when his Lordship 
said: 

“The question formulated apparently 
assumes that Rule 30 of the Displaced Pera 
sons (Compensation and Rehabilitation) 
Rules, 1955. (hereinafter called the Rules) 
as amended in March. 1961. would govern 
the proceedings pending on appeal under 
Section 22 of the Displaced Persons (Com= 
pensation and Rehabilitation) Act. 1954 
(hereinafter called the Act.) This would 
seem to me to suggest that the rule in 
question has at least partial retrospective 
effect and is not completely prospective.” 
Again at page 38, Dua J. reiterated: 

“It is significant that in the presen? 
case retrospectivity is assumed from 
which it follows that the rule does -not 
deal with vested rights as was strongly 
argued in Mela Ram’s case. LPA 92 of 
1963, D/- 19-2-1964 (Puni). The auestion is: 
does the amended rule applv to proceeds 
ings pending under section 33?” 


65. The question that has been re= 
ferred to us is. however. of wider ampli- 
tude. We have to consider whether the 
amendment of rule 30 resulting îm its 
abrogation can apply retrospectively to 
any pending proceedings at whatever 
stage it be before the Rehabilitation Au 
thorities. This involves going into the dex 
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cisions in both Mela Ram. LPA No. 92 of 
1963 D/. 19-2-1964 (Puni) and Chanan 
Dass’s case, 69 Pun LR 1 = (AIR 1967 
Puni 297 (FB). As has been observed ear- 
lier, it is not correct to sav that Mela 
Ram’s case so far as it lavs down that the 
amendment of the rule would apply Te- 
trospectively upto the stage of appeal be- 
fore the Rehabilitation Authorities. has 
been approved by the Full Bench in 
Chanan Dass’s case. The whole matter re- 
lating ‘to the retrospective operation of the 
rule to the pending proceedings at what- 
ever stage they may be is now-before us. 


_66. In fact, the decisions of ‘this 
Court with regard to the retrospective ap- 
plicabilitv of the amended Rule 30 even 
upto the stage of appeal are not uniform 
and it was because of this conflict of iudi- 
cial opinion that I. sitting in Single Bench, 
considered it necessary. by mv order D/~ 
“16-9-1963 in Mohan Lal v. Union of India 
C. W. 1586 of 1961, (Puni) that the matter 
ke decided by a larger Bench It was 
thereupon that Mohan Lals case was 
placed before the Bench hearing L. P. A. 
92 of 1963 (Mela Ram’s case). supra. 


67. The question whether the: ap- 
peals pending at the time of the amend- 
ment of Rule 30 should be decided in ac- 
cordance with the amended rule or the 
rule as it existed before the amendment 
came up for consideration before this 
Court in several cases. The decisions on 
the point, however. are conflicting. In 
Dr. Khushi Ram v. Union of India. (1962) 
64 Pun LR 755, Shamsher Bahadur J. had 
to consider the effect of an earlier amend 
ment of rule 30 whereby the word “gross” 
was substituted for the word “net”, and 
held that the amendment could not be 
given retrospective effect. observing as 
follows; 


“The amending rule. if it is given the 
construction which is sought to be placed 
on it, would deprive third respondent of 
the right to be allotted the propertv, a 
right which had vested in her before the 
amendment came into force. By no stretch 
of reasoning could it be said that the 
amendment was merely procedural. which 
could be given retrospective operation. 
Even if retrospective operation could be 
‘piven to statutory rules. it would not be 
possible to do so in the present case as 
such intention is not manifested. It can-~ 
not, however. be said to be a mere 


procedural matter which could be 
piven retrospective operation by 
implication. In mv view. the third 
respondent came to be vested with 


a right bv operation of law and she can= 
not be deprived of it by a strained inter- 
pretation of the rule which seeks to give 
it retrospective operation. The proposition 
that a vested right can arise from opera~ 
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tion of Iaw finds support from a Full 
Bench authority of this Court in Gordhan 
Das Baldev Das v. Governor General in 
TE 54 Pun LR l= AIR 1952 Pun 


68. Subsequently, in Civil Writ 
No. 32 of 1960 (Puni) (Saiian Singh v. Tha 
Chief Settlement Commr.), decided on 
28-10-1961, the same learned Judge. how-= 
ever, took a contrary view. Both these 
cases were considered by Pandit J. in Asa 
Nand v. The Central Govt. of India (1963) 
65 Pun LR 214. His Lordship preferred 
to follow the view taken by Shamsher 
Bahadur J, in Saiian Singh’s case and 
held that the amended rule applied to the 
cases which were then pending not only. 
before the appellate but before the revi- 
sional authorities as well. observing that 
No party to the dispute can be said to have 
acquired a vested right in the property 
when the matter is still pending before a 
revisional or an appellate authority, My. 
attention has been invited to another de= 
cision of Pandit J. reported as Lal Chand 
v. The Financial Commr. Puniab. Chan- 
digarh. (1962) 64 Pun LR 581. in which 
dealing with the amendment of Section 19 
of the Puniab Security of Land Tenures 
Act (10 of 1953) his Lordship held that 
the subsequent change jin the law could 
not affect the rights of the respondent, 
allottee retrospectively. In this connec- 
tion, he observed: 


“It is undisputed that when a law Js 
altered during the pendency of an action. 
the rights of the parties are decided aca 


cording to the law as it existed when the . 


action was begun. unless the new statute 
shows a clear intention to varv such Tights 
(59 P. L. R. 386 Full Bench). No such in« 
tention is apparent from the Amending 
Act 32 of 1959.” 

69. Later, however, in Mela Ram 
v. Govt. of India (Civil Writ No. 307 of 
1962 reported in 1963 Cur LJ 254) Sham= 
sher ‘Bahadur J., while again considering 
the amendment of Rule 30 the Dis« 
placed Persons (Compensation and: Re- 
habilitation) Rules. 1955, accepted the 
view that the authorities and Courts ex« 
ercising appellate and revisional ‘jurisdic 
tion can take account of the change in the 
law and that an amendment in the statu 
tory rules would applv to a matter which 
has not been finally settled and is await- 
fing decision either before an appellate or 
revisional authority. Dealing with his two 
earlier decisions. Shamsher Bahadur J. 
referred to his own observations in Saijan 
Singh’s case (C. W. 32 of 1960). and 
followed the decision of Pandit J. in Asa 
Nand’s case (1963) 65 Pun LR 214. 


70. The same question had come 
up for consideration before some of the 
Division Benches of this Court pene ‘to 
the decision in Mela Ram’s case. They also 
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disclose that the judicial opinion was not 
consistent. Unfortunately. some of those 
decisions were not brought to the notice of 
their Lordships who heard Mela Ram’s 
case and this fact finds mention in the 
dissenting judgment of Dua J. himself in 
Chanan Dass’s case. 69 Pun LR 1 = (AIR 
1967 Puni 297 (FB). At page 31 of the 
Report his Lordship said: 


*It may be pointed out that unfortu- 
nately the Bench decision in the case of 
Harbans Lal (C. W. 513-D of 1959) was 
not brought to the notice of the Court 
hearing Mela Ram’s case along with the 
other connected cases. Casés in which this 
was the only question raised were dis- 
posed of finally but those cases in which 
it was in fact represented that some other 
point still remained to be determined were 
remitted back to Single Benches for deci- 
sion of the remaining points and for final 
orders in the cases. The point of retros- 
pective operation was finally decided in 
all cases heard by the Bench.” 


71. This brings me to the conside- 
ration of the contention that Mela Ram’s 
case (L. P. A. 92 of 1963). supra. was not 
correctly decided. Reliance in this connec- 
tion is placed upon the judgment of 
their Lordships of the Supreme Court in 
Civil Appeal No, 2145 of 1966. decided on 
3-2-1967 (SC). In that case their Lordships 
were dealing with the amendment of 
Rule 19 of the Displaced Persons (Com~ 
pensation and Rehabilitation) Rules. 1955, 
and held that the modification of the ori- 
ginal rule could not affect the right of 
a person to have his claim ascertained in 
accordance with the Rules as they existed 
on the date of his application. observing 
as follows: 


“The amended rules are not expres< 
sly made retrospective. It was so held by 
the High Court and the Chief Settlement 
Commissioner. It is a well recognised 
rule of construction that statutes should 
be interpreted. if possible. so as to res- 
pect vested rights. 


While learned counsel for the appellant 
contends that as under the old rule a 
widow who was a member of a joint Hindu 
family had a statutory right to claim com- 
pensation separately for her share and as 
the appellant had made a claim in that 
regard under the rule as it stood then, the 
subsequent amendments could not be so 
construed as to have retrospective opera- 
tion to deprive her of that right. learned 
counsel for the respondents argues that. 
as the amended rules are declaratory of 
the law, the Court should give retrospec- 
tive operation to-the new rules so as 
to apply to pending proceedings.” 


72. Thereafter their Lordships 
summed up their conclusions in these 
words; 


Dev Rai v. Union of India (FB). 


é 


A.LE. 


“Chapter IV provides the mode of © 
determination of the compensation....... ae 
Rule 19 of Chapter IV of the Rules des~ 
cribes how to ascertain the amount of 
compensation in the case of a joint family 
EOST, Chapter V provides for pavment of 
compensation by transfer of acquired eva~ 
cuee properties. Under Rule 34 thereof 
‘where any property is transferred to anv 
person under this Chapter the property 
shall be deemed to have been transferred 
to him’ from the dates prescribed there< 
under. Under the said provisions an heir 
or a deceased displaced person whose 
claim has been verified has a statutory 
right to apply for compensation. and 
under the rules before they were amend- 
ed in 1956. in the case of joint Hindu 
family such a claimant. if he is one of the 
2 or 3 members thereof. has the right to 
have his compensation calculated senara~ 
tely on his or her share. Under Chapter 
V. subject to the conditions laid down 
therein towards the compensation so as« 
certained. evacuee properties will be 
transferred to him or her. In short, a 
member of a joint Hindu familv had a 
vested right under the Rules to have his 
claim ascertained and satisfied in the 
manner prescribed by Rule 19 (2) (a). It 
is a substantive right. though a particular 
procedure is prescribed to work out that 
right. The subsequent amendments have 
not expressly made the amendments re- 
trospective and they cannot be so constru~ 
ed as to affect the right of a claimant who 
has exercised his statutory right thereto 
by filing the application under Rule 3 
of the Rules. We are not concerned here 
with the case of a person who has not 
presented his claim for compensation 
under the old Rules and nothing need 
therefore be said about his rights under 
the old Rules.” 

Adverting to the facts of the case with 
eae they were dealing. their Lordships 
said: 

“It is, therefore. seen that before the 
Tule was amended in 1956 not only she 
(appellant) had filed her claim for com- 
pensation but also an order was passed by 
the Regional Settlement Commissioner 
under Chapter IV of the Rules. 

“Therefore. the appellant had acauir- 
ed before Rule 19 was amended in 1956 a 
vested right to claim compensation under 
Tule 19 (2) (a). If so. it follows that the 
amended rules cannot affect that right. 


73. From this decision. we reach 
the following conclusions: ; 

1. It is a well recognised rule of con~ 
struction that statutes should be inter- 
preted. if possible. so as to resvect vested 
Tights, if the amended provision is not 
expressly made retrospective. 

2. Under the Displaced Persons (Com- 
pensation and Rehabilitation) Act. 1954 
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and the Rules framed thereunder, a dis- 
placed person has a vested right to have 
his claim ascertained and satisfied in the 
manner prescribed by the Rules and this 
is a substantive right. 

3. The amendments fto statutory 
rules. which are not expressly made Te- 
trospective. cannot be so construed as to 
affect the right of a claimant who has 
exercised his right by filing an application 
under the Rules, 


_ 73a. Basing himself on these obser- 
vations, the appellant’s learned counsel 
argues that the decisions in Mela Ram’s 
case L: P. A. 92 of 1963 and Chanan Dass’s 
case 69 Pun LR 1 = (AIR 1967 Puni 297) 
(FB) which proceed on the premises that 
the Rules relating to the determination 


of compensation and its pavment to a` 


displaced person do not clothe the claim- 
ant with any Tight much less a vested 
right, are no longer good law. Rule 19, 
with which their Lordships of the Sup- 
rene Court were dealing in Sardarni 
Attar Kaur’s case Civil Appeal 2145 of 
1966 D/- 3-2-1967 (SC) (supra) bears the 
heading “Special provision for payment of 
compensation to joint families” and lavs 
dawn the method of computing the com- 
pensation pavable to them. During the 
pendency of the proceedings before the 
Rehabilitation Authorities Rule 19 was 
amended so as to affect the amount of 
ecmpensation which could be claimed by 
the members of the joint familv. Their 
Lordshins ruled that such an amendment 
in the Rules could not operate retrospec- 
tively so as to adversely affect 
the amount of compensation pay- 
able to the members of ioint families, 
holding that there was a vested right in 
a claimant to the determination of the 
compensation payable to him and satis- 
faction of his claim. which cannot be 
taken away. This decision is certainly an 
authority for the proposition that a dis- 
placed person holding a verified claim has 
a vested right to have the amount of 
compensation determined and his claim 
satisfied in accordance with the Rules that 
were in existence on the date of his ap- 
plication. This is apparent even from the 
scheme of the Act and the Rules framed 
thereunder. The preamble of the Act, as 
has been noticed earlier. expressly says 
that it has been enacted “to provide for 
the payment of compensation and rehabi- 
litation grant to displaced persons and for 
matters connected therewith.” 


74. Applications for payment of 
compensation are required to be made by 
the displaced persons holding verified 
claims under Section 4 of the Act. and 
Section 7 provides for determination of 
the amount of compensation. The form 
and manner of payment of compensation 
are specified in Section 8 sub-section (2) 

wt 
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whereof empowers the Central Govern= 
ment. bv rules. to provide for various 
matters in this connection. One of the 
forms in which compensation can be paid 
is bv the transfer of the acauired evacuee 
property out of the compensation pool 
created under Section 14. which includes, 
inter alia. all evacuee property acquired 
under Section 12. This provision is made 
for determination of the compensation 
payable to various categories of displac- 
ed persons and Satisfaction of their claims 
to such compensation. There can thus be 
no doubt that the appellant like anv other 
displaced person has a right to have the 
amount of compensation payable to him 
determined and satisfied in accordance 
with the provisions of the Act and the 
Rules as they existed on the date of his 
application under Section 4 of the Act. 
It follows that except where the amend- 
ment in the Act or the Rules expressly 
or bv necessarv implication takes awav 
his right or interferes with it. his claim 
to compensation must be settled in ac- 
cordance with the Rules existing on the 
date of his application. 

74a. The learned Advocate-Gene- 
ral has. however. urged that the amend- 
ment of. Rule 30 or its abrogation in no wav 
interferes with the appellant's right to 
have his compensation determined and 
satisfied as Rule 30 as it was originallv 
enacted, or stood before its abrogation. onlv 
related to the mode of satisfaction of the 
claim and not to the determination of the 
amount. It is vehemently argued that a 
displaced claimant has no vested right in 
the mode of pavment of compensation or 
Satisfaction of his claim. and it is entirelv 
in the discretion of the authorities to pay 
him the compensation due in anv of the 
forms or manners specified in Section 8 
and the Rules made under the Aci. 


75. Support for this contention is 
sought from the decision of the Letters 
Patent Bench in Mela Ram’s case L. P. A. 
92 of 1963 (supra) where Dua J.. noticing 
the provisions of Section 8 of the Act, 
Said: 

“This section does not seem to me, 
prima facie to create anv vested right in 
a displaced person to insist on payment of 
compensation by means of allotment of 
immovable property.” 

75a. Dealing with the argument 
that in that case an offer of property had. 
in fact. been made to the displaced claim- 
ant under R. 30, his Lordship proceeded on 
to Say: $ 

“Looked at in the background of 
these provisions. it appears to me that the 
offer of property to a displaced claim- 
holder within the contemplation of Rule 
30 may with some plausibility be consi< 
dered to give rise to a certain propertv- 
interest in his favour, which mav. without 
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being unreasonable. be argued to clothe 
im with a vested or substantive right.” 


75b. His Lordship. however, re- 
fused to accept this plausible contention 
With these words:. 


“On the other hand, it can be argued 
with no less show of sound reason and 
plausibilitv that keeping in view the basic 
object of Rule 30, the law maker must be 
deemed to have intended that unless the 
property has in fact been completely 
transferred to the claim-holder and the 
controversy between the rival contesting 
claim-holders finally settled by the high- 
est departmental authority under the Act. 
the right to get the property transferred 
does not vest in the person to whom the 
department has chosen to make the of- 
fer: in other words. he has till then no 
substantive right which should be pre- 
sumed not to have been intended to be 
Hable to be impaired or adversely affected 


without express words. This contention 
would seem to possess the desir~ 
able merit of equality of treat- 
ment of the  claim-holders to as 
large an extent as it js possible 


without disturbing the completed titles 
controversy regarding which has in fact 
been finally settled by the department 
under the Act. It is in this connection 
noteworthy that the general pattern of 
the scheme of compensation appears to be 
that compensation to the displaced claim- 
ants is to be paid out of the compensation 
pool.. I am inclined also to recognise the 


need for certain retrospective laws even ` 


though they may tend to avpear certain 
vested or substantive interests. if promo- 
tion of cause of justice and of weneral 
good demand if, for the general rule of 
implication against retrospective operation 
of statutes impairing vested rights is 
founded only on grounds of iustice and not 
on any statutory mandate of imperative 
character... s... ...„If therefore, the lan- 
guage of a statute is susceptible of more 
than one construction, the Court need not 
hesitate to consider the consequences 
which will follow the adoption of a par- 
ficular construction in determining the 
fegislative intent. Considerations of public 
food and public justice may constitute 
sufficient reasons for upholding a retros- 
pective operation of legislation even if it 
may have a tendency of impairing certain 
rights which mav be capable of being 
treated or described as vested or substan- 
five rights: this view. in my opinion. is 
not destructive of anv known  eauitable 
doctrine or principle, If for carrving out 
the general pattern of the scheme of pay- 
ment of compensation by transfer of ac- 
quired property from the compensation 
pool the rules governing the manner, 
terms and conditions of such transfer are 
ghanged as a result of administrative ex~ 
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perience on the whole. a retrospective 
operation of these rules controlling all. 
incomplete transfers would seem to yield 
more just and equitable results than mere 
Prospective operation. Of course such an 
operation mav adversely affect a few in- 
dividual cases but the legislative inten- 
tion would appear to be more concerned 
with the overall effect of the working of 
this statutory provision.” 


76. As has been observed earlier. 
the observations of the learned Judge ‘that 
unless the property has in fact been com- 
pletely transferred to the claim-holder 
and the controversy between the- rival 
contesting claim-holders finally settled by 
the highest departmental authority under 
the Act, right to fet the property trans- 
ferred does not vest in the person to whom 
the department has chosen to make the 
offer’ need modification in view of the 
dictum of the Full Bench in Chanan Dass’s 
case (69 Pun LR 1) = (AIR 1957 Puni 297) 
(FB). supra. wherein it has been speci 
fically held that rule 30 as amended would 
not apply to pending revision petitions 
under Sections 24 and 33 of the Act. but 
only upto the stage of the appeal. Deal- 
ing at some length with Mela Ram’s case, 
Mehar Singh C. J. who recorded the 
majority opinion, referred to the various 
factors that weighed with Dua J. in re~ 
turning the finding that the amended 
Rule 30 must govern all the proceedings 
before the Rehabilitation Authorities even 
upto the stage of application under Sec- 
tion 33 of the Act. These are: 


1. Rule 30 does not create any vested 
Tight and that the only vested right which 
a claim-holder may be able to claim under 
the statute is payment of compensation 
but the form in which it is to be paid is 
not treated bv the statute as a vested 
right, 

2. That unless the property has, in 
fact, been transferred to the latin holder 
and the controversy between the rival! 
contesting claim-holders ‘finally settled by 
the highest departmental authority under 
the Act. the right to get the property 
transferred does not vest in the person 
to whom the department has chosen to 
make the offer: in other words. he has 
till then no substantive right which should 
be presumed not to have been intended to 
be liable to be impaired or adversely af- 
fected without express words. 


3. Considerations of public good and 
public justice may constitute sufficient 
reasons for upholding a retrospective ope= 
ration of legislation even if it mav have 
a tendency of impairing certain rights 
which may be capable of being treated or 
described as vested or substantive rights. 


4. Amendment of Rule 30 being bas- 
ed on administrative experience on ‘the 
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`- whole, a retrospective operation of these 

rules controlling all incomplete transfers 

would seem to vield more just and equit~ 

ae results than mere prospective opera~ 
On, 


5. The doctrine of stare decisis is ap- 
plicable to this case as the department 
had been giving retrospective effect to 
the amended rule and decisions of t 
Court are’ also in favour of retrospective 
operation, 


77. All these propositions were 
examined hy the Full Bench in Chanan 
Dass's case, 69 Pun LR Il = (AIR 1967 
Puni 297) (FB). The assumption made in 
the last proposition about the decisions of 
the departmental authorities and this 
Court was not found to be tenable. Mehar 
pinsh C. J. dealt with this matterin these 
Words: 


“Fifthly, it has been said that the de- 
eisions of the department also point to 
the same way. but such decisions. after 
the amendment, 
matter right. are not helpful because the 
retrospective operation of a statutory pro- 
vision or a rule is to be seen on the date 
on which the same is made and not by 
anything done subseauently with regard 
to its reading or interpretation by the de- 
partment operating or applving such law. 
T£ this approach were correct. it would 
mean that what was not in fact retrospec- 
tive law, will have to be read to be re- 
trospective because those whose duty it 
fs to apply that law have applied it re~ 
trospectively. I do not consider that this 
is the correct approach to the auestion. 
‘Apart from this, the decisions of the 
department are by no means one way and 
consistent. An example of this is available 
in the appeal of Chanan Das (L: P. A. 
No, 305 of 1964). In that case the Chief 
Settlement Commissioner exercising his 

. powers of revision under Section 24 held 
that the amended rule is not retrospective 
as applving to the stage of proceedings þe- 
fore him. and he proceeded to that view 
following an earlier décision of the de~ 
partment in a case Bhagwan Das v. 
Regional Settlement Commissioner. Jul- 
Tundur. decided on April 22 and 24. 1961. 
from which citation is made in his order 
of June I, 1961. So that even earlier to 
the case of Chanan Das appellant. the de- 
partment was taking the view that the 
amended rule does not operate retrospec- 
tively so as to affect proceedings at the 
stage of revision under Section 24 of the 
Act. Thus neither has there been a con- 
sistent opinion in this Court nor in the 
department that the amended R. 30 
fis operative retrospectively so as to affect 
revisions under Section 24 and applications 
under Section 33 of the Act. This obvious- 
fy cannot be a factor which shows the 

. way with regard to the intention of tha 
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rule-making authority to make amended 
Rule 30 so retrospective as to apply to 
the stage of a revision under Section 24 
or an application under Section 33 of the 
Act.” 

78. That there were no such uni- 
form decisions of departmental authori~ 
ties regarding retrospective operation of 
Rule 30 is apparent from the following 
observations of Dua J. himself in the 
minority judgment recorded by his Lord- 
ship in Chanan Dass’s case 69 Pun LR 1 
= (AIR 1967 Puni 297) (FB) (supra): 

“In case of Mela Ram. the Bench was 
to some extent influenced bv the assertion 
made at the bar on that occasion that the 
department had generally been extending 
to this amended rule retrospective opera- 
tion upto the stage of revision. It was 
suggested that previously in some cases, 
the department did construe the amended 
rule prospectively but later the practice 
changed and retrospective operation began 
to be favoured. This was not controvert~ 
ed and this later practice was considered 
an additional reason to treat the rule to 
be retrospective in its oneration, It is now 
asserted that the practice of the depart- 
ment in this respect has not been uniform. 
Whether or not it is so. is. in mv poinion, 
immaterial because the question referred 
to us assumes the amended rule to be 
retrospective up to the stage of appeal and 
the Division Bench in Harbans Lal’s case 
(C. W. No. 513-D of 1959) (Puni) held it 
to be so retrospective: the only controversy 
now requiring solution is whether the re~ 
trospective operation extends to revisions 
or only extends up to the stage of the ap- 
peal.” 

79. On careful consideration of the 
matter, we find ourselves in respectful 
agreement with the observations 
of the learned Chief Justice with 
regard to the decisions of the department. 
Even if the department had been applying 
the amended rule retrospectively. that 
could not furnish justification for holding 
it retrospective if. in fact. on construction 
of the amended rule in the light of the 
well recognised canons of judicial inter~ 
pretation we find that the rule is pros- 
pective and not Intended to impair or in- 
terfere with vested rights, 


80. Turning again to the maioritv 
Opinion in Chanan Dass’s case 69 Pun LR 
t = (AIR 1967 Puni 297) (FB). we find 
that the learned Chief Justice. dealing 
with the argument that since the amend- 
ment had been necessitated by adminis« 
trative experience it should be held to 
operate retrospectively even upto the 
stage of revision under Section 24 and an 
application under Section 33 of the Act, 
expressed himself in these words: 

“If this consideration is of some as- 
sistance in this respect, if was the reason 
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for the amendment, And it is settled that 
obiects and reason for change in law are 
not an aid to interpretation though the 
Same may be looked at for the matter of 
understanding and appreciating the cir- 
cumstances which brought about the 
change. However. there is no material in 
these cases — what was the departmental 
experience and whether anv and what 
departmental experience led to this 
amendment of rule 30. So that this factor 
also does not point to the retrospective 
operation of the amended Rule 30 either 
at the stage of revision under Section 24 
or at the stage of proceedings in an ap- 
plication under Section 33 of the Act.” 


81. Thus, we find that most of the 
considerations that prevailed with the 
Bench in Mela Ram’s case in holding that 
the amended Rule 30 had to be given Te- 
trospective effect in proceedings before 
the Rehabilitation Authorities even upto 
the stage of application under Section 33 
of the Act. had not appealed to the Full 
Bench in Chanan Dass’s case 69 Pun LR 
1 = (AIR 1967 Puni 297) (FB). and the 
decision in Mela Ram’s case so far as it 
lays down that the amended Rule 30 ap- 
plies to revision-petitions under Section 24 
and an application under Section 33. 
Stands overruled, 


82. From the various decisions 
that have been discussed above and in 
view of the well recognised rules of con~ 
struction, it follows that where an amend- 
mentis not expressly made retrospective, 
fit cannot be given retrospective operation 
affecting vested rights unless that inten- 
tion can be spelled out clearly and unmis- 
takably as receiving implication (sic). 
Amendment of a provision which is decla- 
ratory or procedural will, as is well settl- 
ed apply to pending proceedings but not 
those affecting substantive rights, So what 
has to be considered at this stage is. whe- 
ther Rule 30. which has been deleted be- 
cause of the recent amendment. conferred 
any substantive or vested right? 


83. Under this Rule 30. as it stood 
before its abrogation a displaced person 
holdins a verified claim had the right 

_to apply for transfer of allottable pro- 
perty of which he had been in occupation 
and if the property was in possession of 
more than one person then the right to 
obtain the property was given to the per- 
son whose net compensation was nearest 
to the value of the property. The rule 
specifically provided: “Such property 
shall be offered to the person whose com- 
pensation is nearest to the value of the 
property and other persons may be allot- 
ted such other acauired evacuee property 
which is allottable as mav be available.” 


84. Much emphasis has been laid 
on the use of the word ‘shall’ and it is 
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urged that it was obligatory upon the au- `’ 
thorities to offer such property to the 
person whose net compensation was nea- 
Test to the value of the property and. as 
such, it conferred a right on such person 
to obtain the property in satisfaction of 
his claim for compensation subiect to the 
value of the property and the amount of 
compensation to which he was found en- 
titled. In an attempt to meet this argu- 
ment, it has been urged by the learned 
counsel for the respondents that the use 
of the word ‘shall’ is not of much signi- 
ficance as in the context it has no more 
force than the word 'mav’ and even if 
a displaced person holding a verified 
claim is found to be eligible for allot- 
ment of property in his occupation. the 
Rehabilitation Authorities have the dis- 
cretion to allot or not to allot the pro- 
perty to him but can direct that the coms 
pensation be paid to him in cash or in 
some other form prescribed by the Act or 
the Rules framed thereunder, This conten- 
tion, in my opinion, is not tenable and I 
‘do not find it possible to agree that the 
word ‘shall’ should not be given its usual 
and ordinary meaning, but be read as 
having no more force than the word ‘may’. 
A perusal of the various rules relating to 
the transfer of acauired property would 
go to show that the distinction between 
the words ‘shall’ and ‘may’ was present 
to the mind of the rule-making authority 
and whereas in some of the rules it was 
satisfied with the use of the word ‘may’, 
in Rule 30 it deliberately used the word 
‘shall’. The question whether it constitut- 
-ed a vested right was also raised before 
the Bench in Mela Ram’s case (L. P. A. 
92 of 1963). Emphasis was laid on the 
use of the word ‘shall’ in Rule 30. Dua 
J. dealt with this matter in these .words: 


"It has been strongly urged that the 
word ‘shall’ in Rule 30 does not connote 
anv vested right and that the only vested 
right which a claim-holder mav be able to 
claim under the statute is pavment of 
compensation and that the form in which 
it is to be paid is not treated bv the stat- 
ute as a vested right. Emphasis has been 
laid on the fact that it is at the option of 
the department to make payment in anv. 
one of the forms mentioned in the rule 
and that they have also the option of 
making payment partly in one and partly 
in any other form. The mere fact that an 
offer is made to make pavment in one of 
the forms does not estop the department 
from changing its mind before the pay- 
ment is finally made” 


85. After noticing this argument. 
his Lordship proceeded on to sav: 


f “The auestion raised is by no means 
free from difficulty. In some cases un- 
doubtedly, the word ‘vested’ has been 
stated to possess a well-understood mean+ 
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- Ing; in other cases it is stated to have a 
double meaning, This conflict must neces< 
.savily tend to lead to a certain amount of 
confusion. As used in relation to property. 
this word signifies fixation of a personal 
Tight to the immediate or future enjov- 
ment of the property. It indicates a pre~ 
sent and immediate interest as distinguish. 
ed from one which is contingent. A vest- 
ed right has also at times been described 
to amount to property and the property 
interest need be no more than the right 
to enforce a legal demand or exemption 
if it is complete and unconditional and not 
a mere expectancy. As 1 view things. it 
appears to me that word ‘vest’ calls for 
construction with reference to the sub- 
ject-matter or the context wherein it is 
found as in the case of anv word or 
phrase. looked at from this point of view. 
ib is necessary to bear in mind that we 
are not concerned with any statute in 
_ which this word has been used but 
“ with the judicially recognised rule of 
statutory construction that every statute 
which impairs or takes awav vested rights 
must be presumed to be intended not to 
operate retrospectivelv. This rule is ac« 
cepted by our Courts on the ground that 
the law-maker in our democracy does not 
ordinarily intend what is uniust and. 
therefore. does not impair an existing 
valuable right or obligation except in 
matter of procedure. without manifesting 
a clear intention to that effect. The ex- 
pression ‘vested right’ in this background 
seems to me to convey the same idea as 
‘substantive right’.” j 


86.  Adverting to the scheme of the 
Act, Dua J. emphasised that Section 8 
gave option to the department to pav com- 
. pensation in anv one of the forms men= 
tioned therein and observed: 

“This. Section does not seem to me, 
Prima facie to create anv vested right in 
a displaced person to insist on pavment of 
compensation by means of allotment of 
immovable property.” After referring to 
the rules he continued, "This would show 
that these rules are clothed with virtually 
the same force and sanctitv as the provi= 
sions of the Act themselves except that in 
case ofirreconcilable conflict between tha 
statute and the rules. the Jatter would 
give way as subordinate to the former” 
Looked at in the background of these pro« 
visions. it appears to me that the offer of 
property to a displaced claim-holder 
within the contemplation of Rule 30 mav 
with some plausibilitv be considered to 
give rise to a certain prepertv-interest_in 
his favour. which mav. without _ being 
unreasonable. be argued to clothe him with 
a vested or substantive right. 

“On the other hand. it can be argued 
with no less show of sound reason and 
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plausibility that keeping in view the basic 
object of Rule 30. the law-maker must be 
deemed to have intended that unless the 
property has in fact been completely 
transferred to the claim-holder and the 
controversy between the rival contesting 
claim-holders finally settled by the highest 
departmental authoritv under the Act. the 
right to get the property transferred does 
not vest in the person to whom the de- 
partment has chosen to make the offer: 
in other words. he has till then no sub- 
stantive right which should be presumed 
not to have been intended to be liable to 
be impaired or adversely affected without 
express words. This contention would seem 
to possess the desirable merit of equality 
of treatment of the claim-holders to as 
large an extent as it is possible without 
disturbing the completed titles, contro- 
versy regarding which has in fact been 
finally settled bv the department under 
the Act. It is in this connection notewor- 
thy that the general pattern of the 
scheme of compensation appears to be 
that compensation to the displaced claim- 
ants is to be paid out of the compensa- 
tion pool.” 

87. His Lordship then proceeded 
on to hold that even if the retrospective 
operation of Rule 30 tended to affect vest- 
ed rights, considerations of public good 
and public justice may constitute sufficient 
reasons for upholding such a retrospective 
operation notwithstanding that it mav 
have a tendency of impairing certain 
rights which may be capable of being 
treated or described as vested or substan- 
tive rights. 


88. On giving our earnest consi- 
deration to the matter, notwithstanding 
the high esteem in which we hold his 
Lordship. we do not find it possible to 
subscribe to the view propounded by Dua 
J. As recognised bv his Lordship himself. 
the argument raised against the retros- 
pective application of the amended rule 
even to the original proceedings under 
Rule 30 and appeals arising therefrom is 
plausible and the matter is not free: from 
difficulty This certainly reinforces 
argument that there is nothing in the 
language of the amending rule which 
clearly and unmistakably indicates that 
the proceedings before the Rehabilitation 
Authorities. at whatever stage thev be, 
are to be governed by the amended rule. 
In fact. as has been observed earlier. the 
Full Bench in Chanan Dass’s case 69 Pun 
LR 1 = (AIR 1967 Puni 297) (FB) has 
ruled that at least so far as the revisional 
proceedings under Secs. 24 and 33 of tha 
Act are concerned. the amended rule can- 
not retrospectively apply. 


89. It here becomes necessary fo 
ask: “Js there anvthing in the amending 
notification which mav iustifv the con- 


` 


the - 


84P.&H. [Pra 89-92] Dev Rai v. 


clusion that rule 30 as amended, will be 
partially retrospective so as to affect the 
proceedings pending under that rule upto 
the appellate stage and not bevond?” 
Speaking with respect, we do not find that 
such an intention can be spelled out of 
the Sixth Amendment of the Rules. with 
which we are concerned in this case. If 
the situation as it emerges from the com= 
bined reading of the decisions in Mela 
Ram's and Chanan Dass’s cases is accepted. 
leading to the conclusion that the amend- 
ment has to be given partial retrospective 
effect upto the appellate stage this would 
Tead to anomalous position in several 
tases as it has arisen in the case before us. 
Adverting to the facts of this case we find 
that the appellant Dev Rai. who claims 
the benefit of Rule 30 as it stood before 
its abrogation. had succeeded in obtaining 
an order for the transfer of the house to 
him in recognition of his right under that 
rule. That order was, however. set aside 
on the 23rd of October. 1961. by the De- 
puty Chief Settlement Commissioner in 
exercise of his Tevisional jurisdiction and 
he remanded the case for fresh decision 
after first determining the eligibilitv of 
the contending parties. If it is held that 
the amended rule applies upto the stage 
of appeal and not to the revisional pro- 
ceedings under Sections 24 and 33 of the 
Act, it would alwavs be open to the Re- 
visional Authorities in those proceedings 
to get out of the difficulty created bv the 
dictum of the Full Bench in Chanan Dass’s 
case bv remanding the case to the origi- 
nal or the Appellate Authority. so that 
they mav applv the amended rule which 
the Revisional Authority cannot do as 
` ruled bv the Full Bench. Such a construc- 
tion would lead to_ undesirable results 
and is likelv to nermit perpetuation of 
fraud on law. A construction which leads 
to such an uglv and undesirable situation 
has to be avoided. especiallv when there 
fg no express language in the Act to sup- 
port it and it is not manifestly implied. It 
ts well settled that where the language of 
the amending provision is capable of two 
interpretations and provision is not a 
procedural one. the interpretation should 
be against its retrospective operation. 


90. The various considerations that 
weighed with the Division Bench in Mela 
Ram’ ease. as noticed above, were cons 
sidered bv the Full Bench in Chanan 
Dass’s case 69 Pun LR 1 = {AIR 1967 
Puni 297) (FB). The relevant observations 
of Mehar Singh. C. J. have alreadv been 
reproduced. It is abundantly clear from 
fhem that most of the factors on which 
Dua, J. had based his finding that the 
amended rule was intended to apply ree 
Srospectively to all the pending proceed- 
inss before the Rehabilitation Authorities 
were not accepted, It was found that tha 


Union of India (FB} 


A.L Re - 


previous decisions of the Rehabilitation, 
Authorities and this Court with regard to | 
the retrospective operation of the Rules} 
were not consistent or uniform and. cons | 
sequently. the rule of stare decisis could | 
not apply that there fs nothing to indicate! 
that administrative experience called for 
retrospective operation of the amended 
provision; and that the purpose and scheme 
of the Act and the Rules framed there« 
under “is not a circumstance which ins. 
dicates in the least whether the amended 
Rule 30 is by necessary intendment or im 
plication to be held to be operative ‘sa 
retrospectively as to affect applications 
under Sections 24 and 33 of the Act” 


91. It can. no doubt. be presumed: 
fhat there must have been adeauate re 
asons for the present amendment resulting 
fn abrogation of Rule 30. but that would 
not lead us to the conclusion that this - 
amendment was intended to operate Tes 
trospectively to affect all the pending pro« 
ceedings at whatever stage thev were. 
Unless such an intention can be gathered 
clearly and unmistakably from the langua 
age used in the amending provision itself, 
the Court. will not be justified in giving 
retrospective effect to the amending rula 
simplv because in its opinion it will lead ` 
to better administration of evacuee pro« 
perty or be in the larger interests of the 
displaced persons. If the amendment was 
of such an importance and it was intend~ 
ed to deprive the persons who had arpia 
ed for the transfer of property to whi 
they were eligible under the Rule, the 
Rule-making authority could not have 
omitted to make its intention clear bv in» 
corporating a specific provision to that 
effect in the amending Rules. At the time 
the Sixth Amendment of the Rules was 
made in 1963. as noticed eariler. the deci» 
sions of this Court as well as those of the 
Rehabilitation Authorities themselves. on 
the question whether the amended rule 
be applied retrospectively or not. were 
conflicting. If despite this conflict the 
Central Government did not expressly 
state in the amending Rules that they 
would apply to the pending proceedings, 
it fs not unreasonable to conclude. that the 
rule-making authority never considered 
ft necessary to make the amendment Tee 
trospective, 


92. The eontention that a displac« 
ed person does not acquire any vested or 
substantive right under the Rules relating 
fo the pavment of compensation is no 
fonger tenable în view of the decision in 
Sardarni Attal Kaur’s case Civil Appeal 
No. 2145 of 1966 D/- 3-2-1967 (SC) (supra). 
where their Lordshins of the Supreme 
Court. have ruled that a displaced person 
has a “vested right under the Rules to 
have his claim ascertained and satisfied 
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in the manner prescribed” and it remains a 
substantive right though a particular pro- 
cedure is prescribed to work out that 
right. It was further held in that case that 
amendments which are not made retro- 
spective cannot be so construed as to af- 
fect the right of the claimant who has ex- 
ercised his statutory right bv filing an 
application under Rule 3 of the Rules. 


93. It is thus no longer open to 
dispute that a displaced person has a vest- 
ed right not only to have the compensa- 
tion payable to him ascertained but also 
to have his claim satisfied in the manner 
prescribed by the Rules. Rule 30. with 
which we are concerned in this case. pre- 
scribes one of the manners of such satis- 
faction and thus it cannot but be consider- 
ed to confer a right upon a displaced per- 
son to get the property transferred to him 
ff he has claimed it and satisfies all the 
requirements of that rule. In this view of 
the matter, the contention that the Re« 
habilitation Auhorities have full discre- 
tion to transfer or not to transfer the ac- 
quired evacuee property to a displaced 
person. even though he is eligible for its 
transfer under the Rules. cannot be ac- 
cepted. 

94. Even apart from this we find 
that there is no such vast discretion vest- 
ing in the authorities. Section 8 of the 
Act, on which considerable reliance is 
placed in support of the argument that 
the manner of satisfaction of the claim is 
‘within the discretion of the authorities. if 
properly read, itself goes to show that 
this discretion is not so vast and unlimited 
but is subiect to other provisions of the 
Act and the Rules framed thereunder. 
This is auite apparent from Section 8 
which runs as follows: 


“Form and manner of pavment ‘of 
compensation— (1) A displaced person 
shall be paid out of the compensation pool 
the amount of net compensation determin- 
ed under sub-section (3) of Section 7 as 
being pavable to him and subiect to anv 
rules that mav be made under this Act. 
the Settlement Commissioner or any other 
officer or authority authorised by the 
Chief Settlement Commissioner in this 
behalf may make such pavment in any 
ore of the following forms or Partlv in-one 
and partly in anv other form, namely: 

` (a) in cash: 

>) in Government bonds? 

(c) bv sale to the displaced person of 
any property from the compensation pool 
and setting off the purchase monev against 
the compensation pavable to him: 


(d) bv any other mode of transfer 
fo the displaced person of anv property 
from the compensation pool and setting 
off the valuation of the property against 
the compensation pavable to 
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(e) by transfer of shares or deben- 
In anv company or corporation:— 


ff in such other form as may be prey 

Go For the purpose of payment of 
compensation under this Act the Central 
Government may. bv rules. provide for 
all or anv of the following matters:— 

(a) the classes of displaced persons to 
whom compensation mav be paid: 

(b) the scales according to which. the 
form and manner in which. and the in~ 
Stalment by which. compensation may ba 
Paid to different classes of displaced per4 
sons; 

(c) the valuation of all property. 
shares and debentures to be transferred 
to displaced persons; 


(d) any other matter which is to be 
or mav be prescribed.” 


_ 96. Section 8 (1) specifies tha 
various modes of pavment of compensa- 
tion to displaced persons. The rules made 
under sub-section (2) thereof and Sec+ 
tion 40 of the Act. however. specifv. in~ 
ter alia. the cases in which acquired eva- 
cue Property can be transferred to a 
displaced person in part or full satisfaction 
of his claim, Rule 30. with which we are 
concerned, is one of such rules. making 
provision. as its heading shows, “for pay- 
ment of compensation where acauired 
property which is allottable property ey 
occupation of more than one person 
Apart from the fact that discretion Seats 
ing in the Rehabilitation Department 
under Section 8 to pay compensation in 
one of the various modes specified there- 
in has to be exercised in accordance with 
the Rules. Section 4 of the Act read with 
Rule 4 gives an opportunity to a displaced 
person to indicate his option regarding 
the mode of satisfaction of his claim. Sub- 
section (3) of Section 4 specifies the vari~ 
ous matters which an avplication for pay- 
ment of compensation should contain. one 
of them being: “The form in which the 
applicant desires to receive compensa- 
tion”. He has also to give the details of 
the property. if anv. allotted or leased to - 
the applicant by the Central Government 
or a State Government or by the Custo- 
dian. This application for compensation 
has to be in the form prescribed in Ap- 
pendix I to the Rules. In this application 
the applicant is reauired to furnish, inter 
alia, particulars of rehabilitation benefits 
received. which include the particulars of 
the property allotted to him. This appli- 
cation is to be accompanied. inter alia, 
by Questionnaire in Appendix Il, In this 
the applicant is required to give particu- 
lars of the evacuee quarter. house or shop 
occupied by him. 

97. Section 10 of the ‘Act, which 
lays down special procedure for payment 
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of compensation in certain cases. provides 
inter alia. that where anv immovable 
property leased or allotted to a displaced 
person by the Custodian is acauired under 
the notification mentioned in that section, 
the displaced person concerned shall. so 
long as the property remains vested in the 
Central Government. continue in its pos- 
session On the same conditions on which 
he held the property immediatelv before 
the date of the acauisition and the Cen- 
tral Government may. for the purpose of 
payment of compensation to such displac- 
ed person. transfer to him such property 
on such terms and conditions as may be 
prescribed. The conditions prescribed are 
to be found in the Rules, 


98. As some of the acauired pro- 
perty mav be in possession of more than 
one person. provision is then made for the 
settlement of disputes between the rival 
claimants for the transfer of the property. 
All these provisions unmistakably lead to 
the conclusion that transfer of acauired 
evacuee property is not at the sweet will 
of the authorities but.has to be made in 
accordance with the Rules framed under 
the Act If a displaced person satisfies all 
the requirements of a particular rule 
under which he claims the transfer of 
property. the authorities have no discre- 
tion in the matter. In innumerable cases 
the Courts have granted petitions under 
Article 226 of the Constitution. where 
the authorities had refused to transfer 
property to a displaced person despite the 
fact that he had satisfied the requirements 
of the relevant Rule under which he was 
eligible for its transfer under the provi- 
sions of the Act and the Rules. 


99. In view of the above discus= 
sion, there can be no escape from the con- 
clusion that a displaced person has a right 
to the determination of his claim for com- 
pensation and its satisfaction In the pre= 
scribed manner and this is a substantive 
right. So far as Rule 30 is concerned. in 
view of our earlier finding that the use 
of the word “shall” clearly indicates that 
the authorities have no discretion in the 
matter. the right which a displaced person 
claims under this rule is still on a stronger 
footing. That right cannot be adversely 

ffected or taken away unless it is ex- 
pressly stated in the amending provision. 
or the language of the Act unmistakablv 
and uneauivocally indicates an intention 
to that effect. 


100. My answer to the auestion re- 
ferred to us, accordingly. is that the 
rights of a displaced verson holding a 
verified claim to obtain allottable.acauired 
evacuee propetv under Rule 30 of the 
Displaced Persons (Compensation and Re- 
habilitation) Rules. 1955 will be govern- 
ed by the Rule 30 as it existed on the 
date of his application for Pavment of 
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compensation by transfer of such `pro- 
perty. notwithstanding its subseauent 
amendment. f 


101. Before parting I would like to 
make it clear that though by the same 
amendment (Sixth Amendment of the 
year 1963) Rule 22 has been amended. we 
have neither been called upon to express 
any opinion on the effect of this amend- 
ment. nor has this matter been argued 
before us. We have, accordingly. refrained 
from dealing with this matter. 


R. S. NARULA, J.:— 102, The his- 
tory of the case leading to this reference 
to the Full Bench has been detailed in 
the judgment of mv Lord Gurdev Singh 
J. and need not be repeated, The relevant 
factual position which emerges from the 
said historv is that the acquired evacuee 
property in auestion is in the occupation 
of more than one allottee. that out of the 
two contesting allottees. Dev Rai appel- 
lant is a displaced claimant. but Gurcha- 
ran Singh respondent No. 4 is a non-dis- 
placed person though his mother Laiwanti 
Tespondent No. 5 is a displaced claimant. 
that each of the two contesting parties had 
applied for transfer of the house in aues- 
tion long before the coming in- 
to force of the Displaced Persons 
(Compensation and Rehabilitation) Sixth 
Amendment Rules on August 10. 1963. 
that each of them had on one occasion or 
the other secured an order for transfer 
of the house in his favour. and that no 
subsisting order for transfer of the house 
in favour of either the appellant or the 
contesting respondents held the field im- 
mediately before the amendment of Rule 
22 and the abrogation of Rule 30 on 
August 10. 1963, by operation of notifica- 
tion, dated August 3. 1963. On the date 
on which the amendment with which wa 
are concerned came into force the whole 
case was in the melting pot at the original 
stage before the Managing Officer for 
redetermining the question of eligibility 
of the rival contestants to the transfer of 
the property in question under the order 
of Shri Parsbotam Sarup. dated August 
23, 196] (Annexure ‘A’ to the writ peti« 
tion). If a vested right to acauire an 
allottable house accrues on merely anply- 
ing for it (subiect to the proof of elisi- 
bility and of the right to have it transfer- 
red), each of the two contesting parties 
had acquired that right long before 
August, 1963. It is in this background 
that the learned Sinsle Judge was called 
upon to decide in the writ petition whe- 
ther the order of the Settlement Com- 
missioner. Jullundur. dated Mav 24. 1966 
(subseauentlv upheld in revision by the 
Chief Settlement Commissioner and in 
further revision by the Central Govern- 
ment) refusing to consider the application 
of the appellant for transfer of the house 
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to him towards satisfaction of his verified 
claim on the ground that the rules confer- 


ting that right were no mofe in existence, 
fs valid or not. 


103. The first question mooted be- 
fore us was that the amendments made to 
the Rules by notification. dated August 3, 
963. were not retrospective. The view 
taken against giving retrospective effect 
fo enactments affecting vested rights in 
the absence of an express provision or 
necessary intendment bv the Judicial Com~ 
mittee in Colonial Sugar Refining Co. v. 
Irving 1905 A. C. 369. and the law autho- 
vitatively laid down in this respect bv the 
Feceral Court in Venugopala Reddiar v. 
Krishnaswami Reddiar. 1943 FCR 39 = 
AIR 1943 FC 24). and later bv the Sup- 
reme Court in AIR 1960 SC 655: AIR 1970 
SC 385 and AIR 1970 SC 703. is now the 
settled law of the country. and it is clear 
from these pronouncements that retros< 
pective effect cannot be given to any 
Piece of legislation — delegated or other- 
‘wise — which may impair any vested 
right or any substantive right unless 
such intention is either expressed 
fn the relevant piece of legisla- 
tion or such an intention fs manifest from 
the language of the law. In the present case 
it is unnecessary to travel into the aues- 
tion of necessary intendment as no power 
has been conferred by Section 40 of the 
Displaced Persons (Compensation and 
Rehabilitation) Act. 1954 (hereinafter call- 
ed the Act) (under which the relevant 
rules have been made) to legislate retros« 
pectively. No power is vested in the Cen- 
tral Government to frame anv Tules under 
the Act. otherwise than in exercise of the 
powers vested in it bv Section 40 of the 
Act. That Section does not vest the Cent- 
ral Government either expressly or by 
necessary implication with the power to 
give retrospective effect to any rules 
made thereunder. The rule-making autho- 
tity, í. e.. the Central Government being 
a mere delegate of the Parliament. which 
Is the Sovereign Legislature, cannot. 
therefore. give retrospective effect to anv 
rule made by it under Section 40 in view 
of the authoritative pronouncement of the 
Supreme Court in the Income-tax Offi- 
eer. Alleppey v. M. C. Ponnoose (1969) 2 
Scc 35 = (AIR 1970 SC 385). and in 
Cannanore Spinning and Weaving Mills 
Ltd. v Collector of Customs ete. [19'70) 
2 SCR 830 = (AIR 1970 SC 1950). 


. 104. Tt was then argued before us 
fhat even in the absence of anv express 
power having been given to the Central 
Government to give retrospective effect 
fo the Rules framed under the Act, the 
Central Government should be deemed to 
have sovereign legislative power as a 
consequence of sub-section {3) of Sec- 
fion 40 of the Act which requires the 
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Rules made under sub-section (1) or sub- 
section (2) of that section being laid be- 
fore each of the two Houses of Parlia- 
ment. This argument does not now deserve 
to be looked into in view of the recent 
unreported judgment of their Lordshins 
of the Supreme Court in Hukum Chand 
v. Union of India. Civil Appeals Nos. 1031, 
1094-95 of 1972. and Prithvi Chand v. 
Union of India. Civil Appeal No. 117 of 
1968 decided on 22-8-1972 = (reported in 
AIR 1972 SC 2427). The common aues- 
tion which arose for decision before their 
Lordships in that bunch of four appeals 
was whether the retrospective effect ex- 
pressly given by the Central Government 
to the amendment of rule 49 of the 1955 
Rules In February. 1960 could be deemed 
to have been authorised bv Section 40 of 
the Act. Their Lordships authoritatively 
set this controversy at rest by holding:—. 


*“Perusal of Section 40 shows that al 
though the power of making rules to carrv 
out the purposes of the Act has been con~ 
ferred upon the Central Government, 
there is no provision in the section which’ 
May either expressly or by necessary im~ 
plication show that the Central Govern= 
ment has been vested with power to make 
rules with retrospective effect. As it is 
Section 40 of the Act which empowers 
the Central Government to make rules, 
the rules would have to conform to that 
section. The extent and amplitude of the 
Tule making power would depend upon 
and be governed bv the language of the 
section. If a particular rule were not to 
fall within the ambit and purview of the 
section. the Central Government in such 
an event would have no power to make 
that rule. Likewise. if there was nothing 
in the language of Section 40 to empower 
the Central Government either expressly 
or by necessary implication. to make a 
rule retrospectively. the Central Govern= 
ment would be acting in excess of its 
power if it gave retrospective effect to 
any rule The underlying principle is that 
unlike Sovereign Legislature which has 
power to enact laws with retrospective 
operation. authority vested with the 
powers of making subordinate lecislation 
has to act within the limits of its power ` 
and cannot transgress the same. The ini- 
tial difference between subordinate legis- 
Tation and the statute laws lies in the 
fact that a subordinate law making body 
fs bound bv the terms of its delegated or 
derived authority and that Courts of law. 
as a genera) rule. will not give effect to 
the rules. thus made. unless satisfied that 
all the conditions precedent to the validi- 
tv of the rules have been fulfilled (see 
Craies on Statute Law, page 297 Sixth 
Edition). 


The Iearned Solicitor General has not 
been able to refer to anything fn Sec« 
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tion 40 from which power of the Central 
Government to make retrospective rules 
may be inferred. In the absence of any 
such power. the Central Government, in 
our view acted in excess of its power in 
So far. as it gave retrospective effect to 
the Explanation to Rule 49. The Explana= 
tion, in our opinion. could not operate re- 
trospectively and would be effective for 
the future from the date it was added in 
February, 1960.” 

105. The argument about the Cen= 
tral Government having been clothed bv 
sub-section (3) of Section 40 with the 
same powers as are enioved by a Sove- 
reign Legislature was repelled bv the 
Supreme Court in the following words:—~ 


“The fact that the rules framed 
under the Act have to be laid before each 
House of Parliament would not confer 
validity on a rule if it is made not in 
conformity with Section 40 of the Act. It 
would appear from the observations on 
pages 304 to 306 of the Sixth Edition of 
Craies on Statute Law that there are three 

` kinds of laying: 

(i) Laying without further procedure: 


(ii) Laying subiect to negative resolu- 
tion: 

(iii) Laving subiect to affirmative 
resolution. The laving referred to in sub- 
section (3) of section 40 is of the second 
category because the above sub-section 
contemplates that the rule would have 
effect unless modified or annulled bv the 
Houses of Parliament. The act of the 
Central Government in laving the rules 
before each House of Parliament would 
not, however, prevent the courts from 
scrutinising the validity of the rules and 
holding them to be ultra vires if on such 
scrutiny the rules are found to be beyond 
the rule making power of the Central 
Government,” 


In view of this legal position I have no 
hesitation in holding that it was not open 
to the Central Government to give re~ 
trospective effect to anvthing contained in 
the sixth amendment of the Rules even 
if it had intended to do so. The observa= 
tions in the Division Bench judgment of 
this Court in Mela Ram’s case and bv the 
Full Bench of this Court in Chanan Dass’s 
case 69 Pun LR 1 = (AIR 1967 Puni 297) 
(FB) which are capable of being construed 
to attribute retrospective effect to anv 
amendment of Rule 30 to any extent 
would. therefore. be held to have been 
impliedly overruled by the Supreme 
Court. in Hukum Chand’s case (AIR 1972 
SC 2427) (supra) The conseauential jegal 
position is that Rule 22 in its unamended 
state and Rule 30 existed on the statute 
book up to August 9. 1963. but Rule 22 
in its amended form stood substituted in 
place of the original Rule 22 and Rule 30 
stood repealed on and with effect from 


Dev Rai v. Union of India (Narula J.J 


A.LE. 


August 10. 1963. when the sixth amend- 
ment rules were published in the Offi- 
cial Gazette. 


106 The right of a displaced per- 
son to have his claim ascertained and sati- 


sfied in the manner prescribed by the 
Rules has been recognised by the Sup- 
reme Court in Sardarni Attal Kaur’s case, 
Civil Appeal No. 2145 of 1966 D/- 3-2-1967 
(SC). Therefore the right of the appellant 
to have his claim for compensation satis- 
fied under rule 30. which right had ac- 
crued to him before the abrogation of 
Rule 30 has not been taken awav by 
mere subsequent repeal of Rule 30. I. 
would. accordingly hold that Rule 30 
should notwithstanding .its repeal be 
deemed to govern the disposal of the ap- 
pellant’s application for pavment of com- 
pensation due against his verified claim 
on the basis of the principles contained in 
Section 6 of the Central General Clauses 
Act. The appellant would. therefore, have 
been entitled to obtain orders for the 
transfer of the property in question in his 


- favour on his satisfying all the conditions 


of Rule 30. viz:-— 


(i) that the propertv in auestion is an 
“allottable” property: 

_ (Gii) that more than one person holding 
pie claims are in occupation thereof: 
an 

(iii) that the amount of gross com- 
pensation pavable to the appellant is 
higher than the amount of compensation 
payable to any other claimant in occupa- 
tion of anv portion of the house. 


107. If the appellant is not able to 
satisfy anv of the three conditions pre- 
cedent for invoking the benefits of R.30. 
he cannot claim the transfer of the housa 
in question in his favour. The Managing 
Officer has no jurisdiction to transfer a 
property under Rule 30 if the proposed 
transferee does not fulfil all the three con= 
ditions mentioned in that rule. Since. 
however. the question referred to us is a 
restricted one. and the appeal itself is not 
to be decided by us. we do not appear to 
be called upon to deal with the merits of 
the controversy between the contesting 
parties. 

108. For the foregoing reasons I 
would hold that:— 


(i) the amendment of Rule 30 made 
in August. 1963. was not made retrospec-~ 
tively either by anv express provision or 
by necessary intendment: 


(ii) even if the Central Government 
had given retrospective effect to th 
amendment in question expresslv or by 
necessary intendment, the amendment 
would not have been given retrospective 
effect by the Courts in view of the au- 
thoritative pronouncement of the Supreme 
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Court in Hukum Chand’s case (AIR 1972 
JSC 2427) (supra); 

(iii) the amendment to rules 22 and 
30 of the Rules bv the Sixth Amendment 
Act came into operation onlv on and with 
effect from August 10. 1963, when the 
notification dated August 3, 1963. was 
published: and 


(iv) a legal right accrued to the ap- 
pellant as well as to respondent No. 5 to 
have their applications for pavment of 
compensation processed according to R. 30 
as in force on the date when they made 
the applications to have compensation paid 
to them bv transfer of the acauired eva- 
cuee property. 


109. Subject to the observations 
made above, I entirely agree with the 
answer proposed by mv lord Gurdev 
Singh J. to the question referred to this 
Full Bench. I also agree that thowrh the 
amendment to Rule 22 is also necessarily 
prospective and could not be given retros~ 
pective effect. the impact of the change 
made in that behalf on the facts of the 
present case has to be left to be decided 
by the Bench hearing the Letters Patent 
‘Appeal on merits. and neither we are call- 
ed upon to deal with that matter. nor 
were any arguments addressed to us in 
that behalf. 


H. R. SODHI, J.:— 110. I agree with 
the conclusions reached by my brothers 
Gurdev Singh arid Narula JJ. and can- 
mot usefully add anvthing more. 


GOPAL SINGH J.:— i11. I concur 
with the conclusion of the judgment of 
Gurdev Singh J. 

MAN MOHAN SINGH GUJRAL J.— 
112. I agree with the conclusions, reached 
by mv brother Gurdev Singh J. ` 

Answer accordingly. 


AIR 1974 PUNJAB & HARYANA 89 
_ (V 61 C 28) 
M. R. SHARMA, J. 


Gram Panchayat. Mehtabgarh. Peti- 
fioner v. State of Punjab and others, 
Respondents, . 

Civil Writ No. 1026 of 1973, D/- 10- 

38-1973. 
_ Index Note:— (A) Puniab Gram Pan- 
echayat Act (4 of 1953). S. 26 (3) — Pan- 
ehayat resolution under — Decision bv Ex- 
ise and taxation Commissioner in dis- 
regard of resolution — Writ petition 
against — Maimtainable. (X-Ref:— Consti- 
tution of India, Article 226). 

Brief Note (A) A resolution of 
Gram Panchavat against opening of liquor 
shop in its area cannot be isnored by the 
Excise and Taxation Commissioner unless 
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he is of opinion that illicit distillation or 
smuggling of alcohol was carried on in 
the area within two years preceding the 
date of passing of the resolution. If the 
Excise and Taxation Commissioner does 
not apply his mind to the question and 
auctions the liquor shop, his action is 
against the provisions of the section liable 
to be quashed in a writ petition. 

(Para 3) 


Index Note:— (B) Constitution of 
India, Art. 226 — Puniab Gram Pancha- 
yat Act (4 of 1953), Sec. 26 (3) — Pancha- 
yat resolution against onening of liquor 
shop — Section prevailing over provisions 
of Excise Act — Disregard of resolution 
—Writ petition against—Auction of liquor 
shop during pendency of petition — Con- 
tractor mot impleaded — Petition cannot 
be dismissed on that ground — Payment 
of compensation to contractor for his loss 
Possible, ara 4) 

R. S. Amol, for Petitioner. S. K. Syal 
for Advocate General. Puniab, for Res- 
pondents. 

ORDER:— This petition under Arti- 
cle 226 of the Constitution has been filed 
by Gram Panchayat Mehtabgarh. tehsil 
and district Patiala. 


It is alleged that respondent No. 3 
auctioned a country-liquor vend-in the 
petitioner’s village for the first time in 
the vear 1968-69. Before sanctioning the 
liquor vend in this village. no prior con- 
sultation with the Gram Panchavat was 
made. There is a Government School in 
this village and the Gram Fanchavat re- 
ceived a large number of complaints 
about the rowdy behaviour of some of 
the persons who used to purchase liquor 
from this vend. There are about 40 
houses in this village and no police is 
posted there. Most of the time of the 
Panchayat is consumed in deciding such 
complaints. With a view to improving. the 
atmosphere of the village. the Gram 
Panchayat held a meeting on February 
12, 1973. and unanimously passed a reso- 
lution requesting the authorities to shift 
the liquor vend from village Mehtabgarh, 
A copy of this resolution was also sent 
to the office of the Excise and Taxation 
Commission2r. Puniab. the same day. 
Respondent No. 2. however. took no de~ 
cision on this resolution. 


2. Section 26 of the Gram Pan- 


chayat Act (hereinafter called the Act) . 


Provides that a Gram Panchavat may, by 
a vote of at least two thirds maiority of 
Panches, direct that intoxicating liquor 
may not ba sold at any licensed shop 
within the local area of the Gram Pan- 
chayat. The proviso to this section lays 
down that if the Excise and Taxation 
Commissioner is of the opinion for rea- 
sons to be recorded in writing that illicit 
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distillation ar smuggling of alcohol was 
being carried on or connived at in such 
local area within the last two vears. then 
the resolution passed bv the Gram Pan- 
chayat shall not be binding upon him. 
Section 26 (3) of the Act lavs down that 
such a resolution shall be binding on the 
Collector notwithstanding anvthing to the 
contrary contained in the Puniab Excise 
ace 1914, and the Rules framed theres 
under, 


3. A reading of these provisions 
shows that a Gram Panchayat has been 
given wide powers of enforcing prohibi~ 
tion within the area of its jurisdiction, 
provided. of course, it acts honestly in 
this behalf. The Excise and Taxation 
Commissioner can ignore such a resolu~ 
tion only if he records an opinion that 
illicit distillation or smuggling of alcohol 
has been carried on or connived at with- 
in two vears preceding the date of the 
passing of the resolution bv the Pancha~ 
yat, It is not the case of the respondents 
that the Excise and Taxation Commis- 
sioner applied his mind to the facts and 
circumstances of this case and came to 
the conclusion that the excise vend at 
this village should continue to function 
in spite of the resolution passed by the 
Panchayat. The resolution passed by the 
Panchayat takes effect from the first dav 
of the April of the vear next after such 
a resolution. In the instant case, the re- 
solution was passed on Februarv 12. 1973, 
and so it became effective with effect 
from April 1; 1973. It is a matter of reg- 
ret that in spite of these clear provisions 
of law. the authorities concerned treated 
the resolution of the Panchavat with 
scant respect and proceeded to auction 
the liquor vend. Such an action ill-be< 
comes responsible officers of a Govern~ 
ment which is expected to enforce pro- 
hibition as envisaged in Article 47 of the 
Constitution appearing in the Chapter 
relating to the Directive Principles of 
State Policy. : 


4. The: learned -counsel for the 
respondents submits that the contractor 
who has acauired valuable rights of sell- 
ing liquor in this village during the 


a 


current financial vear has not been 
impleaded as a party to this peti- 
tion. So. this petition should be dis- 


missed. There is no merit in this 
submission because the writ petition was 
- actually filed on March 26. 1973. by which 
time the vend had not been auctioned. 
Notice of motion to the learned Advocate- 
General. Puniab. was issued for March 
30. 1973. The petition came un before 
' the Motion Bench on March 30. 1973, 
when the State of Puniab was duly re- 
presented by a law officer. The rights of 
the liquor contractor came into existence 


on April d, 1973. It is settled law that a | 


party to a cause cannot take any action 
to the detriment of the other side during 
the pendency of the litigation. The casual 
manner in which the authorities concer- 
ned treated this case deserves condemna- 
tion in the strongest terms. These consi- 
derations apart. Section 26 (3) of the Act 
says that a resolution of a Gram Pancha- 
yat shall take effect notwithstanding anv- 
thing contained in the Punjab Excise Act 
and the Rules framed thereunder with 
regard to the powers and functions of the 
Collector under the said Act. This implies 
that even if the Collector auctions a 
country-liquor vend. the said auction 
would not stand in the way of the reso- 
Tution passed. by the Gram Panchavat. In 
this view of the matter, the petition can- 
not be thrown out on the ground that 
the liquor contractor has not been im- 
pleaded as a partv. It has alreadv been 
noticed that at the time when the peti- 
tion was filed the rights of the present 
liquor contractor had not come into exist- 
ence. The petitioner praved for a relief 
that the respondents be restrained from 
auctioning this vend. The authorities by 
acting contrary to the mandatory _provi~ 
sions of law cannot ‘create impediments 
in the way of the petitioner. for getting 
relief under Article 226 of the Constitu- 
tion. during the pendency of the writ 
petition. Furthermore, under Section 41 
of the Puniab Excise Act. a contractor 
can be duly compensated. if the sale of 
liquor is stopped bv cancelling his licence. 
Instead of raising a technical obiection 
of the instant tvpe, the authorities would 
be well-advised to take action under this 
provision of law. 


5. In my considered opinion. it is 
a fit case in which relief should be grant- 
ed to the petitioner. Though the peti« 
tioner praved for a direction that the res- 
pondents should be restrained from auc~ 
tioning the liquor vend. vet the same 
was auctioned during the pendency of 
this petition. It is, however, open to a 
Court of law to mould the relief to be 
granted toa petitioner in accordance 
with the circumstances of the case. If the 
authorities concerned take action under 
Section 41 of the Puniab Excise Act. they 
will have to give prior notice to the 
liquor contractor. Besides, the contractor 
would also need some time for shifting 
the vend. The interests of justice would 
be best served if the respondents are 
directed to shift the liquor vend from the 
village of the petitioner within a period 
of one month of the service of this writ. 
I order accordingly. The petitioner will 
have his costs which are assessed at 
Rs, 300/-, 


Petition allowed, 
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: (V 61 C 29) 
_ D. S. TEWATIA J. 

Ram Chand Lal Chand, Appellant v. 
Khem Chand Lal Chand and Others. Res 
pondents. 

Second Appeal No. 305 of 1969. Dj- 
7-5-1973. from decree of Nathu Ram 
Aggarwal Addl. Dist. J. Gurgaon, D/- 
22-11-1968. 

Index Note:— (A) Transfer of Pro- 
perty Act. Section 52 — Pre-emption 
suit by A against X — Transfer by X 
pending suit to B who had an equal right 
of pre-emption with A — Such transfer 
is not affected by Section 52 T. P. Act. 


Brief Note:-— (A) Where pending a 
pre-emption suit by A against X, B, who 
had an equal right af pre-emption as A. 
filed a suit for pre-emption against X 
and the latter suit was compromised and 
> a decree passed against X in terms of 
compromise, held that the validity of the 
compromise decree in favour of B was 
not affected by the doctrine of lis pen- 
dens. It makes no difference in principle 
that B has become the owner, not as a 
result of an outright sale. but as a result 
of compromise. AIR 1930 Lah 356 (FB) 
Foll, AIR 1958 SC 838, Dist. 

(Paras 3 and 4) 


Index Note:— (B) Puniab Pre-emp- 
tion 'Act (1913), Sections 17 and 28 — 
pope cabaltey to transfers by decree of 


Brief Note:— (B) The sections will 
apply not only where the transfer bv the 
vendors is by a voluntarv sale by them 
to a person who had an equal right of 
. pre-emption, but also to transfer under 
decree of Court. (Para 4) 


H. L. Sarin with M. L. Sarin. for 
Appellant: Laxmi Grover with H. S. 
Sawhney, for Respondents. 


JUDGMENT:-—— Respondents Nos. 4 
to 7 purchased land measuring 113 Kanals 
11 Marlas for Rs. 13.000/- from Hari 
Chand, respondent No. 3. on Januarv 19. 
1965. vide sale-deed dated January 19. 
1965. Prior to this. Hari Chand had leased 
out this land for 99 years to,one Chuhar 
Ram, defendant No. 5 On Januarv 17. 
1966, Ram Chand appellant. brother of 
Hari Chand. respondent No. 3. sought to 
pre-empt the said sale. bv filing suit for 
possession, and alleging. inter alia, that 
the lease in favour of Chuhar Ram. de- 
fendant No. 5. was fictitious and had been 
brought about simply to defeat his pre- 
emptive rights. On Januarv 20. 1966. 
Khem Chand, respondent No. 1, the se- 
cond brother of Hari Chand vendor. res= 
pondent No. 3, also filed a similar suit 
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` cost of sale? OD. 


sale. On February 28, 1966, Ram Chand 
plaintiff-appellant moved an application. 
Exhibit P. 7. under Section 28 of the Pre- 
emption Act (hereinafter referred. to as 
Act) for getting both the suits concur- 
rently decided. The trial Court. vide its 
order, Exhibit p. 8. issued notice to Khem 
Chand. respondent No. 1. of the said ap- 
plication for March 24. 1966. However, 
prior to that date. on March 18. 1966. 
Tespondents 4 to 7. the vendees. and 
Khem Chand. respondent No. 1, entered 
into a compromise, Exhibit p. 10. and 
Khem Chand’s suit was decreed in his 
favour in terms thereof. Khem Chand. 
respondent No. 1. was then joined as de= 
fendant No. 7 to the pending suit of Ram 
Chand appellant. It was Khem Chand, 
respondent No. 1, who then contested the 
suit claim. pleading that he having eaual 
right of pre-emption to the suit land. the 
suit of Ram Chand. appellant could not 


. Succeed, On the pleadings of the parties. 


the trial Court framed the following 
ues; — 

"J; Has the plaintiff better right of 
pre-emption as against the vendee and 
defendant No. 7? OP. i 

2.. Whether the sale price was 
actually paid or bona fide paid? OD. 

3. What is the market value of the 
Tand? O. Parties. ; 

4. Is the lease in question in favour 
of Chuhar Ram defendant No. 5 fictitious 
and benami? OP. 

5. Is the decree in question in favour 
of defendant No. 7 collusive and benami 
and for the benefit of the vendees? OP. 

6. Is the suit properly valued for the 
Purpose of court fee and jurisdiction? OP. 

7. Is the suit time barred? Onus on 
defendant Nos. 1- to 4 i 

8. Is the suit benami? Onus on de- 
fendants Nos. 1 to 4. 

9. Are the vendees entitled to the 

10. Has the plaintiff paid court fee 
properly? OP. 

114, Is there a defect of misioinder 
of causes of action and defendants? OD. 


No. 5. 
12. Relief.” 
2. For the purposes of this appeal. 


issues Nos. Y, 4 and 5 are material as re- 
garding the validity of the finding of the 
first appellate Court: it is only under the 
said issues that the learned counsel for 
the appellant has addressed this Court. 
The trial Court held under issue No. 4 
that the lease in auestion in favour of 
Chuhar Ram defendant No. 5 was ficti- 
tious. Under issue No, 5. it held that the 
decree was neither collusive nor for 
the benefit of the vendees. Under 
issue No, I, it held that the decree 
obtained by Khem Chand respon- 


P.&H. of 


92 P. & H. 


dent No. f ïn his favour on March 
18. 1966 would not make anv difference 
to the rights of Ram Chand plaintiff- 
appellant and that in view of Section 17 
of the Act he would be considered enti- 
tled to succeed in his suit regarding half 
share in the suit land. In view of the 
abovesaid findings. the trial Court decre- 
ed the suit of the appellant to the extent 
of half share in the land—subiect-matter 
of sale—sought to be pre-empted bv him 
As regards issue No. 4. the trial Court 
held that the lease in favour of Chuhar 
Ram was fictitious. Against the said iudg- 
ment and decree. Ram Chand. the pres 
sent apoien. Khem Chand. respondent 
No. 1. as also Chuhar Ram lessee-defen= 
ere went up in appeal to the District 
Judge. The District Judge dismissed the 
appeal of Ram Chand appellant and 
allowed that of Khem Chand and of 
Chuhar Ram. lessee-defendant, by a com- 
mon iudgment dated November 22. 1968. 
Hence the present appeal to this urt 
by Ram Chand. 


3. Mr. Sarin. learned counsel for 
the appellant, has urged that the doctrine 
of lis pendens being applicable to the 
pre-emption suits, the transfer by ven~ 
dees of the suit property to Khem Chand, 
respondent No. 1 during the pendency 
of the appellant’s suit was clearly hit bv 
provisions of Section 52 of the Transfer 
of Property Act. In support of his submis- 
sion he placed reliance on a Supreme 
Court decision in Bishan Singh v. Khazan 
Singh. AIR 1958 SC 838. For the respon= 
dent. reliance was placed on a Full Bench 
decision of the Lahore High Court in Mool 
Chand v. Ganga Jal. AIR 1930 Lah 356. 
(FB). In that case it was held that if the 
sale is by vendees of the suit property 
during the pendency of the pre-emption 
suit to a person who has a right of pre- 
emption equal to that of the pre-emptor, 
then such a sale would not be considered 
as transfer and. thus. doctrine of lis pen= 
dens would not be attracted. That doca 
trine would be attracted only if the ven= 
dees effected the sale in favour of a 
stranger during the pendency of the pres 
emption suit. 


4, So far as the decision relied 
upon by the learned counsel for the ap- 
pellant is concerned. suffice it to mention, 
that the facts involved therein were en= 
tirely different. In that case. the sale was 
to strangers and not to a person who en= 
joved equal right of pre-emption. Mr. 
Sarin sought to distinguish the ratio of 
Full Bench decision of Lahore High Court 
in Mool Chand’s case AIR 1930 Lah 356 
(FB) (supra) by saving that in that 
case there was a voluntary sale effected 
by the vendees in favour of a person who 
enjoyed equal right of pre-emption. but, 
in the present case. the transfer was got 
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pines. 

effected by setting a collusive decreé 

Passed in favour of such a person. It was 

stressed that such a step militated against 

Te Provimgas of Sections 17 and 28 of 
e 5 


5. I am afraid. there is no merif 
in the contention advanced bv the learned 
counsel On principle no distinction exists 
because either the doctrine of lis pendens 
fs attracted to a transfer effected in fave 
our of a person having eaual right of pre« 
empiion or it does not. If it is not attrac« 
ted, it makes no difference whether such 
a person becomes, owner of the suit pro- 
perty during the pendencv of the pres 
emption suit either as a result of an out- 
right sale in his favour or by succeeding 
in his suit and thus getting a decree in 
his favour. because if the provisions of 
Sections 17 and 28 of the Act were held 
to constitute an obstacle in his way. then 
nothing was more easier than to circum 
vent them by withdrawing his suit and 
thereafter. as permitted bv the ratio of 
Full Bench decision of Lahore High 
Court in Mool Chand case AYR 1930 Lah 
356 (FB) (supra), to purchase the land 
in a sale transaction from the vendees, 
I am. therefore, of the view that ratio of 
Mool Chand v. Ganga Jal. AIR 1930 Lah 
‘356 (FB) clearly covers the present case. 

6. In view of the above, I consi 
der it unnecessary to deal with the argus 
ments of the learned counsel for the ap= 
pellant on issue No. 4. 

7. For the reasons stated, the 
appeal fails but I make no order as to | 


costs, 
Appeal dismissed, 
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M/s, Prem Chand Ram Lal. Peti 
fioner v. The State of Puniab and ans 
other, Respondents, 
we Writ No. 2532 of 1972, Dj. 13-34 
Index Note:—. (A) Punjab Agricultu- 
ral Produce Markets (General) Rules. 1962s 
R. 31 (9) — Automatic penalty imposition, 
without establishing mens rea behind de- 
fault in fee-payment, is unwarranted by. 


Brief Note:— (A) Imposition of penala 
ty for default in pavment of fee is within 
the discretion of the market committee. 
under this rule and is not a must. Penalty 
does not arise merely on default. Imposi= 
tion of penalty is a quasi-criminal pro« 
ceeding. It is necessary before imposition 
žo find out whether the partv acted in de= 
liberate defiance of law or fn ‘conscious 
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4974, 
iGisregart] of its obligation. In the instant 
gase the Market Committee had imposed 
penalty without considering the circums- 
tances in which partv had not paid the 
fee. The penalty thus imposed was there- 
fore quashed, AIR 1970 SC 253 and (1973) 
31 STC 85 (Puni). Rel. on. 

(Paras 5, 6. 7) 


Index Note:— (B) Constitution of 
India, Articles 226, 227 — Authority ex- 
ceeding jurisdiction — Whether not filing 
statutory appeal affects tenability of peti- 
tion under? 


Brief Note:— (B) Petition can be en= 
fertained and relief given in case where 
authority has exceeded in exercise of its 
jurisdiction although party mav not have 
taken, recourse to appeal under the 
statute. (Para 8) 


„Puran Chand, for Petitioner G. C. 
Garg. (for No. 2) and Munishwar Puri, 
(for No. 1). for Respondents. 


ORDER:— M/s. Prem Chand Ram Lal 
through Mela Ram partner have filed this 
petition under Articles 226/227 of the Con- 
stitution of India for the issuance of an 
appropriate writ. order or direction auash- 
ing the resolution of the Market Com- 
mittee, Sangrur, respondent No. 2. dated 
4th February 1972 levving market fee 
and penalty on the petitioners amounting 
to Rs. 6.538.76. The facts of this case 
may briefly be stated thus: 


2. The petitioners are running 
their business and are licensees under Sec- 
tion 10 of the Punjab Agricultural Pro- 
duce Markets Act. 1961. hereinafter re- 
ferred to as the Act. The petitioners are 
commission agents and Pacca Arhtias and 
bring Gur. Shakkar and Khandsari from 
outside Mandis in packed condition at 
their shops which are situated outside the 
market yard -at Sansrur. The Market 
Committee. respondent No. 2. wished to 
levy market fee on the sale of Gur. 
Shakar and Khandsari purchased bv the 
petitioners from .cutside Mandis and sold 
at their shops in the packed condition. The 
petitioner-firm resisted this illegal levy 
by the Market Committee. The Admini- 
strator of the Market Committee. on 30th 
September, 1968. levied market fee of 
Rs. 5,014/- and levied an eaual amount of 
penalty. and made a demand of Rs. 
10,028/- against the petitioners for the 
- wear 1967-68. This act of the Administ- 
rator was challenged by the petitioners 
by way of Civil Writ No. 3324 of 1968. 
The petitioners partially succeeded in 
their petition. As full relief was not given 
to the petitioners. they filed a Letters 
Patent Appeal against the judgment and 
order of the learned Single Judge but 
the same was dismissed. The matter did 
not rest there as the petitioners filed an 


application for grant of a certificate for 
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filing appeal before the Supreme Court 
of India and necessary certificate was 
granted to them. On the basis of this cer~ 
tificate. the petitioners filed an appeal be- 
fore the Supreme Court and moved a 
Stay application on which the stay was 
granted subiect to their furnishing a bank 
guarantee to the satisfaction of the 
Market Committee. 


3. ‘It is further stated that in spite 
of the fact that the Market Committee 
knew that the appeal of the petitioners 
Was pending before the Supreme Court, 
still a resolution was passed on 4th Febru~ 
ary, 1972. levving market fee on the sale 
of Gur. Shakar. Khandsari. cereals and 
rice for the years 1968-69 and 1969-70. to 
the tune of Rs. 3269.38 and also imposed 
Penalty in the same amount. It fis the le- 
gality and propriety of this resolution of 
the Market Committee which have been 
challenged by wav of this writ petition. 


A Written statement has been 
filed on behalf of the Market Committee 
by Shri Brij Lal, its Secretary, in which 
the material allegations made in the writ 
petition have been controverted. 


5. Although various grounds have 
been taken in the writ vetition. but the 
only ground urged by the learned counsel 
for the petitioners was that the Market 
Committee exceeded its jurisdiction in im- 
Posing the penalty of Rs. 3.269.38. without 
first laving a foundation for the levy of 
penalty. According to the learned counsel. 
the onus was on the Market Committee 
to show that there was a mens rea andl. 
that non-furnishing of the returns bv the 
petitioners for the vears 1968-69 and 
1969-70 was deliberate with a` view to 
avoid Payment of the market fee. After 
hearing the learned counsel for the par- 
ties, I find that there is considerable force 
in the contention of the learned counsel 
for the petitioners. 


6. +- From the’ perusal of the records 
‘which were made available at the timé of 
arguments. I find that the Committee, 
after calculating the market fee that 
could be levied on petitioners for the 
years 1968-69 and 1969-70. imposed the 
penalty equal to the amount of the 
market-fee. In the resolution that was 
Passed for imposing penalty. no ground 
has been set out as to why an equal 
amount of penalty was being imposed. 
Rule 31. sub-rule (9) of the Punjab. Agri- 
cultural Produce Markets (General) Rules, 
11962, hereinafter referred to as the Rules, 
fs in the following terms:— 


“31. (9) In addition to the fee or ad- 
ditional fee levied under sub-rule (8) the 
Committee may recover from the defaul- 
ter penalty equal to the fee or additional 
fee so levied.” 
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From the bare reading of the above said 
provision, it is clear that it is the discre- 
tion of the Market Committee to impose 
penalty and also to determine the amount 
lof penalty, Under the said provision. the 
imposition of penalty is not a must. In 
certain circumstances, the amount can be 
less while in another case. it can be more. 
Though there is no direct case on the 
point that was debated before me under 
the provisions of the Act and the Rules 
made thereunder, but under the General 
Sales Tax Act, there is a similar provision 
of imposing penalty and while interpret- 
ing that provision. their Lordships of the 
Supreme Court in M/s. Hindustan Steel 
Ltd, v. State of Orissa. AIR 1970 SC 253, 
observed thus:— 


“Under the Act penalty may be im- 
posed for failure to register as a dealer: 
Sec. 9 (1) read with Section 25 (D (a) 
of the Act. But the liability to pay penal- 
ty does not arise merely upon proof of de- 
fault in registering as a dealer. An order 
imposing penalty for failure to carry out 
a statutory obligation is the result of a 
quasi-criminal proceeding. and penalty 
will not ordinarily be imposed unless the 
party obliged either acted deliberately in 
defiance of law or was guiltv of conduct 
contumacious or dishonest, or acted in 
conscious disregard of its obligation. 
Penalty will not also be imposed merely 
because it is lawful to do so. Whether 
penalty should be imposed for failure to 
perform a statutory obligation is a matter 
of discretion of the authoritv to be exer- 
cised judicially and on a consideration of 
all the relevant circumstances, Even if a 
minimum penalty is prescribed. the au- 
thority competent to impose the penalty 
will be justified in refusing to impose 
penalty. when there is a technical or 
venial breach of the provisions of the Act 
or where the breach flows from a bona 
fide belief that the offender is not liable 
to act in the manner prescribed by the 
statute.” 





A similar matter came up before a Divi- 
sion Bench. of this Court also in 
Khosla Rice Mills v. State of Puniab 
(1973) 31 STC 85 (Puni) wherein it was 
observed — 


“Thus in the light of the Supreme 
Court decision, the impugned order im- 
posing the penalty on the appellant with- 
out anv material on the record to show 
that there was a deliberate concealment 
with a view to avoid payment of the tax 
and without there being anv clear finding 
in that respect. cannot be sustained and 
has to be set aside.” 


7. From the above-mentioned de- 
cisions. it is clear that the proceedings for 
the imposition of penalty are quasi-crimi- 
nal proceedings and that before a penalty 


ALE. | 
could be imposed, it was Incumbent onl’ 
the department to prove that the nartv 


acted deliberately in defiance of law or 
was guilty of conduct contumacious of dis- 


honest, or acted in conscious disregard 


of jts obligation. It is also clear from the 
decision of their Lordships of the Sup- 
reme Court that a penalty cannot be im< 
posed merely on the ground that it is law- 
ful to do so. The authoritv has a discre- 
tion to impose penalty and that discretion 
is to be exercised not in an arbitrary 
manner but judiciously. The authority be~- 
fore imposing the penalty has to applv 
its mind to all the circumstances of the 
case and the evidence that may be produc- 
ed in that respect. and then only pass an 
order with regard to. the imposition of 
penalty. In the instant case. there is no 
gainsaving that the Market Committee did 
not advert to this aspect of the matter and 
after calculation of the market fee. strai- 
ghtway imposed the penalty eaual to the 
amount of the market fee. This could not 
legally be done. In this view of the matter, 
I have no other alternative but to auash 
the resolution of the Market Committee 
dated 4th February. 1972, to the extent it 
levies the penalty of an amount of Rs. 
3.269.38. It may be observed that the com- 
mittee may. if so advised. proceed to ime 
Pose penalty on the netitioners in accord~ 
ance with law. 


8. Before parting with the judge- 
ment, a preliminary objection rais- 
ed by Mr. G. GQ Garg. learned 
counsel for respondent No. 2, 
may be noticed. It was contended 
by him that the petitioners should have 
availed of the remedy of appeal under 
Rule 31 (13) of the Rules and that the 
petitioners having approached this Court 
without exhausting that remedy are not 
entitled to the relief as prayed for. I am 
afraid. I am unable to agree with this 
contention of the learned counsel, I have 
already found that the Market Cornmittee 
has exceeded its jurisdiction in imposing 
penalty on the petitioners. In the view 
that I have taken. I do not propose to dis- 
miss this writ petition on this preliminary 
objection. 


9. No other point was urged. 


10. For the reasons recorded 
above, I allow this petition and auash the 
impugned resolution dated 4th February. 
to the extent it has resulted in imposing 
the penalty of Rs. 3.269.38 on the vpeti- 
tioners. As the petitioners have partially 
succeeded, I make no order as to costs. 


Petition allowed. 


ey 
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Pakhar Singh, Petitioner v. Gurbanta 
Singh and others, Respondents. 

Election Petn. No. L of 1972, D/. l-3- 

Index Note:— (A) Representation of 
People Act, 1951. Section 123 (1) (A) (a) 
-- Obtaining contestants withdrawl by 
bribery — Petitione~’s failure to depose 
— His witness giving unconvincing evi- 
dence — Allegation held not proved. 

(Para 4) 

Respondent No. T in Person; C. L. 
Lakhanpal (R. K. Seth with him). for 
Respondent No. 1 


ORDER:— This is an Electors peti- 
tion, under Ss. 80 and 81 of the Repre- 
sentation of the People Act. 1951. (herein= 
after referred to as the Act), challenging 
the election of Shri Gurbanta Singh. res- 
pondent No. T. to the Puniab Legislative 
Assembly, from Kartarpur (Reserve) 
Constituency. It is alleged in the 
petition that Harbans Singh, respondent 
No. 3. had also filed his nomination papers 
from this constituency for contesting the 
election; that on 12th Februarv. 1972, at 
about 8.00 A. M. respondent No. 1 along 
with his son, Jagiit Singh. went to the 
residence of Karam Singh. Sarpanch, 
where they met Harbans Singh. respon~ 
dent No. 3. Jagir Singh. Sarpanch of vill- 
age Sagwal was already present there. 
After some discussion. respondent No. 1 
agreed to pav Rs. 5000/~" to respondent 
No. 3, in case the latter withdrew his 
nomination. Respondent No. 1 gave an 
amount of Rs 5000/~ to Karam Singh Sar- 
panch, for being handed over to Harbans 
Singh, i. @ respondent No. 3. after the 
latter had withdrawn his nomination. In 
pursuance of the offer of bribery res- 
pondent No. 3 withdrew his nomination 
on 12th February. 1972. In this manner. 
it was alleged that respondent No. 1 had 
committed the corrupt practice of briberv 
as defined in Section 123 (1) (A) (a) of the 
Act. 

2. In the written statement. res- 
pondent No. 1 traversed these allegations. 
and so did Hari Singh. respondent No. 2. 
The parties went to trial on the following 
issue:— 

‘Whether Respondent 1 on February 
12. 1972. at about 8 A. .. at village 
Dhadda. made a gift of Rs. 5000/- to Res- 
pondent No. 3 as a gratification. with the 
object of inducing the latter to withdraw 
his nomination paver. as alleged in sub- 
paras (i) to v) to Para. 4 of the petition 
and thereby committed the corrupt prac- 
tice of ‘Bribery’ as defined in Section 123 
(1) of the 195% Act.” 
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In support of this issue. the petitioner had 
summoned two witnesses through Court. 
One was Karam Singh. Sarpanch. and 
the other was Jagir Singh. Karam Singh 
has been examined as P. W. 1. No other 
witness has been examined bv the pveti~ 
tioner. He did not even care to appear 
himself in the witness-box. He absented 
himself and the evidence was closed bv 
an order. dated 28th February. 1973. of 
the Court. In rebuttal. Shri Gurbanta 
Singh, respondent No. 1 appeared in the 
witness box and tendered in evidence 
certified copies of two documents. marked 


as Exhibits Rule 1 and Rule 2. Karam 
Singh stated:— 
“On lith Februarv, '1972. at about 


4.00 P M.. I went to the office of the 
Returning Officer. Jullundur City. to see 
how manv nomination papers had been 
filed for Jullundur Cantt. Constitutency. 
From the persons collected there, 
I learnt that 7 or 8 candidates had filed 
their nomination papers for contesting 
from Jullundur Cantonment Constituencv. 
I was returning towards the Gate. J saw 
there S. Harbans Singh. who was one of 
the Candidates for Kartarpur Assembly 
Constituencv. He was standing on the left 
side of the Road. Master Gurbanta Singh, 
Respondent and his son. Jagiit Singh, were 
also standing there. They were accom~ 
panied by Jagir Singh. Sarpanch of vill- 
age Sagwal......... I asked Harbans Singh 
as to what was his position. He replied 
that he would be contesting the election 
assess...» Master Gurbanta Singh then 
called me and asked me. whether I fully 
knew Harbans Singh, Candidate. I rem 
plied in the affirmative. Master Gurbanta 
Singh asked me to persuade Harbans 
Singh to withdraw from the contest. I 
told Master Gurbanta Singh that I would 
try to persuade him to withdraw. I then 
again approached Harbans Singh. Candi- 
date. I told Mr Harbans Singh that I was 
known both to Master Gurbanta Singh and 
Harbans Singh and was thus in a verv 
awkward position and that he (Harbans 
Singh) should withdraw from the contest. 
Harbang Singh was, however. adamant 
and refused to withdraw and solicited mv 
help in the elections. I told Harbans Singh 
that he should see me in mv village on the 
following dav and there we would con- 
fer with each ether. I added that he 
should come in the morning go that ‘I 
might not be awav from home. I also 
told Master Gurbanta Singh to reach mv 
house on the following morning. At about 
7.30 ‘or 7.45 Master Gurbanta Singh. his 
son, Jagiit Singh. and Jagir Singh. Sar- 
panch of Sagwal reached my house. Har- 
bans Singh alone came there. I advised 
both the parties that they should reach an 
understanding. according to which. Har- 
bans Singh should withdraw from the 


contest. Harbans Singh said that he had 


96 P. &H. [Prs. 2-3] Pakhar Singh v. Gurbanta Singh (Sarkaria JY 


alreadv incurred sufficient expenses on 
organising the Election Campaign. Master 
Gurbanta Singh offered to pay the ex- 
penses incurred by him. Harbans Singh 
said that he had expended Rs. 10,000/~. 
Master Gurbanta Singh said that the 
figure quoted by him was inflated and he 
could not have incurred so much expen< 
diture. Ultimately, Master Gurbanta Singh 
said that he would pay him Rs. 5.000/-. He 
suggested that the money would be en~ 
trusted to me and after withdrawl from 
fhe contest bv Harbans Singh. the monev 
would be paid to the latter. Harbans 
Singh accepted this offer and agreed to 
withdraw from the contest. though he was 
still protesting that he had incurred ex= 
penditure far in excess of Rs. 5.000/-. 
Master Gurbanta Singh added that sub- 
sequently, he would pay him more to 
meet ane excess. Harbans Singh insisted 
that the money should be paid to me 
(witness). So that he mav after withdrawal 
from the contest receive the same from 
me. At that time. Master Gurbanta Singh 
did not have the monev with him. Master 
Gurbanta Singh and his son. Jagiit Singh. 
then went away ina car and returned 
about one hour thereafter. In the mean- 
time. Harbans Singh was waiting at mv 
house for their return. Master Gurbanta 
Singh then took out Rs. 5.000/- from his 
pocket and entrusted the same to me in 
the presence of Harbans Singh, He then 
asked Harbans Singh to withdraw from 
the contest and thereafter, receive the 
money from me. ......... At about 5 P. M., 
I reached the office of the Returning Offi~ 
cer, Jullundur City. Persons present there 
told me that Harbans Singh had taken 
away his nomination papers and with- 
drawn from the contest. Jagiit Singh son 
of Master Gurbanta Singh was also pre- 
sent there.........ccc.-- I then alone went to 
the Central Co-operative Bank. Jullundur, 
Harbans Singh met me there. I took him 
to the Companv Bagh....... s... I then paid 
him Rs. 5.000/- in currency notes of the 
denomination of Rs. 100/- each. He ac« 
cepted the money......... 


_ 3. The evidence of Karam Singh, 
P. W. 1, cannot be believed for the follow- 
ing reasons: 


(1) He was a chance witness of the 
worst tvpe. He had no business to be in 
Purani Kutchery. Jullundur City. He 
wants to have it believed that he went to 
see the list of the candidates who had 
filed their nomination papars from Jullu- 
dur Cantt. This explanation does not carry 
conviction. because the witness, according 
fo his own admission. was neither a can- 
didate nor a proposer of a worker inter- 
ested in any candidate. He is a resident 
of village Dadda, which is at a distance of 
4 or 5 miles from the District Courts. He 
fs not a resident of Kartarpur (Reserve) 


A.L R. 


Constituency. He savs that he met Har- 
bans Singh and Master Gurbanta Singh 
in the compound of the District Courts 
per-chance on 11-2-1972. He had a talk 
with Harbans Singh. Thereafter, Master 
Gurbanta Singh called hin and straight- 
way requested him to persuade Harbans 
Singh to withdraw from the contest. 

(2) There is nothing on the record to 
show that the witness had any special 
relationship or tie with Master Gurbanta 
Singh. Respondent 1. The latter was a 
veteran of manv election battles. He was 
supposed to know that to induce a candi- 
date to-withdraw from his nomination on 
payment of gratification was a corrupt 
practice. If the Respondent was so minded, 
he would not choose Karam Singh as a 
‘go-between’ for that purpose. 

(3) The story propounded by Karam 
Singh js that after the preliminary talk 
with Harbans Singh and Master Gurbanta 
Singh in the compound of the District 
Courts on 11-2-1972. he again approached 
Harbans Singh, candidate. in his age 
Maksudan or Maksudpur and persuaded 
him to withdraw from the contest. Har- 
bans Singh was then found adamant. It 
was then settled that Harbans Singh 
would meet the witness and Master Gur-. 
banta Singh at the house of the witness in 
village Dadda on the following dav. In 
order to test the veracity of is story, 
witness was asked to give description and 
location of the house of Harbans Singh in 
village Maksudan. Witness frankly stated 
that he could not tell the situation of 
Harbans Singh’s-house. Realising that he 
had been cornered. he attempted to get 
out of the situation bv a volte-face. say- 
ing that he did not go to the house of Har« 
bans Singh. but remained standing on the 
G. T. Road, where he called Harbans Singh 
through a boy. It will bear repetition that 
the witness does not hail from the same 
Constituency to which Harbans Singh be- 
longs. He had only a superficial acquaint- 
ance with Harbans Singh and his affairs. 
He was the least suited for the role which 
he has arrogated to himself. 


(4) Harbans Singh was admittedly a 
‘covering’ candidate for Hari Singh. Res- 
pondent 3, the official nominee of the 
Akali Dal. Hari Singh was in the field on 
the date on which Harbans Singh with- 
drew his nomination. Withdrawal of Har- 
bans Singh only. therefore. would have 
been of no use to Master Gurbanta Singh 
if Hari Singh was still there to oppose 
him in the election. It is true that Hari 
Singh, also, had withdrawn from the con- 
test later on. but there is absolutely no 
allegation that Hari, Singh’s withdrawal 
zes also induced by Master Gurbanta 

mng. 


(5) Karam Singh. after a good deal of 
prevarication and eauivocation. admitted 
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that one Shri Kulwant Singh was contest- 
ing the election from the adiacent Adam- 


pur Assembly Constituency as a nominee - 


of the Communist Party of India. It was 
suzgested to him that he was a Counting 
Agent of this Kulwant Singh, At first, 
the witness said: 


“I had no connection with this Kul- 

want Singh. nor did I help him in the 
elections. I do not remember firmly if I 

was a Counting Agent of the said Kulwant 
Singh.” 
He added that he was present in the 
_Training College. Jullundur, when votes 
‘pertaining to Adampur Constituency were 
‘being counted. He was pressed: 

“Whose Counting Agent you were 
there?” 
' Witness then gave the evasive answer: 

“Perhaps. I was acting as Counting 
(Agent of Sita Ram. candidate, a nominee 
of the Repubhean Party.” 
Questioned further. he stated that he did 
not remember how manv votes were 
obtained bv this Sita Ram. He could not 
say. whether the number of the votes 
secured by this Sita Ram was 10 or 1000. 
Witness remembered this much that the 
security of Sita Ram had been forfeited. 
He was then asked whether he had anv 
connection with the Republican Partv. 
He replied that he had gone there as a 
Shoukia, i. e. only for fun. 


Master Gurbanta Singh has tendered 
a list of the candidates, who were con- 
festing the election from Adampur Con- 
stituency. None of those candidates was 
Sita Ram. Thus. the storv about the wit- 
« Ness being a Counting Agent of Sita Ram 
‘was transparently false. It seems that he 
“was, in fact. the Counting Agent of Kul- 
want Singh He admitted that he and 
Kulwant Singh were both Directors of 
Janta Co-operative Sugar Mills. It was 
put to the witness that this Kulwant 
Singh, after his defeat, had issued & 
poster, in which he had said harsh things 
against Master Gurbanta Singh. 


(6) The witness is apparently a partia 
san of the petitioner and the aforesaid 
Kulwant Singh, who, as Master Gurbanta 
Singh has vouched in. the witness-box 
were his inveterate opponents. Ey was ap= 
parent from the poster. Ext. R.W. 1/R 1, 
which was issued by aan ‘Singh. 


(7) Master Gurbanta Singh, as his own 
twitness, has stoutly denied the allega- 
tions levelled against him with regard to 
the offer or payment of the bribe to Har- 
bans Singh for inducing him to withdraw 
from the election. It is to be noted that 
Shri J. C. Verma, counsel for the peti- 
tioner. though present. did not cross-exa- 
mine Master Gurbanta Singh when the 

+ flatter was in the witness-box. 
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5. For the foregoing reasons. I dis- 
miss this petition with costs. Counsel’s 


fee: Rs. 1000/~ 
Petition dismissed. 
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Resham Lal and others, Petitioners 
v. Anand Sarup and another, Respon- 
dents. 

Civil Revn. No. 667 of 1973, D/- 14-8~ 
1973 (Petition under S, 115 of C. P. C. 
against order of R. L. Anand, Sub-J., ist 
Class, Jagraon, D/- 9-5-1973.) 

- Index Note:— (A) C. P. C., (1908), 
0. 14, R. 2 r/w O. 7, Rr. 1 and 11 (b) & 
(c) — Must issue regarding ‘court-fee 
and jurisdiction’ be tried as preliminary 
issue? Yes. 


Brief Note:— (A) Under O. 7, R. 1 
plaint must state the valuation of the 
suit for purposes of jurisdiction and 
court-fee. Under O. 7, R. 11 plaint shall 
be rejected if the reliefs are under-valu« 
ed and the plaintiff, on being required by 
the court to correct the valuation and 
pay requisite court-fee fails to do so. 
Hence unless there is a determination 
that suit is properly valued for jurisdic- 
tion and court-fee requisite has been 
paid; the suit cannot be tried and the 
plaint has to be rejected. Therefore issue 
relating to proper valuation of suit for 
jurisdiction and court-fee must be ‘tried 
as a preliminary issue and court's refu= 
sal to do so constitutes material irregu- 
larity in the exercise of its jurisdiction. 
(X-Ref:— C.P.C., 1908, S. 115). AIR 1957 
Pat 59 and AIR 1950 Mad 596 and AIR 
1964 SC 497, Distinguished; 1972-74 Pun 
LR 848, Relied on. (Paras 2 and 4) 


S. P. Goyal. for Petitioners; G. R, 
Majithia. for Respondents. 


ORDER :— This is a petition under 
Section 115 of the Code of Civil Proce- 
dure against the order of the Subordi- 
ae Judge, Ist Class, Jagraon, refusing 

to try the following issue as a prelimi- 
nary issue:— 

“Whether the suit is properly valu= 
ed for the purposes of court-fee and ju= 
risdiction?” 

The other issues in the case are;— 

1. Whether the plaintiff is the owner 
of the property in dispute? 

2. Whether Messrs. Bhana Mal Brif 
Lal is a necessary party, being tenants in 
the property in dispute? 

8. Whether the plaintiff is estopped 


from suing by his acts and conduct? 
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4. Whether Brij Lal, father of de- 
fendanis 1 to 6, was a statutory tenant 
of defendant 7? If so, its effect? 


5. To what amount. the plaintiff is 
entitled on account of mesne profits from 
defendants 1 to 62 


6. Relief, 


2. The suit was for the possession 
of shop and its mesne profits. The value 
for purposes of court-fee was fixed at 
Rs. 2000/- for possession of the shop and 
Rs. 3,000/- tentatively for the relief with 
regard to mesne profits. An objection was 
raised by the defendants-petitioners that 
the suit had not been properly valued for 
the purposes of court-fee and jurisdiction, 
which led to the framing of the prelimi- 
nary issue. Under Order VII, Rule 1 of 
the Code of Civil Procedure, the plaint 
has to contain a statement of the value 
of the subject-matter of the suit for the 
purposes of jurisdiction and court-fee, so 
far as the case admits. Under Order VII, 
Rule 11 of the Code, the plaint ‘shall be 
rejected where the relief claimed is 
undervalued, and the plaintiff, on being 
required by the Court to correct the va~ 
luation within a time to be fixed by the 
Court, fails to do so’, Reading both these 
rules together it follows that the trial 
Court has first to determine whether the 
suit has been properly valued for pur- 
poses of court-fee and proper  court-fee 
has been paid. If proper court-fee ` has 
not been paid, the plaint has to be re- 
jected and it cannot be tried on merits. 
The issue with regard to adequacy of the 
ecourt-fee is, therefore, a preliminary 
issue which goes to the jurisdiction of 
the Court for entertaining the suit for 
trial. Such an issue has to be tried as a 
preliminary issue. If the plaintiff does 
mot make good the deficiency in the 
court-fee, as determined by the Court, 
the plaint has to be rejected. In my view, 
therefore, even if the defendants had 
made the application for trying the issue 
with regard to court-fee and jurisdiction 
as a preliminary issue at a late stage, it 
did not disentitle them to pray for the 
trial of that issue as.a preliminary one. 
Tt was the duty of the Court under Order 
VII. Rule 11 of the Code of Civil Proce- 
dure to see, before entering on the trial. 
of the suit. whether it had been properly 
valued for purposes of court-fee and pro- 
per court-fee had been paid. The mat- 
ter should have been clear to the learn- 
ed trial Court when it was alleged that 


the annual rent of the shop was Bs. 1.800/-_ 


and the market value of the shop had 
been fixed at Rs. 2.000/-. To any person 
with commonsense it should have occur- 
red that the value fixed for the purposes 
of court-fee was inadequate. as it could 
(not) be said that the market value of the 
shop was equal to one year’s rent, Since 
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the effect of not making good the defici- 
ency in court-fee, as may be determined 


` by the trial Court, is the rejection of the 


plaint, it was absolutely necessary for 
the trial Court to try this issue as a pre- 
liminary issue before recording any evi- 
dence on other issues. 


3. The learned counsel for the 
plaintaiff-respondent has, however, vehe-= 
mently argued that the application was 
belated, as has been held by the trial 
Court. He has relied on the judgments in 
Smt. Sarojini Roy v. Shivaram Poddar, 
AIR 1957 Pat 59; Abdul Latif Mohideen 
Khadiri v. Mohammad Labbai, AIR 1950 
Mad 596 and Major S. S. Khanna v. Brig. 
F. J. Dillon, AIR 1964 SC 497. The Patna 
and Madras judgments only point out the 
desirability of the trial of all the issues 
together and not the trial of the suit’ 
piecemeal. In neither of these two cases 
the preliminary issue related to court- 
fee or jurisdiction of the Court. In the- 
Supreme Court case, the preliminary 
issue which was sought to be tried was 
as under:— 

“Whether the suit is not maintain 

able and the plaintiff is not entitled to 
institute as alleged in paragraphs Nos. 
15, 16, 17 and 18 of the written state- 
ment?” 
From the language of the issue, it is quite 
clear that it was not one of the issues 
on the decision of which the plaint had 
to be rejected. That issue related to the 
maintainability of the suit on the objec- 
tions raised by the defendants and, there- 
fore, that judgment is clearly distinguish- 
able. In the Madras judgment, the preli+ 
minary issue which was sought to be 
tried was:— 


“Is the suit as framed for any of 
the reliefs claimed therein not maintain-~ 
able for want of a valid sanction of the 
Advocate-General?” 


. This again was a case in which the plainf 


could not be rejected. In the. Patna case 
also the preliminary issue related to the 
question of maintainability of the suit, 
which is not one of the matters covered 
by Order VII, Rule 11 of the Code of 
Civil Procedure. The judgment of P. C. 
Pandit, J.. in Babu Ram v. Pakiza Begam, 
1972-74 Pun LR 848, is on all fours with 
the facts of this case and in that case the 
learned Judge held that an issue involv~ 
ing evidence can also be decided as a 
preliminary issue. 


A. For the reasons ‘given above, 
I hold that the learned trial Court acted 
illegally and with material irregularity 
in the exercise of its jurisdiction while’ 
refusing to try the issue with regard to 
court-fee and: jurisdiction as a prelimin- 
ary issue. The learned counsel for the 
defendants-netitioners has confined his 
relief to the market value of the shop 
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only and not to the valuation of the suit 
for the purposes of mesne’ profits. Soe 
the only matter to be investigated for 
the purposes of court-fee is the market 
value of the shop in suit. The learned 
trial Court is directed to try this issue as 
a preliminary issué. This petition is 
accordingly accepted but the parties are 


Jeft to bear their own costs. The parties. 


through their counsel have been directed 
to appear before the learned trial Court 
.on September 10, 1973. 

Petition allowed, 
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Dharam Singh and another, Peti- 
toners v. The State 
others, Respondents. 


Civil Writ No. 1318 of 1973, D/- 30-7~ 
1973. 

Index Note:— (A) Punjab Gram Pan- 
ehayat Act (4 of 1953) (as im force after 
amendment in Haryana by Haryana Act 
19 of 19871}, Section 9, Proviso H r/w 
Haryana Gram Panchayat (First Amend- 
ment) Election Rules, 1971, Rules 38, 39 
— Procedure for electing Sarpanch ap- 
plies to ‘removal of Sarpanch under Sec- 
tion 9, Proviso I. 


‘Brief Note:— (A) Second Proviso to 
Section 9 prescribes inter alia that Sar- 
panch may be removed by no-confidence 
motion passed by majority votes of the 
panchas constituting the gram panchayat 
at its extraordinary general ` meeting 
held with previous permission of the Di- 
rector. No rule prescribes the manner in 
which such a meeting is to be called and 
conducted. It was held, applying the 
principle of Section 21 of the General 
Clauses Act. that such meeting should be 
held in the same manner in which a 
meeting for the election of the Sarpanch 
is to be held i.e. the procedure prescrib- 
ed in Rules 38 and 39 is to be followed. 
(X-Ref:— General Clauses Act, 1897, 
S. 21). (Para 3) 

Surinder Sarup, for Petitioners; 
Naubat Singh, District Attorney, Har- 
yana (for Nos 1 and 3) and K. S. Saini 
(for Nos. 4 and 9), for Respondents. 

ORDER :— The petitioners and res- 
pondents 4 to 9 were elected as Panches 
of village Kachhana, tahsil Kaithal, dis- 
trict Kurukshetra, in the elections held 
in 1971. Petitioner 1 was thereafter eleet- 
ed as Sarpanch in the election held in 
December, 1971l/January, 1972. The Block 
Development and: Panchayat Officer, 
Rajound, called a meeting of the Panches 
for February 22, 1973, at 11 A.M. to de- 
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of the no-confidence motion, The 


of Haryana and 
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termine as to what was the opinion of 
the majority of the Panches and for the 
passing of the resolution of no-confidence 
against the Sarpanch. It is stated by peti- 
tioner 1 that the notice that was served 
on him mentioned February 23, 1973 as 
the date of the meeting and not Febru- 
ary 22, 1973. He went to the office of the 
Block Development and Panchayat Off- 
cer, Rajound, on February 23, 1973, and 
was told that the meeting had already 
taken place on February 22, 1973, and 
the no-confidence motion had been passed 
against him. He was also told that res- 
pondents 4 to 9 were present at that” 
meeting and unanimously voted in favour 
peti- 
tioner then tried to obtain the copies and 
filed this petition challenging his removal 
from the office of Sarpanch -in conse- 
quence of the no-confidence motion. 

2. Separate written statements 
have been filed by respondent 2, reston~ 
dent 3 and respondent 4. It has been stat- 
ed that the notice, copy ‘of which is an- 
nexure ‘E” to the affidavit of the peti- 
tioner dated May 4, 1973, was served on 
the petitioner by affixation as he refused 
to accept service. Petitioner 2 accepted 
service by thumb marking the -dupli- 
cate of the notice. -The service was 
effected by the Chaukidar of the 
Panchayat which was attested” by the 
Chaukidar of the village. The peti- 
tioners have produced the affidavit 
of the Chaukidar of the village 
denying that petitioner No. 1 ever refus- 
ed to accept service of the notice which 
was sought to be served by the Chauki- 
dar of the Panchayat. The record has 
been produced and a purported thumb 
mark of petitioner 2 is to be found on 
the duplicate of the notice. The learned 
counsel for the. petitioners, however, 
states that the thumb impression is not 
of petitioner 2 and that comparison can 
be made of that thumb impression with 
his thumb impression on the power of 
attorney. I am not prepared to act as an 
expert and since it is a disputed qares- 
tion of fact, I decline to go into the same. 
I will prefer to base mv decision on the 
presumption that all official acts are re- 
gularly done in the discharge of official 
duties. No reason hás been stated why 
the Chaukidar of the Panchavat was de- 
posing against the petitioners in respect 
of the service of the notice. I consequent- 
ly hold that the notice for the meeting 
to be held on February 22, 1973 was dulv 
served on the petitioners and if they did 
not attend that meeting, they did so at 
their own risk. 

3. It is vehemently arsued by the 
learned counsel for the petitioners that 
the meeting had not been summoned in 
accordance w'th law. Section 9 of the 
Gram Panchayat Act. as was in force in 
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the State of Haryana after its amend- 
ment effected in 1971, in so far as rele- 
vant, reads as under:— 


"9. (1) Before entering upon. the 
duties of their office, the Sarpanch and 
fPanches shall take an oath in the form 
specified in Schedule IV. 

(2) The Sarpanch and Panches shall 
hold office for a period of five years: 

Provided that an outgoing Sarpanch 
or Panch shall, unless the Government 
otherwise directs, continue to hold, his 
office, until his successor has taken the 
oath: 

Provided further that subject to the 
approval of the Director, the Sarpanch 
may be removed from his office by a ma- 
fority of the votes of the Panches consti- 
tuting the Gram Panchayat at its extra- 
ordinary general meeting held with pre- 
vious permission of the Director: 
"Director" in this section means the Di- 
rector of Panchayats appointed under the 
Act. Rule 38 of the Haryana Gram Pan- 
chayat (First Amendment) Election Rules 
1971, provides, for the meeting to be 
called for election of Sarpanch and is in 
the following words:— 


“38 (1). The Block Development and 
Panchayat Officer shall call a meeting of 
‘Panches, to elect the Sarpanch, which 
shall be presided over by the Block De- 
velopment and Panchayat Officer or by 
any other officer authorised in this be- 
half by him. Such officer shall be called 
the ‘Presiding Officer’. 

(2) The Block Development and Pan- 
chayat Officer shall issue a notice in 
writing to all Panches imtimating the 
date, time and place of the meeting re- 
ferred to in sub-rule (1). 

(3) The notice shall be sent by post 
at least seven days before the date of 
meeting at the ordinary place of resid- 
ence of each Panch and shall also be 
served through an official of the Block 
and a copy thereof shall be exhibited on 
the notice board of the Panchayat. 


Provided that the notice to a Panch, 
who is elected, co-opted or nominated 
after the issue of the notice under sub- 
rule (2) shall be issued and served by the 
Presiding Officer in such manner as he 
deems fit before the meeting. 

(4) A copy of notice, along with the 
entire original record of its service on 
the Panches, shall be made over under 
proper receipt to the Presiding Officer 
so as to form part of the proceedings of 
the election.” 

Rule 39 of the Rules provides that not 
Jess than half of the total number of 
Panches shall constitute the quorum for 
the election of the Sarpanch. No rule 
prescribes the manner in which a meet- 
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ing of the Panches for the consideration]: 
of a no-confidence motion against the 
Sarpanch is to be ealled and conducted. 
Sub-section (2) of Section 9, however, 
provides that an extraordinary meeting 
of the Panches shall be called to consi~ 
der the no-confidence resolution. In the 
absence of any specific provision, the 
principle discernible in Section 21 of the 
General Clauses Act, 1897, can be resort- 
ed to, that is, the meeting for the removal 
of a.Sarpanch by passing a no-confid- 
ence resolution shall also be held in the 
same manner in which a meeting for the 
election of the Sarpanch is to be held, 
that is, the procedure prescribed in Rules 
38 and 39 has to be followed. Rule 38 re« 
quires one week’s notice to be sent to 
the Panches and in the present case the 
notice was issued on February 7, 1973, 
and is alleged to have been served on 
the petitioners and respondents 4 to 9 in 
the manner stated above on that very 
date. The notice specifically mentions 
that it was for calling an extraordinary 
general meeting for the purpose of pas« 
sing a no-confidence motion against peti« 
tioner 1 for which permission had been 
given by the Director of Panchayats, 
Haryana. It was further stated that the 
meeting would be held to determine as 
to what was the opinion of the majority 
and the resolution was to be passed ag~ 
cordingly. There were seven Panches 
and one Sarpanch and out of them six 
were present at the meeting called by 
the Block Development and Panchayat 
Officer and all the six unanimously vot« 
ed in favour of the no-confidence resolu« 
tion. The meeting was thus called in ae« 
cordance with Rules 38 and 39 and was 
perfectly valid. If the petitioners did 
not attend that meeting, they did so af 
their own risk. 


4 For the reasons given above, 7 
find no merit in this petition which is 
dismissed but the parties are left to bear 
their own costs, 

Petition dismissed, 
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RAJENDRA NATH MITTAL, J. 

Smt. Maya Devi and others, Pett. 
fioners v. The Chandigarh Administras 
tion and others, Respondents. 

Civil Writ No. 327 of 1973, D/~ 28-5= 
1973, N 

(A) Constitution of India, Art. 226 — 
Change in the user of any plot or shop 
permitted by Punjab Capital Develop- 
ment Authority — Writ to challenge such 
permission. (X-Ref:— Punjab Capital 
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. (Development and Regulation) Building 
Rules (1952), Rr. 2 (ivi) and 117). 


Brief Note:— (A) As R.117 of the 
Punjab Capital (Development and Regu- 
lation) Building Rules gives power to any 
authority to allow change in the user of 
any plot or the shop, no person can make 
a grievance if the change has been allow- 
ed to him. The Rules are statutory. In 
ease any power has been given to any 
authority under a statute or the Rules, 
it cannot be said that any action taken 
by the authority would be illegal on 
the ground that action was against the 
representation of the authority concern- 
ed. Where the right which was stated to 
be vested in the writ petitioner was. that 
they were carrying on particular busi- 
ness in a shop and that no other person 
could carry on similar business in that 
locality as no other shop had been ear- 
marked for that purpose, it was held 
that petitioners have no right to file writ 
petition. (Paras 4, 5) 

Dr. A. S. Anand with M. L. Sarpal, 
for Petitioners: U. S. Sahni (for Nos. 1 


and 2) and Baldev Singh Jawanda (for 
Nos. 3 and 4), for Respondents, 
ORDER:— This writ petition has 


been filed under Articles 226 and 227 of 
the Constitution of India praying that 
the respondents Nos. 1 and 2 be restrain- 
ed from permitting respondent No. 3 to 
change the use of a shop and from per- 
mitting respondent No. 4 to run a halwai 
eS therein, ie. Shop No, 18, Sector 
11-D, 


2. The facts as given in the peti 
fion are that the petitioners Nos. 1 and 2 
are the owners of Shop No. 1 situated in 
Sector 11-D, whereas the petitioner No. 
3 and Shrimati Giatri Devi are the own- 
ers of Shop No. 36. In Shop No. 1, the 
petitioners Nos. 1 and 2 have been carry 
fng on the business of halwai; and in 
Shop No. 36, the petitioner No. 3 has 
been running a restaurant since 1960 and 
4965 respectively. The Capital of Punjab 
(Development and Regulation) Act, 1952 
(hereinafter referred to as the ‘Act’} and 
the Rules framed. thereunder provide for 
the systematic planning and develop- 
ment of the various sectors of Chandi- 
garh, The Administration prepared a 
Master Plan for the entire city of Chan- 
digarh and in conformity with that, zon= 
ing plans were prepared by respondent 
No. 2 to provide for sectorwise planning. 
The Zoning Plan was prepared and the 
layout was drawn for Sector 11 on May 
19, 1958 by the authorities. The layout 
prepared under the Zoning Plan is in 
nature of a representation made to the 
citizens to enable them to decide about 
the purchase of plots for business in any 
particular locality by stating therein the 
nature of business for which they had 
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been earmarked. In the Zoning Plan ol 
Sector 11, it is provided that marke? 
shall be established in part 11-D and in 
that market there shall be two shops, 
one for halwai and the other for restau- 
rant, both situated on either end of Sec- 
tor 11-D and bearing Nos. 1 and 36. The 
petitioners Nos. 1 and 2 and the grand- 
father of petitioner No. 3 purchased the 
shops mentioned above on the represen- 
tations made in -the Zoning Plan and 
started their business therein. The main 
attraction for them was that there would 
be only one halwai shop and one restau- 
rant, In the second week of January, 
1973, Shop No. 18 which had been ear- 
marked for general merchandise in the 
Zoning and the layout plans, was being 
re-erected for the purpose of being used 
as halwai shop by the respondents. ‘The 
petitioners, on enquiry, came to know 
that the authorities had orally permitted 
the respondents Nos. 3 and 4 to make 
re-construction of their shop for the said 
purpose. The order of the respondents 
Nos. 1 and 2 in allowing the change of 
the user of the shop is illegal and with« 
out jurisdiction. The action of the res- 
pondents is neither bona fide nor in con~ 
formity with the sound judicial princi- 
ples. The order has not been passed in 
conformity with rules of natural justice 
The petitioners have, therefore, prayed 
that the aforesaid order be quashed. The 
petition has been contested by the res- 
pondents. Two returns have been filed, 
one by respondents Nos. 1 and 2 and 
the other by respondents Nos. 3 and 4, 
Inter alia, it is pleaded by respondents 
Nos. 1 and 2 that Zoning Plan is prepar= 
ed by the Architect’s Department of 
Chandigarh Administration and not by 
respondent No. 2. The Zoning Plan has 
been defined under the Punjab Capital 
(Development and Regulation) Building 
Rules, 1952 (hereinafter referred to as 
the ‘Rules’) and under Rule 3, the per- 
son who wants to erect any building, has 
to comply with the restrictions shown 
in the Zoning Plan. In the Zoning Plan 
of Sector 11, no such restrictions have 
been provided as to the use of a.parti~ 
cular shop for a particular purpose. The - 
object of the layout plan is merely to 
indicate the situation of the shops in the 
market and the use indicated in it for 
any particular shep does not amount to 
a restriction within the meaning of the 
Zoning Plan as defined in the Rules, be- 
cause layout plan is not a statutory plan 
like the Zoning Plan. The Administra« 
tion, while indicating the trade for a 
particular shop, did not make a repre~ 
sentation that the said shop was to be 
used for that particular trade for ail 
times. Considering the stage of develop- 
ment and the needs of the locality. the 


Administration had the right in the exer= 
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cise of its executive discretion to specify 
the trade for which the particular shop 
was to be used. This could not be term- 
ed to be in the nature of representation 
made to the citizens. The Chief Admin- 
istrator is empowered under Rule 117 of 
the Rules to modify or waive the terms 
and conditions as thought fit by him. 
There is no provision in the Zoning Plan 
that there will be only one halwai shop 
and one restaurant in the market of Sec- 
tor 11. Respondent No. 3 had been per~ 
mitted a change of the trade from gene= 
ral to halwa:. after a thorough processing 
of the case. The matter was examined 
at the highest level and the comnarative 
statement of the number of halwais* 
shops in different sectors was drawn up 
and examined along with the circum- 
stances of acute hardship mentioned by 
respondent No. 3 in his application The 
Chief Architect. Chandigarh Administra- 
tion, was consulted and he gave an 
opinion that the change of trade does 
not involve any change in the Zoning 
Plan, The town planners also expressed 
the view that there could be no objec- 
tion to the request of respondent No. 3 
being acceded to on his fulfilling the 
conditions laid down by the Administra- 
tion for such cases. 


3. The first contention of the 
learned counsel for the petitioners is 
that the Government gave an undertak- 
ing while preparing a layout plan of 
Section 11-D that there would be two 
shops, one for halwai and the other for 
restaurant. Petitioners Nos 1 and 2 and 
grandfather of petitioner No. 3 purchas- 
ed the shops on the aforesaid represen- 
tation. The main attraction for purchas- 
ing the shops by them was that there 
would be only one halwai shop and one 
restaurant. The learned counsel for the 
respondents states that no representation 
was made that there would be only one 
shop for halwai and one restaurant. He 
also submits that the petitioners have 
no legal right to challenge the order 
passed by respondent No 2 for changing 
the nature of business in the shop. 


4. The first question that arises 
for determination is as to whether the 
petitioners have got a right to challenge 
the order of respondent No 2 for con- 
version of the purpose. of the shop for 
which it was earmarked In the Zoning 
Plan of the sector, the area where the 
shops have been constructed is shown 
as reserved and its use was to be deter- 
mined by the Chief Administrator The 
definition of Zoning Plan is given in sub- 
rule (lvi) of Rule 2 of the Rules as fol- 
lows:— 

“Zoning Plan’ shal] mean the num- 
bered plan signed by the Chief Admin- 
istrator and kept in his office | defining 
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the layout of any numbered sector of 
the Master Plan of Chandigarh showing 
the streets, boundaries of building plots, 
open spaces. position of protected trees 
or other features, and showing in colour 
or by other means the specified land-use, 
building lines, permissible heights of 
buildings. site coverages and such other 
restrictions on the development of land 
or buildings as may be prescribed.” 
Clause (a) of Rule 3 of the Rules says 
that a person who erects or re-erects any 
building shall comply with the Rules 
and in addition shall comply with tha 
restrictions shown on the Zoning Plans. 
Clause (c) of Rule 3 points out that the 
Rules shall also be applicable if any 
material change of use is proposed in the 
existing building. Rule 19 of the Ruleg 
relates to Zoning Plan. According to the 
said rule. the erection or re-erection of 
every building shall comply with the 
restrictions of the zoning plan and the 
schedule of clauses appended thereto and 
the architectural control sheets. if applic- 
able. Rule 117 is regarding the power of 
Chief Administrator to sanction or re- 
fuse erection or re-erection of the build« 
ings. The said rule is as follows:— 


“Power of Chief Administrator fo 
sanction or refuse erection or re-erection 
of buildings:— 

(1) The Chief Administrator shall 
refuse to sanction the erection or re- 
erection of any building in contravention 
of anv of these rules, provided that the 
Chief Administrator shall have the au- 
thority to modify or waive, upon terms 
and conditions as thought fit, any re- 
quirements of any of the rules, provid- 
ed further that applications for such 
waivers are made to him in writing and 
accompany the application to erect or re- 
erect under Rule 7. 


(2) The Chief Administrator may 
refuse to sanction the erection or re- 
erection of any building for any other 
reason to be communicated to the ap- 
plicant which he deems to be just and 
sufficient as affecting such building. 


(3) Subject to the provision of clause 
fi) of this rule the Chief Administrator 
may sanction the erection or re-erection 
of any building either absolutely or sub=- 
ject to such modifications in accordance 
with the rules as he may deem fit.” 
From the perusal of Zoning Plan, it is 
clear that the site where the shops have 
been constructed had not been earmark- 
ed for the said purpose. It had been left 
at the discretion of the . Chief Admin-. 
istrator to determine the use of the said 
area for anv purpose Under the Rules 
the restrictions in the Zoning Plan and 
the schedule of clauses appended there- 
to are to be complied with It has not 
been stated in the Rules that the- layout 
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plans have got any statutory sanction 
behind them. If there is any breach in 
the user of the building, no-person under 
the Rules has got a right to come to this 
Court under Article 226 of the Constitu- 
tion of India. It is only the infringement 
of legal right which can be enforced 
under Article 226 of the Constitution of 
India. It has been observed in Calcutta 
Gas Co. (Proprietary) Ltd. v. State of 
West Bengal, AIR 1962 SC 1044, that 
the right that can be enforced under 
‘Article 226 shall ordinarily be the per- 
: sonal or individual right of the peti- 
tioner himself, though in the case of 
‘ some of the writs like habees corpus or 
quo warranto. this rule may have to be 
"relaxed or modified. A similar matter 
' came up for decision before this Court 
in Aggarwal Timber Store ete. v. Chief 
Commr., Union ‘Territory, Chandigarh, 
Civil Writ No. 3027 of 1969. decided on 
27-3-1970 (Puni). In that case, the lay- 
out and Zoning Plan of Timber Market, 
Sector 26, showed that there was a 
vacant space between the building line 
of Timber Market and building line of 
Grain Market. In the Zoning Plan of the 
- Timber Market, some area was shown as 
reserved towards the north. It was stat- 
ed in the petition that place marked ‘X’ 
in the Zoning Plan C/1 could not be used 
for any purpose whatsoever as the Zon- 
ing Plan had shown the same to be open. 
The Capital authorities had allowed in- 
stallation of a Petrol Pump/Service Sta- 
tion at that site. The petition was filed 
for issuing a writ of mandamus or any 
other writ prohibiting the construction of 
the Petrol Pump/Service Station by some 
of the persons who were having timber 
shops in the Timber Market. An objec- 
tion was raised that they had no legal 
right to institute a writ petition as no 
legal right had been infringed. The 
learned Single Judge observed that the 
petitioners in that writ petition had no 
right to challenge the action of the au- 
thorities. Similar observations were made 
in V. K. Jain v. Union of India, S. C. A. 
No. 523 of 1971. decided on 17-5-1972 = 
(reported in AIR 1974 Punj 21) by a Di- 
vision Bench of this Court. In that case, 
Dewan Sumer Nath was the owner of a 
shop-cum-flat in Sector 19, in which he 
had installed a chakki (flour mill) which 
was worked by a 7 H.P. electric motor. 
Later. he sold the property to Jatinder 
Kishore who installed another chakki 
with an electric motor of 15 H. P. in part- 
nership with Mohan Lal. The Estate Offi- 
cer issued notices to Jatinder Kishore 
and Mohan Lal asking them .to show 
cause why the site of the shop-cum-flat 
be not resumed. On their representation, 
the Estate Officer came to the conclusion 
that they were being wnnecessarily 
harassed, He, consequently, withdrew 


w 


-before the 


-dering the changed circumstances. 
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the notice. One Mr. V. K. Jain, owner 
of another shop-cum-flat, filed an appeal 
Chief Administrator who 
ordered that Jatinder Kishore ete. should 
remove the machinery within 30 days. 
Against that order, Jatinder Kishore and 
Mohan Lal both went up in revision be~ 
fore the Chief Commissioner, who ac- 
eepted the same. V. K. Jain filed a writ 
petition against the said orders in this 
Court, which was dismissed. in limine. 
He filed an application for leave to ap- 
peal to the Supreme Court. It was con 
tended by the respondents that he had 
no right to come to this Court. The learn- 
ed Bench, after hearing the argumenis, 
made the following observations: 


“From the facts stated above, it is ` 
mot quite understandable as to what par- 
ticular right the applicant had, which he 
wanted to be enforced by means of the 
writ petition. On being asked repeatedly, 
the learned counsel could only vaguely 
suggest that he had some sort of a right 
that the respondent, namely, Jatinder 
Kishore and Mohan Lal, might not use 
their premises in a manner, which was 
against the conditions of their allotment 
and by their so doing, his rights were 
being infringed and those rights he had 
valued at more than Rs. 20,000/-. As I 
have said, if the respondents were doing 
anything against the conditions of their 
allotment, the authorities to take notice 
thereof were the Estate Officer or his 
superior Officers. From what I have al~ 
ready mentioned, it is clear that the 
Chief Commissioner had ultimately held 
that the respondents were not guilty of 
any breach of those conditions and the 
notice ‘originally issued to them by the 
Estate Officer was cancelled. In face of 
this decision, it is not understood as ta 
what breach the respondents had com~ 
mitted and what rights the applicant 
had, which he was trying to enforce 
through the writ petition.” 

In the present case, the right which is 
stated to be vested in the writ petition- 
ers is that they were carrying on a simi- 
lar business and that no other person 
can carry on that business in that loca- 
lity as no other shop had been earmark- 
ed for that purpose. It has been stated 
by the respondents Nos. 1 and 2 that the 
petitioners will not suffer in any way as 
they have taken a decision after consi~ 
It is 
given in the return that the matter was 
examined at the highest level and the 
comparative statement of the number of 
halwai shops in different sectors was 
drawn up and examined along with the 
circumstances of acute hardship men~ 
tioned by respondent No. 3 in his appli« 
eation, The Chief Architect, Chandigarh 
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Administration, was consulted who gave 
an opinion that the change of trade did 
mot involve any change in the Zoning 
Plan. After observing the aforesaid for< 
malities the permission was granted. In 
view of the aforesaid facts I am of the 
view that the writ petitioners’ legal right 
has not been infringed and they have no 
right to file a petition in this Court. 


5. The second question that arises 
is as to whether any undertaking was 
- given by the authorities on account of 
which some right has accrued to the peti- 
tioners. From the perusal of the defini- 
tion of Zoning Plan and Rule 19 of the 
Rules, it will be clear that only breach 
of Zoning Plan will give a cause of ac- 
tion. If in layout plan it has been men- 
tioned that particular piece of land will 
be used for a particular purpose, that 
can be changed in accordance with the 
Rules. Under Rule 117, the Chief Ad- 
ministrator has been given a power to 
modify or waive upon terms and condi- 
tions as thought fit, any requirements of 
any of the rules. In the present case, it 
is the Chief. Administrator who. after 


considering the various facts. has chang- 


ed the user of the shop in dispute. It was 
not urged before me that Rule 117 is 
ultra vires. If the rule gives power to 
any authority to allow change in the 
user of any plot or the shop, no person 
can make a grievance if change has been 
allowed to him. The learned counsel for 
the petitioners has placed reliance on 
The Union of India v. Anglo Afghan 
Agencies, AIR 1968 SC 718, wherein it 
has been observed that where a person 
acted upon representations made in an 
Export Promotion Scheme that import 
licences up to the value of goods exporta 
ed will be issued, and had exported 
goods his claim for import licence for 
the maximum value permissible by the 
scheme could not be arbitrarily rejected. 
Tt was further observed that even though 
the case did not fall within the terms of 
Section 115 of the Evidence Act, it was 
still open to a party who had acted on a 
representation made by the Government 
to claim that the Government would be 
bound to carry out the promise made by 
it, even though the promise was not re- 
corded in the form of a formal contract 
as required by Article 299 of the Con- 
stitution. The facts of that case are dis- 
tinguishable and the observations therein 
will not be applicable to the present case. 

already stated above, the Rules in the 
present case authorize the Chief Admin- 
istrator to modify the use of any plot or 
shop. The Rules aforesaid are statutory. 
In case any power has been given to any 
authority under a statute or the Rules, 
it cannot be said that any action taken 


by the authority would be illegal on the 
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ground that the action was against the 
representation of the authority concern- 
ed. In the circumstances I hold that the 
respondents Nos. 1 and 2 had right to 
order the change of user of the shop in 
dispute. 

6. The learned counsel for the 
petitioners then urges that they should 
have been given a notice before order- 
ing change of user of the shop. I have 
already held that the petitioners have 
no legal right to challenge the impugned 
order, Therefore. no notice was neces« 
sary to be issued to them. The learned 
counsel for the private respondents has 
urged that the right to carry on business 
is a fundamental right and no restric- 
tions can be imposed by any law on it 
In support of his contention he places ree 
lance on Nagar Rice and Flour Mills v. 
Teekappa Gowda & Bros., AIR 1971 SC 
246. He has also submitted that mono- 
poly cannot be created in a particular 
trade in favour of some persons. Ha 
further urges that such an order violates 
Articles 14 and 19 of the Constitution of 
India. Im support of his contention he 
referred to Rasbihari Panda etc. v. State 
of Orissa, AIR 1969 SC 1081. As I am 
dismissing the petition on other points, 
therefore, I do not consider it necessary 
to give a decision on the aforesaid con- 
tentions of Mr. Jewanda, learned counsel 
for the private respondents. 

7. For the reasons recorded above, 
this writ petition fails and‘ the same is 
dismissed with costs. Counsel’s fee 
Rs. 150/- which shall be shared equally 
by the State and the private respondents. 

Writ petition dismissed, 
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Havaldar Jaswant Rai, Petitioner v, 
Devi Dass, Respondent. 

Civil Revn. No. 1278 of 1971, DJ- 
28-5-1973 (Petition under S. 15 (5) of 
East Punjab Urban Rent Restriction Act, 
1949 for revision of order of Sukhdev 
gun Sidhu, Appellate Authority under 

P. U. R. R. Act (Dist. J.), Jullundur, 
By- 3-6-1971). 

Index Note:— (A) East Punjab Urban 
Rent Restriction Act (1949), S. 13 (2) (å) 
Proviso — Rent paid in excess on date of 
eviction application — No bar to adjust- 
ing interest or costs due out of the excess 
amount paid. (Para 11) 

J. V. Gupta, for Petitioner; V. K, 
Jhanji. for Respondent. 

ORDER :— This is a landlord's re- 
vision petition against the decision of the 
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Appellate Authority reversing on appeal 
the order of the Rent Controller order- 
ing ejectment of the tenant. 

2. The shop situate in Jullundur 
and belonging to Jaswant Rai, was given 
on a monthly rent of Rs. 30/- to Devi 
Dass. On 2ist August, 1968, an applica- 
tion for the eviction of the tenant was 
made by the landlord under Section 13 
of the East Punjab Urban Rent Restric- 
tion Act, 1949, hereinafter called the 
Act, on a number of grounds But in the 
-present petition, we are only concerned 
with one of them. viz. non-payment of 
rent for 32 months, amounting to Rupees 
960/-. with effect from Ist. December, 

i $965, to 31st July. 1968. 
| 3. The position taken by the ten- 
"ant was that he had already deposited 
Rs. 90/- on 22nd March, 1966. in the 
Court of the learned Senior Subordinate 
Judge at JuJtundur under Section 31 of 
«the Punjab Relief of Indebtedness Act 
for payment to the landlord Another 
sum of Rs. 870/- was similarly deposited 
by him on 14th August, 1968, after he 
. had received the notice dated Ist Au- 
‘ gust, 1968. from the landlord asking him 
t to vacate the premises Thus the rent ac- 
t cording to the tenant, had been paid up- 
i to 31st July. 1968. 
! 4. It is common ground that the 
i amount of Rs. 960/- was withdrawn by 
the landlord on 31s1 October. 1968. On 
' the first date of hearing i.e. 29th Nov- 
. ember, 1968, (it was so held both bv the 
: Rent Controller and the Appellate Au- 
i { thority) the tenant deposited Rs. 80/- as 
' interest up to 3lst October, 1968. the 
} date on which the Jandlord withdrew the 
amount of Rs. 960/- from the Court of 
' the learned Senior Subordinate Judge, 
Jullundur, and Rs. 20/- as costs of the 
application as assessed by the Rent Con< 
‘ troller. 


te 


i 5. The Rent Controller came to 
_ the conclusion that the tenant was guilty 
‘of non-payment of rent, because (a) 
Rs. 960/- which were alreadv deposited 
by the tenant, though withdrawn by the 
: landlord, would not amount to a valid 
' payment in law and according to the 
Rent Controller, the tenant had to make 
this payment on the first date of hearing 
and (b) the interest paid was less. Ac- 

; cording to the Rent Controller, the cor- 

rect amount of interest came to Rs 82.66 

Paise. On this finding, therefore, the Rent 

Controller ordered the eviction of the 

tenant. 


¢ 
ft 
} 6. When the matter came in ap- 
{ peal before the Appellate Authority, he 
‘ reversed the decision of the Rent Con- 
: roller and held that as the landlord had 
': already withdrawn Rs. 960/-, therefore, 
: the tenant was not to deposit any arrears 
-. OË rent on the first date of hearing, He 
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also came to the conclusion that the inte- 
rest deposited by the tenant was less by 
Rs: 2.65 Paise. But Rs. 960/-, which were 
withdrawn by the landlord, was in ex- 
cess than the actual amount of rent due 
to him on the date when the ejectment 
application was filed. According to him, 
the tenant was liable to pay rent up to 
30th June, 1968, and not 3lst July, 1968, 
as claimed by the landlord, with the re- 
sult that Rs. 30/- more had been depo- 
sited by the tenant, which had been with- 
drawn by the landlord and, therefore, 
the extra amount of interest, which was 
due to the landlord could be adjusted 
out of the excess amount of Rs. 30/-. As 
a result of these findings, he came to the 
conclusion that the tenant was not guilty 
of non-payment of rent and no arrears 
were due from him. The appeal was, con- 
sequently, accepted and the eviction ap- 
plication dismissed. The landlord has 
come here in revision. 


7. The only point that has been 
argued by the learned counsel for the 
petitioner before me is that on 21st Au- 
gust, 1968, the landlord had a cause of 
action to file the ejectment application, 
because, admittedly. the tenant had not 
paid the rent that was due from him. It 
was only on 3lst October, 1968, when the 
landlord withdrew the amount of 
Rs 960/-. that had been deposited by the 
tenant on two oceasions, namely, 22nd 
March, 1966, and 14th August, 1968, that 
no arrears were due from him The land~ 
lord was, however, justified in filing the 
ejectment application on 21st August, 
1968 According to the learned counsel, 
after the filing of the ejectment applica- 
tion, the tenant could only succeed if he 
had complied with the proviso to Section 
13 (2) (i) of the Act, which says: 


“Provided that if the tenant on the 
first hearing of the application for eject- 
ment. after due service pays or tenders 
the arrears of rent and interest at six 
per cent. per annum on such arrears to- 
gether with -the cost of application asses- 
sed by the Controller, the tenant shall 
be deemed to have duly paid or tendere 
ed the rent within the time aforesaid.” 
The argument proceeds that on the first 
date of hearing even though there were 
no arrears of rent due from him, ac- 
cording to the proviso, the tenant had to 
deposit interest at 6 per ‘cent, per annum 
on the arrears together with the cost of 
application assessed by the Controller 
and it is only then that the tenant would 
be deemed to have complied with the 
proviso. In the instant case, according to 
the learned counsel, the tenant had not 
fulfilled the conditions laid down in the 
proviso. Although he had deposited 
Rs. 20/- as costs of the application as 
assessed by the Rent Controller, but he 
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had not deposited the correct amount of 
interest. namely, Rs. 82.65 Paise, because 
admittedly, instead of that amount, ` he 
had deposited only Rs. 80/-. As the ten- 
ant had not complied with the proviso, 
so proceeded the argument, it had to be 
held that he was guilty of not paying the 
arrears of rent, 


8. In this connection, learned 
counsel for the petitioner referred to a 
Bench decision of this Court in Isher 
Dass Tara Chand v. MHarcharan Dass, 
ILR (1961) 1 Punj 315, in which while 
discussing the question as to whether 
the expression “arrears of rent” occur- 
ring in the proviso to clause (i) of sub- 
section (2) of Section 13 of the Act meant 
the rent, which was due from the tenant 
and remained unpaid on the date of the 
application or on the date of the first 
hearing, the learned Judges observed 
that under the law a landlord could se- 
cure an order of eviction of his tenant 
only if he proved that on the date of the 
application for ejectment, arrears of rent 
were due from the tenant and he had not 
paid the same within 15 days from the 
expiry of the time fixed in the agree- 
ment of tenancy, or in the absence of 
such agreement by last day of the month 
next following that for which the rent 
was payable. It thus followed that if on 
the date of the application, the rent had 
not become due, or the period fixed for 
its payment by agreement or under 
clause (i) of sub-section (2) of Section 13 
had not expired, no application for eject- 
ment of the tenant would lie. The proviso 
to clause (i) of sub-section (2) of Section 
13, however, gave a concession to the 
‘tenant by permitting him to pay or ten- 
der the arrears of rent together with in- 
terest at 6 per cent. per annum on such 
arrears and costs of the application as- 
sessed bv the Controller on the first 
hearing of the application for eiectment 
and thus save himself from forfeiture of 
his tenancy. The arears of rent. costs, 
etc. referred to above had to be paid or 
tendered by the first "hearing of the ap- 
plication and not later. There is nothing 
in the proviso referred to above to debar 
the tenant from making the payment of 
arrears etc. before the date of the first 
hearing, or even before an order was 
passed by the Controller fixing . such a 
date. It was thus evident that if the ten- 
ant chose to pay the arrears of rent due 
from him as soon as he came to know 
that an application for ejectment had 
been put in, or hefore the date of the 
first hearing was fixed by the Controller, 
there could be no question of his com- 
puting the arrears up to the date of the 
first hearing and he would thus be per- 
fectly within his rights to claim protec- 


tion from ejectment in paying the rent 
pS ee fore, ; 
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that was due from him on the date of 
such payment. 


9. Even applying the principle of 
law laid down by the above authority, 
the question to be seen is whether the 
tenant had complied with the proviso to 
Section 13 (2) (i). There is no doubt that 
on the day when the ejectment applica~ 
tion was filed, some arrears of rent were 
due from the tenant and, therefore, the 
landlord was justified in making an ap- 
plication for eviction against him. The 
question is—has the tenant complied with 
the proviso mentioned above? under the 
Said proviso, the tenant should either 
pay or tender the arrears of rent toge+ 
ther with interest at 6 per cent. per 
annum on such arrears and the cost of 
the application assessed by the Control- 
ler. There is no dispute that the cost as 
assessed by the Controller had been paid. 
There is further no dispute that there 
‘were no arrears of rent due from the~- 
tenant on the first date of hearing. 
Therefore, the question of its payment 
or tender did‘ not arise, because, accord- 
ing to the learned counsel for the petix« 
tioner, Rs. 960/- had been withdrawn by 
his client on 31st October, 1968, and, 
therefore, according to him. no arrears of 
rent were due from the tenant. The dis~ 
pute is only as to whether full interest 
had been paid by the tenant or not. As 
already mentioned above, the interest 
fell short of Rs. 2.65 Paise. Admittedly, 
on the date of the ejectment application, 
the arrears of rent due would be Rs. 930 
and if that amount had been paid, there 
would be no arrears. In the instant case, 
as I have already said Rs. 960/- had been 
concededly withdrawn by the landlord. 
The argument on behalf of the tenant is 
that the landlord had received Rs. 30/« 
in excess from him and consequently, 
the deficiency in the interest to the ex- 
tent of Rs. 2.65 Paise could be adjusted 
out of Rs. 30/- which were withdrawn 
by the landlord. Learned counsel for the 
petitioner has. however, urged that no 
adjustment could be made out of that 
sum, hecause while depnsiting the same, 
the tenant had specifically mentioned 
that the amount was being deposited on 
account. of the rent up to 3lst July. 1968. 
In this connection, he referred to an un- 
reported decision of Falshaw C. J. in 
Attar Singh v Muni Lal, Civil Revn. No, 
535 of 1962, decided on 24-5-1963 (Pun). 
In that case, before the ejectment appli- 
cation vame up for its first hearing be- 
fore the Rent Controller, some money had 
been tendered by the tenant to the land- 
lord and accepted by the latter. That 
payment included the rent due not only 
up to the date of the filing of the appli- 
cation, but also the rent for some subse- 
quent months, which had become due at | 
the time when the payment was actually ` 
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made. The tenant in that case did not 
deposit anything on account of interest 
and costs on the first date of hearing, be- 
cause, according to him, there were no 
arrears due from him and as a matter of 
fact, something in excess had been taken 
by the landlord. The argument raised 
was that if any interest was to be deposit- 
ed, the same could be adjusted out of the 
extra amount that had gone to the land- 
lord on behalf of the tenant. But this 
contention of the tenant was repelled by 
the learned Judge observing that when 
the tenant himself had, while making the 
the payment, made it clear that he was 
paying the amount on account of arrears 
of rent, specifying the particular months 
for which the payment had been made, 
the landlord could not appropriate a part 
of the payment towards the interest and 
costs and, therefore, since the tenant had 
not complied with the proviso, he was 
liable to ejectment. 


10. AS against this, learned coun- 
sel for the respondent has drawn my 
attention to three or four authorities out 
of them, one being by Falshaw C. J. him- 
self in Chaman Lal v. Rakha Ram, Civil 
Revn. No. 427 of 1965 decided on 1-4- 
1966 (Punj). In that case, the tenant had 
deposited Rs. 180/- as rent for July and 
August,, 1962, which was not found to be 
due from him. There was a shortfall in 
interest and the tenant had prayed that 
the said interest could be deducted out 
of the amount: already deposited by him. 
An argument was raised on behalf of the 
landlord that since the tenant, while de- 
positing the money, had specifically men- 
tioned that it was rent for particular 
months, the landlord could not adjust the 
amount of interest out of the said sum. 
This contention was negatived by Fal- 
shaw C. J. and it had been ordered that 
the amount of interest could be adjusted 
out of the said amount and, therefore, 
the tenant was not liable to ejectment on 
that ground. The learned Judge had also 
referred to a decision of Khanna J. in 
Bansi Lal v Sant Ram Chopra, 67 PLR 
192 = (AIR 1965 Punj 375) where the 
learned Judge had observed :— 


"That when an amount as arrears of 
rent and interest thereon is paid on the 
first hearing as required by Section 13 
(2) (i) proviso, but it is found that the 
‘sum paid as rent was more than that due 
but the sum paid as interest was less than 
due, the excess amount paid as rent can 
be adjusted towards the payment of rent. 
In the present case, even the amount un- 
necessarily paid as rent by the tenant on 
the first hearing would not quite cover 


the amount due as interest, but the small- 


amount outstanding is far more than 
covered bv R= 123000 which the tenant 
was able to conclusively establish that he 
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had overpaid in the past, and this too in 
my opinion can be taken into account.” 
Then, there is another unreported deci- 
sion of S. B. Capoor, J. in Mool Chand v. 
Ghanshiam Dass, Civil Revn. No. 480 of 
1965, decided on 3-9-1965 (Punj) which 
also supports the contention of the tenant. 
In that case, reliance was placed on a 
Bench decision of this Court in Khushi 
Ram v. Shanti Rani, 1964-66 Pun LR 755 
where in paragraph 6 of the judgment, it 
was said: 


“In 1964-66 Pun LR 755 it is said that 
even the deposit made did not cover the 
entire amount due, the argument being 
that, when the sum of Rs. 150/- was paid 
into Court on the 24th January, 1962, 
rent for several months had become over- 
due and for the period exceeding the- 
statutory time fixed for payment interest 
was payable, while the actual sum paid 
covered the rent alone for five months. 
Mr. Aggarwal for the petitioner, however, 
points out that as a matter of fact rent 
for only four previous months had be- 
come due by the 24th January. 1962, and 
if rent for the fifth month was not paid, 
no default in respect of that payment can 
be said to have occurred. The reason is 
that, according to Section 13, sub-sec. (2) 
of the East Punjab Urban Rent Restric- 
tion Act, rent in the absence of a specific 
agreement fixing the date for payment is 
payable “by the last day of the month 
next following that for which the rent is 
payable”. No special agreement fixing 
any date for payment is proved ìn this 
ease, and it is therefore clear that rent 
for the period, 6th December, 1961, to the 
Sth January, 1962, had not become pay- 


able when the deposit of Rs. 150/- was 
made on the 24th January, 1962. The 
only default in payment of rent could 


have been in respect of the previous four 
months and the total rent amounted to’ 
only Rs. 120/- so that the excess of Rs. 30 
could be taken as more than covering the 
small amount of interest that was pay- 
able on the arrears. On this view of the 
facts, it is apparent that the tenant's evic- 
tion should not have been ordered, as 
there was in law no default committed in 
respect of the payment of rent The re- 
vision petition filed by Khushi Ram (Civil 
Revision 608 of 1963) must. therefore, be 
allowed with costs and the order of evic- 
tion set aside, and I would so order.” 

11. It will, thus, be seen that 
there are a large number of authorities 
taking the view that if the tenant had; 
already paid more rent than was due from 
him on the date of the eviction applica- 
tion, the interest or costs due from him) 
could be adjusted out of the said extra! 
sum with the landlord and he would not} 
be liable to eviction on that ground. 

12. In view of what J have 
above, I will hold that the tenant 


said 
had 


“ 
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complied with the proviso to Section 13 
(2) (i) of the Rent Act. That being so, he 
‘was not liable to eviction. Thus, there 
is no force in this petition, which is, ac- 
cordingly, dismissed but with no order as 


to costs, 
Petition dismissed. 
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Punjab State, Appellant v. Daya 
Nand, Respondent. 

Regular Second Appeal No. 499 of 
1963, D/- 28-5-1973, against decree of Har 
Narain Singh Gill, Sr. Sub. J., Gurgaon, 
» D/- 28-11-1962. 

Index Note :— (A) Civil P. C. (1908), 
Section 100 — New plea — Objection to 
jurisdiction — Can be taken even in se- 
cond appeal if there is inherent lack of 
jurisdiction. 1966 Pun LJ 216, Relied on. 

(Para 3) 

Index Note :— (B) Civil P. C. (1908), 
Section 9 — Suit for possession of pro- 
perty attached under Section 88, Criminal 

. C. — Has the Civil Court jurisdiction 
% try the suit? 

Brief Note:— (B) The property in 
question was attached under Section 88, 
Criminal Procedure Code and was in 
possession of the State Government as 
the deceased (who was an occupancy ten- 
ant) was declared an absconder (there- 
after arrested, convicted but acquitted in 
appeal). He subsequentiy became full 
owner under the Punjab Occupancy Ten- 
ants Act, 1953 but did not file any ap- 
plication under Section 89, Criminal Pro- 
cedure Code for restoration of possession 
during his lifetime. A suit for posses- 
sion was instituted by the heir of the de- 
ceased, 

. Held, the Civil Court had no juris- 
diction to try the. suit. The plaintiff 
should have preferred an objection to the 
attachment under Section 88 (6-A}, Cri- 
minal P. C. (the remedy specifically pro- 
vided in the Criminal P. C.) It was not 
the case that the encumbrances created 
by the occupancy tenant on the occupancy 
rights also ceased to exist after coming 
into force of the Occupancy Tenants Act 
Therefore, the occupancy rights would 
remain at the disposal of the Govern- 
ment, AIR 1928 Lah 562, Relied on. i 

(Paras 3, 4) 

JUDGMENT :— This appeal has been 
filed against the judgment and decree of 
the Senior Subordinate Judge, Gurgaon, 
dated November 28, 1962, 

2. The facts of the case briefly 
are that Lakshmi Narain alias Soondu 
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(hereinafter referred to as the deceased) 
son of Ram Sarup alias Bhona of village 
Taoru Tehsil Nuh, was an occupancy 
tenant under Section 5 of the Punjab 
Tenancy Act, 1887 (hereinafter referred 
to as the Tenancy Act) in one half share 
of land measuring 2 bighas 13 biswas 
comprised in khasra No. 730 situated in 
that village. The plaintiff who is the 
nephew of the deceased was the occup- 
ancy tenant of the other half share in the 
aforesaid land. The deceased was requirs 
ed in a murder case. As he had abscond= 
ed, his share in that land was attached 
by the Magistrate Ist Class, Gurgaon, 
under Section 88 of the Code of Criminal 
Procedure, 1898 (hereinafter referred to 
as the Code). He was, however. arrested 
subsequently and was tried and sentenced 
to 5 years’ rigorous ‘imprisonment on De- 
cember 30, 1944. On appeal he was ac- 
quitted by judgment dated May 29, 1946, 
Lakshmi Narain deceased died issueless 
and the plaintiff claims that he is entitled 
to succeed to his property being his only 
legal heir. After coming into force of 
the Punjab Occupancy Tenants (Vesting 
of Proprietary Rights) Act, 1953 (herein« 
after referred to as the Act), the deceased 
had become full owner of the said land. 
The plaintiff is in possession of half of 
the land comprised in khasra No. 730 as 
owner and in the other half belonging to 
the deceased, as a tenant. The defendan? 
is in possession of the share of the de- 
ceased as a trustee and is bound to res= 
tore it to the plaintiff who is the heir of 
the deceased. The suit has been contest- 
ed by the defendant who denied the claim 
of the plaintiff. It is stated that the 
plaintiff ceased to be owner of one-half of 
the property. It is also pleaded that the 
suit was barred by limitation. The trial 
Court dismissed the suit. The plaintiff 
‘went up in appeal which was accepted by 
the first appellate Court. The defendanf 
has filed an appeal in this Court against 
the decree of the first appellate Court. 


3. The first contention of the 
Jearned counsel for the appellant is that 
the Civil Court had no jurisdiction to try 
the suit. The learned counsel for the 
respondent submits that the objection had 
not been taken by the appelant in the 
written statement and he cannot be al» 
lowed to take it at this stage. After hear~ 
ing the learned counsel for the parties, 
I do not find any force in the objection of 
the learned counsel for the respondent. 
If there is inherent lack of jurisdiction in 
a Court, the objection can be taken even 
at the stage of second appeal. No 
ther evidence is required to determine 
this question. In the circumstances, the 
question can be raised. by the learned 
counsel for the appellant in this appeal, 
I am supported in the aforesaid view by 
a decision of this Court in Mula v. Har 


1974 


Narain, 1966 Pun LJ 216. The question 
that arises to be gone into is whether the 
Civil Court has the jurisdiction to try the 
suit. The facts of the case are not dis- 
puted. The property was attached by the 
Magistrate, First Class, Gurgaon, on June 
9, 1924, under Section 88 of the Code, as 
the deceased had been declared an abs- 
conder. The anpellant thereafter took 
. possession of the property. The deceased 
was arrested afterwards and convicted on 
December 30, 1944. He went up in ap- 
peal against the judgment which was ac- 
cepted and he was acquitted on May 29, 
1946, This suit was instituted on May 30, 
1961. The first appellate Court has held 
that he died 8 or 9 years prior to the in= 
stitution of the suit, i. e., in 1952 or 1953, 
No application was filed by him for 
restoration of the property during his 
lifetime. Section 87 of the Code says that 
if any Court has reason to believe that 
any person against whom a warrant has 
been issued by it has absconded or is 
concealing himself, such Court may pub- 
lish a written proclamation requiring him 
to appear at a specified place and at a 
specified time not less than 30 days from 
the date of publishing such proclamation. 
The property, of the absconder, can be 
attached by the Court issuing the pro- 
clamation under Section 87 at any time, 
after he is declared as the proclaimed of- 
fender. Any person other than the pro- 
claimed offender can prefer objection, re- 
garding the attached property under sub- 
section (6-A) of Section 88 on the ground 
that he has an interest in such property 
and that such interest is not liable to at- 
tachment under this section, to the Court 
by which the order of attachment was 
issued. Such claim shall be enquired into 
by the Court which may allow or dis- 
allow it in whole or in part. If the claim 
of any person is disallowed in whole or 
in part by the Court, he may within a 
period of one year from the date of such 
order institute a suit to establish the right 
which he claims in respect of the pro- 
perty in dispute. Subject to the result 
of such suit, if any. the order of the Court 
shall be final. Sub-section (6-E) of Sec- 
tion 88 says that if the proclaimed offen- 
der appears within the time specified in 
the proclamation, the Court shall make 
an order releasing the property from the 
attachment, According to sub-section (7). 
if the proclaimed offender does not ap- 
pear within the time specified in the pro- 
elamation, the property under attachment 
“Shall be at the disposal of the State Gov- 
ernment. The aforesaid sub-section is 
as follows:-—~ 


“If the proclaimed person does no? 
appear within the time specified in the 
proclamation, the property under attach- 
ment shall be at the disposal of the State 
Government, but it shall not be sold until 
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the expiration of six months from the 
date of the attachment and until any 
claim preferred or objection made under 
sub-section (6-A) has been disposed of 
under that sub-section, unless it is sub- 
ject to speedy and natural decay, or the 
Court considers that the sale would be 
for the benefit of the owner, in either of 
which cases the Court may cause it to be 
sold whenever it thinks fit.” 


Any person whose property is or has 
been at the disposal of the Government 
under sub-section (7) of Section 88, can 
apply for restoration thereof under See~ 
tion 89 of the Code. The said section is 
as follows :— 


“If, within two years from the date 
of the attachment, any person whose pro- 
perty is or has been at the disposal of the 
State Government, under sub-section (Y) 
of Section 88, appears voluntarily or i 
apprehended and brought before the 
Court by whose order the property was 
attached, or the Court to which such 
Court is subordinate, and proves to the 
satisfaction of such Court that he did not 
abscond or conceal himself for the pur- 
pose of avoiding execution of the war« 
rant, and that he had not such notice of 
the proclamation as to enable him to at- 
tend within the time specified therein 
such property, or if the same has been 
sold, the net proceeds of the sale, or if 
part only thereof has been sold, the net 
proceeds of the sale and the residue of 
the property. shall, after satisfying there- 
out all costs incurred in consequence of 
the attachment, be delivered to him” . 
The provisions for restoration of the at- 
tached property are contained in sub- 
sections (6-A) to (6-D), (6-E) of Section 88 
and Section 89, of the Code. Sub-see- 
tion (6-A) relates to filing of the objec~ 
tions of the third persons who claim inte~ 
rest in the attached property. The Court 
ordering attachment enquires into the 
objections and decides the matter. In case 
the person is aggrieved against the order 
of the Court, he can file a suit to estab- 
lish his right in a Civil Court. Sub-see- 
tion (6E) of Section 88 enjoins upon the 
Court to release the property from attach- 
ment if the proclaimed person appears 
within the time specified in the proclama- 
tion. Section 89 provides that the abscon= 
der on an application can be given baek 
his property if he proves to the satisfae- 
tion of such Court that he did not abs- 
cond or conceal himself for the purpose 
of avoiding execution of the warrant and 
that he had no notice of the proclamation. 


There is no provision in the Code 
under which the order passed under Sec- 
tion 89 can be challenged by a separate 
suit. Reading of the aforesaid provisions 
clearly shows that wherever the Legisla- 
ture wished that the matter decided by, 
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the criminal Court was subject to the de- 
cision of the civil suit, that has been 
specifically provided in the Code. In 
e the Legislature wished that the deci- 
ion under Section 89 of the Code should 
ibe subject to the” decision of the civil 
‘Court, it. could have provided so in the 
Code, Appeal has been provided, against 
the decision of the criminal Court passed 
under Section 89, in Section 405 of the 
Code, which says that any person whose 
application under Section 89 for the deli- 
very of the property or the proceedings 
of the sale thereof has been rejected by 
any Court, may appeal to the Court to 
which appeal ordinarily lies from the 
sentences of the former Court. No pro- 
vision of appeal has been made from 
orders under sub-section (6-A) of Sec. 88 
of the Code. From the aforesaid provi- 
sions, the only inference is that if the 
property of a' person is attached, he has 
to file an application for restoration 
under Section 89 of the Code and in case 
he is aggrieved from the order of the 
Court. he can go up in appeal against 
thet order. In the case of third persons 
who have got interest in the property, the 
order of the Civil Court shall be final. 
The remedy of a person whose property 
is attached, lies in filing claim under Sec- 
tion 89 of the Code, and not in instituting 
a suit against the attachment. When a 
remedy is provided in a particular Act and 
it shows that the jurisdiction of the civil 
Court is impliedly barred, the civil Court 
shall have no jurisdiction to try any suit 
in connection with that matter. I am 
fortified in the aforesaid observations by 
a Division Bench judgment of the Lahore 
High Court in Dewa Singh v. Fazal Dad, 
AIR 1928 Lah 562. It was observed 
therein that a proclaimed person, whose 
immovable property has been attached 
and sold by a criminal Court in proceed- 
ings under Sections 87 and 88, of the 
Code, has no right to maintain an ordi- 
nary civil action for the restoration of 
the property sold. even though the pro- 
cedure laid down for issuing the procla- 
mation and attachment have not been 
strictly followed. It is also observed that 
a civil suit for the purpose of setting 
aside such a sale is impliedly barred by 
the provisions of the Code. The learned 
Bench also held that it is an established 
principle of law that when an act of 
Legislature gives power to any person 
for a public purpose from which an in- 
dividual may receive an injury, then if 
the mode of redress is also specified in 
the statute. jurisdiction of ordinary Courts 
will be ousted. ; 


The learned counsel for the respon- 
dent placed reliance on Dattaji Nana 
Patil v. Narayanrao Bhimrao Patil. AIR 
1923 Bom 198. In that case, on abscond- 
ing of the plaintiff, his property was 
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confiscated and regranted to defendan# 
No. 1. It was held that unless the plaine. 
tiff can show that he acquired title to 
the property since the confiscation. he 
cannot maintain a suit for possession 
against defendant No. 1. The aforesaid 
ease has been considered by the division 
Bench in Dewa Singh's case, AIR 1928 
Lah 562, The learned Bench disagreed 
with observations of the Bombay Higb 
Court. I am in agreement with the 
observations made by the learned Divi» 
sion Bench of the Lahore High Court, 


4. The learned counsel for the 
respondent has then submitted that the 
property in dispute, namely, the occupancy 
rights. had not been auctioned by the 
State Government and was at its dispo- 
sal. He also submits that, after coming 
into force of the Act, the rights of the 


landlord extinguished in the property 
and the deceased became full owner 
thereof. He urges ‘that the deceased, 


having become full owner of the pro- 
perty, could claim the same by instituting 
a civil suit. The property attached, ie., 
occupancy rights in the property in dis- 
pute, remained at the disposal of the 
State Government under sub-section (7) 
of Section 88 of the Code. The phrase 
‘at the disposal of the State’ means that 
the property attached stays under the 
control of the State Government and no 
rights in it can be transferred by any 
person in any way during the continuance 
of the attachment. Admittedly, in the 
present case, the occupancy rights have 
not been released from attachment, which 
continues even today. The respondent is 
in possession of the occupancy rights in 
dispute as tenant under the State Govern- 
ment. Section 3 of the Act conferred full 
ownership on the deceased. By virtue of 
clause (a) of Section 3, landlord’s rights, 
title and interest in the property vested 
in the deeeased free from all encum- 
brances, if any created by the landlord. 
The Act nowhere says that the encum- 
brances created by the occupancy tenant 
on the occupancy rights also ceased to 
exist after it came into force. Therefore, 
the oecupancy rights will remain at the 
disposal of the State Government and the 
Civil Court has no jurisdiction to adjudi- 
cate upon those rights. Other rights, 
than the occupancy rights, in the land, 
namely, the landlord's rights, however, 
vest in the plaintiff-resnondent. For the 
reasons recorded above. the plaintiff is 
not entitled to the possession of the land 
in dispute as owner. d 


5. I, therefore, accept the appeal 
and dismiss the suit of the plaintiff-res- 
pondent with no order as to costs. 

Appeal allowed. 
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Index Note :— (A) Punjab Municipal 
Election Rules, R. 63 -— ‘Material irregu- 
larity’ — Election of office bearers — Co- 
opted members participating in election — 
Co-option held invalid — Has the result 
of election been materially affected on 
aceount of such an irregularity. 

Brief Note:— (A) Apart from making 
a bald allegation that the co-option 
of the two ladies was set aside it 
was not alleged as to how the re- 
ceipt of their - votes has materially af- 
fected the result of the election of the 
President and the Vice-President of the 
Municipal Committee. Before the elec- 
tion can be set aside, it has to be estab- 
lished as a fact that these two ladies 
voted for the returned candidates and 
because of the consideration of their 
votes they were declared to be elected as 
office bearers. As this has not been ‘done, 
the election of the office bearers cannot 
be set aside L. P. A. No. 69 of 1953 
(Punj) and AIR 1954 SC 513 and AIR 1959 
SC 663, Relied on; 1972 PLR 378, Dis- 
tinguished. (Paras 4, 5) 

S. C. Goyal with O. P. Goval, for Peti- 
tioner; S. K. Jain, for Advocate General, 
Punjab, (for Nos. 1 and 2) and Tiratb 
Singh with C. P. Sapra (for Nos. 3 and 4), 
for Respondents. 


ORDER:— The elections to the 
Municipal Committee, Dhuri, were held on 
June 18, 1972. The petitioner, respondents 
Nos. 3 and 4, and ten other persons were 
elected as members. The first meeting of 
the Committee was held on July 7, 1972, 
It was presided over by the Sub-Divi- 
sional Officer, Malerkotla. The oath of 
office was administered to the newly 
elected members and the work of co-opt- 
ing members under Sections 12-A, 12-B 
and 12-C of the Punjab Municipal Act 
(hereinafter called the Act), was taken in 
hand. One Shri Niranjan Singh repre- 
senting the Balmiki community was co- 
opted under Section 12-A of the Act. 
Smt. Punna Devi and Smt. Lachhmi Devi 
were co-opted under Section 12-B of the 
Act and Shri Sardara Singh was co-opted 
under Section 12-C of the Act. There- 
after. a meeting for holding election to 
the office of the President and the Vice- 
President of the Municipal Committee 
was held on July 20, 1972. This meeting 
was presided over by respondent No. 2, 
and oath of office was administered to the 
four co-opted members and proposals 
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were invited for the election of President 
and the Vice-President. The names of 
Shri Laipat Rai and Shri Bhim Sen were 
duly propesed and seconded for the office 
of the President. -Shri Bhim Sen respon- 
dent No. 3. was declared elected as the 
President of the Municipal Committee. 
For the office of Vice-President, the names 
of Shri Lal Singh and Shri Prem Chand 
were duly proposed and seconded. As a 
result of the election which followed, 
Shri Lal Singh respondent No, 4 was de- 
clared as Vice-President. 


2. Sometime later C. W. No. 2696 
of 1972 was filed in this Court on August 
1. 1972, in which the co-option of mem- 
bers made in the meeting held on July 7, 
1972, was challenged. This petition came 
up before R. N. Mittal, J., who was pleased 
to quash the co-option of two lady mem- 
bers and maintained the co-option of the 
other two members. 


3. In this petition, the election of 
respondents Nos. 3 and 4 is challenged on 
the ground that the co-option of Smt 
Punna Devi and Smt. Lachhmi Devi hay- 
ing been quashed, they would be deemed 
not to have been co-opted in the eye of 
law and their participation in the meet- 
ing held on July 20, 1972, rendered the 
election of respondents Nos. 3 and 4 as 
invalid. It is also submitted that during 
this election the principle of secrecy of 
ballot was violated inasmuch as the Con- 
vener directed the voters to mark ‘yes’ 
against the name of the candidate in 
whose favour they wanted to poll their 
vote for the election of the President of 
the Municipal Committee. It is also sub- 
mitted that in case of some illiterate 
voters, the Convener himself/herself 
marked the ballot papers, which violated 
the principle of secrecy of ballot, 


4. The first question raised by the 
Iearned counsel is of considerable im- 
portance. It is not disputed by the other 
side that the co-option of Smt. Punna 
Devi and Smt. Lachhmi Devi was quashed 
in a writ petition after they had parti- 
cipated as voters in the election for the 
office of the President and the Vice-Presi- 
dent of the Municipal Committee. The 
result of their participation Would mean 
that two rank strangers who were not en- 
titled to cast any vote had cast votes in 
favour of one or the other candidate at 
the elections. The question which arises 
is whether on account of such an 
irregularity the election of the President 
and the Vice-President can be set aside 
or not. Rule 63 of the Punjab Municipal 
Election Rules, inter alia, provides that 
the election of a returned candidate may 
be set aside if its result had been mate- 
rially affected on account of any mate- 
vial irregularity, ‘Material irregularity’ 
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is defined in Rule 51 (e) of the said Rules, 
which reads as under :— 

* ‘Material irregularity’ in the pro- 
cedure of an election includes any such 
improper acceptance or refusal of any 
nomination or improper reception or re- 
fusal of a vote or reception of any vote 
which is void for non-compliance with the 
provisions of the Act or of the rules made 
thereunder, or mistake in the use of any 
form annexed thereto as materially af- 
fects the result of an election.” 


It shows that before a refusal or accept- 
ance of a vote can be said to have caused 
material irregularity, the refusal or the 
acceptance of the vote must have mate- 
rially affected the result of the election. 
Again, it is the settled principle of law 
that an election should not be set aside 
on lighter grounds and those who want 
to set at naught the result of an election 
must prove all the necessary facts on the 
basis of which relief can be given to them. 
In the instant case, I find that apart from 
making a bald allegation that the co- 
option of Smt. Punna Devi and Smt. 
Lachhmi Devi has been set aside, the 
petitioner has not alleged how the re- 
ceipt of their votes has materially affect- 
ed thé result of the election. for ought we 
know that these two ladies may actually 
have voted for the losing candidate. Be- 
fore the election of respondents Nos. 3 
and 4 can be set aside, it has to be estab- 
lished as a fact that these two ladies 
voted for them and because of the consi~ 
deration of their votes the respondents 
Nos. 3 and 4 were declared to be elected 
as President and Vice President respec- 
tively of the Municipal Committee. In 
Ram Dit Singh v. Harbhajan Singh. 
L. P. A. No. 69 of 1963 (Punj) a similar 
question came up for consideration before 
Dulat and P. C. Pandit, JJ. who observed 
as under :— 

“All that was stated in the writ peti- 
tion regarding this allegation was: ‘It is 
pertinent to mention that before the co- 
option, the proportion and ratio of votes 
between the two rival groups was 10: 9 
and the illegal inclusion of respondent 
No. 4 (Ram Dit Singh) was directly res~ 
ponsible for tilting the balance in favour 
of the opposite group. In his absence it 
is obvious that the strength of the groups 
would have been by a toss and thus diffe» 
rent. This has materially affected the re« 
sult of the election at all stages and vitiaf- 
ed the proceedings.” All these are vague 
allegations. The names of the persons 
who constituted these two groups have 
not been given. The reasons why they 
‘were opposing each other have not been 
mentioned. It has further not been made 
clear as to why Ram Dit Singh was 
favouring a particular group. The voting, 
admittedly, was by secret ballot. As 
such, it cannot be said affirmatively as fo 
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in whose favour he had given his vote. It 
is also not known as to how the other 
members had given their votes. The al- 
legations are not based on facts and, as 
such, it cannot be said that the vote of 
Ram Dit Singh assumed decisive import- 
ance in the election and that his inclu- 
sion, in any way. had materially affected 
the proceedings which took place after 
his election. Under these circumstances, 
the learned Single Judge should not have 
set aside the election of the co-opted 
members, the Chairman and Vice-Chair- 
man of the Samiti and the two members 
of the Zila Parishad.” 


In Vashist Narain Sharma v. Dev Chan- 
dra, AIR 1954 SC 513, the Court was 
concerned with a case arising out of the 
Representation of the People Act, in 
which it was held as under :— 


“But we are not prepared to hold that 
the mere fact that the wasted votes are 
greater than the margin of votes between 
the returned candidate and the candidate 
securing the next highest number of votes 
must lead to the necessary inference that 
the result of the election has been mate- 
rially affected. That is a matter which 
has to be proved and the onus of proving 
it lies upon the petitioner. It will not do 
merely to say that all or a majority of 
the wasted votes might have gone to tha 
next highest candidate. . 

The casting of votes at an election de- 
pends upon a variety of factors and it is 
not possible for any one to predicate how 
many or which proportion of the votes 
will go to one or the other of the candi- 
dates.” 

The similar view was reiterated in a re- 
cent case decided by the Supreme Court 
oe Haokip v. Rishang, AIR 1969 


5. In view of these authoritative 
pronouncements of law, no relief can be 
given to the petitioner, ~ 


6. The learned counsel for the 
petitioner has, however, drawn my at- 
tention to a Division Bench judgment of 
this Court in Onkar Singh v. State of 
Haryana, 1972 Pun LR 378. In this case 
it was held that since a non-member 
participated in a meeting which elected 
Chairman and Vice-Chairman of the 
Market Committee, the entire election 
proceedings were vitiated, I may, how= 
ever, observe that the instant case is 
governed by statutory rules which lay 
down that an election should be set aside 
on the ground of improper acceptance of 
a vote only if the result of the election 
has been materially affected as a conse- 
quence of this wrongful acceptance of 
vote. This aspect of the case was nof 
brought to the notice of the learned 
Judge who decided Onkar Singh's case, 
1972 Pun LR 378 (supra). Mr, Goyal then 
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relied on a Single Bench decision in 
Ramesh v. The State of Punjab, C. W. 
2687 of 1972, decided on 10-10-1972 (Puni). 
Though this case relates to municipal 
elections, yet the statutory rules discus- 
sed above do not appear to have been 
brought to the notice of the learned 
Judge. Besides, the view taken by the 
learned Judge cannot stand in view of 
the earlier Division Bench judgment of 
this Court in Ram Dit Singh's case, 
L. P. A. No. 69 of 1963 (Punj) (supra) and 
the cases of the Supreme Court. cited 
above, 


T7. For the reasons mentioned 
above, this petition fails and is dismissed. 
-Petition dismissed. 
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M. R. SHARMA, J. 

Gurbachan Singh, Petitioner v. The 
Government of Punjab and others, Res- 
pondents. 

Civil Writ No. 2608 of 1972, D/- 16-4- 
1973. 

Index Note :— (A) Punjab Co-opera- 
tive Societies Act (1955), S. 63 (b) and (c) 
m Whether Section 63 is violative of Arti- 
cle 14 of the Constitution. 

Brief Note:— (A) Three Spaai 
modes of execution have been provided 
by Section 63. There is no indication of 
the circumstances under which the Re- 
pistrar Co-operative Societies, may adopt 
one or the other mode of the execution 
of the award. In the first mode there is 
pokon for T objections under 

ection 60 of the C. But no such 
provision is made in ihe second mode. 
Further in the third mode, the .defaulter 
can be put in civil prison if he fails to 
pay the amount mentioned in the writ of 
demand. In short, the Registrar can dis- 
criminate against a defaulter at his own 
sweet will. The protection of Article 14 
of the Constitution is available against 
procedural ‘laws as well. Under these 
. circumstances, Section 63 {b} and (c) de- 
serves to be struck down as violative of 
Article 14 of the Constitution. AIR 1970 
Punj 528, Distinguished? AIR 1972 All 
657, Dissented from, (Para 2) 

A. N. Mittal with. Viney Mittal, for 
Petitioner; Harinder Singh, for Advo= 
cate General (for Nos. 1 and 2). and B.S, 
Shant, (for No. 3), for Respondents. 

ORDER :— This petition under Arti- 
eles 226 and 227 of the Constitution of 
India, is directed against the writ of de- 
mand dated 21st June, 1972, (Annex. ‘A’} 
issued by the Assistant Registrar, Co-ope= 
rative Societies, Ferozepur,-exercising tha 
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powers of Assistant Collector Ist Grade, 
under the Punjab Land Revenue Act. 


2. It is stated that respondent 
No. 3, which is a Co-operative Society, 
raised a dispute against the petitioner, 
which was referred by the Registrar, Co- 
operative Societies, to an arbitrator, for 
decision. The arbitrator gave an award 
against the petitioner, but the date on 
which this award was given has not been 
mentioned in the petition. The petitioner 
did not file any appeal or revision against 
this award and the same has become final. 
It is submitted, however, that Section 63 
of the Punjab Co-operative Societies Act, 
(hereinafter referred to as ‘the Act, is 
violative of Article 14 of the Constitution 
inasmuch as at least three modes of ex- 
ecution of an award have been provided 
by the statute, and at the same time. no 
guidance has been given to the authority 
concerned to adopt one or the other mode 
of execution Section 63 of the Act runs 
as under :— 

“63. Execution of certain decisions, 
awards and orders — Every decision, 
award or order duly passed under Sec- 
tions 54, 56, 62, 68 or 69 shall, if not car- 
ried out— 

(a) on a certificate signed by the Re- 
fistrar or any person authorised by him 
in this behalf, be deemed to be a decree 
of a Civil Court and shall be executed in 
the same manner as decree of such Court: 
or 


(b) be executed by the Registrar or 
any other person subordinate to him, em- 
powered by the Registrar in this behalf, 
by the attachment and sale or by sale 
without attachment of any property of 
the person or of the co-operative society 
against whom the order, decision or award 
has been obtained or passed; or 

(c) be executed according to the law 
and under the rules for the time being in 
force for the recovery of arrears of land 
revenue : 

Provided that an application for the 
recovery of any sum in the last aforesaid 
manner shall be made to the Collector 


~ and shall be accompanied by a certificate 


signed by the Registrar or any person au- 
thorised by him in this behalf.” 

A reading of Section 63 shows that on the 
basis of an award given against a de~- 
faulter, the Registrar. Co-operative Socie- 
ties, can issue a certificate that can be 
executed as a decree of a Civil Court. 
Secondly, the Registrar Co-operative: So- 
cieties or any other person subordinate 
to him. can be empowered to attach the 
property of a dafaulter and sell in is ex- 
ecution of the award. Thirdly, an award 
can be executed according to the law and 
under the rules for the time being in 
force for the recovery of the arrears of 
land revenue, In short, three separate 
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modes of execution have been provided 
by the law. In one case, the certificate 
issued by the Registrar can be executed 
by a Civil Court as its own decree. In 
that event, the Civil Court will be bound 
to hear objections raised before it under 
Section 60 of the Code of Civil Proce- 
dure. When such an award has to be ex- 
ecuted by the Registrar, Co-operative So- 
cieties, or by an officer empowered by 
him, then though the property of the de- 
faulter can be attached and sold. yet thera 
is no provision for hearing objections re- 
garding the sale of residential house of 
the defaulter. Further, when the amount 
is being recovered as arrears of land re- 
venue, the defaulter can be put in civil 
prison if he fails to make payment of 
the amount mentioned in the writ of de- 
mand. There is no indication in Sec. 63 
of the Act of the circumstances under 
which the Registrar, Co-operative Socie- 
ties, may adopt one or the other mode of 
the execution of the award. In short, the 
Registrar, Co-operative Societies, can dis- 
criminate against a defaulter at- his own 
sweet will. It is a settled law that pro- 
tection of Article 14 of the Constitution 
is also available against procedural laws 
as well. Under these circumstances, Sec- 
tion 63 (b) and (c) of the Act deserves to 
be struck down as violative of Art. 14 of 
the Constitution. 


3. The learned counsel for the 
respondents has drawn my attention to 
Sant Sadhu Singh v. The State of Punjab, 
AIR 1970 Punj & Har 528. In that case, 
the rights of the secretaries and the trea- 
surers of the Co-operative Societies, 
available to them under the amended Act 
had been taken away by a subsequent 
amendment of the Act. It was argued 
that the denial of these rights to the se- 
eretaries and the treasurers of the Co- 
operative Societies was hit by Arts, 14 
and 19 of the Constitution of India. This 
-contention was repelled by a Division 
Bench of this Court on the basis of Arti- 
cle 31-A of the Constitution. In the in- 
stant case. the rights of the secretaries 
and the treasurers as such are not taken 
away. So the protection of Article 31-A 
of the Constitution is not available to the 
statute. Section 63 of the Act, as men- 
tioned above, lays down the mode of 
execution of an award against the defaul- 
ters of a Co-operative Society. Such a 
provision has to conform to the manda- 
tory provisions of Article 14 of the Con- 
stitution before any action ean be taken 
under it. The objection taken on behalf 
of the respondents is consequently over- 
ruled. 


4, The learned counsel for the res- 
pondents, then relied on Indu Bhushan 
Gupta v, State of U. P, AIR 1972 All 
557. With great respect to the learned 
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Judges who decided this case, I am not 
impressed with the reasoning adopted by 
them. 

5. For the reasons mentioned 
above, this petition deserves to succeed 
and I order accordingly and direct that 
Section 63 (b) and (c} of the Act be struck 
down as opposed to Article 14 of the Con~ 
stitution, No costs, 

Petition allowed. 
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Jagdish Singh Sanga, ‘Petitioner v, 
The Punjab University and another, Res- 
pondents. i 

Civil Writ No. 2715 of 1970, D/- 9-3- 
1973. 

Index Note:— (A) Punjab Univer- 
sity, Revised Regulations for the De- 
gree of Bachelor of Science in Engineer- 
ing Calendar 1970, Vol. OD, Rule 9 (a) 
(iii) — B.Sc. from Aligarh University is 
not eligible for B.Sc. Engineering course. 


Brief Note :— (A) A. B.Sc. from Ali-« 
garh University is not eligible for B. Se 
Engineering course in the Punjab Univers 
sity. No reliance can be placed on the 
first part. of Cl. (iii) because it does not 
apply to cases of students who have pass- 
ed B. Se. from some outside University. 
Even under part two of clause (iii) only 
the students who have passed their B. Se. 
examination of the Punjab University are 
entitled to admission to the B’Sc. Engi- 
neering course. (Para 3) 


Index Note: (B) Panjab Univer- 
sity, Revised Regulations for the Degree 
of Bachelor of Science in Engineering 
Calendar 1970, Vol. II, Reg. 9 (a) (iii) — 
Clause admitting only Bachelors of Sci- 
ence of Punjab University for B.Sc. Engi- 
neering Course is not unconstitutional — 
(X-Ref :— Constitution of India, Art. 14). 

(Para 4) 

S. S. Kang. for Petitioner S. C, 
Goyal with O. P. Goyal, for Respondents, 

ORDER :— Jagdish Singh Sanga has 
filed this petition under Articles 226/227 
of the Constitution of India praying for 
the following reliefs :— 

(a) that a writ of certiorari quashing 
Rule 9 (a) (iii) of Revised Regulations for 
the Degree of Bachelor of Science in 
Engineering (Civil. Mechanical, Electri- 
eal, Aeronautical. Metallurgical, Electro- 
nies and Electrical Communication and 
Production) of Punjab University, Chandi~ 


. garh, Calendar 1970, Volume II, be issued} 


{b) that a writ of certiorari quashing 
the instructions requiring eligibility certi- 
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ficate and laying down that no person 
shall be admitted in an Engineering Col- 
lege unless he produces an eligibility 
certificate and on which instructions res~ 
pondent No. 2 acted, be issued: and 


(c) that a writ of mandamus direct- 
ing respondent No. 1 to direct respondent 
No. 2 to allow the petitioner to continue 
with his studies and to regulate his ad- 
mission, be issued. 


2. So far as the facts are concern- 
ed, there is no dispute. The petitioner 
has passed his B.Sc. from the Aligarh 
University. Thereafter, he sought admis- 
sion to ‘the B.Sc. Engineering course in 
the Guru Nanak Engineering College, 
Ludhiana. The petitioner was required 
to produce an eligibility certificate from 
the Punjab University, which was nof 
issued to him on the ground that he did 
not fulfil the requirements of Regula- 
tion 9 of the Revised Regulations for the 
Degree of Bachelor of Science in Engi- 
neering (Civil, Mechanical, Electrical, 
Aeronautical, Metallurgical, Electronics 
and Electrical Communication and Pro- 
duction) appearing on page 270 of the 
Punjab University Calendar, 1970, Vol. II. 
As the petitioner was refused the eligibi- 
lity certificate, he could not continue his 
studies in the college with the result that 
he was forced to file the present petition. 

3. It has been contended before 
me by Mr. S. S. Kang, learned counsel 
for the petitioner, that clause (iii) of Re- 
gulation 9 clearly permitted the peti- 
tioner, who was a B.Sc. of Aligarh Uni- 
versity, to join the B.Sc. Engineering 
course in the Guru Nanak Engineering 
College, Ludhiana, and that the action of 
the University in refusing to give an 
eligibility certificate is against the provi- 
sions and spirit of the said clause of Re- 
gulation 9. In order to appreciate the, 
contention of the learned counsel for the 
petitioner, it would be proper to repro- 
duce clause (ili) of Regulation 9, which 
reads as under: 


"9. The examination shall be open 
to a candidate who— ' 

(i) XX XX xx 

(ii) xx xx xx 

(iii) has passed not less than one se- 
mester previous to Part I examination of 
November/December, the Pre-Engineer- 
ing in English, Mathematics, Physics and 
Chemistry of the Punjab University, or, 
subject to the sanction of the Syndicate 
on the recommendation of the Faculty, 
any other equivalent examination recog- 
nised for the purpose of admission to the 
Bachelor of Science in Engineering course 
of the University, provided that the 
candidate must have passed the Pre-engi- 
neering or its equivalent examination in 
the Second devision securing at least 50% 
marks in the aggregate of (a) the main 
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subjects, ie. English (full subject), 
Mathematics, Physics, Chemistry and (b) 
including the optional subject, 


or 
the B. Sc. examination of the Punjab Uni- 
versity in Mathematics, Physics and Che- 
mistry obtaining not less than 50% marks 
in the aggregate of these three subjects 
and has further passed in English 
{optional or qualifying);” 


Mr. S. S. Kang, learned counsel for the 
petitioner, has laid great stress in support 
of his contention on the words “subject 
to the sanction of the Syndicate on the 
recommendation of the Façulty, any other 
equivalent examination recognised for 
the purpose of admission to the Bachelor 
of Science in Engineering course of the 
University.” After hearing the learned 
counsel for the parties, I am of the view 
that there is no merit in the contention 
of the learned counsel for the petitioner. 
The first part of clause (iii) does not 
apply to the case of students who have 
passed B. Sc. from some outside Univer- 
sity. This clause only applies to thos 
students who have done their Pre-Engj- 
neering or any other equivalent exami- 
nation recognised for the purpose of ad- 
mission to the Bachelor of Science Engi- 
neering Course of the University. The 
words, on which reliance is placed, also 
relate to cases of the Pre-Engineering 
students. It does not apply to the stu- 
dents who have passed their B.Sc, exa- 
mination. For the students, who have 
passed the B.Sc. examination, second 
part of clause (iii) is applicable. From 
the second part of clause (iii), it is evi- 
dent that only the students, who have 
passed B.Sc. examination of the Punjab 
University, are entitled to admission to 
the B.Sc. Engineering examination., Any 
student, who has passed B. Se. examina- 
tion from any other University, is not en- 
titled to appear in the B.Sc. Engineering 
examination under this Regulation. The 
petitioner has failed to show that Regu- 
lation 9, clause (iii) is applicable to him. 
As I have already observed, the conten- 
tion of the learned counsel for the peti- 
tioner has no merit and is rejected, 


4, It is also sought to be argued 
by Mr. S. S. Kang, learned counsel for 
the petitioner, that Regulation 9 clause 
(iii) is unconstitutional inasmuch as it 
does not permit the Bachelors of Science 
of the other Universities to appear in the 
examination of B,Sce, Engineering in 
Punjab University, I am afraid I am un- 
able to agree with this contention of the 
learned counsel, The University has 
made this Regulation prescribing quali- 
fications permitting the students to ap- 
pear in B.Sc. Engineering examination. 
Merely this fact that Bachelors of Science 
of the other Universities are not permit- 
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ted to appear in the examination of B. Se. 
Engineering in the Punjab University 
would be no ground to hold that this Re- 
gulation is unconstitutional. 
5. No other point has been urged, 
' 6 For the reasons recorded above, 
this petition fails and is dismissed. 
the circumstances of the case, I make no 


order as to costs,: 
Petition dismissed, 
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MUNI LAL VERMA AND GURNAM 
; SINGH, JJ. 
Ajit Singh, Appellant v. Charan 
Singh Pardeshi and another, Respondents, 
_ Criminal Appeal No. 439 of 1972, D/- 
27-2-1973, from order of Harbans Singh, 
Addl. S. J., Jullundur, D/- 11-4-1972, 
Index Note:— (A) Trade and Mer- 
chandise Marks Act, 1958, Section 2 (1) (d) 
— “Deceptively. similar” means similarity 
in two trade-marks likely to cause decep- 
tion or confusion. (Para 5) 
Brief Note:— (A) The complainant 
prosecuted the accused for infringement 
of his trade mark and for passing off 
goods. Jt was contended that the two 
trade marks are dissimilar in as much as 
complainant’s trade mark shew ‘Do Chiri’, 
while that of the accused shew ‘Do Kabu- 
tar’. Held that the test is not as to on 
how many points the trade marks ara 
similar or dissimilar but whether the 
similarity is likely to mislead the buyer, 
The two trade ‘marks in question ‘were 
held to be deceptively similar, AIR 1972 
SC 1359 and AIR 1940 PC 86, Relied on, 
(Para 3} 
Index Note:— (B) Trade and Mer- 
chandise Marks Act, 1958, Section 92 — 
Limitation — Expression “of the offence 
charged” means offence complained of 
and not necessarily the first offence. 
. (Para 7) 
` Brief Note:— (B) If was contended 
by the accused that the complaint was 
barred by limitation under Section 92, 
since it was filed beyond three years 
after first commission of offence. Held 
that the three years should be calculated 
not from first infringement but from the 
date of offence complained of and the 
other period of two years from the date of 
discovery should run from the date when 
the complainant came to know about the 
offence for which complaint was made. 
AIR 1966 SC 1820, Relied on, (Pdra 4) 
- Index Note:— (C) Trade and Mer- 
chandise Marks Act, 1958, Section 77 (4), 
Section 78 (g) — Accused to prove pro- 
prietor’s assent or his acting without in- 
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tent to defraud — Proof can be gathered 
from prosecution evidence — Preponder=« 
ance of probabilities warranting such! 
proof is enough. 

_ Brief Note:— (C) Evidence aliunde 
is not necessary and the accused may. 
prove the assent of the proprietor of the 
trade mark by referring to prosecution 
evidence from the material elicited in 
cross-examination or from circumstances 
of the case. The quantum of proof re- 
quired is not proof beyond reasonable 
doubt. In the instant case it was held 
that material on record warranted the 
conclusion that the accused had the im» 
plied assent of the proprietors in the 
user of the accused’s trade-mark (similar 
in nature) and that he had. been applying 
the same on his goods without any inten 
tion to defraud. (Paras 5,7} 

R: L. Agarwal, Shaukat Ali and Amar 
Dutt with him, for Appellant; : K. S. Tha 
par, Miss Surjit Kaur Toung and Deepak 
Thapar with him, for Respondents: M. P, 
Singh Gill, Asst. Advocate General, Pune | 
jab, for the State. 

JUDGMENT :— This appeal has been 
directed by Ajit Singh (hereinafter called 
the complainant) against the acquittal of 
Charan Singh (hereinafter called the acs 
cused) recorded by the learned Addis 
tional Sessions Judge, Jullundur in a coms 
plaint under Sections 78 and 79 of the 
Trade and Merchandise Marks Act, 1958 
(hereinafter called the Act). 


Shortly put, the prosecution case {fs 
that the firm known and styled as M/s, 
Wattan Singh and Sons and the firm 
known - and styled as M/s. Bakhtawar 
Engineering Works manufacture agricul 
tural machinery including chaff cutting 
machines, component parts and blades 
thereof at Goraya, district: Jullundur 
There are other firms which manus 
facture such goods at Goraya. The come 
plainant is the managing partner of the 
firm M/s. Wattan Singh and Sons and the 
said firm had been manufacturing the 
aforesaid goods under the registered trade 
mark of ‘Do Chiri’ since 1949. The said 
firm had also manufactured the said goods 
even earlier but without registration of 
the aforesaid trade mark. The said trade 
mark is embossed on the chaff cutting 
machine at the time of moulding and a 
plate carrying the said trade mark is also 
affixed on it. The goods of the aforesaid 
firm had gained popularity and had been 
on extensive sale in different parts of 
India, including Saharanpur and it had 
built up valuable goodwill for the afores 
said trade mark, 


© Towards the close of the year 1967, 
the firm M/s. Bakhtawar Engineering 
Works bégan to manufacture goods with 
the trade mark of ‘Do Kabutar’. The 
plate carrying the said trade mark was 
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being affixed on the chaf cutting 
machines. The goods of the said firm 
were also marketed at Saharanpur 
through M/s. P. S. Batra and Company, 
Toka and Pipe Merchants as well as at 
other places. The accused is the pro- 
prietor of M/s. Bakhtawar Engineering 
Works and P. S. Batra is the proprietor 
of M/s. P. S. Batra and Company, Toka 
and Pipe Merchants. The trade mark of 
‘Do Kabutar’ which is not registered, is 
identical or nearly resembling and de- 
ceptively similar to the registered trade 
mark of 'Do Chiri. Therefore. the com- 
plainant made complaint under Sections 
¥8 and 79 of the Act alleging that the ac- 
cused and his frm M/s. Bakhtawar Engi- 
neering Works had been falsely applying 
trade mark of ‘Do Kabutar’ to their goods 
without his (the complainant's) assent, 
and thereby infringed the trade mark of 
"Do Chiri, held by him, and had been 
passing off their goods as and for those 
of his (the complainant's) firm and it re- 
sulted into tremendous fall in the sale’of 
his goods and had caused heavy loss to 
him; and that P. S. Batra and his firm 
had been selling the said goods of the 
firm of the accused knowing fully well 
that the trade mark of ‘Do Kabutar’ had 
been falsely applied to the same. ` The 
learned Magistrate doubted the case 
against N. S. Batra (who seems to have 
been summoned as accused for P. S. 
Batra) and acquitted him. He, however, 
held the accused guilty and convicted 
him under Section 78 of the Act and sen- 
tenced him to a fine of Rs. 2,000/-; in de- 
fault, to suffer rigorous imprisonment for 
six months and directed that half of the 
said fine, if realised, would be paid to the 
complainant by way of compensation. 
The accused preferred appeal against his 
aforesaid conviction and sentence and he 
succeeded therein; and the learned Ad- 
ditional Sessions Judge, setting aside 
his conviction and sentence, acquit- 
ted him. Dissatisfied with the said 
result, the complainant has come to this 
Court in appeal. The evidence was read 
out to us and we heard the arguments 
and examined the record, 


2. The facts, that the complain- 
ant’s firm had been manufacturing and 
selling the goods under the re- 
gBistered trade mark of ‘Do Chiri’, 
that the firm of the accused had 
been manufacturing goods with the 
trade mark of 'Do Kabutar’ and that tha 
nature of the goods manufactured by 
them are the same and both these firms 
are working at Goraya and the field of 
their activity is the same, are amply borne 
out by the evidence present on record 
and are not disputed. The learned Addi- 
tional Sessions Judge acquitted the ac 
cused for three reasons: (i) that the 
trade mark of ‘Do Kabutar was not de= 
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ceptively similar; (ii) that the prosecu~ 
tion was barred by time under Sec. 92 of 
the Act and (iii) that there had been 
honest concurrent user of the trade mark 
‘Do Kabutar’ by the accused. 


3. The powers of this Court in 
hearing appeal against an order of acquit- 
tal are no doubt as extensive as the 
powers in hearing appeal against: the 
order of conviction. However, due re« 
gard has to be given to the reasons re« 
corded by the Court in ‘acquitting the ac- 
cused and the same have to be dispelled 
before a contrary view is taken. The 
case of the complainant is that the accus- 
ed applies trade mark of 'Do Kabutar’ 
which is deceptively similar to his (the 
complainant's) registered trade mark of 
‘Do Chiri' and the said act of the accused 
falls within the mischief of the offence 
described in clause {a) of sub-section (2) 
of Section 77 of the Act. The expression 
“deceptively similar“ is defined in CL (d) 
of sub-section (1) of Section 2 of the Act 
as under: 

“A mark shall be deemed to be de- 
ceptively similar to another mark. if it so 
nearly resembles that other mark as to 
be likely to deceive or cause confusion.” 
It is plain from the said definition that 
it is not essential that both the trade 
marks, i e., of ‘Do Chiri and ‘Do Kabu- 
tar’, should be exactly similar, and it is 
not required to examine the same by 
placing one by the side of the other to 
find out if there are any differences in 
the design. The test of such a compari- 
son is not sound because a purchaser of 
the goods manufactured by the com-~ 
plainant or by the accused would seldom 
have the two trade marks before him 
when he makes the purchase. Therefore, | 
it is of no use to discover as to on how! 
many points the aforesaid two trade; 
marks are similar or as to on how many' 
points these are dissimilar. It is the ele~ 
ment of similarity in both the trade! 
marks which would cause deception or, 
confusion. Therefore, if by looking on 
both the trade marks it can be said that! 
the get up or general appearance of the, 
trade mark of ‘Do Kabutar’ is such as; 
‘would be likely to mislead a purchaser to) 
take the goods bearing the said trade mark, 
for the goods of the trade mark of ‘Do 
Chiri’, the trade mark of 'Do Kabutar’ 
would be said to be deceptively similar. 
We are guided in this view by the judg~ 
ment of the Supreme Court in Parle Pro~ 
ducts (P.) Ltd. v. J. P. & Co., Mysore, AIR 
1972 SC 1359, and the judgment of the 
Privy Council in Thomas Bear & Sons 
(india) Ltd. v, Prayag Narain, AIR 1940 
PC 86. The plate bearing the trade mark 
of ‘Do Chir? and the plate bearing the 
trade mark of ‘Do. Kabutar’ are oval in 
shape. The colour of the said plates is 
similar and the colour in which the birds 
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appear on the same is also similar. The 
customers of the goods of both the firms 
are mainly unsophisticated illiterate vil- 
lagers. In these circumstances, we have 
no doubt in saying that the get up or 
general appearance of the two trade 
marks is likely to cause an ordinary pur- 
chaser to buy the goods of the trade 
mark of ‘Do Kabutar’, i. e.. manufactured 
by the accused, believing that same had 
been manufactured by the complainant 
and were of the trade mark of ‘Do Chiri’. 
To put it differently. the likeness of the 
two trade marks, Le. of ‘Do Kabutar 
and ‘Do Chiri' 1s likely to cause confusion 
and also deception In that view of the 
matter, we find that the trade mark of 
‘Do Kabutar’ does come within the defini- 
tion of ‘deceptively similar’ reproduced 
above. 


True, the learned Additional Sessions 
Judge has observed that there are some 
points of dissimilarity in the two trade 
marks in as much as the names of the two 
birds are different, and in trade mark of 
"Do Chiri’ the two sparrows are sitting 
on the ground with a flower vase between 
them and in the trade marks of ‘Do Kabu- 
tar’ the two pigeons are sitting on a 
branch of tree and that the postures of 
the birds in the two trade marks are dif- 
ferent. Besides the points of dissimila- 
rity, referred to by the learned Addi- 
tional Sessions Judge, a close seru- 
tiny of the two trade marks may fur- 
ther reveal some points of dissimilarity. 
For instance, in the trade mark of the 
accused, the words ‘Do Kabutar are 
written in English and Gurmukhi scripts 
whereas in the trade mark of the com- 
plainant, the words ‘Do Chiri’ are written 
in Urdu script. But in view of the dis- 
cussion above, it is not the close re- 
semblance which is required for declar- 
ing a trade mark to be deceptively simi- 
lar. On the other hand, it is the near 
resemblance or likeness of the general ap- 
pearance of the two trade marks that 
warrants the finding that the trade mark 
of ‘Do Kabutar’ is deceptively similar. 
Therefore, we disagree with the learned 
Additional Sessions Judge that the trade 
mark of ‘Do Kabutar’ was not deceptive- 
ly similar and find ourselves in agreement 
with the learned counsel for the com- 
plainant that his conclusion on the said 
point cannot be accepted. 


4. Section 92 of the Act, so far it 
is relevant for decision of the question of 
limitation, reads thus— 

“No prosecution for an offence under 
this Act ..........- shall be commenced 
after the expiration of three years next 
after the commission of the offence 
charged, or two years after the discovery 
thereof by the prosecutor, whichever ex- 
piration first happens.” 


Ajit Singh v. Charan Singh 


A.T. BR. 


The expression “of the offence charged” 
would, in our opinion, mean the offence 
for which the complaint had been made 
and cannot be construed as to mean the 
first offence. Infringement of trade mark! 
may be committed several times and on 
several dates. The time of three years, 
prescribed by Section 92 of the Act, 
would run from the date of infringement 
of the trade mark constituting the offence 
for which the complaint is made and not 
from the date of first infringement of the 
trade mark. We are supported in this 
view by the judgment of their Lordships 
of the Supreme Court in Ram Kishore v. 
State of Uttar Pradesh, AIR 1966 SC 
1820. Similarly, the period of two years, 
prescribed by Section 92 of the Act would 
run from the date when the complainant 
came to know about the offence for which 
complaint had been brought. The com- 
plaint was made, in the instant case, on 
24th January, 1968, for the offence which 
was alleged to have been committed by 
the accused two months prior to the in- 
stitution of the complaint ‘That means, 
that the offence for which the complaint 
was made had been committed in the 
month of November, 1967, Le, within 
two months prior to making of the com=< 
plaint and that the complainant had also 
come to know about the commission of 
that offence within two months prior to 
the institution of the complaint. As such, 
the complaint was made within three 
years from the date of commission of the 
offence charged and also within two years 
after the discovery thereof. Therefore, 
we, in disagreement with the learned Ad- 
ditional Sessions Judge, find that the 
complaint was instituted within time and 
that the prosecution of the accused is not 
barred by Section 92 of the Act 


5. The relevant portion of sub-see= 
tion (4) of Section 77 of the Act, which 
defines the offence, reads thus— 

“In any prosecution for ......... false~ 
ly. applying a trade mark to goods, the 
burden of proving the assent of the pro- 
prietor shall lie on the accuséd.” 
and the relevant portion of Section 78, 
which provides penalty for the said of- 
fence, reads as under :—~ 

78. Any person who— 


x x x 
(b) falsely applies to goods any trade 
mark or 


1 ENEA shall, unless he proves 
that he acted without intend to defraud, 
be punishable with imprisonment aeseseus 
After reading the said provisions, we have 
no hesitation in agreeing with the learned 
counsel for the complainant that it was 
for the accused to show that he had 
been applying the trade mark of ‘Do 
Kabutar’ to the goods manufactured by 

him with the assent of the complainant . 
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or that he had applied the said trade mark 
to his goods without intent to defraud the 
public including the complainant. It 
was, however, not necessary for the ac- 
cused to produce evidence aliunde in de- 
fence to prove that he had been applying 
the trade mark of ‘Do Kabutar’ to his 
foods with the assent of the complainant 
or without intent to defraud. He could 
prove the said matters from the prosecu- 
tion evidence, from the material elicited 
by him in cross-examination of witnesses 
for the prosecution or from the circum- 
stances of the case. The quantum of 
proof required from him is not proof 
beyond reasonable doubt. It is sufficient 
if he can show that preponderance of pro- 
babilities warrants a decision of the said 
matters in his favour. ‘Intention’ cannot 
be proved by direct evidence. It has to 
be inferred from the conduct and act of 
the parties and the surrounding circum- 
stances of the case. The defence of the 
accused was that his firm had been selling 
the goods manufactured by it with trade 
mark of ‘Do Kabutar’ honestly and 
openly and to the knowledge of the pro- 
prietors of the complainant’s firm Since 
1947. In other words, his defence was 
that he had the implied assent of the 
proprietors of the complainant’s firm in 
the user of the trade mark of ‘Do Kabu- 
tar’ and that he had been applying the 
same on his goods without any intention 
to defraud. In the year 1950. Jawala 
Singh, ‘who was elder brother of the 
father of the complainant, and who had 
been a partner in the firm, had applied to 
the Registrar of Trade Marks, Bombay, 
for registration of the trade mark of ‘Do 
Chiri. Sadhu Singh, one of the partners 
of Messrs Gujjar Singh. Sadhu Singh and 
Brothers, who also manufactured chaff 
cutting machines etc., had raised objec- 
tions against the registration of the said 
trade mark of ‘Do Chiri’. Therefore, 
Jawala Singh had sworn an affidavit on 
30th July. 1952. and had filed the same 
with the aforesaid Registrar of Trade 
Marks. A certified copy of the said affi- 
davit had been obtained by the respon- 
dent and was produced in the complaint. 
The aforesaid affidavit of Jawala Singh, 
having been filed by him in the 
proceeding before the Registrar of Trade 
Marks, falls within clause (b) of sub-sec- 
tion (1) of Section 125 of the Act and ac- 
cording to sub-section (1) of Section 115 
of the Act, a certified copy of the said 
affidavit can be admitted in evidence 
without any further proof. So, in view 
of the said provisions, certified copy of 
the affidavit of Jawala Singh, which was 
marked as Exhibit D-X by the lower ap- 
pellate Court, is admissible in evidence. 
In paragraph 11 of the said affidavit (Ex- 
hibit D-X) Jawala Singh had stated that 
several firms manufacturing chaff cutting 
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machines had been using trade marks of 
various flying birds without raising any 
objection and, to his knowledge, all those 
trade marks had some resemblance with 
one another. He had further furnished 
names of 20 firms who had been apply- 
ing the said trade marks. In the month 
of March, 1971 the accused had moved an 
application under Sections 561-A and 
479-A, Criminal Procedure Code (copy 
Exhibit D-2) in this Court in Criminal 
Revision No. 1-M of 1970 against the com- 
plainant. The complainant gave its reply 
(certified copy of which is Exhibit D-1 
and it will be hereinafter referred to as 
such) to the said’ application of the ac- 
cused. During eross-examination, the 
complainant admitted that he had put in 
reply (Exhibit D-1) and he also admitted 
its correctness. As such, it is admissible. 
He (the complainant) admitted specifical- 
ly during cross-examination on 19th June, 
1971, that the contents of paragraph 
No. 13 of Exhibit D-1 were correct. In 
the said paragraph, he admitted that M/s. 
Bakhtawar Engineering Works was one 
of the 20 firms whose names had been 
supplied by Jawala Singh and that the 
said firm had been applying the trade 
mark of ‘Do Kabutar’ to their goods. It 
is, therefore, clear from affidavit (Exhi- 
bit D-X) of Jawala Singh and the reply of 
the complainant ‘Exhibit D-1), when read 
together, that as back as in the vear 1952 
Jawala Singh admitted that different 
firms. at least 20 in number. which in- 
cluded Messrs Bakhtawar Engineering 
Works, had been applying trade marks of 
birds to their goods to the knowledge of 
one another and without any objection. 


6. Section 37 of the Act provides 
that a registered trade mark is assignable 
and transmissible and Section 33 of the 
Act provides that an application, in the 
prescribed manner, for assignment or 
transmission of a registered trade mark 
has to be made to the Registrar of Trade 
Marks. Exhibit P-8 shows that Jawala 
Singh and Swaran Singh, who were part- 
ners of Messrs Watan Singh and Sons. 
had transferred the trade mark of ‘Do 
Chiri’ to Swaran Singh, Ajit Singh, Sat- 
nam Singh and Balbir Singh and, accord- 
ing to paragraph 2 of the complaint. the 
said four persons are the partners of the 
firm of the complainant. It, therefore 
follows that Jawala Singh has to be con- 
sidered as predecessor-in-interest of the 
complainant and his firm and, as such, his 
statement, made in affidavit Exhibit D-X. 
can be used by the accused and his firm. 
So, his statement, made in affidavit Exhi- 
bit D-X, is available to the accused ag 
good piece of evidence by way of admis- 
sion against the complainant. 


¥ Ajit Singh complainant admit- 
ted during cross-examination that Messrs 


` 


120 P.&H. ° [Prs. 1-4] 


Bakhtawar Engineering Works was in- 
stalled in or about the year 1952 and that 
Charan Singh and his brother Joginder 
Singh were its partners and after the 
death of Joginder Singh, which took place 
in or about the year 1964, Charan Singh 
had become its sole proprietor. It, there- 
fore, follows from the discussion above 
that the evidence present on the record, 
when read as a whole, supports the state- 
ment of the accused, which has to be 
taken into consideration under Sec. 342, 
Criminal Procedure Code. that his firm 
had been applying the trade mark of ‘Do 
Kabutar’ on its goods openly and to the 
Knowledge of the complainant and his 
firm since long. As soon as it is so held, 
as we do, there can be no escape from the 
conclusion that there had been honest 
and concurrent user of the trade mark of 
‘Do Kabutar’ by the accused. In that 
view of the matter, we are in agreement 
with the learned counsel for the accused 
that the material present on record war- 
rants the conclusion that he and his firm 
had been applying the trade mark of ‘Do 
Kabutar’ without intent to defraud and 
with the implied assent of the com- 
plainant. In that view of the conclu- 
sion, it has to be said that the two im- 
portant ingredients of the offence, refer- 
red to in paragraph 5 above, are lacking 
and the accused has succeeded in proving 
his defence. So, his acquittal cannot be 
set aside although we have not accepted 
the conclusion of the learned Additional 
Sessions Judge that the prosecution was 
barred by time or that the trade mark of 
‘Do Kabutar’ was not deceptively similar. 
It is well settled that when two views 
can be possible on the evidence and the 
view taken by the Court acquitting the 
accused cannot be said to be wrong, the 
acquittal cannot be set aside. In the in- 
stant case, the view of the learned Addi- 
tional Sessions Judge, that there had been 
honest and concurrent user of trade mark 
of ‘Do Kabutar by the accused, is not 
only reasonable but has been found to 
be correct. Therefore, the appeal fails. 


8. Consequently, 
the acquittal of the accused, dismiss this 


appeal, 
Appeal dismissed, 
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Index Note :—- (A) Custom (Punjab) 
e— Succession — Non-ancestral property 
— Sister’s daughters of last male holder 
a entitled in preference to his collate- 
rals. . 

Brief Note:— (A) The sisters ara 
preferential- heirs to the- non-ancestral 
property of the brother. (The onus to 
prove otherwise lies on the collaterals). 
This rule of representation is universally 
recognised among the persons governed 
by custom and sex is no bar to that rule. 
Therefore, the moment the rule is accept- 
ed, the sister's daughter would be an heir 
to that property. The answer to question 
No. 54 in the Customary Law of Jullundur 
District compiled) by R, B. Bhai Hotu 
Singh has to be confined to ancestral pro- 
perty and not to non-ancestral property. 
AIR 1951 Simla 242 and AIR 1925 PC 99 
and AIR 1928 Lah 280 and AIR 1928 Lah 
291, Relied on; AIR 1949 East Punj 267 
held no longer good law in view of AIR 
1959 SC 1041. (Paras 6, 7, 8, 10) 

H. S. Gujral, for Appellants; G. R 
Majithia, for Respondents. 

JUDGMENT :— This second appeal 
is directed against the decision of the 
learned District Judge, Jullundur, affirm- 
ing on appeal the decision of the trial 
Court holding that the sister’s daughters 
were not entitled to the non-ancestral 
property of Dalipa, the last male-holder. 

2. It is not necessary to state alf 
the facts giving rise to this litigation be- 
cause they are all referred to in the judg- 
ment inter partes in L., P. A. No. 84 of 
1955, decided by G. D. Khosla, C. J. and 
me on 22nd August, 1960. We remanded 
the case after settling the principal con- 
troversy in the suit. The remand was con- 
fined to the decision of the following two 
issues :— 

“l. Are the defendants sister’s dau- 
ghters of Dalipa? 

2. If so, are they entitled to succeed 
to the non-ancestral property left by 
Dalipa in preference to the plaintiffs ? 

3. The trial Court came to the 
conclusion that the defendants are the 
sister's daughters of Dalipa. This conclu- 
sion has been affirmed by the learned Dis- 
trict Judge on appeal. The question, 
whether the defendants are the sister’s 
daughters of Dalipa, is a question of fact! 
and a concurrent decision of the Courts 
below on this matter, which is based on 
evidence, is binding on me in second ap- 
peal. Im fact, no serious attempt was 
made by the learned counsel for the res- 
pondents to agitate this matter in second 
appeal, 


4, The Courts below have taken 
the view that the defendants are not en- 
titled to succeed to the non-ancestral pro- 
perty of Dalipa in preference to the plain- 
tiffs, The plaintifis are undoubtedly tha 
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collaterals of Dalipa. The only question 
that has been agitated in this second ap- 
peal is, as to whether the appellants. who 
are the sister's daughters of Dalipa. are 
entitled to his non-ancestra) property in 
preference to the plaintiffs. his colla- 

For this reliance has been placed 
by the learned counsel for the plaintiffs 
on Paragraph 24 of Rattigan’s Digest of 
Customary Law, which is in the follow- 
ing terms :— 


“Sisters are usually excluded as well 
as their issues.” 
This paragraph has been considered by 
the Supreme Court in Ujagar Singh v. 
Mst. Jeo, AIR 1959 SC 1041. In this de- 
cision the Supreme Court also considered 
the decision of this Court in Mst. Sukh- 
want Kaur v. Balwant Singh, AIR 1951 
Simla 242, wherein it was observed as 
follows :— 


“The authorities show that: (a) the 
rule of succession under the Punjab Laws 
Act. S. 5 is Personal Law unless the per- 
son who relies on custom proves that the 
parties are governed by custom and what 
that particular custom is: (b) and Per- 
sonal Law now favours sisters which is 
not without effect on customs of Hindu 
tribes or tribes of Hindu origin. See Mt 
Rajo v. Karam Bakhsh. 11 Pun Re 1908 
at p. 78 = 92 Pun LR 1908, (ec) custom 
has to be proved by evidence adduced in 
the case or may be proved by the pro- 
duction of the Riwaj-i-am which will 
raise a presumption in favour of the entry 
if the property in dispute is ancestral 
unless the statement covers non-ancestral 
property: (d) custom varies from tribe 
to tribe and from place to place but some 
customs have by frequent proof in the 
Courts in all parts of the province become 
60 notorious that judicial notice can be 
taken of them: {e) but the exclusion of 
sisters from inheritance to self-acquired 
property has not received that notoriety 
as to be taken judicial notice of, at least 
not where the property is non-ancestral: 
(f) the rights of females have not receiv~ 
ed that protection which they deserved 
and at the time of compilation of Riwaj-i- 
am they have not been consulted and 
therefore the onus of proving their rights 
to succeed is a light one, which may be 
discharged by a few instances or by gene- 
ral evidence given by members of the 
family of tribe without proof of special 
instances. 'See Ahmed Khan v. Channi 
Bibi. ILR 6 Lah 502 = (AIR 1925 PC 267) 
and Mt. Kaman v. Ghafoor Ali, ILR 9 Lah 
496 = AIR 1928 Lah 280 and (g) there has 
been a swing in judicial opinion in favour 
of female heirs after the decision of 
Subhani’s case. ILR (1941) Lah 154 = 
(AIR 1941 PC 21) and sn cases which came 
to the High Court the Judges have begun 
flo give more attention to the observations 
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of the Chief Court Judges where they 
had struck a note of caution in disregard- 
ing the claims of these heirs. Our law 
reports are full of these cases and they 
need not be quoted again. 


The evidence in the case discloses 
that only 2 witnesses besides the plain- 
tiffs supported the claim of distant col- 
laterals against sisters and only two in- 
stances were proved and of them one was 
based on the Riwaj-i-am and the other 
assumed that such was the custom. The 
sisters on the other hand had seventeen 
witnesses belonging to the tribe of the 
parties who gave general evidence in 
favour of the sisters and they produced 
two pedigree tables showing exclusion of 
collaterals and one judgment which pives 
10 well-defined instances where sisters 
were preferred to collaterals. On this 
material and considering that sisters are 
now very high up in the list of heirs ac- 
cording to Hindu Law and the plaintiffs 
are 12th degree collaterals and relying 
on the decision of the Privy Council in 
Ahmad Khan v. Channi Bibi, ILR 6 Lah 
502 = (AIR 1925 PC 267 the onus if on 
the sisters must be taken to have been 
discharged. In a somewhat similar case 
of daughters in Mst. Kaman v. Ghafoor 
Ali, ILR 9 Lah 496 = (AIR 1928 Lah 280) 
two instances were held sufficient to dis- 
charge the onus on daughters and rebutted 
the presumption raised by the Riwaj-i-am 
of the district. And if the onus is on the 
plaintiffs they have not succeeded in 
proving their case.” 


5. In Ujagar Singh's case, AIR 
1959 SC 1041 the Supreme Court observ- 
ed that “it could not be held on the au- 
thority of paragraph 24 in Rattigan’s 
Digest that a general custom excluding 
sisters from inheritance as against col- 
laterals, existed.“ While dealing with 
the relevant customary law of the dis- 
trict. namely Amritsar, wherein quescion 
70 and its answer are in the following 
terms :—~ 

“€Q. 70. Does property ever devolve 
on sisters and/or upon their sons? 

A. All tribes — The property never 
devolves upon sisters and their issues” 
it was observed that the said question and 
answer related to ancestral property and 
not self-acquired property. Their Lerd- 
ships went even further and held that if 
the custom was not proved. the parties 
could fall back upon Hindu Law under 
which the sister would be preferential 
Heir, and reliance was placed on Hindu 
A of Inheritance (Amendment) Act, 
1929. 

6. At this stage it will be proper to 
deal with the decision relied upon by tha 
learned counsel for the respondent, name- 
ly Mt. Harnam Kaur v. Ratna, AIR 1949 
East Punj 267. That decision does sup- 
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port the contention of the learned coun- 
sel that a sister is not an heir to the self- 
acquired property of her brother in the 
presence of his collaterals. This decision 
cannot be held to be good law in view of 
the decision of the Supreme Court in 
OUjager Singh's case, AIR 1959 SC 1041. 
The onus to establish that the sister is 
excluded from succession to non-ancestral 
property of the brother lies on the 
collaterals and unless they prove by 
specific evidence that the sister is so ex- 
cluded, the sister must succeed. 


7. This brings me to the Riwaj- 
i-am of Jullundur district to which the 
jParties belong. The parties are Sikh Jats 
and helong to Tehsil Phillaur In the Cus- 
tomary Law of Jullundur District. compil- 
ed by R. B. Bhai Hotu Singh Question 
No. 54 deals with the rights of the sisters 
‘and their sons and is in the following 
lterms :— 

Q. 54. Does the property ever de- 
volve upon sisters or upon sister`s sons? 
If upon sister's sons, how are their shares 
computed ?” 


The answer to this question is in the 
following terms :— 

“Answer— Sisters and their sons 
never inherit. but Gutiars, Dogars and 
miscellaneous Muhammadans of the Jul- 
lundur Tehsil say that in the absence of 
collaterals and daughters. sisters and 
their sons succeed, and their shares are 
computed according to the number of sis- 
ters, while among Arains and Awans of 
the same tehsil the property devolves 
upon sisters and their sons if the deceased 
makes the will in writing: the shares be- 
ing the same as given in deed." 

This answer. as observed by the Supreme 
Court. has to be confined to ancestral pro- 
perty and not to non-ancestral property. 
No evidence has been led to show that in 
this tehsil sisters were always excluded 
qua succession to non-ancestral property. 


8. The trend after the decision in 
Sukhwant Kaur’s case, AIR 1951 Simla 
242 has been in favour of the view that 
‘the sisters are preferential heirs to the 
jnon ancestral property of the brother. 
Therefore, the Courts below were in error 
‘in thinking that the sisters could not suc- 
‘eeed to the property of their brother even 
if the property was non-ancestral. In 
fact, reliance has been placed by the 
Courts below on paragraph 24 of Rat- 
tigans Digest of Customary Law and that 
provision has been thoroughly explained 
by their locdships in Ujagar Singh's case, 
AIR 1959 SC 1041. 

9. The learned District Judge, in 
appeal. however. proceeded on the basis 
that though the rule of representation 
was inplicable to persons governed by 
the customary law of Punjab. it did not 
apply to the instant case and the sister's 
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daughter could not succeed to her mater ` 
nal uncle’s estate. The reasoning of the 
learned Judge is as follows :-—~ 

"I am also satisfied that the conclu« 
sions of the learned Sub-—Judge on issue 
No 2 are also correct. The learned coun- 
sel for the appellants argued that as the 
right of representation is recognised 
amongst the apgriculturists of this State, 
and as sister is a preferential heir to 
the non-ancestral property than the plain= 
tiffs, therefore, the defendants being the 
daughters of the sisters of the deceased 
Dalipa are entitled to succeed in prefer~ 
ence to the plaintiffs. Reliance in sup- 
port of this proposition was placed on 
four authorities, namely 109 Ind Cas 255 
= (AIR 1928 Lah 291); AIR 1955 Puni 38; 
AIR 1958 Punj 70 and AIR 1961 Punj 301 
There is no quarrel with the proposition 
that right of representation is recognised 
amongst the agriculturists in the State, 
The dispute only is with regard to the ap- 
plication of this doctrine. Before the ap- 
plication of this right. it is necessary that 
the person claiming advantage of this 
doctrine should be an heir under the 
custom. If he or she is not an heir ther 
he or she cannot get advantage of this 
doctrine of representation. The learned 
counsel for the appellant has not been 
able to cite any authority to show that 
the sister’s daughter is an heir under 
customary law. No entry in the Riwaj- 
i-am of this District has been produced 
to show that the sister's daughter is ar 
heir preferential to the collaterals in the 
third degree and it has also not been 
shown that under the general custom she 
is a preferential heir. In the first of the 
above mentioned four authorities, the 
contest was between the persons who 
claimed to be collaterals and the sons of 
the daughter of a pre-deceased son of 
Baksha, the last male holder. It was 
found in that case that according to the 
general agricultural custom a grand 
daughter and her sons are more or less on 
the same footing as a daughter and her 
sons as against distant collaterals If 
was further found in that case that the 
plaintiffs had not proved that they were 
eollaterals of the deceased. ‘Thus, this 
authority will not show that a person who 
is not an heir under custom can succeed 
by the doctrine of representation.~ 

10. It is axiomatic that if the 
sister’s son is an heir to his maternal 
uncle, sister’s daughter would be equally 
an heir because sex is no bar to the rule 
of representation, if it is applicable to 
the persons governed by agricultural cus« 
tom. In this roannection, reference may 
he made to the decision of the Privy 
Council in Hashmat Ali v Mst. Nasib-un- 
Nisa, ILR G Lah 117 = AIR 1925 PC 99} 
and of the Lahore High Court in Mt 
Kaman v. Ghafoor Ali, ILR 9 Lah 496 == 
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{AIR 1928 Lah 280) 
Mst. Bharai, 109 Ind Cas 255 = (AIR 
1928 Lah 291). Im fact the rule of re- 
presentation is universally recognised 
among the persons governed by custom 
and sex is no bar to that rule. Therefore, 
the moment it is held that the sister is an 
heir to the non-ancestral property of the 
brother. the sister’s daughter would ‘be an 
heir to that property. In this view of the 
matter, the appeal must succeed and the 
plaintiff's suit must fail qua -the non-~ 
ancestral property of Dalipa. It would 
also fail with regard to non-ancestral pro- 
perty where the matter of abatement was 
settled against the appellants in the Let- 
ters Patent Appeal in which the entire 
facts of the litigation have been elabo- 
rately stated. : 
11. For the- reasons recorded, 
above, I allow this appeal and set aside 
the judgments and decrees of the Courts 
below to the extent indicated above. 
There will be no order as to costs 


throughout, 
Appeal allowed. 


and Inayat v. 
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Om Prakash, Petitioner v. State of 
Haryana and others, Respondents. 

Civil Writs Nos. 2690, 2563 and 2757 
of 1971, D/- 24-4-1972. 

Index Note :— (A) Punjab Gram Pan- 
chayat Act (4 of 1953), Section 5 (3) — 
Validity of election under — Is not affect- 
ed by errors in Assembly Electoral Roll 
in force. 

Brief Note:— (A) Thus the election 
cannot be challenged on the ground that 
some persons allowed to vote were nat 
entitled to be voters as they were either 
minors or were registered as voters in 
two constituencies instead of one. 

The Assembly Electoral Roll referred 
to in Section 5 (3) could be amended only 
in accordance with provisions of the Re- 
presentation of the People Act, 1950, and 
if not amended, the election has to take 
place on the basis thereof as in force at 
the time of the election. No authority 
has been empowered to modify or revise 
that electoral roll under the Panchayat 
Act, AIR 1968 Punj 1 (FB) & AIR 1971 
SC 1348, Relied on. (Paras 2 & 4) 

C. L. Lakhanpal, for Petitioner; C. D. 
Dewan, Addl, Advocate-General; (Har- 
yana) (for Nos, 1 to 3) and J. K. Sharma, 
(for Nos, 5, 6 and 8 to 11), for Respon- 
dents, 

JUDGMENT :— This order will dis- 
pose of Civil Writ 2690 of 1971, Om Par- 
RS m a E 


CQ/FQ/B121/73/MBR 
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kash v. State of Haryana,’ Civil Writ 
2563 of 1971; Udmi v. State of Haryana, 
and Civil Writ 2757 of 1971; Rai Singh 
Parmar v. State of Haryana, as common 
questions of law and fact are involved in 
all these petitions. 


2. The petitioners have challenged 
the elections to various Gram Panchavats 
held in July 1971 on the ground that some 
of the persons who were allowed to vote 
were not. entitled to be voters as they 
were either minors or were registered as 
voters in two constituencies whereas they 
could vote only in’one constituency. It 
is pleaded that this matter cannot be 
agitated in an election petition and, there- 
fore, a petition under Art. 226 of the 
Constitution is the only remedy available 
to the petitioners. It is denied by the 
respondents in their written statements 
that the persons whose names are men- 
tioned in Annexure ‘A’ to each petition 
were not qualified to cast their votes at 
the election. Under Section 5 (3) of the 
Punjab Gram Panchayat Act, 1952. 
“Every person who, for the time being, 
is entered as a voter on the electoral roll 
of the State Legislative Assembly for the 
time being in force. and pertaining to the 
Sabha area, shall be a member of the 
Sabha of that Sabha area.” It is admit- 
ted by the petitioners that the persons to 
whose votes exception has been taken 
were entered in the Assembly Constitu- 
ency Electoral Roll That electoral roll 
could be amended in accordance with the 
provisions of the Representation of the 
People Act, 1950, and if not amended, the 
election had to take place on the basis 
thereof as in force at the time of the 
election. No authority has been em- 
powered to modify or revise that elec- 
toral roll under the provisions of the 
Punjab Gram Panchayat Act, 1952. and, 
therefore, it is not possible to interfere in 
these petitions. A Full Bench of this 
Court in Roop Lal Mehta v. Dhan Singh, 
ILR (1968) 1 Punj & Har 651 = (AIR 1968 
Punj 1) (FB), held:— 


“There is nothing in Article 326 of 
the Constitution which would enable the 
High Court while hearing election peti- 
tions to declare the election of a returned 
candidate ‘to be void on the ground that 
certain persons who had voted in the 
election had not attained age of 21 years 
on the qualifying date. Accordingly. 
Section 100 (1) (da) (iv) of the 1951 Act 
also would be of no help to the position 
taken up on behalf of the petitioner.” 


3. According to these obse-va~ 
tions, the elections held on the basis of 
the Electoral Roll in force at the time of 
the election cannot be challenged, and 
that is exactly what the petitioners are 
seeking to do in these petitions. Their 
Lordships of the Supreme Court in 


124 P. & H. [Prs. 1-2] S. Bikramajit Singh v, Iqbal Kaur (C. G. Suri J.) 


-Pampakavi Rayapna Belagali v. B. D. 
Jatti, ATR -1971 SC 1348, held (as per 
head note B) 


“The entire Scheme of the Act of 1950 
and the amplitude of its provisions 
show that the entries made in an Electo- 
ral Roll of a constituency can only be 
challenged in accordance with the machi~ 
nery provided by it’ and not in any other 
manner or before any other forum unless 
the question of violation of the provisions 
of the Constitution is involved. 

The question whether the returned 
candidate was ordinarily resident in the 
constituency under Section 19 (b) of the 
Act of 1950 during the material period 
. and was entitled to be registered in the 


Electoral Roll could not be the subject- 


matter of enquiry except in accordance 
with the provisions of Act of 1950.” 

4 According to these observa- 
tions, the only method open to: the peti» 
tioners is to have the Electoral Roll am- 
ended by approaching the authorities 
prescribed under the Representation of 
the People Act, 1950, for revising. modify- 
ing or maintaining the Electoral Roll for 
Assembly Constituencies, for it is that 
roll on the basis of which elections to 
the Gram Panchayats are held. I have 
already said above that no authority has 
been empowered under the Punjab Gram 
Panchayat to change or modify that 
Electoral Roll The election has there- 
fore, to be held on the basis of the Elec- 
toral Roll in force for the Assembly Con~ 
stituency at the time the elections to 
Gram Panchayats are held. 

5. For the reasons given above, 
there is no merit in these petitions which 
are dismissed but the parties are left to 


bear their own costs, 
Petitions dismissed. 
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C. G. SURI, J. 
S. Bikramajit Singh, Appellant v. 
Smt. Iqbal Kaur, Respondent. 
F, A. F, O. No. 154 of 1972, D/- 14-9~ 
1973, from order of H. S. Ahluwalia, Sr. 
Sub-J., Ludhiana, D/- 16-5-1972. 


Guardians and Wards Act (1890), 
S. 17 — Dispute regarding guardianship 
and custody of the child between father 
and maternal grand mother — Personal 
law of minor. (X-Ref:— Hindu Minority 
- and Guardianship Act (1956), S. 6). 

Where the father and step-mother 
are discharging all their obligations to- 
wards the child. and the child is being 
looked after properly, the proposition 
that the father. the natural guardian of 
ick a SR eet Pe A Aa a a eee 


AR/BR/A357/74/SVM 


ALR. 


the child should be asked to hand over 
the custody of the child to the maternal 
grand mother, an old lady of 75 years of 
age, cannot be sustained, because the 
child may be thrown completely at the 
mercy of her maternal uncles and aunts 
after the grand mother’s lifetime. ATR 
1971 Andh Pra 134, Disting. 

. (Paras 2, 3} 


Harbans Singh Gujral with Tejin« 
der Singh Gujral, for Appellant; Yash . 
Paul Gandhi, for Respondent, 


JODGMENT :—- The minor Rupinder 
Kaur, aged about 5 years, has been pro~ 
duced before me in Court today. She is 
properly dressed and appears to be: in 
good health. Her present state of health 
could not possibly have been brought 
about since I passed my last order di« 
recting the production of the child in 
Court. I have questioned the child. She 
states that she is studying in a Govern~ 
ment school in her village and that her 
mummy is looking after her. The father 
of the child is also present and assures 
me that he is discharging all his obliga- 
tions towards the child as the father. He 
also assures me that his second wife is 
looking after the child properly, 


2. Shrimati Iqbal Kaur respon 
dent is also present, She has produced 
before me album containing some photo- 
graphs of a minor girl of about 1 to 3 
years of age. As observed by the learn~ 
ed Guardianship Judge, it cannot be said 
with certainty that the photographs are 
of Kumari Rupinder Kaur. The réspon- 
dent has not brought any small present 
for the child which may have won over 
her affections. It is, however, considered 
desirable that the maternal grand mother 
should be allowed to see the child occa« 
sionally. The father is the natural guard~ 
jan of the minor girl and there is no law 
which can justify an order directing the 
father to give up the custody of the 
child on the facts proved in this case. 
The dispute as to the guardianship and 
custody of the child is not between the 
matural parents but is between the father 
and the maternal grand mother. The only 
ruling cited by the respondent's counsel 
in which the maternal grand mother was 
allowed to retain the custody of the child 
as against the natural father was Vage« 
sina Venkata Narasaiah v. Chintalapati 
Peddi Raju, AIR 1971 Andh Pra 134. In 
that case, the minor’s mother had died 
in suspicious circumstances and the 
Court was not sure whether the child’s 
life would be safe in the father’s house, 
This case is, therefore, no authority for 
the proposition that the appellant who is 
the natural guardian of the child should 
be asked to hand over her custody to the 
maternal grand mother, 


3%. The respondent is an old lady 
age. If 











cy of her maternal uncles and aunts 
after the respondent's lifetime. These 
uncles and aunts may marry sooner or 
later and beget children of their own. 
evince the 


upbringing of the minor that a natural 
or a step-parent may take. Moreover the 
uprooting of a minor child from his en- 
onments can create an emotional up- 
eaval which may not be in the interest 
f the physical or mental health of the 
child After the respondent’s lifetime, 
the child may have to be handed back 
to the father which may create another 
emotional upheaval Under the circum- 
stances, the impugned order of the 
Guardianship Judge cannot be sustained. 
It is in the interest of the child and for 
her benefit that her custody should con~ 
tinue with the natural father, 


4. It is, however, desirable that 
some arrangements should be made so 
that the maternal grand mother can meet 
the minor child occasionally. The appel- 
lant is prepared to agree to certain 
arrangements suggested by the Court, 
His statement may be recorded. 


Statement of Shri Bikramjit Singh 
appellant on S. A, 


The minor child is being very well 
Tooked after in my house. My second 
wife is showing the same love and af- 
fection for the child as a natural mother. 
She has given birth to a son about eight 
months ago but her love and affection 
for Rupinder Kaur has not diminished in 
any manner. I will see to it that the 
child is well looked after and brought up 
in my house. I have no objection if the 
child goes to see the maternal grand 
mother twice a month I or my wife or 
both of us would take the minor to 
Ludhiana twice every month and allow 
the child to see the respondent for an 
hour or two on each visit. If we find that 
the respondent’s treatment towards the 
minor child or her mother is cordial and 
we have confidence that they would be 
safe in the respondent’s house. we may 
even agree to stay along with the child 
with the respondent for a night or two 
every month, 


ORDER 


fm view of the assurance given 
By the minor's father and in the light of 
the observations made by me above, the 
appeal is accepted and the order of the 
Guardianship Judge directing the appel- 
lant to hand over the custody of the 


Gurinder Pal Singh v. State of Punjab ° 
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child to the respondent is set aside. Par= 
ties are left to bear their own costs 


throughout, 
Appeal allowed, 
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M. R. SHARMA, J. 

_Gurinder Pal Singh and another, 
Petitioners v. State of Punjab and others, 
Respondents. 

Civil Writs Nos. 2288 and 2626 of 
1973, D/- 29-8-1973. 

(A) Constitution of India, Art. 15 (4) 
— Advancement of socially and economi- 
cally backward classes of citizens — Spe- 
cial provision for — Residence in parti- 
cular area as basis — When violates the 
Article. 


Article 15 (4) of the Constitution 
allows the State to make a special pro~ 
vision for advancement of socially and 
economically backward classes of citi- 
zens. Such provision can be made on 
the basis of geographical limits but iť 
must have a reasonable nexus with the 
object sought to be achieved. Residence 
in a particular area in a State qua other 
citizens of the same State cannot form 
the basis of claiming additional privilege, 

Special provisions for entrance to the 
medical college on the basis of residence 
in a particular area for a particular 
period regardless of residents’ financial 
condition and treating millionaire and a 
pauper of the area at par without indi- 
cating how the comparative prosperity 
of the residents had to be determined, 
made by the Health and Family Plan- 
ning Department, Punjab Government in 
Item III of their letter dated 7-7-72 held 
violated Article 15 of the Constitution, 
AIR 1970 SC 35, Dist. (Para 3) 

(B) Constitution of India, Art. 15 (4) 
— Advancement of backward classes of 
citizens — Special provision for — In- 
come as basis — Whether violates the 
Article. 


Punjab Government circular 2662= 
5WGII-63/6934, dated 20-4-1963 provid- 
ed that a family having less than Rupees 
1,000/- as annual income and some com 
munities -socially looked down upon by 
the people of the State and whose annual 
income did not exceed Rs. 1,800/- should 
be considered as backward family and 
backward communities, respectively, 
Held, the circular highlighted the aspect 

of the backwardness of the family and 
of the community. Such classification was 
permissible under the Constitution and 
could not be struck down as violative of 
Art. 15. (Para 3] 


AR/BR/A368/74/MNT 


126 P. & H. {Prs, 1-3] 
C. L. Lakhanpal, for Petitioners; 
R. K. Chhibber for Advocate-General, 


Punjab, for Respondents. 

ORDER:— This judgment will dise 
pose of C. Ws. Nos. 2288 and 2626 of 1973. 

2. Gurinder Pal Singh petitioner 
in C. W. No. 2288 of 1973 passed his Pre- 
Medical Examination from the Punjabi 
University securing 411 marks without 
optional paper. He had applied for ad- 
mission to the two Government Medical 
Colleges in the State. The dates of in- 
terview for the selection of candidates 
for admission were July 20 and 21, 1973. 
It is alleged that on July 19, 1973, the 
petitioner made enquiries from the autho- 
rities of the Government Medical College, 
Patiala, regarding the manner in which 
admissions to these institutions would be 
made. He was informed that 50% of the 
total number of seats were reserved for 
different categories of candidates and 
only 50% seats would be allotted on the 
basis of merit. The special reservation 
for various categories of students has 
been made vide letter dated July 7, 1972, 
issued by the Health and Family Plan- 
ning Department, Punjab, Chandigarh 
The relevant portion of this letter reads 
as under:— 


“In supersession of Punjab Govern- 
ment letter No. 11798-2HBI-71/23954, 
dated 24-8-1971, the Governor of Punjab 
is pleased to order that reservation for 
admission in M.BBS. class in State 
Medical Colleges against 50% seats will 
now be made as under:-— 

(i) Scheduled Castes/Tribes 

(ii) Backward Classes 

(iii) Backward areas 

(iv) Sportsmen/women ~- 

{v) Central Government nomi- } 
nees including from Jammu ) 
and Kashmir J 

Tvi) Women candidates 

(vii) Candidates from border ) 
areas of Punjab (a candidate J 
must be hailing from town/ j 
village with a population of } 
20.000 or less in the twenty J 
miles border belt area and J 
that he/she had studied at } 
least five years in a recog- } 
nized institution located in J 
such village/town), 

{viij} Children of political suffer- } 
ers of the freedom struggle ) 
with Punjab domicile. 7 

tix) (a) Children of defence per- } 

sonnel who have lost } 
their lives in emer- } 


gency t 

Tb) Children of defence } 
personnel who have} 
been disabled during } 
the National Emerg- ) 
ency and released from } 


5% 


2% 


2%: 
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service. } 

(c) Children of the person- } 
nel of the Border Se- } 
curity Forces killed/} 

oe tied during enemy } 

} 


fd) chlaran of the ex-ser- 
vicemen servicemen ) 
who are released/dis- ] 
charged from Armed } 
Forces of Indian Union. } 


In these petitions the special reservation 
has been challenged on the ground that 
the same is not permissible in view of 
the plain language of Article 15 (4) of 
the Constitution. In Paragraph 9 of the 
written statement filed by the learned 
counsel for the respondents, it has been 
conceded that petitioner No. 2 Miss 
Kiranjit Dhooria has already been select~ 
ed for admission at the Medical College. 
Amritsar. Regarding Gurinder Pal Singh 
petitioner it has been stated that his 
name was being kept on the waiting list. 
It is further averred that he would also 
have been admitted if there had been no 
reservation for the candidates as order= 
ed in the impugned letter dated July 7. 
1972, issued by the Punjab Government. 
The admission made in the written state- 
ment shows that Gurinder Pal Singh 
petitioner has a genuine interest in the 
matter and is competent to challenge the 
instructions of the State Government 
contained in the impugned letter. 


3. Challenge to Item No. (if may 
now be considered. ‘Regarding backward 
classes. it is submitted that reservation 
cannot be made for any particular caste 
or community because backwardness de- 
pends more or less upon the economic 
condition of a family. In this respect, the 
learned counsel for the State has drawn) 
my attention to a circular letter No. 
2662-5WGII-63/6934, dated 20th April, 
1963, issued by the State Government 
which provides that a family whose an- 
nual income is less than Rs. 1,000/- should 
be regarded as a backward family, and 
some communities which are socially 
looked down upon by the people of the 
State and whose annual income does not 
exceed Rs, 1,800/- and who are so de- 
clared by the State Government are also 
to be regarded as backward communities. 
It would, thus, appear that this circular 
amply highlights the aspect of the back- 
wardness of a family before such a family 
can be declared to belong to a backward 
class. Such a classification is admissible 
under the Constitution and cannot be 
struck down. The constitutional validity 
of the reservation made at Items Nos, 
üv), (v) and (ix) has not been challeng- 

ed. The next item regarding which a 
finding has to be given is the “backward 
areas”, The learned counsel for the res- 
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pondent has placed before me a brochure 
relating to the admissions to the Ist Year 
Class of the M.B.B.S. Course at the Gov- 
ernment Medical Colleges at Patiala and 
Amritsar. Regarding backward area can- 
didates, the following .conditions have 
been laid down:— 


“Backward Area Candidates: 


Candidates claiming admission from back- 
ward areas of the State should sub- 
mit along with their applications a cer- 
tificate from Deputy Commissioner/Gene- 
ral Assistant to Deputy Commissioner, 
Sub-Divisional Officer (Civil) of the Dis- 
trict concerned that the claim of the 
candidate falls under one of the follow- 
ing categories as given in Punjab Gov- 
ernment letter No. 15595-WG.56/4174, 
dated the 7th September, 1956, from the 
Chief Secretary to the Government of 
Punjab: 


(a) A person who with the family 
members has been residing in a particu- 
lar village or town constantly for a 
period of ten years, or more and is likely 
to continue to reside there. 


(b) A person who has been residing 
in a village or town for a period of less 
than ten years, but is likely to reside 
there on account of the fact that: he has 
obtained gainful employment or settled 
there after retirement, would also be 
termed as permanent resident, if the stay 
is for not less than five years. 


(c) In the case of a person who has 


been residing in a village or town in the - 


said area, the total period of his stay at 
both places will be counted towards his 
residence in that area.” 


A reading of this provision shows that 
a person residing in a particular village 
or a town for a particular period has 
been shown preference: on the basis of 
residence only. A millionaire and a pau- 
per living in such areas have been treat- 
ed at par If the object of making reser- 
vations in Medical Institutions is to show 
a preferential treatment to the economi- 
cally backward people. then one fails to 
understand how a person living in a 
backward area who is in fact much richer 
than many persons who are living in the 
cities of the same ‘State, can be accorded 
a preferential treatment with any justi- 
fication. Article 15 (4) of the Constitu- 
tion provides that the State may make 
any special provision for the advance- 
ment of any socially and educationally 
backward classes of citizens. The classes 
lof citizens mentioned in this Article do 
not relate to those citizens who reside 
within certain geographical limits re- 
_ |gardless of their personal attainments or 
achievements. It is no doubt true that 
while making laws or while taking exe- 
cutive action, the State can make a rea- 
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sonable classification on the basis of geo- 
graphical limits but there must be an 
object for which such a classification is 
made and the classification itself must 
have a reasonable negus with the object 
sought to be achieved. Residence in a 
particular area in a State qua the other 
citizens of the same State cannot form 
the basis for claiming additional privi- 
leges. If any law makes any such provi- 
sion, it shali have to be tested on the 
basis of Article 15 of the Constitution. I 
am further fortified in this opinion be- 
cause in making a classification of the 
backward classes the State itself has 
made a rational classification between 
ordinary communities and the communi~ 
ties which are socially looked down up- 
on by the people of the State. In the 
case of the first category, the limit of 
family income has been fixed at Rupees 
1,000/- per annum and in the case of the 
second category weightage has heen 
given to offset the effect of social pre- 
judices by fixing the annual income of 
the family at Rs. 1,800/-, In the very 
nature of things backward areas are 
those the residents of which are eccno- 
mically backward and who are denied 
the facility of higher education partly 
because of Jack of educational institu- 
tions in these areas and partly beceuse 
their residents do not possess the where- 
withal to pursue higher education in in- 
stitutions situate far away. In order to 
give relief to the really deserving resi- 
dents of such areas, some yardstick for 
determining comparative prosperity of 
the residents has to be provided. The 
provisions quoted above do not give any, 
such indication. I am of the con aed 
view that reservation for backward are 
mentioned at S. No. (iii) in Annexure 
(‘A’), in the absence of any yardstic 
with which social and educational back: 
wardness of the citizens of the area can 
be determined. is violative of Articles 1 
and 15 of the Constitution. This reserva- 
tion deserves to be struck down. 


4, Mr. Chhibber has drawn my 
attention to Chitra Ghosh v. Union of . 
India. AIR 1970 SC 35, in which a simi- 
lar reservation made for the residents of 
Union Territories other than the Delhi 
State was justified. The facts and cir- 
cumstances of that case are distinguish- 
able because the Union Territories, which 
were considered by the Supreme Court 
in that case, consisted mostly of the erst- 
while princely States which formed back- 
ward areas and there was no Medical 
College in those areas. At least in res- 
pect of Himachal Pradesh, the Supreme 
Court has made a specific mention of this 
fact. The same principle cannot be ex- 


_tended to the citizens of the same State 


who are being denied equal protection of 


` 
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laws on the basis of the place of resi- 
dence only. i 


5. In view of my finding on this 
item, the learned counsel for the peti- 
tioner has given up his challenge against 
the other items mentioned in Annexure 
‘A’. Even otherwise. ] was inclined to 
fake the view that the other items prima 
facie provided a good example of 
classification based on reasonable 
grounds, but in view of the con- 
cession made by the learned counsel for 
the petitioner it is- not necessary to ex~ 
press a considered opinion on this point. 


6 For the reasons ` mentioned 
above, these petitions are allowed and it 
is declared that reservation made for the 
backward areas in the letter dated July 
7, 1972, issued by the Health and Family 
Planning‘ Department, Punjab, shal] not 
stand in the way of Gurinder Pal Singh, 
petitioner. The petitioner will also have 
his costs which are assessed at Rs. 300 
fn this case. : 


C. W. No. 2626 of 1973 is also allow- 
ed with no order as to costs. 


Petition allowed. 
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A. D. KOSHAL, J. 


Nawab Khan, Petitioner wv. Bharat 
Bhushan Jain and another, Respondents. 

Civil Revn Applns. Nos. 508 and 517 
of 1973, D/- 29-8-1973, to revise _ order 
of R. L. Garg, Addl. Dist, J., Gurgaon, 
` Dj- 21-3-1973. . 

Land Acquisition Act (1894), Sec- 
tion 18 — Person who has accepted the 
award of Collector and actually received 
the amount of compensation cannot claim 
anything more in excess of that amount 
before the Court. (X-Ref:— S. 25). 

A person agreed to sell the land to 
another for a certain sum and it was also 
agreed that in case of acquisition of the 
land by the Government he shall not 
claim anything more and that the excess 
money awarded as compensation will be 
that of transferee. The land was subse- 
quently acquired and amount of com- 
pensation was awarded by the Collector 
to the transferor as agreed between the 
parties and the excess was paid to the 
transferee : 

Held that in an application under 
Section 18 made by the transferee the 
transferor could not be impleaded as a 
co-claimant. and could not be allowed to 
make a claim before the Court for any- 
thing in excess of the amount he chose 
to receive from the Collector. He was 
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not a person interested in objecting to 
the award of the Collector. An accept- 
ance of his application would ` therefore 
run counter to the provisions of Section 
18 as he had not chosen to make an-ap- 
plication to the Collector to become a 
claimant before the Court. It would also 
contravene the rule laid down in the 
proviso to sub-section (2) of Section 18 
in regard to the point of time within 
which an application under the section 
could be made. (Paras 4, 5) 

EL L. Sarin, Sr. Advocate, for Peti- 
tioner, P. S. Jain with Iqbal Krishan (for 
No. 1); S. P. Jain for A. G. (H), (for No. 
2), for Respondents. | 

ORDER :— By this judgment I shall 
dispose of Civil Revision Applications 
Nos.. 508 and 517 of 1973 which are di- 
rected against an order dated the 21st of 
March, 1973. of Shri R. L. Garg, Addi- 
tional District Judge, Gurgaon. dismissing 
two applications filed by Nawab Khan, 


-the petitioner before me. 


2. The facts giving rise to the 
two petitions are not in dispute and may 
be shortly stated. On the 26th of Nov- 
ember, 1962,- Nawab Khan petitioner 
executed an agreement for the sale of 
193 Kanals odd of land to Bharat Bhu- 
shan respondent No. 1 for Rs. 3.80,000/- 
part of the price was received by the 
petitioner as earnest money and the 
balance. was agreed to be paid by res- 
pondent No. 1 within a period of about 
one year. Possession of the land was 
transferred to respondent No. 1. The 
agreement provided that respondent No. 
1 would be entitled to divide the land 
into plots and to sell them to third par- 
ties in whose favour the petitioner bound 
himself to execute sale-deeds. Another 
stipulation inserted in the agreement was 
that if the land was acquired by Govern- 
ment, the petitioner would be entitled to 
no more than Rs, 3,80,000/~ (including the - 
earnest money) out of the compensation 
awarded while the excess, if any, would 
go to respondent No. 1. The agreement 
was renewed on the 13th of December, 
1965, and therein also~ the stipulation 
abovementioned was inserted. Thereafter 
the State of Haryana acquired the land 
and the Land Acquisition Collector 
awarded a sum of Rs. 5,37,631.90 as com= 
pensation therefor. The petitioner re- 
ceived payment from thé Collector of an 
amount of Rs. 3,80,000/~ minus the earn- 
est money under protest while the bal- 
ance of the compensation was received 
by respondent No. 1, also under protest, 

Respondent No, 1 made to the Col= 
lector an application under Section 18 of 
the Land Acquisition Act (hereinafter 
referred to as the Act) objecting to tha 
amount of compensation and requiring 
that the matter be referred by the Col- 
lector for determination of the Court, ` 
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The Collector accepted the application in 
which the petitioner figured as a respon- 
dent. When the case came up before the 
Court, the petitioner filed a written state- 
ment admitting the allegations made by 
respondent No. 1 and conceding that he 
{the petitioner) was not entitled to any- 
thing more than Rs. 3,80,000/- in all and 
that the balance of the compensation was 
receivable by respondent No. 1. 

On the 4th of March, 1972, the peti- 
tioner made an application to the Court 
seeking an amendment of the written 
statement so as to plead that he was en- 
titled to the entire compensation, being 


the owner of the adquired land, that he - 


did not know English (the language in 
which the written statement was draft- 
ed) and that the written statement, as 
originally filed, had not been read to him 
by his counsel and contained wrong ad- 
missions by which the petitioner was not 
bound. 


On the 23rd of October, 1972, the 
petitioner filed another application be- 
fore the Court under Section 151 and 


Rule 10 of Order I of the Code of Civil 
Procedure asserting that he was as much 
interested in having the compensation 
enhanced as respondent No. 1 and that 
he (the petitioner) should be transposed 
in the proceedings under Section 18 of 
A Act as a co-claimant with respondent 
0, 1 


The learned Additional District Judge 
dismissed both the applications through 
the impugned order holding that they 
were dishonestly made and that by rea- 
son of the two agreements abovemention~ 
ed as well as his subsequent conduct, 
the petitioner had ceased to be a person 
“who is aggrieved within the meaning of 
Section 18 of the Land Acquisition Act.” 


“3. Civil Revision Application No. 
508 of 1973 has been filed by the peti- 
tioner against the rejection of the prayer 
for amendment of the written statement 
while Civil Revision Application No. 517 
of 1973 is directed against the refusal of 
the learned Additional District Judge to 
transpose the petitioner as a co-claimant 
with respondert No. 1 


4. Mr. Sarin, learned counsel for 
the petitioner, has urged that Section 18 
of the Act does not talk of an “aggrieved 
person” and that the impugned order is 
vitiated on that ground alone, Section 18, 
as amended for the State of Haryana. 
may be reproduced here with advantage: 


"18. (1) Any person Interested who 
has not accepted the award may, by writ- 
ten application to the Collector, require 
that the matter be referred by the Col- 
lector for the determination of the Court, 
whether his objection be to the measure~ 
ment of the land, the amount of the com- 


4974 P.&H/9 V G—26 


Nawab Khan v. Bharat Bhushan (A.D, Koshal J.) [Prs. 3-4] 


P.& H. 129 


pensation, the persons to whom it is pay- 
able or the apportionment of the compen- 
sation among the persons interested, or 
the amount of costs allowed. 


(2) The application shall state the 
grounds on which objection to the award 
is taken: 


Provided that every such application 
shall be made,— á BY 

(a) if the person making it was pre- 
sent or reoresented before the Collector 
at the time when he made his award, 
within six weeks from the date of the 
Collector's award; 


(b) in other cases, within six weeks 
of the receipt of the notice from the Col- 


‘lector under Section 12, sub-section (2), 


or within six months from the date of the 
Collector’s award, whichever period shall 
first expire.” 


This section no doubt makes no re- 
ference to a “person aggrieved” and gives 
the right to make an application object- 
ing to the amount of compensation, etc., 
to “any person interested” but the fact 
does not alter the situation in so far as 
the petitioner is concerned for the sole 
reason that the petitioner made no an- 
plication at all under the section. The 
jurisdiction conferred on the Court under 
the provisions of the Act is of an exclu- 
sive character and the only remedy which 
a person aggrieved by the order of the 
Collector can have is by way of an appli- 
cation under Section 18 praving for a 
reference of the matter in dispute to the 
Court. In other words, a person who has 
not filed an application of that type is 
not entitled to any remedy under the Act 
unless of course his case is covered bv 
Section 30 thereof. Not having chosen to 
claim through an application under Sec- 
tion 18 anything more than what the Col- 
lector awarded him, the petitioner dis- 
entitled himself to relief from the Court, 
even if he could be described as a “per- 
son interested” within the meaning of 
that expression as used in the section. 
As it is, he cannot be called a “person 
interested” either. In this connection re- 
ference may be made to the provisions of 
Section 25 of the Act which runs thus: 


“25. (1) When the applicant has made 
a claim to compensation, pursuant to any 
notice given under Section 9, the amount 
awarded to him by the Court shall not 
exceed the amount so claimed or be less 
than the amount awarded by the Collec- 
tor under Section jl. 


(2) When the applicant has refused 
to make such claim or has omitted with- 
out sufficient reason to be allowed by the 
Judge to make such claim, the amount 
awarded by the Court shall in no case 
ipa the amount awarded by the Col- 
ector. 
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(3) When the applicant has omitted 
for a sufficient reason to be allowed by 
the Judge to make such claim, the 
amount awarded to him bv the Court 
shall not be less than, and may exceed, 
the amount awarded by the Collector.” 


This section prohibits the Court from 
enhancing the compensation over and 
above any amount claimed by a person 
before the Collector pursuant to the 
notice received by him under Section 9. 
As already stated, the claim of the peti- 
tioner before the Collector was limited 
to an amount of Rs. 3,80,000/- (including 
the earnest money) and that amount he 
was not only awarded but actually re- 
ceived. He was, therefore, not a “person 
interested” in objecting to the award of 
the Collector on any count. 


5. The reason above set out also 
constitutes sufficient justification for the 
rejection of the application made by the 
petitioner to the Court on the 28rd of 
October, 1972, praying for transposition 
of his name from the list of respondents 
to the application and for being made a 
co-claimant with respondent No. 1. An 
acceptance of his application would run 
counter to the provisions of Section 18 of 
the Act inasmuch as it would allow a 
person who has not chosen to make an 
application to the Collector under that 
section to become a claimant before the 
Court without recourse to the Collector 
and also to contravene the rule laid down 
in the proviso to sub-section (2) of the 
section in regard to the point of time 
within which an application under the 
section could be made. It is to be noted 
that although transposition of parties is 
permissible under Rule 10 of Order 1 of 
the Code of Civil Procedure and the pro~ 
visions of the Code are made applicable 
to proceedings under Section 18 of the 
Act by virtue of Section 53 thereof; the 
section last mentioned expressly states 
that the provisions of the Code shall not 
apply if they are inconsistent wita any- 
thing contained in the Act. In my opin- 
ion, the provisions of Rule 10 of Order 1 
of the Code of Civil Procedure are in- 
consistent with those of Section 18 of the 
Act in so far as the transposition of a 
non-claimant to the list of claimants be- 
fore the Court is concerned, when such 
non-claimants have not filed an applica- 
tion under Section 18 to the Collector 
within the period of time allowed by the 
proviso to sub-section (2) of the section. 
The application made by the petitioner 
on the 23rd of October, 1972, therefore, 
had no merit and was rightly rejected by 
the Court, although for different reasons. 


6. The application seeking am- 
endment of the written statement stands 
in no better position. As already stated, 
the case set up by the petitioner before 
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the Collector was that he was entitled to 
no more than Rs. 3,80,000/- including the 
earnest money. By virtue of the provi= 
sions of Section 25 of the Act, he could 
not be allowed to make a claim before 
the Court for anything in excess of that 
amount. The proposed amendment sought 
to make such a claim was, therefore, 
rightly turned down. 


7. Lest it should be assumed that 
I have not affirmed the finding of the 
learned Additional District Judge that 
the application was dishonestly made, I 
would specifically express the opinion 
that he was right when he so held. The 
stand of the petitioner throughout was 
that he deserved nothing more than an 
amount of Rs. 3,80,000/- in all—a stand 
obviously based on the two agreements 
which he admittedly entered into. His 
change of front at the last moment was 
certainly actuated by greed of illicit gain 
and must, therefore, be characterised as 
dishonest. 


8. For the reasons stated, the 
petitions fail and are dismissed with 
costs. Counsel's fee Rs. 100/- in each of 
them, 

Revisions dismissed, 
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Shri Balwant Singh, Appellant w: 
Shri Mehar Singh, Respondent. 


e Mo Appeal No. 1785 of 1971, D/= 


(A) Civil P. C. (1908), Ss. 100-101 —+ 


Second Appeal — New plea as to part 
performance — Permissibility — (X-Ref. 
—Transfer of Property Act (1882), Sec- 


tion 53-A). 

The plea as to the applicability of 
the doctrine of part performance em 
braced in Section 53-A, Transfer of Pro- 
perty Act, being a plea involving ques= 
tions both of law and fact, cannot be 
allowed to be raised for the first time in 
second appeal. AIR 1965 Puni 117. Foll 

(Para 3) 

{B} Stamp Act (1899), S. 36 — Se- 
condary evidence of instrument — Ad- 
mission of. 


A copy of the instrument cannot be 
looked into as evidence of the contents 
of the original instrument, Section 36 
talks only of the admission of an instru= 
ment. It does not apply to copies of in= 
struments chargeable with Stamp Duty. 


It has therefore no application to the 
admission of secondary evidence. AIR 
1971 SC 1070. Rel. on. (Para 3) 
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cure 


(C) Transfer of Property Act (1882), 
S. 122 — Gift — Acceptance of, by donee 
= Evidence of. 

_. Where a gift deed was signed by the 
donee both at the time of its execution 
as well as when it was presented to the 
Sub-Registrar for registration, the 
donee’s signatures on the two occasions 
must be held to have been appended in 
token of the acceptance of gift. (Para 4) 

H. L. Sarin, Sr. Advocate with M. L. 
Sarin, for Appellant; S. L. Puri with 
Muneshwar Puri, for Respondent. 

JUDGMENT :— Most of the facts 
giving rise to this second appeal by the 
defendant are no longer in dispute and 
may be stated at the outset. The plain- 
tiff and the defendant are brothers to 
each other and up to the date of the in- 
stitution of the suit were sharing for the 
purpose of their residence a house which 
their father Bela Singh purchased for 
Rs. 2,500/- from one Teja Singh under a 
registered sale deed (Exhibit P-3) exe- 
cuted on the 29th of January, 1959. On 
the 4th of February, 1963, Bela Singh 
executed an agreement (a copy of which 
is Exhibit D-1) transferring a part of the 
‘house in favour of the plaintiff and the 
rest of the house in favour of the defen- 
dant who was directed to pay a sum of 
Rs. 400/~ to the plaintiff in view of the 
fact that the part of the house given to 
him (the defendant) had a greater mar- 
ket value than the other part. It was 
also stipulated in the agreement that 
each of the two sons would pay Rs, 30/- 
per month to their father for his main- 
tenance and that if either of them failed 
to do so, the father would be entitled to 
get back the property transferred to that 
son. A stamp duty of Rs. 2/4/- was paid 
fin respect of the agreement. On the same 
date another agreement (evidenced by 
copy Exhibit D-2) was executed by the 
two sons and their father. That agree- 
ment recited that the father had parti- 
tioned his property amongst the sons 
who were to pay him Rs. 30/- per month 
by way of maintenance and that if either 
of them committed default, he would for- 
feit his share of the property to the 
father. In respect of this agreement also 
the stamp duty paid amounted to 
Rs. 2/4/-. 

The two sons occupied the por= 
Hons respectively allotted to them there- 
after and the defendant paid a sum of 
Rs, 400/- to the plaintiff as stipulated in 
the agreement first mentioned. 

By virtue of a registered deed of gift 
executed on the 29th of September, 1967 
(Exhibit P-1) Bela Singh transferred the 
whole of the house to the plaintiff. 


2. The plaintiff instituted the suit 
giving rise to the present appeal on the 
12th of March, 1969, for recovery of pos- 
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session of that portion of the house 
which the defendant was occupying. The 
case of the plaintiff was that by reason 
of the deed of gift in his favour he had 
become the owner of the entire house to 
the exclusion of the defendant. The case 
set up by the defendant was that he had 
acquired the portion of the house in his 
possession under. a partition of joint 
Hindu family property and that the plain- 
tiff was also estopped from bringing the 
suit by reason of the fact that he had 
been paid the amount of Rs. 400/~ above 
mentioned by the defendant. 


The trial Court held that the house 
was not proved to be joint Hindu family 
property but further found that “a parti- 
tion had taken place and the disputed 
portion had been allotted to the defen- 
dant under that partition. He had ‘been 
in possession of the same as owner since 
then and has been residing in that very 
portion for the last ten years”. In this 
connection the trial Court relied on 
copies (Exhibits D-1 and D-2) of the two 
agreements appearing in the register of 
the deed-writer who had scribed those 
agreements. While commenting upon Ex- 
hibit D-1 the trial Court remarked that 
it was not merely a memorandum of a 
past transaction but was a deed of parti- 
tion and, therefore, being unregistered, 
could be looked into only for a collateral 
purpose which, according to the trial 
Court, was that the defendant had been 
in exclusive possession of the disputed 
portion of the house as owner since 1963. 
The suit was, therefore, dismissed by the 
trial Court, 


Against the decree passed by the 
trial Court the plaintiff instituted an ap- 
peal which was accepted by Shri N. S. 
Bhalla, Additional District Judge, Gur- 
daspur who decreed the suit holding that 
the transfer in favour of the defendant 
had been brought about by a deed which 
was unregistered ‘but which was liable 
to compulsory registration and which 
could not have preference over the sub- 
sequent registered gift deed (Exhibit P-1). 


It is against the decree passed by tha 
Tearned Additional District Judge that 
the defendant has come up in second ap- 
peal to this Court, 


3. The first contention raised by 
learned counsel for the appellant is that 
the doctrine of part performance em- 
bodied in Section 53-A of the ‘Transfer 
of Property Act was applicable to the 
case and that by reason thereof the 
plaintiff deserved to be non-suited. Such 
a plea, however, is conspicuous by its 
absence fram the written statement filed 
by the defendant before the trial Court 
and does not appear to have been advanc- 
ed at any earlier stage, Being a plea| 
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embracing questions both of law ard fact, 
it cannot be raised for the first time in 
second appeal (see Karam Chand v. Ban- 
wari Lal, AIR 1965 Punj 117), and is, 
therefore, not entertained. It may. how- 
ever, be observed that even if it could 
be taken notice of, there would still be 
an insurmountable hurdle in the way of 
the defendant and that is the insuffici- 
ency of stamp duty paid in respect of 
the instrument, a copy of which is Exhi- 
bit D-1. There is the concurrent finding 
of fact by the two Courts below that the 
house purchased by Bela Singh was not 
joint. Hindu family property. If that be 
so, the document of which Exhibit D-1 
is a copy must be held to be a gift-deed 
in favour of the two sons by the father. 
It is common ground between the parties 
that the value of the house on the 4th of 
February, 1963, was no less than that for 
which it was purchased more than 4 
years earlier so‘ that the stamp duty to 
‘which it was liable far exceeded the 
amount of Rs. 2/4/- paid in respect of it. 
Learned counsel for the defendant has 
‘urged that Exhibit D-1 can be looked in- 
to in spite of the insufficiency of the 
stamp duty paid in respect of it because 
of the provisions of Section 36 of the 
Indian Stamp Act which lays down: 


"36. Where an instrument has been 
admitted in evidence, such admission 
shall not, except as provided in Section 
61, be called in question at any stage of 
the same suit or proceeding on the ground 
that the instrument g not been duly 
stamped.” 


section, PERT does not lend any 
assistance to the case of the defendant 
inasmuch as it has no application to the 
admission of secondary evidence. It talks 
nly of the admission of an instrument 
and does not apply to copies of instru= 
ments chargeable. with stamp duty, In 
holding so, their Lordships of the Sup- 
reme Court in Jupudi Kesava Rao v. 
Pulavarthi Venkata Subbarao, AIR 1971 
SC 1070 observed: ` 


“Section 35 is nof concerned with 
any copy of an instrument and a party 
can only be allowed to rely on a docu 
ment which is an instrument for the pur- 
pose of Section 35. ‘Instrument’ is defin- 
ed in Section 2 (14) as including every 
document by which any right or liability 
is, or purports, to be created, transferred, 
Hmited, extended, extinguished or re- 
corded. There is no scope for inclusion of 
a copy of a document as an instrument 
for the purpose of the Stamp Act. 


If Section 35 only deals with origi= 
mal instruments and not copies, Section 
36 cannot be so interpreted as to allow 
secondary evidence of an instrument to 
ave its benefit, The words ‘an instru« 
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ment’ in Section 36 must have the sama 
meaning as that in Section 35. The legis« 
lature only relented from the strict pros 
visions of Section 35 in cases where the 
original instrument was admitted in evi« 
dence without objection at the initial 
stage of a suit or proceeding. In other 
words, although the objection is based 
on the insufficiency. of the stamp affixed 
to the document, a party who has a right 
to object to the reception of it must do 
so when the document is first tendered. 
Once the time for raising objection to 
the admission of the documentary evi~ 
dence is passed, no objection based on’ 
the same ground can be raised at a later 
stage. But this in no way extends the 
applicability of Section 36 to secondary. 
evidence adduced or sought to be adducs 
ed in proof of the contents of a docu« 
ment which is'unstamped or insufficients 
ly stamped.” 


In this view of the matter document Ex- 
hibit D-1 cannot be looked into as evi« 
dence of the contents of the instrument 
of which it forms a copy. 


Learned counsel for the defendant 
contended in the alternative that agree: 
ment Exhibit D-2 was sufficiently stamp- 
ed and was fully admissible in evidence, 
That no doubt is true but then that docu« 
ment does not specify the property trans 
ferred to the defendant by his father and 
is, therefore, of no avail to the case of 
the former in so far as the identity of 
such property is concerned. And if that 
be so, we are not left with any evidence 
of the alleged gift or transfer of a share 
of the house in favour of the defendant, 
Gift deed Exhibit P-1, therefore, must 
be given full effect to, ; 


4, The last contention raised by 
learned counsel for the defendant, though 
half-heartedly, was that there was no 
evidence on the record of the acceptance - 
by the plaintiff of the gift made in his 
favour through document Exhibit P-t 
and that that gift was, therefore, invalid, 
The contention is wholly without force, 
The gift deed was signed by the plains 
tiff both at the time of its execution as 
well as when it was presented to the 
Sub-Registrar for registration. His signa~ 
tures on the two occasions must be held 
to have béen appended in token of th 
acceptance of gift, 


5. In the result, the appeal fails 
pa dismissed but with no order as to 
costs, 


Appeal dismissed, . 
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Kehar Dass, Plaintiff-Appellant v. 
Tarak Singh and another, Defendants- 
Respondents. i 

D/~ 


Second Appeal No. 957 of 1963, 
10-8-1973, 
Singh Mander, Sr. Sub. J. with enhanced 
appellate powers, Ludhiana, D/- 30-4- 
1963. 


Arbitration Act (1940), Section 32 — 
Award accepted by parties out of court 
— Suit on original cause of action — 
Award can be set up as defence to suit 
— Award accepted and acted upon in 
part — Estoppel. (X-Ref:— Evidence Act 
(1872), S. 115). i 

A plaintiff has no right to institute 
a suit regarding a matter which has al- 
ready been decided between the parties 
by the Gram Panchayat to whom the 
matter had been referred by them, even 
if the award is not filed in court and 
made a rule by it. AIR 1961 SC 107%, 
Foll; AIR 1960 Andh Pra 59 (FB): AIR 
1964 Mad 1 (FB) and AIR 1965 Pat 239 
Held not good law in view of C. A. No. 
162 of 1962, D/~ 10-10-1962 (SC). 

(Para 4) 

Further, when the award has been 
accepted and aczed upon in part the suit 
merits dismissal on ground of estoppel 
also. » (Para 5) 

Baldev Singh, for Appellant; Y. P, 
Gandhi, for Respondent-l. 

JUDGMENT :— This appeal is dix 
rected against the judgment and decree 
of the Senior Subordinate Judge, Ludhi~ 
ana, dated April 30, 1963. 

2. The facts of this appeal are 
that the site in dispute marked by letters 
‘ABCE’ in plan Exhibit P. 1 is dera of 
which the plaintiff is the owner. It was 
declared to be.part of dera in the year 
1933 by the Sikh Gurdwara Tribunal. 
There is a wall towards the South of this 
site. Defendant No. 1 has illegally obtain~ 
ed ‘permission from the Gram Panchavat 
of the village for opening a door in the 
wall and to pass the water over the site in 
dispute. Under the colour of this permis~ 
sion, Defendant No. 1 proposed to open 
the door and to pass water over the pro-~ 
perty in dispute. The plaintiff, therefore, 
filed a suit that defendant No. 1 be res- 
trained from doing so. The suit was con~ 
tested by defendant No. 1 who denied the 
allegations of the plaintiff. He, inter alia, 
pleaded that the plaintiff is not the own- 
er of the site in dispute, that the judg- 
ment of the Sikh Gurdwara Tribunal did 
mot relate to the site in dispute and that 
it is a part of the shamilat property on 
which the public has an access as of 
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right. It was also pleaded by him that 
the matter had been referred to the Pan- 
chayat by the parties and the Panchayat 
entered upon the reference and gave an 
award. Consequently, the suit was not 
maintainable in the Court. The trial 
Court decided the suit in favour of the 
plaintiff and decreed the same. Defen- 
dant No. 1 went up in appeal before the 
Senior Subordinate Judge, Ludhiana, who 
reversed the judgment and decree of the 
trial Court and dismissed the 
suit. The plaintiff having felt aggrieved 
from the judgment and decree of the 
Senior Subordinate Judge has come up 
in appeal to this Court, 


3. The first contention of the 
learned counsel for the appellant is that 
the matter in dispute was not referred 
to the Gram Panchayat for arbitration 
and no award was given by it regarding 
the subject-matter of the suit. The 
learned counsel for the respondent No. 1 
has referred to arbitration clause dated 
May 7, 1961, Exhibit D-1 and award dat- 
ed June 19, 1961, Exhibit D-2. On read- 
ing the aforesaid two documents, it is 
clear that the matter in dispute was re- 
ferred to the Panchayat as Arbitrator 
and the same was decided by it vide 
award, dated June 19, 1961, Exhibit D-2, 
In the circumstances, I reject this conten= 
tion of the learned counsel for the ap- 
pellant. 


4. The second submission of the 
learned counsel for the appellant is that 
the appellant was not barred from insti- 
tuting the suit in.view of the award of 
the Arbitrator. He submits that the find- 
ing of the first appellate Court that the 
suit is not maintainable as the matter 
has already been decided by an Arbitra= 
tor, is erroneous. In order to consider 
the contention of the learned counsel for 
the appellant, it will be necessary to re- 
produce paras, 5 and 6 from the plaint, 
which are as follows:— 


“5. That the defendant No. 1 illegal- 
ly and to cause injury to the plaintiff 
proposes to open a door on the property 
of the plaintiff at the point shown red in 
the plan attached, and also to pass water 
through the property of the plaintiff. 
That defendant No. 1 has illegally and 
collusively secured permission to open 
a door and to pass water on plaintiffs 
property from the Gram Panchayat 
Bhutta vide its order dated 20-6-1961 and 
19-6-1961. These orders of the Gram 
Panchayat are illegal, void and without 
jurisdiction and the plaintiff is not bound 
by it nor does it affect the rights of the 
plaintiff to use his property exclusively. 
The plaintiff and his predecessors-in« 
interest are in exclusive possession of 
this total property shown yellow in the. 
plan attached, for more than 40 years, 
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6. That previously on 5-7-1961 the 
defendant opened the door at the point 
shown red in the plan attached forcibly, 
but the same was got closed by the Su- 
perintendent of Police, Ludhiana on 
14-1-1962 vide the order of the Superin-~ 
tendent of Police, Ludhiana on 7-1-1962.” 

A reading of the aforesaid paras 
shows that after passing of the award, 
the defendant No. 1 had opened the door 
on July 5, 1961, which was got. closed by 
‘the Superintendent of Police, Ludhiana 
on January 14, 1962. For deciding the 
important question of law, it will be use- 
ful to peruse some relevant sections of 
the Arbitration Act, 1940 (hereinafter 
referred to as the Act). Sub-section (b) 
of Sec. 2 defines ‘award’ which means 
an arbitration award. Section 14 relates 
to signing and filing of the award. Sub- 
section (1) says that when the Arbitra- 
tors or umpire have made their award, 
they shall sign it and shall give notice 
in writing to the parties of the making 
and signing thereof and sub-section (2) 
states that the arbitrators and umpire 
shall at the request of any party or any 
person claiming under such party or if 
so directed by the Court, cause the 
award or a signed copy of it, together 
with any deposition and documents which 
may have been taken and proved before 
them, to be filed in Court, and the Court 
shall thereupon give notice to the par- 
ties of the filing of the award. Section 17 
deals with the judgments and decrees 
that are to be made in terms of the 
award, Section 30 contains the grounds 
on which the award is liable to be set 
aside, Section 32 bars suits for contesting 
arbitration agreement and award and 
Section 33 states that the arbitration 
agreement or the award can be contested 
by an application. Sections 32 and 33 of 
the Act are as follows:— 


“32. Bar to suits contesting arbitra- 
tion agreement or award.— Notwithstand- 
ing any law for the time being in force, 
no suit shall lie on any ground whatso- 
ever for a decision upon the existence, 
effect or validity of an arbitration agree- 
ment or award, nor shall any arbitration 
agreement or award be enforced, set 
aside, amended, modified or in any way 
affected otherwise than as provided in 
this Act. 


33. Arbitration agreement or award 
to be contested by application.—Any party 
to an arbitration agreement or any per- 
son claiming under him desiring to chal- 
lenge the existence or validity of an ar- 
bitration agreement or an award or to 
have the effect of either determined shall 
apply to the Court and the Court sh 
decide the question on affidavits: 


Provided that where the Court deems 
® just and expedient, it may set down 
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the application for hearing on other evi- 
dence, also, and it may pass such orders 
for discovery and particulars as it may 
do in a suit.” ? 


The object of the Arbitration Act 
appears to be that if certain parties want 
their disputes to be settled by the Arbi- 
trator/Arbitrators of their choice, then 
they cannot be allowed to resort to tti- 
gation in'a court of law. The arbitration 
agreements are not hit by Section 28 of 
the Indian Contract Act, 1872. Section 14 
of the Specific Relief Act, 1963, states 
that save as provided by the Arbitration 
Act, 1940, no contract to refer present or 
future differences to Arbitration shall be 
specifically enforced, but if any person 
who has made such a contract and has 
refused to perform it, sues in respect of 
any subject which he has contracted to 
refer, the existence of such contract 
Shall bar the suit. The remedies for chal- 
lenging such agreements are provided in 
the Act itself. I am fortified in the afore- 
said view by Hon'ble the Supreme Court 
in Union of India v. Hanskumar Kishan 
Chand, AIR 1958 SC 947, wherein their, 
Lordships observed that when parties 
enter into an agreement to have their 
disputes settled by arbitration, its effect 
is to take the lis out of the hands of the 
ordinary courts of the land and to en- 
trust it to the decision of what has been 
termed a private tribunal. Following the 
Said decision, similar observations were 
made by a Division Bench of the Guja- 
rat High Court in Thakker Vithaldas 
Hargovind v. Kachhia Jagjivan Motilal, 
ILR (1969) 10 Guj 12 (at p. 20):— 


“The object of the Act is to preven? 
parties to an arbitration from reagitat« 
ing the very question in the dispute re- 
ferred to arbitration in a manner other 
than as provided by the Act. It will be 
seen from a perusal of Section 34 of the 
Arbitration Act that if there is an agree+ 
ment to refer a matter to arbitration, 
then if any person who is party to an 
arbitration agreement commences any 
legal proceeding, then those proceedings 
are stayed and the scheme appears to be 
that this is because legal proceedings 
should not be carried out or proceeded 
with where there is an arbitration agree- 
ment, Putting the matter differently, the 
Arbitration Act seems to contemplate 
that in respect of matters which are 
covered by the arbitration agreement, a 
suit shall not be entertained and pro= 
ceeded with or in any event, it should 
be stayed. The clear object, therefore, 
of the provisions of the Act appears to 
be that if a particular subject-matter is 
shown to be a matter which is agreed to 
be referred to arbitration, then a suit in 
respect of the same subject-matter is 
barred, This is what is provided in refer- 
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ence to what can be described merely es 
an arbitration agreement.” 


We have to keep in mind the afore- 
said view in deciding the present case. 
Reading of Section 32 of the Act shows 
that suit to obtain decision on the exist- 
ence, effect or validity of any arbitration 
agreement or award is barred and arbi- 
tration agreement or award cannot be 
enforced, set aside, amended, modified or 
in any way affected otherwise than as 
provided in the Act. Section 33 of the 
Act states that if any party to an arbi- 
tration agreement wants to challenge the 
existence or validity of an arbitration 
agreement or award or to have the effect 
of either determined shall apply to the 
Court which shall: decide the question. 
From reading the aforesaid two sections, 
it is clear that the arbitration agreement 
and the award cannot be challenged ex- 
cept by way of an application under the 
Act. No party can bring suit in the civil 
Court for the purpose of challenging the 
existence or validity of an arbitration 
agreement or an award. If a suit is insti- 
tuted in the Court by a party against 
another between which an arbitration 
agreement exists, the proceedings may 
be stayed by the Court on an application 
by the other party. Award means an 
arbitration award and not a judgment or 
a decree passed under Section 17 of the 
Act, on the basis of the award, If the 
intention of the Legislature was that the 
suit can be brought on the original cause 
of action if an award is not made a rule 
of the Court, it could have provided so 
in the Act. The reading of all the provi- 
sions shows that the Legislature did not 
want that the award given by the arbi- 
trators should be set aside by the civil 
Court in suit. Mr. Jawanda, learned coun- 
sel for the appellant, vehemently urges 
that if the award is not made the rule of 
the Court, the award is merely a scrap 
of paper and cannot be used for any 
purpose. He further submits that a de- 
fence cannot be taken by the defendant 
in a suit filed on original cause of action 
that the suit could not be brought in view 
of the award given by the Arbitrator in 
a reference between the parties. In my 
view, the contention of the learned coun- 
sel for the appellant has no substance. 


These sections came up for interpre- 
tation before their Lordships of the Sup- 
` reme Court in Kashinathsa Yamosa Ka- 

badi v. Narsingsa Bhaskarsa Kabadi, 
AIR 1961 SC 1077. The learned Shah, J., 
while speaking for the Court observed as 
follows: 


“In S. K. Kuer v. B. N. Sinha, TLR 
(1952) 31 Pat 886 = (ATR 1953 Pat 42) 
the Patna High Court held that by virtue 
of Section 32 of the Arbitration Act, 1940, 
an award made on a private reference 
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to arbitration is not operative of its own 
force; it only becomes operative on be? ng 
made a rule of the Court. It was held in 
that case that an award cannot be set up 
as a defence to an action unless it is filed 
in court and a decree is obtained there- 
on. Similar view was taken in Paman-~ 
dass v. Manikyam Pillai, AIR 1960 Andh 
Pra 59 (FB); Venkatasubbayya v. Bapadu, 
AIR 1951 Mad 458 and Firm Gulzarimal 
Gheesalal v. Firm Rameshchandra Radne- 
shyam, ILR (1959) 9 Raj 515 = (AIR 1959 
Raj 162). On the other hand, in Surya- 
narayana Reddy v. Venkata Reddy, ILR 
(1949) Mad 111: (AIR 1948 Mad 436) it 
was held that Sections 32 and 33 of the 
Indian Arbitration Act, 1940, did not pre- 
clude a defendant. from setting forth an 
award which had been fully performed 
by him but which was not filed in Court 
under Section 14 and on which a judg- 
ment was not pronounced or a decree 
given under Section 17 of the Act, in 
answer to the plaintiffs claim which was 
the subject-matter of the reference and 
the award. That view was accepted in 
Rajamanickam Pillai v.. Swaminatha 
Pillai, AIR 1952 Mad 24, It is not neces« 
sary in this appeal to express a consicers 
ed opinion on this disputed question. It 
may be sufficient to observe that where 
an award made in arbitration out of 
court is accepted by the parties and it is 
acted upon voluntarily and a suit is 
thereafter sought to be filed by one of 
the parties ignoring the acts done in 
pursuance of the acceptance of the award, 
the defence that the suit is not maintain« 
able is not founded on the plea that there 
is an award which bars the suit but shat 
the parties have by mutual agreement? 
settled the dispute, and that the agree- 
ment and the subsequent actings of the 
parties are binding. By setting up a de- 
fence in the present case that there has 
been a division of the property and the 
parties have entered into possession of 
the properties allotted, defendant No. 1 
is not seeking to obtain a decision upon 
the existence, effect or validity of an 
award. He is merely seeking to set up 
a plea that the property was divided by 
consent of parties. Such a plea is in 
our judgment not precluded by anything 
contained in the Arbitration Act.” 


Though various authorities on ‘the 
controversial matter were observed by the 
learned Judge, but no definite opinion 
was given on the question. It was, how= 
ever, expressly said that where an award 
made in arbitration out of Court is ac- 
cepted by the parties and it is acted up- 
on voluntarily . and a suit is thereafter 
sought to be filed by one of the parties 
ignoring the acts done in pursuance of 
the acceptance of the award, the defence 
that the suit is not maintainable is nof 
founded on the plea that there is ay 
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award which bars the suit, but the par- 
ties have by mutual agreement settled 
the dispute, that the agreement and the 
subsequent actings of the parties are 
binding. It is also observed that the plea 
that the award has been acted upon is 
not precluded from anything contained 
in the Arbitration Act. Subsequently, a 
similar matter was decided by Hon'ble 
the Supreme Court in Uttam Singh Dugal 
& Co, v. Union of India, Civil Appeal No. 
162 of 1962, decided on 10-10-1962 (SC). 
The facts of that case were that Union of 


India requested Colonel S. K. Bose, res- - 


pondent No. 2, to decide the disputed 
questions between it and the appellant. 
The appellant took an objection that the 
reference to respondent No. 2 was not 
competent because an award had already 
been passed by him on April 23, 1952, in 
which all the relevant matters between 
them had been decided. The appellant 
filed an application under Section 33 of 
the Act in the Court to determine the 
effect of the earlier award. According to 
the appellant, the second reference was 
incompetent. The award which had been 
given by the arbitrator earlier had been 
satisfied, The application filed by the ap- 
pellant was allowed by the trial Judge 
and it was held that the claim had merg- 
ed in the award. The Union of India went 
up in revision before the High Court 
which took a view that the second refer- 
ence was valid. Consequently, the appli- 
cation under Section 33 of the Act was 
. dismissed. An appeal was taken from 
that order to the Supreme Court. Their 
Lordships, while deciding the matter, ob- 
served as follows:— 


“The true legal position in regard to 
the effect of an award is not in dispute. 
It is well settled that as a general rule 
all claims which- are the subject-matter 
of a reference to arbitration merge in the 
award which is pronounced in the pro- 
ceedings before the arbitrator and that 
after award has been pronounced, the 
rights and liabilities of the parties in res- 
pect of the said claims can be determin- 


ed only on the basis of the said award.’ 


After an award is pronounced, no action 
ean be started on the original claim 
which had been the subject-matter of the 
As has been observed by 
‘Mookerjee, J. in the case of Bhajshari 
Shah Benikya v. Beharilal Basak, (1906) 
TLR 33 Cal 881 “the award is in fact, a 
‘final adjudication of Court of the parties’ 
own choice and until impeached upon 
sufficient grounds in an appropriate pro- 
ceeding, an award which is on the face 
of it regular, is conclusive upon the 
merits of the controversy submitted, un- 
less possibly the parties have intended 
that the award shall not be final and 
conclusive. In reality, an award possesses 
all the elements of vitality even though 
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it has not been formally enforced, and 
it may be relied upon in a litigation be- 
tween the parties in relation to the same 
subject-matter.” This conclusion accord- ` 
ing to the learned Judge, is based upon 
the elementary principle that as between 
the parties and their privies, an award is 
entitled to that respect which is due to 
the judgment of a Court of last resort. 
Therefore, if the award which has been 
pronounced between the parties has in 
fact, or and in law, be deemed to have 
dealt with the present dispute, the second . 
reference would be incompetent. This 
position also has not been and cannot be 
seriously disputed.” 


It was further observed by their 
Lordships that the trial Court was right 
in holding that the disputes which were 
then sought to be raised were covered by 
the first award and, so, that reference 
was incompetent in law. The aforesaid 
observations clearly go to show that the 
appellant had no right to institute the 
suit regarding a matter which had al- 
ready been decided between the parties 
by the Gram Panchayat to whom the 
matter had been referred by them under 
the Act. The observations further go to 
prove that a defence can be taken by the 
defendant that an award given by the 
arbitrator can be set up as a defence in 
a suit. I am bound by the observations 
of Hon’ble the Supreme Court. This judg- 
ment was followed by the Gujarat High 
Court in ILR (1969) 10 Guji 12 (supra). 
In that case a suit was instituted for dis- 
solution of partnership and rendition of 
accounts. A defence was taken that the 
subject-matter of the suit was referred 
to arbitration, that the arbitrator had 
given an award and that, therefore, no 
suit was maintainable. The learned Divi- 
sion Bench observed as follows:— 


“An award which is not filed and 
which is not made the rule of the Court 
is not a nullity and is not a scrap of 
paper. The original cause of action 
merges in such an award and such an 
award can be set up as a defence to a 
suit on the original cause of action......... 
An award given by an arbitrator re- 
mains valid until it is set aside and such 
an award even if not filed in the Court 
remains valid and binding between the 
parties to it. Where no action is taken 
by a party affected by the award for set- 
ting aside the same under Section 33 read 
with Section 30 or for having it recon- 
sidered under Sections 15 and 16 of the 
Act, the award, though not made a rule 
of the Court by having it filed under 
Section 14 (2) of the Act and having ob- 
tained a decree thereon under Section 17 
of the Act so as to make it enforceable 
by any competent Court, it stands as a 
valid award as between the parties in 
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respect of the subject-matter entrusted 
to the arbitrator. The validity of the 
award is presumed and it cannot be chal- 
lenged in a suit or proceeding other than 
the one taken under the provisions of 
the Act. While it may not be an enforce- 
able award in the sense that it has not 
merged in a decree under Section 17 of 
the Act so as to be executable by any 
competent Court, it does not lose its 
existence as between the parties there*o. 
It may bar a remedy for enforcing the 
same, but it cannot bar or take away 
the right of a party thereto to challenge 
the maintainability of a suit by the other 
party ignoring the award, in respect of 
the same subject-matter which was: en- 
trusted to the decision of an arbitrator 
and when in fact, an award has been 
given by him it binds the parties.” 


The learned counsel for the appel- 
lant has placed reliance on Sait Paman- 
dass Sugnaram v. T, S. Manikyam Pillai, 
AIR 1960 Andh Pra 59 (FB); O. Mohamed 
Yusuf Levai Saheb v. S. Hajee Moham- 
med Hussain Rowther (died), AIR 1964 
Mad 1 (FB) and Rambilas Mahto v. Babu 
Durga Bijai Prasad Singh, AIR 1965 Pat 
239, wherein a contrary view was taken 
and it was observed that it is not open 
to the defendant to set up an award as 
a bar to a suit filed on the original cause 
of action where the award has not been 
filed and all proceedings relating thereto 
had not been gone through as required 
by the Arbitration Act. The observations 
of the learned Judges run counter to 
those of Hon’ble the Supreme Court with 
which I, with great respect and humility, 
agree and which are also binding upon 
me. In the circumstances, no reliance can 
be placed on the decisions referred to 


above by thé learned counsel for the 
appellant. 
5 There is another way of look- 


ing at this question. I have already re- 
produced para. 5 of the plaint wherein 
it is admitted by the  plaintiff-appellant 
that the defendant had’ opened the door 
after the award of the Gram Panchayat 
on July 5, 1961. and which was got clos- 
ed by the Superintendent of Police. As 
the award had been accepted and acted 
upon in part, therefore, the plaintiff- 
appellant was barred to file the present 
suit. Even if the Act does not bar such 
a suit, yet the suit merits dismissal cn 
the ground of estoppel. In the said obser- 
vations, I am supported by the observa- 
tions of Hon’ble the Supreme Court in 
Kashinathsa Yamosa Kabadi’s case, AIR 
1961 SC 1077 (supra). After examinirg 
this matter from both points of view, I 
regret my inability to accept the con- 
tention of the learned counsel for the 
appellant, and, therefore, I reject the 
same, 
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6. For the reasons recorded 
above, this appeal fails and the same is 
ed with costs, 


Appeal dismissed, 
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Rajwant Singh and others, Petitioners 
v. The Financial Commissioner and 
others, Respondents. 


ao Writ No. 4040 of 1970, D/- 31-7~ 


Index Note:— (A) Constitution of 
India, Article 226 — Res judicata — Does 
dismissal of a writ petition in limine 
without passing a speaking order onerate 
as res judicata in other proceedings ? No. 

_ Brief Note :— (A) Thus where a writ 
petition challenging an order of the Chief 
Settlement Commissioner under Displaced 
Persons Compensation and Rehabilitation 
Act was so dismissed, the  petitioner’s 
subsequent application against the Chief 
Settlement Commissioner’s order to the 
Central Government under Section 33 of 
that Act was not barred by res judicata 
and the Government could decide it on 
merits. The nrinciple of merger of orders: 


„of inferior Courts in the orders of super- 


ior Courts was wholly inapplicable to 
writ petitions and the operative order 
after dismissal of the writ petition in 
limine was that of the Chief Settlement 
Commissioner and not of the High Court. 
AIR 1961 SC 1457. Relied on: AIR 1970 
SC 1. Distinguished. (Paras 3, 4) 


_Devinder Singh and S. P. Jain, for 
Petitioners; J. L. Malhotra and M. L. 
Sarin, assisting H. L. Sarin. Sr. Advocate 
(for No 5). J. K. Sharma with C. L. Ghai 
(for Nos. 6 to 13) Y. K. Sharma with 
them, for Respondents. 


; ORDER :— Bant Ram alias Sant Ram 
(since deceased). husband of respondent 6 
and father of respondents 7 to 13, was a 
displaced person from West Pakistan and 
was allotted a parcel of agricultural land 
measuring 1 standard Acre and 114 Units 
in village Pehowa. Tehsil Guhla, district 
Karnal, in 1950, in lieu of the land left 
by him in Pakistan. This allotment was 
cancelled by the Managing Officer. res- 
pondent 4, by his order dated September 
10. 1962, and the land was allotted to 
Chuha Mal, respondent 5. on the follow-~ 
ing dav and the proprietary rights in res- 
pect thereof were transferred in his fav- 
our by Sanad dated February 25, 1963, 
Chuha Mal thereafter sold the said land 
to Avtar Singh. the father of the peti~ 
tioners, by means of a registered sala~ 
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deed dated April 3. 1963. Bant Bam filed 
an appeal against the arder of the 
Managing Officer dated September 10, 
4962, cancelling his allotment which was 
accepted by the Assistant Settlement 
Commissioner with powers of Settlement 
Commissioner, Puniab, Jullundur, on 
August 9, 1963, and the case was remand- 
ed to the Managing Officer for re-deci- 
sion. Against that order, Chuha Mal filed 
a review petition which was accepted on 
June 5. 1965. and the order of the Manag- 
ing Officer cancelling the allotment of 
Bant Ram dated September 10. 1962. was 
restored. Against that order, Bant Ram 
filed a revision petition to the Chief Set- 
tlement Commissioner which was dis- 
missed by the Authorised Chief Settle- 
ment Commissioner, Harvana, at Jul- 
lundur. by order dated October 24, 1967. 
The case was forwarded to the Tahsildar 
(Sales)-cum-Managing Officer, Kaithal, 
with the direction that an alternative al- 
lotment in village Pehowa or in any 
nearby village, according to his choice, 
may be given to Bant Ram. Bant Ram 
then filed Civil Writ No. 44 of 1968 in 
this Court challenging the order of the 
Managing Officer dated September 10, 
1962, the order of the Assistant Settle- 
ment Commissioner passed on review 
dated June 5. 1965, and the order of the 
Authorised Chief Settlement Commis- 
sioner, Haryana. dated October 24, 1967. 
This writ petition was dismissed by the 
Motion Bench on Januarv 5. 1968, with 
the only word ‘dismissed’. Bant Ram 
then filed a petition under Section 33 of 
the Displaced Persons (Compensation and 
Rehabilitation) Act. 1954, (hereinafter 
called the Act), before the Central Gov- 
ernment, which was accepted on Novem- 
ber 10. 1970. by Shri Damodar Dass Com- 
missioner Revenue and Secretary to 
Government. Harvana. Rehabilitation De- 
partment, exercising the powers under 
Section 33 of the Act. The order of the 
Authorised Chief Settlement Commis- 
missioner dated October 24. 1967. was 
set aside and the allotment of the land 
originally made in favour of Bant Ram 
was restored. The present writ petition 
has heen filed by the sons of Avtar Singh 
challenging that order, and praying that 
it should be quashed. 


2. Written statement has been 
filed by respondents 6 to 13. who are the 
heirs of Bant Ram deceased. The learned 
counsel for the petitioners has very 
strenuously argued that after the dismis- 
sal of Civil Writ No. 44 of 1968 by this 
Court. a petition under Section 33 of the 
Act was not competent before the Cen- 
tral Government as the decision of this 
Court operated as res judicata. It is 
submitted that all the Tribunals within 
the jurisdiction of this Court are subject 
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to its superintendence under Article 227 
of the Constitution and the order passed 
by this Court dismissing Civil Writ No. 44 
of 1968 had the effect of affirming the 
order of the Authorised Chief Settlement 
Commissioner, dated October 24, 1967, 
and in fact the order of the Authorised 
Chief Settlement Commissioner merged 
into the order of the High Court and 
thereafter it was the order of the High 
Court that was operative. The matter. 
having been decided by this Court. tha 
Central Government had no further 
jurisdiction in the matter. I have given 
my carefu] thought to this submission 
made by the learned counsel. but I do 
not find any substance therein. It has 
to be remembered that the jurisdiction 
of the High Court under Articles 226 and 
227 of the Constitution has been confer- 
red by the Constitution by wav of extra- 
ordinary remedy. The Rehabilitation au~“ 
thorities mentioned in the Act, including 
the Central Government under Sec. 33 
thereof, are not Coutts or Tribunals sub- 
ordinate to the High Court and against 
their orders, no appeal. as a matter of 
right, lies to the High Court nor has been 
provided by the statute. The orders 
passed by any of the authorities under 
the Act can be challenged in this Court 
by wav of a writ of certiorari. It is not 
a statutory remedy but constitutional 
Temedy. While exercising the powers 
under Article 226 of the Constitution, 
this Court exercises equitable jurisdic~ 
tion and is not bound to interfere unlesg 
there is an inherent lack of jurisdiction 
in the Tribunal] or Court which passed 
the order or gross injustice has been done 
or on some other well-recognised grounds, 
This extraordinary remedy provided by 
the Constitution does not oust the reme« 
dies provided under the statute and the 
decision of this Court on a petition under 
Articles 226 and 227 of the Constitution 
will operate as res judicata before any 
other Tribunal or Court onlv if the matter 
is decided on merits after hearing both 
the parties. An ex parte order dismissing 
the petition under Articles 226 and 227 
of the Constitution in limine is neither an 
order on merits nor operates as res 
judicata, as has been ruled bv their 
Lordships of the Supreme Court in 
Daryao v. State of U. P, AIR 1961 SC 
1457. That was a case in which a writ 
petition had been dismissed by the High 
Court under Art. 226 of the Constitution 
and a petition under Art. 32 of the Con 
stitution was filed in the Supreme Courf 
on the same facts and for the same re« 
liefs. A question arose whether the de- 
cision of the High Court operated as res 
judicata. Their Lordships held that the 
order having been passed by the High 
Court on merits operated as a bar to the 
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making of the petition under Article 32 
of the Constitution. In paragraph 19 of 
ad report, their Lordships observed as 
under :— 


“Tf the petition filed in the° High 
Court under Article 226 is dismissed not 
On the merits but because of the laches 
of the party applying for the writ or be- 
cause it is held that the party had an 
alternative remedy available to it then 
the dismissal of the writ petition would 
not constitute a bar toa subsequent peti- 
tion under Art. 32 except in cases where 
and if the facts thus found by the High 
Court may themselves be relevant even 
under Art. 32. If a writ petition is dismis- 
sed in limine and an order is pronounced 
in that behalf, whether or not the dismis- 
Sal would conszitute a bar would depend 
upon the nature of the order. If the 
order is on the merits. it would be a bar: 
if the order shows that the dismissal was 
for the reason that the petitioner was 
guilty of laches or that he had an alterna- 
tive remedy. it would not be a bar. ex- 
cept in cases which we have already in- 
dicated, If the petition is dismissed in 
limine without passing a speaking order, 
then such dismissal cannot be treated as 
creating a bar of res judicata. It is true 
that, prima facie. dismissal in limine even 
without passing a speaking otder in that 
behalf may strongly suggest that the 
Court took the view that there was no 
substance in the petition at all; but in 
the absence of a speaking order it would 
not be easy to- decide what factors 
weighed in the mind of the Court and 
that makes it difficult and unsafe to hold 
that such a summary dismissal is a dis- 
missal on merits and as such constitutes 
a bar of res judicata against a similar 
petition filed under Article 32.” 


3 These observations clearly lay 
down that a writ petition under Art. 226 
of the Constitution dismissed in limine 
by the High Court without passing a 
speaking order dges not operate as res 
judicata in other proceedings. Doubt was 
raised whether such a dismissal would 
bar a second petition under Article 226 
of the Constitution in the same High 
Court. This matter was considered by a 
Full Bench of this Court in Bansi v. Addl. 
Director. Consolidation of Holdings. Roh- 
tak, ILR (1966) 2 Puni 824 = (AIR 1967 
Puni 28 (FB)) and it was held :— 


Wists that the dismissal in limine of a 
writ petition under Article 226 of the 
Constitution by a Bench of the High Court 
would bar a second petition by the same 
petitioners to the same High Court and 
based on similar facts. To entertain the 
second petition on the same grounds 
would amount to by-nassing the reme- 
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dies by way of a review petition or taking 
Steps to file an appeal to the Supreme 
Court apart from recourse to the petition 
to the Supreme Court under Article 32 
of the Constitution. Such a course would 
also be wrong not only on principle but 
also On grounds of propriety and public 
Policy which, subject to the well-recog- 
nised exceptions require finality of judi- 
cial proceedings so far as the same Court 
is concerned.” 


To the same effect ig the judgment of the 
Allahabad High Court in Mst. Chandra 
Kali v. Sitaram, AIR 1971 All 236. The 
observations of the learned Judges of 
the Full Bench of this Court clearly bar 
a second petition on the same facts in 
the same High Court. but not the taking 
of any other proceedings available to the 
petitioners under the law in any other 
forum. In my opinion. in view of the 
observations of their Lordships in Dar- 
vyao’s case, AIR 1961 SC 1457 (supra), 
it was open to Bant Ram to file a peti- 
tion under Section 33 of the Act before 
the Centra] Government and the order 
dismissing in limine the petition under 
Article 226 of the Constitution passed by 
this Court did not operate as res judicata 
nor did it bar the making of that peti- 
tion. The delegate of the Central Gov- 
ernment could, therefore, entertain and 
decide that petition on merits. 


4, Another argument advanced by 
the learned counsel for the petitioners is 
that the order of the Chief Settlement 
Commissioner, which was impugned in 
the writ petition in this Court merged 
into the order of the High Court and 
after the dismissal of the writ petition, 
the operative order was that of the High 
Court and not of the Chief Settlement 
Commissioner, For this submission. re- 
Hance has been placed on the judgment 
of the Supreme Court in Shankar Ram- 
chandra Abhyankar v. Krishnaji Datta- 
traya Bapat, AIR 1970 SC 1. In taat 
case, the High Court dismissed a revision 
petition filed against the order of the ap- 
pellate Court under the Bombay Rents, 
Hotel and Lodging House Rates Con- 
trol Act, 1947, after hearing both the par- 
tles. Thereafter. the order of the appel- 
late authority was sought to be challeng- 
ed in the same High Court under Arti- 
cles 226 and 227 of the Constitution. It 
is in that context that their Lordships ob- 
served that the principle of merger of 
inferior Court’s order in the order of the 
Superior Court would not become affect- 
ed or inapplicable by making any dis- 
tinction between a petition for revision 
and an appeal. The principle of merger 
of orders is applicable where statutory 
remedies by wav of appeal or revision 
are provided by statute in a hierarchy of 
Courts or Tribunals. I have already stated 
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above that the remedy under Arts. 226 and 
227 of the Constitution is not an ordinary 
remedy but an extraordinary remedy and 
in exercise of that jurisdiction, the High 
Court can either quash the petition whol- 
ly or in part or dismiss the writ petition. 
It does not affirm the order of the Tri- 
bunal impugned in the writ petition when 
the petition is dismissed. The principle 
of merger of orders of inferior Courts in 
the orders of the superior Courts is whol~ 
ly inapplicable to the writ petitions under 
Article 226 of the Constitution, I, there- 
fore, find no merit in the submission of 
the learned counsel. I may emphasise 
that after the dismissal in limine of the 
writ petition, the final and operative order 
- [was that of the Chief Settlement Com- 
missioner and not of the High Court and 
against that order of the Chief Settle- 
ment Commissioner, the statutory remedy 
under Section 33 of the Act was available 
to Bant Ram. 


5. Coming to the merits of the 
case, the learned counsel for the peti- 
tioners has emphasised that in conse- 
quence of the allotment made in favour 
of Chuha Mal on September 11. 1962, 
proprietary Sanad was also issued to 
him on February 25, 1963. and unless 
there was a finding that Chuha Mal was 
guilty of fraud in obtaining the allotment 
and proprietary rights, the proprietary 
Sanad issued in his fayour could not be 
cancelled. In my opinion, the argument 
is misconceived. On September 10, 1962, 
when the allotment of Bant Ram was 
cancelled, Chuha Mal was not in the pic~ 
ture and if that order cannot stand, then 
the allotment made in favour of Chuha 
Mal and the proprietary Sanad granted to 
him fall with it. It has been stressed by 
the learned counsel for respondents 6' to 
13 that no notice, as required by Sec-~ 
tion 19 of the Act before cancellation of 
the allotment, was ever issued ‘to Bant 
Ram, which fact is not denied by the peti- 
tioners. The Official respondents have 
not chosen to appear or file any return. 
Chuhg Mal, respondent 5, although re+ 
presented by counsel, has not chosen to 
file any return. It is also not known on 
this record aS to in recognition of what 
right of Chuha Mal, the land in dispute 
was allotted to him after cancelling the 
allotment of Bant Ram a day earlier. 
Respondents 6 to 13 filed their return on 
September 14, 1972, and the petitioners 
have not chosen to file anv replication, 
contradicting the facts stated in the re- 
turn nor has Chuha Mal chosen to file 
any return. The Financial Commissioner, 
who decided the petition under Sec. 33 
of the Act, as delegate of ‘the Central 
Government, was perfectly justified in 


observing :— 
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“I do not hesitate In saying that als 
lotment of Bant Ram was cancelled in 
order to give undue advantage to Chuha 
Mal. It is unjustified and as such it cans 
not bẹ considered as correct.” 


The only ground on the basis of which 
the allotment in favour of Bant Ram was 
cancelled was that he had not taken pos~. 
session of the land and it was in occupa« 
tion of an unauthorised person. It is 
stated by the Financial Commissioner in 
the impugned order that the possession 
was delivered to Bant Ram on June 15, 
1950, vide daily diary report No. 2/3 rea 
lating to events. As per revenue papers, 
the possession of Bant Ram continued 
thereafter. 

6. For the reasons giyen above, F. 
find no merit in this petition which is 
dismissed with costs in favour of respon= 
dents 6 to 13. Counsel’s fee Rs, 100/-. 

Petition dismissed, 
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Patiala Bus Pvt. Ltd.. Sirhind, Peti- 
tioner v. The State of Puniab and others, 
Respondents, . 

Civil Writ Nos. 708, 791. 792, 893. 
900, 907, 908, 1022, 1224 to 1226 of 1972. 
D/- 1-6-1973. 

Index Note:— (A) Road Transport 
Corporation Act (1950), Section 20 — 
Scheme for inter-State route — Approy- 
ed by Central Government after hearing 
both the States — Omission to take per- 
mission of the other State while framing 
the scheme is not fatal. AIR 1968 SC 
1095, Followed. (Para 13) 


Index Note:— (B) Motor Vehicles 
Act (1939), Section 68-D — Publication 
of draft scheme in newspaper in regional 
language Whether non-compliance 
would vitiate proceedings? No. - 


Brief Note:— (B) Merely because ` 
the provisions of Section 68-D for the 
publication of the draft scheme in the 
newspaper was brought in by amendment. 
in the year 1969. it cannot be said on this 
ground alone that this provision is to be 
deemed to be mandatory so that its non= 
compliance would vitiate the nroceedings, 

(Para 15} 

The provision is not mandatory. 
Firstly because there is no penalty pro% 
vided for its non-observance. Secondly, 
if the legislature wanted that the scheme 
must be so published it could safely pros 
vide so in Section 68-C of the Act which 
in fact governs the publication of the 
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draft scheme, but there is no such provi- 
sion to that effect. Thirdly. legislature 
has not provided the starting of the 
limitation for filing the objection from 
the date of publication of the draft 
scheme in a newspaper in the regional 
Tanguage. Finally. under Section 68-D 
(3), the final scheme has onlv to be pub- 
lished fn the official gazette and not in 
a regional language newspaper. 
(Paras 18. 19) 
Index WNote:— (C) Motor Vehicles 


‘Act (1939), Sections 68-C and 68-D — 
Two schemes, drawn by State Govern- 
mént of Puniab — Under ‘Punjab 
Scheme’ nationalisation on inter-State 
routes was 60 per cent while under 
‘Pepsu Scheme’ it was cent per cent — Is 
the drawing of two schemes in this 
fashion not violative of Article 14 of the 
Constitution ? It is not. 


Brief Note:— (C) The provisions of 
Sections 68-C and 68-D do not prohibit 
the existence of two State Transport 
Undertakings in one State. If that is so, 
each of the State Transport Undertaking 
is competent to frame a scheme under 
Chapter IV-A qua certain routes, area or 
portion thereof for the purposes of pro- 
viding efficient, adequate, and economical 
and well co-ordinated service. If two 
schemes can be separately framed, the 
provisions of the scheme qua the per- 
centage of nationalisation mav also differ 
because the purpose for framing the 
scheme {s to provide efficient, adequate, 
economical and well co-ordinated service 
qua the area, routes or portion thereof. 
A classification was made in this case re- 
garding the private operators operating In 
the erstwhile States of Puniab and Pepsu 
because of historical background and be- 
cause of the two Regional Transport Au- 
thorities being in existence it cannot be 
held to be an unreasonable classifica- 
tion, ` (Paras 26, 27, 29) 


Laxmi Grover, for Petitioner: Narin- 
der Singh, for Advocate General. Punjab, 
D. S. Nehra with P. K. Bansal and N. P, 
Singh (for No. 3), for Respondents. 


B. S. DHILLON, J. :— This judgment 
will dispose of Civil Writs Nos. 708. 791, 
792. 893, 900, 907. 908. 1022, 1224, 1225 
and 1226 of 1972. Since in all these writ 
petitions the scheme finally approved by 
the State Government under Sec. 68-D 
of the Motor Vehicles Act. 1939 (herein- 
after referred to as the Act), Annex. ‘B’ 
with this writ petition, is being impugned 
on the same and similar grounds, there- 
fore, all these writ petitions are being 
disposed of by a common judgment. 

2. The facts and the grounds as 
mentioned in Civil Writ No. 708 of 1972, 
may only be mentioned because the facts 
and grounds of challenge in all these writ 
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petitions are the same. All the petb- 
tioners are existing transport operators. 
The Patiala Bus (Sirhind) Private Limit- 
ed. Sirhind, petitioner in Civil Writ No. 
708 of 1972, with its head quarters at 
Sirhind, is holding State Carriage per« 
mits issued by the State Transport Ccm- 
missioner Punjab on various routes. This 
Company was also operating on Ludhiana 
Ambala Cantt. and Mansa-Sirsa routes, 
It may be pointed out that before the 
States Reorganisation Act, 1956 was 
passed, Patiala and East Puniab States 
Union was a ‘B’ Class State. The said 
State merged with the State of Puniab 
on 1-11-1956 in view of the provisions of 
the States Reorganisation Act. 1056. 
Subsequently. by the passing of the States 
Reorganisation Act, 1956, which became 
effective from 1-11-1966. out of the State 
of Puniab, the State of Harvana was 
carved out and Ambala Cantt. which Is 
a terminus of one of the routes in ques 
tion, that, is, Ludhiana Ambala Cantt. 
route, fell in the State of Harvana. Thug 
this route became the inter-State route. 
In the area. which comprised of the 
erstwhile State of Punjab before the 
merger of Pepsu Area, a Scheme (herein-= 
after referred to as the Puniab Scheme) 
for nationalisation of the transport routes 
under Chapter IV-A of the Act, was In 
operation and the said Punjab Scheme 
was called the 50-50 Scheme. This 
Scheme was evolved for a limited period 
and after the expiry of the period of 
that Scheme, another Scheme was frems 
ed by the State Government under Sec« 
tion 68-D pf the Act and published In 
the Government Gazette on 19-11-1969 
which is being called 60-40 Scheme. This 
Scheme is now in operation in the area 
of the erstwhile Puniah State row 
remnant in Punjab after the States 
Reorganisation Act of 1956 and a copv of 
this Scheme is attached as Annexure ‘A’ 
with this writ petition, According to 
this Scheme, 60 per cent of the overall 
operations, that were being undertaken 
on or immediately before 30-6-1969 on 
the routes specified in the Scheme itself, 
were to be undertaken by the Punjab 
Roadways and the remaining mileage was 
to be operated by the existing private 
operators to the extent of 30 ner cent and 
the new entrants to the extent of 10 per 
cent. It has been provided in the Scheme 
that the traffic on the then existing inter~ 
State routes shall be shared between the 
State Undertaking and the existing pris 
vate operators in the same ratio, that is, 
60-40 but the new inter-State routes and 
increase on the existing inter-State routes 
will exclusively be operated by the State 
Undertaking. As I have already point 
ed out. this scheme covers the area of 
the erstwhile State of Puniab before the 
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merger of Pepsu and Punjab and the 
claims of the private operators of this 
area have been kept in view. In view of 
the above mentioned provisions of the 
Punjab Scheme, the private operators 
operating on the Ludhiana Ambala Cantt. 
route are getting their share of 40 per 
cent, this route being an existing inter- 
State route, 


3. Another scheme under Chap- 
ter IV-A of the Act was framed bv the 
Pepsu Road Transport Corporation (here- 
inafter referred to as the Pepsu Scheme) 
which scheme has been published on 
10-2-1972 and a copy of the same is at- 
tached as Annexure ‘B’ with this writ 
petition. In this Pepsu Scheme, which 
has been finally approved bv the State 
Government under Section 68-D of the 
Act, after hearing claims and obiections 
filed by the persons under Section 68-C 
of the Act, a provision has been made 
that 60 per cent of the routes will be 
undertaken by the Pepsu Road Transport 
Corporation (the State Undertaking) and 
40 per cent of the routes by the private 
Operators. As regards the existing and 
future inter-State routes, a provision has 
been made that the said routes shall be 
operated by the Pepsu Road ‘Transport 
Corporation alone and the private opera- 
tors will not be entitled to 40 per cent 
share on the inter-State routes. In this 
respect, this provision of the Pepsu 
Scheme is not in consonance with the 
provisions of the Punjab Scheme Iinas< 
much as in the Puniab Scheme. the exist- 
ing inter-State routes have to be shared in 
the ratio of 60-40 both by the State 
Undertaking and the private operators; 
‘whereas in the Pepsu Scheme the State 
Undertaking alone has the right to run 
buses on the inter-State routes. The 
Patiala Bus (Sirhind) Private Limited, 
Sirhind and M/s. Preet Bus Service 


fre the two private transport ope- 
rators with their headquarters in the 
area of the erstwhile Pepsu State and 


thus are admittedly governed by the 
Pepsu Scheme. It is alleged that in the 
Pepsu Scheme, all inter-State routes 
have to be run by the State Undertaking, 
therefore, the permits on Ludhiana- 
Ambala Cantt. route which they had 
obtained under the authoritv of the Re- 
gional Transport Authority. Patiala; 
which Authority had the jurisdiction 
over the area which constituted the erst- 
while State of Pepsu have not been re- 
newed by the State Transport Commis- 
sioner, who, under the Act jis the permit 
granting Authority. It is alleged that In 
view of the provisions of the Punjab 
Scheme, the Puniab private operators 
are operating thefr buses on Ludhiana, 
Amabala Cantt. inter-State route whereas 
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the Pepsu private operators have been 
denied this right and it is, therefore, al- 
leged that this is a discrimination without 
anv reasonable classification and thus the 
Pepsu Scheme, Annexure ‘B’ prepared 
by the Pepsu Road Transport Corporation 
and as finally approved bv the State 
Government, js illegal and ultra vires of 
Article 14 of the Constitution of India and 
Sections 68-C and 68-D of the Act. 


4. The other ground mentioned in 
the petition, on which the Pepsu Scheme 
has been challenged. is that the objec- 
tions filed bv the objectors on the publica- 
tion of the scheme prepared by the Pepsu 
Road Transport Corporation were heard 
by late Shri A. N. Kashyap, the then 
Financia] Commissioner. as a delegatee of 
the State Government and that Cl. (5) of 
the scheme, which was finally approved by 
Mr. Kashvap, has been changed and in- 
stead a new clause (5) has been inserted 
which is detrimental to the interest of 
the petitioners. The allegation made in 
the petition that as the obiections against 
the scheme having been heard by late 
Mr. A. N. Kashyap. the scheme could not 
be approved by Shri Kulwant Singh. Se- 
cretary. Home and ‘Transport Departe 
ments was not pressed at the time of the 
arguments. 3 


5. Another ground of attack on 
the impugned scheme is that in view of 
the provisions of Section 68-D of the Act, 
as amended by Act No. 56 of 1969. it was 
incumbent upon the State Government to 
comply with this mandatory provision in= 
asmuch as in publishing the draft scheme 
in at least one of the newspapers in the 
regiona] language and that having not 
been done, therefore, all subsequent pro- 
ceedings culminating into final approval 
of the scheme are vitiated and the scheme 
has to be quashed on that ground. The 
other ground taken in the writ petition 
that the order of the State Government in 
appproving the scheme. is not a speaking 
order and, therefore the scheme is illegal, 
was not pressed into service at the time 
of the arguments bv anv of the learned 
counsel for the petitioners. 


6. Another ground urged at the 
time of arguments is that the Pepsu Road 
Transport Corporation failed to take 
sanction of the Harvana Government 
while framing the scheme governing the 
inter-State routes as required under Sec« 
tion 20 of the Road Transport Corpora- 
tion Act. 1950. hence the Pepsu scheme to 
the extent of dealing with the inter-State 
toutes is vitiated and is without juris- 
diction, 

T. The claim of the petitioners 
that the impugned Pepsu Scheme, An= 
nexure ‘B’ is ultra vires of Article 14 of 
the Constitution of India or is illegal. has 
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been contested by the State Goyernment 
and the Pepsu Road Transport Corpora- 
tion in their written statements. As re- 
gards Ludhiana-Ambala Cantt. route, it 
has been averred in the written states 
ment filed by Shri Hari Ram, Joint Se- 
cretary, Home, Punjab Government, that 
there was an agreement dated 1-6-1950 
concluded between the erstwhile Gov- 
ernments of Pepsu and Puniab prior to 
the re-organisation of Punjab in 1956. 
According to the agreement between the 
erstwhile Punjab and Pepsu Govern~ 
ments four permits fell to the share of 
Pepsu operators out of which two route 
permits on this route were allotted to 
the petitioner which was under the Pepsu 
territory and the other two to the Preet 
Bus Service. It is alleged that it is be- 
cause of this historical background that 
the said two route permits continued to 
be operated by the petitioners, who were 
allotted those routes. and it is for this 
Teason that the route permits were be- 
ing issued by the Regional Transport Au- 
thority, Patiala, which authority had the 
jurisdiction over the aréa of the erst- 
while State of Pepsu. It is an admitted 
fact that while going from Ludhiana to 
Ambala Cantt. on G. T. Road. some area 
falls on this route which was in 
the Regional Transport Authority, Patiala, 
because of the fact that the said 
area formed the area of the erst- 
while State of Pepsu. It was on this ac- 
count that thè erstwhile Pepsu and Pun- 
jab Governments negotiated and reached 
an agreement about the grant of route 
permits on Ludhiana Ambala Cantt. 
route. It is averred in the written state- 
ment that two schemes are not in any 
way contradictory and the private trans- 
port operators, as defined in two diffe- 
rent schemes, are {persons differently 
situated and are not amongst a class 
themselves, therefore, there is no ques- 
tion of any discrimination. It is contend~ 
ed that when 50-50 scheme in Punjab was 
in operation. the private operators in 
the erstwhile State of Puniab had to 
surrender 50 per cent of their claims on 
the Ludhiana-Ambala Cantt, route to the 
Punjab Roadways, but since there was no 
nationalisation scheme in operation re- 
garding the erstwhile area of Pepsu, 
therefore, the private transport operators 
of the erstwhile State of Pepsu con- 
tinued enjoving the route permits given 
to them on Ludhiana-Ambala Cantt. route 
and they were not affected by the Punjab 
scheme, 


8. Another objection taken fn the 
written statement is that the impugned 
Pepsu Scheme was published after an 
agreement. copy of which is Annex. R/A 
attached with the written statement filed 
by Shri Hari Ram. Joint Secretary, Home, 
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Punjab Government, between the pri- 
vate transport operators of the erstwhile 
Pepsu State including the petitioners and 
the Pepsu Road Transport Corporation, in 
which all the private transport operators 
agreed that inter-State routes existing as 
well as future, will be completely naticnas 
lised and the Pepsu Road Transport Cor 
poration will operate on those routes. It fs 
claimed that clause (5) of the Pepsu 
Scheme is based on this agreement. 


9. As regards the non-publica7fon 
of the draft scheme in the newspaper in 
the regional language, it is claimed that 
all the petitioners filed their obiections 
before the State Government which ob- 
jections were heard bv late Shri A. N. 
Kashyap and, therefore, no prejudice has 
been caused to them by the non-publica= 
tion of the draft scheme. It is claimed 
that the provisions of Section 68-D of 
the Act are not mandatory but directory 
and the draft scheme having been pub- 
lished in the Government Gazette, there~ 
fore, there is a substantial compliance 
with the provisions of Section 68-D. It 
has been denied that clause (5) of the 
Pepsu Scheme as finally published is not 
the same as was finally approved by Shri 
Kashyap. It is claimed that the final 
scheme is the same as was approved by 
Shri Kashyap and no change has been 
made therein. 


10. As regards the objection that 
the approval of the Haryana Government 
for framing the scheme governing the 
inter-State routes as required under Sec= 
tion 20 of the Road Transport Corpora= 
tion Act, has not been obtained it is con= 
tended on behalf of the respondents that 
the said sanction in any case was only 
an administrative act which act. even. if 
not performed, would not affect the 
scheme in any manner. It is claimed that 
since the scheme, as it concerns the inter 
State routes, was finally got approvec by 
the Central Government. which Govern= 
ment had approved the same after h2ar- 
Ing the States of Puniab and Harvana, 
therefore, the approval of the Harvana 
Government and the Punjab Govern= 
ment was implied there. and thus there 
is a substantial compliance with the Dros 
visions of Section 20 of the Road Trans< 
port Corporation Act. It has been fur« 
ther averred that the petitions are with 
out any merit and should be dismissed. 


11. First of all I shall deal with 
the contention of the learned counsel for 
the petitioners that clause (5) of the im= 
pugned scheme, Annexure ‘B’, as approve 
ed by late Shri A. N. Kashyap. is not the 
same as finally published by the State 
Government -under Section 68-D of tha 
Act. The contention is that in the craft 
scheme as published under Section 68-0 
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of the Act the provisions regarding the 
Inter-State routes were only regarding 
the future expansion operations and the 
existing inter-State routes were not in- 
cluded in this clausé. In other words, it 
fs being suggested that the draft scheme 
as published and the decision of Mr. 
Kashyap on the objections was that 
clause’ (5) should only govern the future 
expansion operations on inter-State routes 
and not on the existing ones, so that the 
existing routes could not be monopolized 
by the Pepsu Road Transport Corpora- 
tion. After going through the notifica- 
tion in which the draft scheme under 
Section 68-C of the Act was published by 
the State Government, it is to be found 
(contd. on col. 2) 


Clauses of the Draft Scheme. 


5. All future expansion opera. 
tions on the inter-State 
routes (whether existing 
or new) shall with effect 
from the date of final 
publication of this scheme, 
in the official gazette, ba 
undertaken exclusively by 
the Corporation. 
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these routes, t 
also be accommodated on 
routes. Operational mileage cover. 
ed by other States on the inter. 
State routes should be counted in 


A.L R. 


that this argument is based on miscon- 


ception of the facts. Clause (5) in the 
original draft notification No. 16869-6HT-~- 
70/26128 dated 28-10-1970 is in the fol- 
lowing terms :— 


“All operations on the inter-State 
routes (whether existing or new) shall, 
with éffect from the date of final publi- 
Cation of this’ scheme in the official 
gazette be undertaken exclusively by 
the Corporation.” 


12. The relevant portion concern~ 
ing clause (5) of the order of late Mr. 
A. N. Kashyap. wherein he mentioned 
the objections as regards clause (5) of the 
Scheme in his order dated 3-2-1972. is 
as follows :— i 


Objection/Objections. Filed by: 
Existing inter.State routes should not Objectors at 
be taken over by the corporation Serial No. 52 
after approval of the scheme by dis- and 53 of the 
turbing existing operators from list in para 3, 


Private sector should 
such 


” the share of the Corporation. 


Thus it is clear that in the draft scheme 
the proposal was to cover all routes whe- 
ther existing or new, within the purview 
of clause (5) as it was because of those 
provisions in the draft scheme that I find 
from the order of Mr. Kashyap dealing 
with the objections to the draft scheme 
that the objections were raised by the 
objectors mentioned at serial Nos. 52 and 
53 of the list, before Shri Kashyap that 
the existing inter-State routes should not 
be taken over by the Corporation after 
` the approval of the scheme bv disturb- 
fng existing operators from these routes. 
An objéction was also made that the pri- 
vate sector should also be accommodated 
on such routes. I find from the order of 
fate Shri A. N. Kashyap. which is at- 
tached as Annexure ‘R/B’ with the written 
statement filed bv Shri Hari Ram, Joint 
Secretary, Home, Punjab, that these ob- 
fections are overruled by him. It was 
argued before him that if all the exist- 
ing inter-State routes were given to the 
Pepsu Road ‘Transport Corporation in 
the scheme under clause (5) that will 
work a great hardship to the private 
transport operators plying on the inter- 
‘ State routes though it was conceded be- 
fore him that the future’ inter-State 
routes may be exclusively taken over by 
the Pepsu Road ‘Transport Corporation, 


but the objections that the existing inter- 
State routes should not be monopolised 
and should not be covered under Cl (5), 


were overruled by Mr. Kashyap and he 
dismissed the objections specifically 
holding that he saw no justification for 
any change in the clause (5) as published 
in the draft scheme. Thus it would be 
seen that in the draft scheme, existing 
inter-State routes were mentioned to be 
covered by clause (5) and the objectors 
who filed the objections against this clause 
before Mr. A. N. Kashyap, understood 
that the existing routes are also to be 
covered under this clause and filed ob- 
jJections challenging this provision in the 
draft scheme which ‘objections were over 
ruled by Mr. Kashyap and he approved 
clause (5) as in the draft scheme. The 
contention that clause (5) of the draft 
scheme only includes the future expan- 
sion operations on inter-State routes and 
not the existing inter-State routes, there~ 
fore, is obviously without anv merit. The 
petitioners are trying to take advantage 
of a clerical mistake in the copy of the 
order passed by Mr. Kashyap supplied to 
them by, the respondent wherein column 
(1) of his order where he dealt with 
clause (5) of the draft scheme, there is 
an omission to mention ‘in the existing 
routes’. From the facts. which have been 
stated above, it is obvious that the non= 
mentioning of the existing routes in 
column (1) of the copy of the order of 
Mr. Kashyap, supplied to ‘the petitioners 
is a clerical mistake and the said order 


which he passed clearly shows that the 
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objections regarding the existing routes 
were also taken up before him which 
were rejected by him and this also was 
clear from the Government notification 
in which the draft scheme was published. 
I, therefore, see no merit in this conten- 
tion of the learned counsel for the peti- 
tioners and the same is hereby rejected. 


_ I3. As regards the contention that 
since the permission of the State of Har- 
Vana in framing the scheme regarding 
the inter-State routes was not obtained 
by the Pepsu Road Transport Corpora- 
fion, as is envisaged under Section 20 of 
the Road Transport Corporation Act, 
11950, and therefore, the scheme is vitiated, 
I am inclined to hold that there is no 
merit in this contention as well. No doubt 
the Pepsu Road Transport Corporation is 
a corporation constituted under the Road 
Transport Corporation Act, 1950, and the 
provisions of S. 20 of the said Act are ap- 
plicable to this Corporation. but the aques- 
tion still remains whether the non-taking 
of the sanction regarding the scheme of 
inter-State routes will vitiate the scheme 
prepared under Section 68-D of the Act? 
My answer to this question is that the 
scheme prepared under Section 68-D of 
the Act, as finally approved by the Cen- 
tral Government, according to the provi- 
sions of that Act, would not be vitiated 
because in my opinion, there is a sub- 
stantial compliance with the provisions 
of Section 20 of the Road Transport Cor- 
poration Act, as from the Government file 
I find that this scheme in question was an~ 
proved by the State Governments of Har~ 
yana and Punjab. Similar view was 
taken in a Bench decision of the Mysore 
High Court in A. Vishwanath Rao v. 
State of Mysore, AIR 1968 Mvs 104, 
when similar objection was raised to a 
scheme framed under Section 68-D of 
the Motor Vehicles Act, that the provi- 
sions of Section 20 of the Road Trans- 
port Corporation Act were not complied 
with. It was held that the essence of 
Section 20 is that the State Transport 
Corporation shall not embark upon ope- 
ration on a route which is situate outside 
the State in which it functions, without 
the approval of the Government of the 
State in which it is situate and the con- 
currence of the other State. It was fur- 
ther held that if the approval of the Gov- 
ernment of its own State and the concur~ 
rence of the other State has been secured. 
as a matter of fact the omission to make 
a scheme in the precise manner in which 
Section 20 directs, amounts to no more 
han a mere curable irregularity which 
does not lead to the nullification of the 
scheme. 


14. The same case went fo the 
Supreme Court and the same arguments 
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were raised before their Lordships of 
the Supreme Court in the case reported 
in A. Vishwanath Rao v. The State of 
Mysore, AIR 1968 SC 1095, which argu- 
ments were negatived on the ground that 
the concurrence of both the Governments 
have been secured before the approval of 
the final scheme was recorded. In those 
circumstances, the omission of the Trans- 
port Corporation to make a scheme in 
the precise manner in which Section 20 
of the Road Transport Corporation Act, 
directs, is a mere irregularity which can- 
not lead to nullification of the final 
scheme published. For the reasons re- 
corded above, I am of the opinion that 
a is no merit in this contention as 
well. 


15. The next contention of the 
Tearned counse] for the petitioners, that 
the provisions of Section 68-D of the 


Act, where by providing publication of 
the draft scheme in not less than one 
newspaper in regional language circulat- 
ing in the area or route which is proposed 
to be covered by such scheme, are man- 
datory and in this case admittedly since 
the draft scheme was not published in 
any one newspaper in the regional langu- 
age circulating in the area, therefore, the 
whole scheme is vitiated, is again with- 
out any merit. Whether a particular 
provision in a statute is mandatory or 
directory, is a question to be resolved 
from the various other provisions of the 
statute itself. Merely because the provi- 
sions of Section 68-D of the Act for the 
publication of the draft scheme in the 
newspaper in regional language was 
brought in by amendment in the year 
1969, it is difficult to hold on this ground 
alone that this provision is to be deemed 
to be mandatory. 


16. The other relevant provisions 
of the Act and the various purposes for 
which the said provisions were made, 
have to be kept in view. In mv opinion, 
it is difficult to hold that even though all 
the petitioners came to know of the publi- 
cation of the draft scheme and did file 
objections against the same and had the 
opportunity of being heard before late 
Mr. A. N. Kashyap, still the non~publica- 
tion of the draft scheme in a newspaper 
in a regional language, should vitiate the 
scheme. The provisions may be directory 
or mandatory but if it is shown that by 
the non-observance of such provisions a 
prejudice has been caused to the person 


- complaining of the non observance of 


the provisions, on the facts of a given, 
ease, relief can be given to a person who 
has been directly affected, but merely be- 
eause there has been some omission, the 
petitioners cannot be allowed to take ad~ 
vantage of the same especially when they 
have not been able to make out any case 
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for their interests having been prejudiced 
by the non-observance of these provi- 
sions, All the writ petitioners, except the 
petitioners in Civil Writ Nos. 893 and 900 
of 1972, have averred in their petitions 
that they did file objections and were 
heard by Mr. A. N. Kashyap, therefore, 
they have not even alleged that their 
interests were prejudicially affected be~ 
cause of the non-publication of the draft 
scheme in the newspaper of the regional 
language. As regards the writ petitioners 
_in Civil Writs Nos. 893 and 900 of 1972, 

though they have alleged that they did 
not know of the publication of the draft 
scheme, yet they have not specified as to 
what is the prejudice caused to them. In 
other words, they could take the Court 
in confidence by pleading and proving that 
had they known the publication of the 
draft scheme, these precise obiections they 
would have taken, which might or might 
not have prevailed with the State Gov- 
ernment in considering the objections, 
but in order to show prejudice, they have 
to take some grounds in the writ peti- 
tion so that the Court mav feel convine- 
ed that they have been actually preju- 
diced. No doubt it has been alleged by 
the writ petitioners in Civil Writs Nos. 
893 and 900 of 1972 that they did not 
know about the publication of the draft 
scheme. This allegation has been denied 
by the State Government as well as by the 
Pepsu Road Transport Corporation. It has 
been averred that the draft notification 
scheme was duly published in the Govern- 
ment notification and reliance has been 
placed on the provisions of the General 
Clauses Act, to conclude that a publication 
in the notification is a conclusive proof of 
publication so. made. It has further been 
averred in the written statements that 
the Pepsu Motor Federation, which fs a 
representative body of the private motor 
transport operators of the erstwhile Pepsi 
area, in their representative capacity, filed 
the objections and.since all the private 
operators were party to an agreement be< 
fore the Scheme was published, there~ 
fore, the petitioners also knew about the 
publication of the draft scheme. How-~ 
ever, as I have already stated, no grounds 
have been mentioned in the petition 
wherein it could be shown that any pre- 
fiudice has been caused to the petitioners, 
From the perusal of the order of Mr. 
Kashyap, it is apparent that all types of 
objections against the scheme were even 
raised by a number of persons and the 


varieties of objections were disposed of. 


by him on merits. It is, therefore, obvious 
that on the facts and cricumstances of 
these cases, it is difficult to hold that there 
had been any prejudice to the petitioners 
for the non-compliance of these provis 
sions, 
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ALR 
_ 17. Even otherwise, I do not 

think that this provision is a mandatory, 

provision of the type that its non-com= 

pliance would vitiate the proceedings and 

fi that I have a number of reasons to 
Ve, 


18. _ Firstly. a provision is manda- 
fory and its violation can vitiate the pro- 
ceedings when in the statute itself a 
penalty for the non-observance of such a 
provision has been provided. Where a 
penalty has been provided, it can safely 
be inferred that the Legislature intended 
that the said provision should be observed 
meticulously and the non-compliance 
would incur penalty. There is no such 
penalty provided for the non-observance 
of the provisions of Section 68-D of the 
Act, now under discussion. 


_ 1% Secondly, if is under Sec« 
tion 68-C of the Act that the provisions 
regarding the preparation and publica 
tion of the draft scheme have been made, 
It has not been provided in this section 
that the draft scheme has to be published 
in the newspaper in regional language, 
What has been provided in this section 
is that the draft scheme shall be caused to 
be published in the official Gazette and 
also in such other manner as the State 
Government may direct. There fs no al 
Jegation that the State Government has 
framed any rules by which it has given 
any direction that the scheme should be 
published in any newspaper in a regional 
language and it is thus clear that if the 
Legislature wanted that the scheme in 
all circumstances must be published in a 
newspaper in a regional language, it could 
safely provide so in the provisions of 
Section 68-C: of the Act which in fact 
governs the publication of the draft 
scheme, but there is no such provision to 
that effect. Further it has to be seen 
that the limitation for filing objections 
under Section 68-D of the Act as provid- 
ed is 30 davs from the date of its publi- 
cation in the official gazette. The limita~ 
tion thus would start, the moment the 
scheme fis published in the official gazette, 
Tf the publication of the scheme in a 
newspaper in the regional language, was 
mandatory, the Legislature would have 
certainly provided the starting of the 
limitation for filing the objection from 
the date of publication of the draft 
scheme in a newspaper in the regional 
language. It would further be seen that 
under the provisions of sub-section (3) of 
Section 68-D of the Act, the final scheme 
has only to be published in the official 
gazette and there is no requirement that 
the same should be published in the news~ 
paper in the regional Janguage. All this 
would indicate that the provisions under 
discussion are not of that character thal 
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their non-compliance shouli vitiate the 
whole proceedings especially when no 
prejudice is shown to have been caused 
fo the petitioners for the non-compliance 
of the same, The authority of the 
Supreme Court reported in Giriwar Prax 
sad Narain Singh v. Dukhu Lal Das (dead), 
AIR 1968 SC 90 relied upon by Mr. Keer, 
the learned counsel for the petitioners in 
Civil Writ No. 907 of 1972. is distinguish- 
able and does not apply to the facts and 
circumstances of the present case, Their 
Lordships of the Supreme Court in that 
case, were considering the various provi- 
sions of the Bihar Land Reforms Act, 
11950, and while noticing the various pro~ 
wisions of the Act, came to the conclu- 
sion that the provisions of publication of 
the notification at least. in two issues of 
the newspaper having circulation in the 
State of Bihar, was mandatory. It would 
be seen that in the provisions of that Act, 
the issuance of a notification under Sec- 
tion 3 of the said Act, divested the proa 
prietors of their rights in the property 
and Section 4 mentioned the consequences 
of the vesting of an estate or tenure in 
the State. That was nota provision 
where some preliminary notification was 
fo be published and objections etc. were 
fo be invited, but the provision was re- 
garding the issuance of the notification 
which would divest the proprietors of 
their rights in the property completely. 
The publication, in the present case, 

only with a view to inform the people 
so that they can raise objections, which 
purpose ïs also served by issuing the 
notification in the official gazette, The 
decision of the _Supreme Court referred 
to above is based on the interpretation of 
a completely different statute having 
different provision than fhe one applix 
cable to the present cases before ws. 
haa ‘this authority is of no help to 


20. Similarly the other two deci- 
sions reported in Raza Buland Sugar Co. 
Ltd.. Rampur v. The Municipal Board, 
Rampur, AIR 1965 SC 895 and M. N. 
Gangappa (dead) v. A. N. Setty & Co. 
AIR 1972 SC 696, are the cases decided 
on their own facts and are of No assist 
ance in deciding the point in issue. 


21. The authorities reported in 
M, P. V. Sundararamier & Co. v. The 
State of Andhra Pradesh, 1958 SCR 1422 
t= (AIR 1958 SC 468): Commissioner of 
Income-tax, Punjab, Jammu and Ka 
and Himachal Pradesh, Simla v. Ram 
Sarup, ATR 1962 Puni 618 (FB) and 
Piara Singh v. The State, ATR 1960 Pun? 
538, relied upon by Mr. Kuldip Singh 
Keer, the learned counsel for the peti~ 
tioners in C. W. No. 907 of 1972, for the 
proposition that if the Legislature brings 
any amendment in the provisions of the 
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Act, the amendment brought is always to 
be taken as mandatory. in fact do not 
hold so. It would depend upon the facts 
of each amended statute whether the 
amendment should þe taken to be so 
mandatory so as its non-compliance should 
vitiate the whole proceedings or whether 
it is of directory nature and the inter- 
ference by the Courts is warranted on the 
ground of its non-compliance only when 
the material prejudice js shown. 


, 22. A Division Bench of the Kerala 
High Court in Kuttappan Nair v. State of 
Kerala, 1962 Ker LJ 262, held that the 
non-compliance of Rule 5 which required 
the publication of the draft scheme pre« 
pared under Section 68-C of the Act. in a 

aily newspaper, was directory, and the 
non-publication of such a schemé in the 
daily newspaper will be only an irregu~ 
larity. decision subscribes to the 
view which I have taken in this regard. 


_ 23. Therefore, the contention that 
since the draft scheme was not published 
in the newspaper in a regional language 
having circulation in the area which 
is the subject-matter of the scheme, and 
thus the whole proceedings are vitiated, 
cannot prevail and the same is hereby, 
rejected, 


24 The other contention raised 
during the course of arguments by Mr. 
N. K. Sodhi, one of the learned counsel 
for the petitioners, is that the scheme An~ 
nexures ‘A’ and ‘B’ are vague and are 
capable of being misused, as according to 

it has not been specified in either of 
the schemes that is, inthe Puniab Scheme, 
Annexure ‘A’ or in the Pepsu Scheme, 
‘Annex. ‘B’ as to which particular route or 
area, the same .will be applicable. It is 
contended that in a given case, the State 
‘Transport Commissioner, who is the per- 
mit granting authority under the Act, as 
amended by the Punjab State, can apply 
either of the schemes and thus different 
results may follow which may lead to 
discrimination. This contention, in m 
opinion, cannot also prevail. I am in= 
clined to agree with the contention of 
Mr. D. S. Nehra, the learned counsel for 
the Pepsu Road Transport Corporation, 
that the said hypethetical question can- 
not and should not be gone into at this 
Jevel. There is no sufficient data given 
or alleged in the petitions to urge the 
said argument and no such ground has 
been raised. Moreover, there is no al- 
Tegation thaf in the case of any of the 
writ petitioners, the scheme has been mis« 
applied or in other words, if in fact the 
Scheme Annexure ‘A’ was applicable but 
the Scheme Annexure ‘B’ was made ap= 
plicable. This question can only be ap 
propriately determined if on the wiven 
facts of a case a question is raised befora 
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an appropriate authority and the same is 
decided one wav or the other so that the 
necessary facts, on which the interpreta~ 
tion of the scheme is to be based, are 
crystal clear and the argument cannot be 
examined merely on vague hypothesis 
without reference to facts, After exa- 
Mining the schemes Annexures ‘A’ and 
‘B’, I do not find any force in this con« 
tention, - 


___25. ‘The main objection of the 
Jearned counsel for the petitioners on this 
account is that if a new inter-State route 
comes into existence, it cannot be said 
as to which scheme will apply and the 
Provincial Transport Commissioner can 
apply any of the schemes. This conten 
tion is also without any merit. It is pro- 
vided in clause (4) of the Scheme An« 
nexure ‘A’ that all operations on new 
routes or on account of increase in traffic 
on the existing routes, specified in An~ 
nexure ‘A’ shall be undertaken in the 
manner prescribed in that clause. 
clause has to be read along with sub- 
clause (d) of clause (1) of the Punjab 
Scheme, Annexure ‘A’ which defines the 
Punjab territories meaning the territo- 
ries of the State of Punjab excluding the 
Pepsu territories. The Pepsy territories 
are defined in sub-clause (c) and thus if 
an inter-State route comes into existence 
in future, which ig the inter-State route 
qua Puniab territories defined in the 
Punjab Scheme, the Pepsu Scheme can« 
not be made applicable. Similarly, keep- 
ing in view the provisions of clause 2, sub= 
clauses (b), (c), (d) and (e) of the Pepsu 
Scheme Annexure 'B’ the question whe-« 
ther this scheme will apply to the facts 
of a given case, can be easily solved, and 
I do not see anv vagueness in this regard, 
fin the scheme. The learned counsel for 
the petitioners could not point out as to 
what kind of vagueness in the scheme 
they were spelling out and if on the facts 
of a given case, it can be argued that both 
the schemes can be made applicable, in 
that case the matter could be gone into 
further, but keeping in view the facts of 
these cases, this argument appears to be 
without any basis and cannot be exa~ 
mined any further. 


26. The only other argument 
stressed is regarding the infringement of 
Article 14 of the Constitution of India 
and the charge of hostile discrimination 
as against the petitioners, who are prix 
vate transport operators in the erstwhile 
area of Pepsu. The argument thus pro~ 
ceeds that the private operators who are 
operating in the State of Punjab. as it 
now exists, cannot þe subject to two dif- 
ferent schemes under Chapter IV-A of 
the Act and the said schemes also pro= 
viding different provisions, that is in 
Punjab Scheme, Annexure ‘A’, nationalis 


Patiala Bus v. State (B. S. Dhillon J.J 


A. LR. 


. Sation on inter-State routes is 60-40 per 


cent; whereas the nationalisation on the 
inter-State routes in the Pepsy Scheme, 
Annexure ‘B’, is cent per cent. It is on 

is ground that it is contended that the 
private operators of the existing State of 
Puniab are being discriminated as one sef 
of persons, that is, private operators 
covered by Punjab Scheme Annexure ‘A? 
are entitled to 40 per cent inter-State 
Toutes; whereas the private operators 
covered by the Pepsu Scheme, Anex. ‘B® 
in the Pepsu area are not entitled to the 
allotment of 40 per cent of the intera 
State routes and the whole monopoly is 
taken by the State Undertaking in view 
of clause (5) of the Pepsu Scheme. It is 
contended that this classification has no 
reasonable nexus with the objects to be 
achieved under the provisions of Secas 
tions 68-C and 68-D of the Act and that 
being so, clause (5) of the Pepsu Scheme 
is ultra vires Article 14 of the Constitu< 
tion of India as the same class of pera 
sons, that is, private transport operators 
in the existing State of Punjab are being 
discriminated. The argument at the face 
of it appears to be attractive but when 
the same is analysed keeping in view tha 
provisions of Sections 68-C and 68-D of 
the Act, it is difficult to hold that Arti+ 
cle 14 of the Constitution of India in any 
case has been violated, It is conceded by! 
the Jearned counsel for the petitioners 
that the Pepsu Scheme, which is sough? 
to be impugned, at the face of it is nof 
discriminatory as all the persons deal@ 
within that scheme are being equally 
treated and there are no two classes of 
persons made to come into existence by. 
the said Scheme, But the argument pro« 
ceeds that when this Scheme is examined 
in view of the provisions of the Puniab 
Scheme, Annexure ‘A’ only then discri« 
mination comes in. In order to examina 
whether there fs any discrimination in 
the Pepsu Scheme and if so, whether both 
the Schemes are based on reasonable 
classification or not, the first question to 
be determined is whether can the two 
schemes under Sections 68-C and 68-D 
of the Act, be framed by one State Goy- 
ernment qua certain routes, or part of 
them and further whether it is permis« 
sible under Sections 68-C and 68-D of tha 
Act that there is over-lapping of areas 
and routes being the subject-matter of 
two different schemes or not. The pur-~ 
pose for framing the schemes under 
Chapter IV-A by the State Transport 
Undertakings is for providing efficient, 
adequate, economical and properly co-ordi~ 
nated road transport service qua parti~ 
cular nature of services proposed to ba 
rendered qua an area or route or portion 
thereof proposed to be covered, As'I read 


the provisions of Sections 68-C and 68-D. 
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of the Act, the said provisions do not 
prohibit the existence of two State Trans- 
Port Undertakings in one State so that it 
can legitimately be presumed that in a 
particular State, there can be two State 
Transport Undertakings. If that is so, 
each of the State Transport Undertaking 
is competent to frame a Scheme under 
Chapter IV-A of the Act aua certain 
routes, area or portion thereof for the 
purposes of providing efficient, adequate, 
economical and properly co-ordinated road 
transport service of the nature specified 
in the Scheme. The provisions of Sec- 
tions 68-C and 68-D of the Act also do not 
prohibit the plying of the buses by two 
State Transport Undertakings on a part 
of the same area or route. For instance, 
a route starting from Patiala via 


Ludhiana, Moga to Faridkot is a route. 


which starts and terminates in the erst- 
while territories of Pepsu which should 
be the subject-matter of a Scheme fram~ 
ed by the Pepsy Road Transport Corpo- 
ration, but while covering this route, In 
between good deal of areg falls, which 
wag in the erstwhile State of Punjab, for 
instance, Raipura to Ludhiana, Ludhiana 
to Moga ete, etc. Thus in route which 
is covered by the Pepsu Road Transport 
Corporation from Patiala to Faridkot, 
there are a number of cther stations 
which fall in the erstwhile State of Pun- 
fab and there is overlapping gua the area 
in the two schemes which, in my opinion, 
ig’ permissible and there is no bar under 
the provisions of Sections 68-C and 68-D 
of the Act. If the provisions of Chapter 
IV-A are capable of postulating the pre~ 
paring of two schemes by two different 
State Undertakings in a particular State, 
it is difficult to see that there may be no 
overlapping of the area or rortions there-~ 
of covered by such schemes. It is practix 
cally impossible for framinz one scheme 
for one route or a particular area. When 
the routes are determined, their starting 
points and termini are fixed. The stari- 
ing point of a particular route may be 
in one district and terminus may be in 
the other. Even while travelling from a 
place in one district to another place in 
the same district. the territory of another 
district may intervene. ‘The passengers 
cannot be asked to step down from the 
buses of a particular Undertaking if the 
buses of the said Undertaking cannot tra- 
vel on the routes which are supposed to 
be covered bv different schemes and by 
different Undertakings. ‘That will negam 
tive the very purpose for which the 
scheme has to be framed because that 
' would mean a lot of inconvenience and 
wastage of time of the passengers. The 
provisions of Sections 68-C and 68-D have 
been made for the efficient, adequate, 
economical and properly co-ordinated 
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road transport service, which would mean 
efficient service to the passengers so that 
the passengers travelling from any side 
are not put to any inconvenience in rea- 
ching the other corner of the State. If 
two State Transport Undertakings in a 
particular State are permissible, the overa 
lapping of certain portion of the routes 
and areas, for which two schemes are 
prepared separately by the two State 
Transport Undertakings, is also permis+ 
sible, provided the said Schemes are 
framed to achieve the object mentioned 
in Section 68-C of the Act, 


27. The contention that the classi- 
fication of the operators of the erstwhile 
Pepsu area and that of the erstwhile Pun- 
jab State, in the two schemes, have no 
nexus with the object to be achieved 
under Section 68-C of the Act, is with~ 
out any merit, The ingredients of Sec- 
tions 68-C and 68-D of the Act are satis- 
fied the moment a State Transport Under- 
taking frames a scheme for the purpose 
of providing efficient, adequate, economi-= 
Cal and properly co-ordinated road trans- 
port service qua any area or route or a 
portion thereof. The object to be achieved 
is the providing of an efficient, ade- 
quate, economical and properly co-ordi« 
nated road transport service qua some 
area, route or a portion thereof and the 
moment a scheme satisfies these ingre+ 
dients, the provisions of the law in this 
regard stand satisfied. If two schemes 
can be separately framed, in that case, 
the provisions of the scheme qua the 
percentage of nationalisation may also 
differ because the purpose for framing 
the scheme is to provide efficient, ade- 
quate, economical and properly co-ordi~- 
nated road transport service aua the area, 
routes or a portion thereof, The 
nationalisation may be complete as th 
object to be achieved under Sec. 68-C 
would be well served by complete 
nationalisation in one scheme and in an= 
other scheme prepared ,the nationalisa- 
tion may be partial as the facts and cir= 
cumstances may justify the partial 
nationalisation satisfying the purpose of 
providing efficient, adequate, economical 
and properly co-ordinated road transport 
service, The alleged unreasonable classi« 
fication qua the erstwhile Pepsu private 
transport operators and the Punjab prix 
vate transport operators, has. in facê 
nothing to do with the provisions of Sec 
tions 68-C and 68-D of the Act. The 
schemes prepared under Chapter TV-A 
are completely for different purposes and 
for the purposes of satisfying the claims 
on the route permits which still remain 
to be allotted after partial nationalisation 
to the private transport operators in ace 
cordance with the other provisions of tha 
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permits by the appropriate authorities 
the interests of private operators have 
been protected in the other portions of 
the scheme, Therefore, the mode of al- 
Totting the permits falling in the share 
of the private transport operators and 
their classification is in fact not within 
the purview of Sections 68-C and 68-D 
of the Act and the same have to be al- 
Totted in accordance with the relevant 
provisions of the Act which deal with the 
Said allotment but in order to settle the 
Claims of the private transport opera~ 
tors, both the schemes, which operate in 
different areas and there mav be some 
overlapping also, deal with the subject- 
matter of allotment of route permits to 
the private transport operators and for 
this purpose, in view of the historical 
background, which fact is apparent be- 
cause of the existence of the erstwhile 
State of Pepsu which ultimately merged 
in the State of Puniab and after this 
merger another reorganisation having 
taken place, which brought into existence 
a new State of Haryana, the making of 
fwo classes of the private transport ope- 
rators, one operating in the erstwhile 
State of Punjab and the other in the erst~ 
while State of Pepsu. cannot be held to 
be an unreasonable classification so far as 
the private transport operators are con~ 
cerned, The two areas are being gov~ 
erned by separate Regional Transport 
Authorities and the existing State of 
Punjab stands divided into two regions, 
According to the scheme of the act, tha 
Regional Transport Authority renews and 
issues the permits and also invites ap- 
plications of the claimants, Therefore, a 
classification made because of the histori~ 
cal background and because of the two 
Regional Transport Authorities being in 
existence regarding the private transport 
operators operating in the erstwhile 
States of Punjab and Pepsu, that is, 
within the jurisdiction of the present two 
Regional Transport Authorities, cannot be 
held to be any unreasonable classifica- 
tion. Both the Schemes separately deal 
with the private transport operators ope- 
rating in two different regions in the pre« 
sent State of Puniab with a view fo settle 
the claims of the private transport ope- 
tators and for avoiding confusion for the 
allotment of route permits to the private 
transport operators of each region. As Ï 
have already said that in the erstwhile 
State of Punjab, earlier there was an= 
other scheme in existence which was call- 
ed 50-50 scheme which scheme has been 
mow replaced by the 60-40 scheme; 
whereas fn the erstwhile State of Pepsu, 
there was no scheme of nationalisation 
framed earlier and. therefore, in both the 


States, the private transport operators 


Patiala Bus v. State (B. S. Dhillon T3 
Act which govern the allotment of route’ 
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operating therein had to be treated dif 


ferently because of this historical backe 
ground, 


. 28 The main argument raised on 
behalf of the learned counsel for the petis 
tioners is regarding the Ludhiana-Ambala 
Cantt. route which according to them falls 
within the territories of erstwhile State 
of Punjab and it is contended that on the 
said route, the erstwhile Punjab opera- 
tors in scheme, Annexure ‘A’ are having 
their share of 40 per cent whereas qua 
four route permits, which came to the 
share of erstwhile State of Pepsu and 
ultimately to the Regional Transport Au- 
thority, Patiala, the private transport 
operators are not being given their share 
of 40 per cent. It has to be seen, that the 
said two route permits were allotted to 
the erstwhile State of Pepsu because of 
the inter-State agreement regarding which 
I have already made a reference and, 
therefore they continued to fall to the 
Share of the Regional Transport Autho< 
rity, Patiala, which admittedly invites 
applications and renews permits, ` Sinca 
the area within the jurisdiction of the 
Regional ‘Transport Authority, Patiala, 
and the routes falling to its share are 
governed by the “Pepsu Scheme, An~ 
nexure ‘B’, therefore, the provisions of 
the said scheme will apply and according 
to clause (5) of the Pepsu Scheme, the 
Inter-State routes, existing and future, 
should completely be taken over by the 
Pepsu Road Transport Corporation. When 
the 50-50 Scheme was in operation in 
the erstwhile State of Punjab, the 
private transport operators of the erst~ 
while State of Punjab had to surrender 
their 50 per cent share on the Ludhiana« 
Ambala Cantt. route as well: whereas 
the private transporters of Pepsu had 
previously not to surrender anything 
because there was no nationalisation 
scheme in operation in the State of 
Pepsu and so the route permits falling 
to the share of the erstwhile Pepsu State, 
continued. It was would thus be seen 
that the private transport operators 
covered by the Puniab Scheme, 
mexure ‘A’ are differently situated than 
the Pepsu private transport operators, 
who, according to the historical backs 
ground, were always being treated sepa~ 
rately. Therefore, the private transport 
operators of the erstwhile State of Pepsu, 
cannot be held to be the persons similar« 
Ty situated as the private transport ope= 
rators of the erstwhile State of Punjab 
are. It is well recognised that reasonable 
classification is permissible and while 
considering the reasonable classification, 
the historical background of a particula 
case has to be taken notice of. In this 
situation, the argument that Article 14 of 
the Constitution of India has been vio- 


Ans. 
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lated, is without any merit and the same 
has to be rejected. 


_ 29. It was contended by Mr. Keer, 
the learned counsel for Messrs Chahal 
Transport Company, petitioner in Civil 
Writ No. 908 of 1972, and the counsel for 
M/s. Dhillon Transport Company, petix 
tioner in Civil Writ No. 907 of 1972, that 
the route Budhlada-Sardulgarh is not an 
inter-State route and, therefore, Cl. (5) 
of the Pepsu Scheme, Annexure ‘B’, 
would not apply. Similarly, it was con= 
tended that Budhlada-Jakhal route is no? 
an inter-State route as the place where 
the route terminates at Jakhal is within 
the State of Punjab. He, therefore. con- 
tended that the non-allotting the permits 
to the petitioners on these routes is il- 
legal. This contention cannot be allow- 
ed to be raised here for the first time be- 
fore this Court. Whether a particular 
route is an inter-State route or not, is a 
question, of fact. This Court cannot de- 
ftermine as to whether the bus-terminus 
at Jakhal is in the present State of Pun< 
fab or in the State of Haryana. If a 
particular route is not an inter-State 
route, according to the petitioners, it is 
open to them to make an application be~ 
fore the appropriate authorities for claim~ 
ing their share of 40 per cent on the 
ground that the routes in question are not 
inter-State rontes and are not covered 
by clause (5) of the Scheme, It is for 
the appropriate authority to determine as 
to whether a particular route is an inter~ 
State route or not and whether Cl. (5) 
of the Scheme would apply or not. This 
argument cannot be allowed to be raised 
in the present writ petitions and there 
fore, this submission should also fail. 


30. Before I part with the judg 
ment, T may mention here that it was 
vehemently contended by Mr. Nehra the 
learned counsel for the Pepsu Road 
Transport Corporation that the npeti- 
tioners, through the President of their 
Union, that is. the Private Motor Opera= 
tors Union, Shri Jagiit Singh Gandara, 
had agreed to the framing of the Scheme 
as finally published. and, therefore, they 
are estopped from challenging the scheme. 
ft may be observed that the alleged 
agreement, copy of which is Annex, ‘R/A’ 
attached with the return filed by Shri 
Hari Ram, Joint Secretary. Home, Punjab 
Chandigarh, is purported to be signed bv 
Shri Jagiit Singh, who described himself 
as President, for and on behalf of all the 
Motor Operators in private sector in the 
erstwhile State of Pepsu. Though from 
the list attached with Annexure ‘R/A’, if 
appears that most of the private trans< 
port operators, whose names have also 
been mentioned in the list, were pre 
sent in the meeting held on 20-8-1970 
after which meeting this agreement is al- 


Patiala Bus v. State (B. S. Dhillon 3.3 


[Prs, 28-33] P.&H. ssi 
leged to have been signed by Shri Jagi 
Singh, President for and on behalf of 
the Motor Operators in private sector in 
the erstwhile State of Pepsu. but it has 
to be seen that in the case of some of the 
petitioners, who are private transport 
operators, their presence is not noted, 
Moreover, it is not clear that any pro~ 
ceedings were recorded in the presence 
of the private transport operators. The 
agreement does not disclose that it was 
drawn out in the presence of all the 
private transport operators. Nothing has 
been placed on the record to show that 
Shri Jagjit Singh Gandara had a legal au- 
thority on behalf of all the Motor Ope~ 
Tators in private sector in the erstwhile 
State of Pepsu, to enter into such an 
agreement which agreement is not at all 
postulated by the provisions of Chapter 
IV-A of the Act. In any case, if this 
Court comes to the conclusion that the 
impugned scheme Annexure ‘B’, violates 
Article 14 of the Constitution of India, 
the said scheme would have been struck 
down on this ground being violative of 
the Constitution and no amount of con 
sent on the part of the petitioners or the 
private transport operators of erstwhile 
State of _Pepsu could make the schema 
with jurisdiction which if found to be 
suffering from a fundamental defect, 
Therefore, the writ petitions cannot be 
dismissed on this preliminary objection 
and the merits of the contentions of the 
learned counsel of the parties have, theres 
fore, been elaborately discussed. 


31, I may mention that the Jearned 
counsel for the parties referred to soma 
authorities laying stress that the classifi~ 
cation must be a reasonable classification 
having nexus with the object to be 
achieved regarding a statute and men- 
tioning as to in what circumstances Arti» 
cle 14 of the Constitution of India will be 
attracted, but none of these authorities is 
helpful in throwing any light for exa~ 
mining the facts and circumstances of 
these cases. Therefore, I have prefer- 
Ted not to mention these authorities in 
the judgment and have tried to analyse 
the provisions of the Act and the Scheme 
framed thereunder keeping in view the 
principles which sovern the application 
of Article 14 of the Constitution of India, 


32. For the reasons recorded 
above, there is no merit in all these writ 
Petitions and the same are hereby dismiss 
sed. However, keeping in view the facts 


. and circumstances of the cases, there will 


be no order as to costs, 
PREM CHAND PANDIT, J.:— 33. 
E agree that these writ petitions be diss 
missed, but with no order as to costs. 
Petitiong dismissed, 
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RAJENDRA NATH MITTAL, J. 
Basti Ram, Appellant v. Ved Parkash 
and others. Respondents. 
-Civil Regular First Appeal No. 353 of 
1962, and Civil Misc. No. 312/C of 1963, 
D/- 22-3-1973, against decree of Raniit 
Singh Sood, Sub. J., 1st Class. Jullunder. 
D/- 29-8-1962. ` 


Index Note :— (A) Hindu Law — Will 
m Bequest of remainder is valid when 
made to person in existence at the date of 
will/testator’s death. 


Brief Note:— (A) A Hindu by will 
left his property to one of his wives dur- 
ing her lifetime and after her death to 
her issues who were in existence at the 
time of the testator’s death. The will 
was challenged on the ground that it 
created an estate tail which would not 
be valid under Hindu Law. 

Held: That such bequest by way of 
remainder was valid under Hindu law 
when it was made in favour of persons 
in. existence at the time of the bequest or 
at the time of testator’s death. This posi- 
tion is not affected by Section 114 of the 
Indian Succession Act, 1925 which applies 
to Hindu wills executed after 1870 by 
virtue of Section 57 thereof. ILR 29 Mad 
412, Rel. on; (1883 10 Ind App 51: (1906) 
ILR 16 Cal 383, Referred to — (X-Ref:— 
Indian Succession Act. 1925, Ss. 57, 114). 

(Para 6) 
Index Note:— (B) Civil P. C.. 1908, 
Section 11 — Matter not “substantially in 
issue” in previous suit — Finding thereon 
cannot Operate as Res Judicata. 


Brief Note:— (B) In the previous 
suit the Court had observed that the 
question did not strictly speaking arise in 
that case but yet a finding was given that 
tthe will, in so far aS it excluded the 
children of Shrimati Gangi (plaintiffs in 
subsequent suit) from succession after 
the death of the plaintiff (in previous 
suit) was invalid. 


Held: The word “substantially” 
means a matter of some importance and 
value. When the previous Court itself 
had stated that the matter did not strict- 
Ty speaking arise, any finding given by 
that Court on such matter could not ope- 
rate as res judicata in any subseauent 
suit between the parties, (Para 7) 

Index Note:— (C) Hindu Law — 
Succession — Widow inheriting husband’s 
coparcenary share and becoming full 
owner — Shall be succeeded by her sons 
(and not co-widow’s sons). 

Brief Note:— (C) A hindu widow in- 
herited her husband’s coparcenary share 


KQ/LQ/E559/73/AMD - 
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under Section 3 (2) of the Hindu Women’s 
Rights to Property Act, 1937. She be- 
came full owner in respect of such share 
under the Hindu Succession Act, 1956. On . 
her death co-widow’s sons, claimed to 
share in her succession equally with her 
Sons, 

Held co-widow’s sons had no Tight to 
Succeed to her and her sons alone could 
succeed — (X-Ref:— Hindu Succession 
Act, 1956, Section 14). (Para 8) 


G. R. Majithia with Inderjit Mal- 
hotra, for Appellant; G. C. Mittal with 
P. C. Jain. for Respondents. 


_ JUDGMENT :— This judgment will 
dispose of R. F.A. 353 of 1962 and Cross 
Pireti marked as C. M. 312/C of 


2. This regular first appeal has 
been filed against the judgment of the 
Subordinate Judge 1st Class. Jullundur 
dated August 29, 1962. by which he par~ 
tially decreed the suit. 


_, 3 The facts giving rise to this 
litigation are that plaintiff No. 1 and de- 
fendants 1 to 3 are the sons from two dif- 
ferent wives and plaintiff No. 2 is the 
grandson of Sukh Dayal. Their pedigree 
table is as follows:— 


(See Pedigree Table on next page) 
The property in dispute is the joint Hindu 
family property of the plaintiffs and de- 
fendants 1 to 3 in which the plaintiffs are 
owners to the extent of one~half share. 
Ram Jowai, the mother of defendants 1 
to 3, after the death of their father Sukh 
Dayal, filed a suit for possession of the 
properties mentioned at seria] Nos. 1 to 3 
in the heading of the plaint. In that case 
it was held that Ram Jowai had only a 
widow’s estate in that property. It was 
stated by defendants 1 to 3 that Sukh 
Dayal had made a Will in their favour, 
but the plaintiffs alleged that the Will 
had been obtained by fraud and undue 
influence and that the same could not 
affect their right in the property in dis- 
pute as it was a coparcenary property. 
It was also alleged by the plaintiffs that 
the Will had never been acted upon and 
the plaintiffs could not be deprived of 
their share in the property in dispute on 
its basis. Defendants 4 to 10 who are 
tenants in the property in dispute were 
proceeded ex parte as they did not ap- 
pear before the trial Court. The defen« 
dants 1 to 3 contested the suit and de- 
nied the allegations of the plaintiffs. It 
was stated by them that the properties 
shown in the plan, Exhibits A, B, C. D 
and E, were not joint Hindu family pro- 
perties of Sukh Dayal and his sons. Ram 
Jowai had not the widow’s estate in the 
said propertv and was full owner there- 
of, The property in dispute had been dis- 
posed of by a valid Will dated December 
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? Pandit Sukh Dayal (died on 25-9-1949) 
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Shrimati Gangi ee Shrimati Ram Jowai 

a’ lst wife oA 2nd wife (died on 5-3-61) 
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Shri Basti Ram Shri Ram Ved Parkash Dina Nath Devinder Nath 


Plaintiff No, 1. 
‘ | 
\ . ; Shri Madan Mohan 
č Plaintiff No. 2. 


3T, 1928 and the plaintiffs, in view of 
that Will, were not entitled to the pro- 
perty in dispute. The plaintiffs were 
barred from challenging the Will in view 
of the judgment and decree in the previ- 
ous suit between the parties. The trial 
Court held that the properties shown in 
plans Exhibits A, B, C. D. and E. were 
not the joint Hindu family properties of 
Sukh Dayal and his sons: that Ram 
Jowai held an absolute estate in the pro- 
perties of Sukh Daval under the Will and 
not a limited. estate therein, that the 
plaintiffs were not entitled to the pro- 
perties marked as A, B, C. D and E as 
Sukh Daval was competent to make a 
Will with regard'to them; and that the 
plaintiffs were entitled to 2/5th share in 
the properties mentioned as F and G (The 
trial Court while passing the decree, has 
by mistake granted decree with regard to 
the properties marked as E and F. But 
the learned counsel for the parties ad- 
mitted that the decręe passed in favour 
of the plaintiffs was with regard to F 
and G). Consequently, the trial Court 
passed the decree in favour of the plain- 
tiffs regarding the 2/5th share in the pro- 
perties marked as F and G. The plain- 
tiffs having felt aggrieved against the 
judgment and decree of the trial Court 
have come up in appeal to this Court. 
The defendants have filed cross-obijections 
against the appeal. 


4. The learned counsel for the ap< 
pellants has not challenged the execution 
of the Will dated December 31, 1928 bv 
Sukh Daval and states that by virtue of 
the Will, a life estate was created in fav- 
our of Ram Jowai. The learned counsel! 
for the appellants has also not challenged 
the findings of the trial Court to the effect 
that the properties marked as A, B. C. D 
and E are the self-acquired properties of 
Sukh Dayal. 


5. The first contention of the 
fearned counsel for the appellants is that 
the Will created an estate tail which is 
not permitted by the Hindu Law. He has 
referred to Article 382 of the Hindu Law 


Parshad (Dead) Defendant No.1. Defendant No. 2. 


Defendant No. 3. . 


by Mulla, Thirteenth Edition, The learned 
counse] for the respondents contests the 
Said argument and states that the Will 
has been properly executed and is valid. 
I have heard the contentions of the 
learned counsel for the parties at great 
length. It will be advisable to peruse 
Televant portion of the Will (Exhibit D-1) 
Taia December 31, 1928 which is as fol- 
ows: 


“During my lifetime I myself shall re- 
main the owner and possessor of all sorts 
of movable and immovable property. At 
the time of (after?) my death my entire 
movable and immovable property of every 
kind which would be owned and possessed 
by me shall pass to my wife Mst. Ram 
Jowai for her lifetime and she shall remain 
in possession thereof. She shall be at 
liberty to use the same in anv wav she 
might like. After her death her issues 
Shall become owners and possessors there- 
of, according to the law of succession. 
My issues from my first wife, ie. Basti 
Ram and Ram Parshad shall have no 
concern or connection with the property 
to be left by me, because they have al- 
ready taken from me their due share and 
even more than that,” i 


By virtue of Section 57 read with Sche- 
dule III of the Indian. Succession Act, 
1925 (hereinafter referred to as the Act), 
Sections 114 and 115 have been made ap- 
plicable to all Wills made by any Hindu 
On or after the Ist day of January. 1927. 
The aforesaid sections are as follows:— 

“S. 114. No bequest is valid where- 
by the vesting of the thing bequeathed 
may be delayed beyond the lifetime of 
one or more persons living at the testa- 
tor’s death and the minority of some par~ 
Son who shall be in existence at the ex- 
piration of that period. and to whom if 
he attains full age, the thing beaueathed 
is to belong. ; 

S. 115. If a bequest is made fo a 
class of persons with regard to some of 
whom it is inoperative by reason of the 
provisions of Section 113 or Section 114, 
such bequest shall be void in regard ta 


{154 P. & H. Í [Pr, 5] 


those persons only and not in regard fo 
the whole class.” 


[According to Section 114, no bequest is 
walid whereby the vesting of the thing 
bequeathed may be delayed beyond the 
lifetime of one or more persons living at 
the testator’s death. Section 114 and ilx 
lustration (iii) have been reproduced in 
‘Article 385 of the Hindu Law by Mulla, 
Thirteenth Edition, Tlustration (iii) fs as 
follows p—s 
- — YR fund igs Bequeathed to A for his 
life, and after his death to B for his life, 
with a direction that after B’s death it 
shall be divided amongst such of B’s 
children as shall attain the age of 18, bu 
that, if no child of B shall attain that age, 
the fund shall ga to C. Here the time 
for the division of the fund must arrive 
at the latest at the expiration of 18 years 
from the death of B, a person living af 
the testator’s decease, All the bequests 
are valid.” 
Paras. (1) fo (5) in Schedule TH of the 
Act provide certain restrictions and 
modifications in application of the sec- 
tions applicable to all wills made by any 
Hindu on or after the 1st day of January. 
1927. The relevant para to which my at= 
tention has been drawn is para. (2) which 
states that nothing therein contained shall 
authorise any Hindu, Budhist, Sikh or 
Jaina, to create in property any interest 
which he could not have created before 
the first day of Sep., 1870. A reading of 
the said para. shows that the only res- 
friction that has been placed on a will 
made by a Hindu is that he cannot create 
in property any interest which could not 
have been created before Sept. T, 1870. It 
has not been brought to my notice that the 
terms of the will in anyway contravene 
the aforesaid para. By virtue of the 
will an estate which has been created by 
Sukh Daval could be done before Seps 
tember 1, 1870. Article 390 of the Hindu 
Law by Mulla, ‘Thirteenth Edition, at 
page 425 is as follows:—~ 

“390. Gift or bequest by wav of Te- 
mainder.— A grant by way of remainder 
fis valid provided— 

(1) the grant is fo take effec? im~ 
mediately on the close of a life in being, 
and 

(2) it is-made fo a person in existence 
at the date of the gift or at the death of 
the testator as the case may be. 

In cases, however, governed by the 
‘Hindu Disposition of- Property Act. 1916, 
a gift hy wav of remainder may be mada 
in favour of an unborn person.” 

The article clearly provides that a grant 
by way of remainder is valid if it is made 
to a person in existence at the date of 
the gift or at the death of the testator, as 
the case may be. In the present case, 
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the bequest was made in favour of Ram 
Jowai for her lifetime and o respondents 
I to 3 after her death. It is not a bequest 
which is repugnant of unknown to Hindu 
Law. In Ranganadha Mudaliar v. Baghin 
rathi Ammal, (1906) ILR 29 Mad. 412, R. by. 
a registered deed of settlement settled 
property in trust after making provisions 
for the maintenance of himself and his 
wife and his grand daughters V. and Zu 
provided that on. the death of the suras 
vivor of the grand-daughters, the trus+ 
tees were to hold the property in trust 
for the sons of the srand-daughters who 
should attain 18 and the daughters of the 
grand-daughters who attained that age or 
marry, A female child on the consum» 
mation of marriage or on attaining 18 was 
to be giyen Rs. 1,000/~ and a male child 
on attaining age was to be given his shara 
of the property. In a suit by the rever~ 
sioners of R to set aside the settlemen? 
as null and void, it was held that the set 
tlement by way of remainder in favour 
of the sons of V. and Z. (such sons being: 
fn existence at the date of the settlement) 
was valid under the Hindu Law. ‘This 
contention has, therefore, no force. The 
learned counsel for the appellants has 
placed reliance mainly on Article 382 of 
Hindu Law by Mulla. According to the 
Said article, a man cannot create a new. 
form of estate, or alter the line of sucs 
cession allowed by law, for the purpose 
of carrving out his own wishes or policy, 
The present case, however, does not coma 
within the aforesaid article. If Art. 382 
is read in conjunction with Articles 385 
and 390, it will be found that the beques# 
can be made in the form in which it has 
been done in the present case. The 
learned counsel for the appellants has . 
Placed reliance on Kumar ‘Tarakeswan 

y vV. Kumar Shoshi Shikhareswar, 
(1883) 10 Ind App 51 in support of his 
contention. In that case a Hindu, by will, 
gave to his three nephews certain estate 
in the following terms:— 


“The said three nephews shall hold 
possession of the same in equal shares and 
shall pay the Government revenue of 
the same into the Collectorate. They, 
shall have no right to alienate the sama 
by gift or sale; but they, their sons 
grandsons, and other descendants in the 
male line shall enjoy the same, and shall 
perform acts of piety as they respectives 
Iy shall see fit for the spiritual welfare 
of our ancestors. If any of them die withs 
out leaving a mala child (which God 
forbid} then his share shall devolve on 
the surviving nephews and their male 
descendants, and not on their heirs.” 


A suit was filed by the surviving nephew 
against the infant son of the testator for 
declaration of his rights în the properties 
fp suit. It was held by the Privy Couns 


‘ore 


ci! that on the death of the first nephew 
this share went to the other two, and that 
on. the death of the second the share 
which he left behind him made up of his 
original and his accrued share went to 
the plaintiff. The Privy Council further, 
abserved as follows:-—~ 


“The gift over of a life estate was 
fompetent: it being to persons alive, and 
capable of taking on the death of the 
testator, and to take effect on the death 
. of a person or persons then alive,” 


The aforesaid case does not help the 
appellants: on ‘the other hand, if enun- 
ciates the principle of law. which is pro- 
pounded by the learned counsel for the 
respondents, 


6. The Tearned counsel! for the an« 
pellants has also placed reliance gn an= 
other Privy Council’s case, Kristoromoni 
Dasi v. Narendro Krishna Bahadur. (1889) 
ILR 16 Cal 383 (PC). In that case, the 
testator bequeathed the residue of his 
estate to his executors upon trust to pay 
the income to his daughter during her 
lifetime; and after her death in trust to 
convey the residue to his two halfs 
brothers, in equal moieties, and fo the 
heir or heirg male of their or either of 
their bodies, in failure of whom upon 
trust to give the same to the sons or son 
of his daughter. Both the half-brothers 
survived the testator. On the death of 
one of them, the daughter, making all 
persons interested parties, claimed that 
the trusts and limitations had become 
void as to one moiety of the residue bes 
queathed, and that she had become en« 
titled thereto for the, estate of a Hindu 
daughter, Qf the children, all were born 
after the testator’s death, save three sons 
of the surviving half-brother who were 
born in the testator's lifetime, It was ob- 
served by the Privy Council: 


“that the gift of the residue, so far 
as if purported to confer an estate of 
inheritance on the half-brothers, and the 
heirs male of their bodies, was contrary 
fo law and void; that the gift to the 
plaintiff's sons, unborn at the death of 
the testator, was incapable of taking 
effect? that each of the half-brothers 
fook an estate for life one moiety of the 
residue bequeathed, in r der exs 
pectant on the death of the plaintiff: and 
that accordingly, on the death of the half- 
brother, who had died before this suif 
was brought, the inheritance of 
moiety had devolved on the plaintiff, as 
daughter and heir of her father, and as 
she claimed.” 

The observations of the Privy Council do 
not also help the appellants in the pre~ 
sent case. They took into consideration 
Tarakeswar Rovy’s case, (1883) Ind App 


5r while coming to the aforesaid conclus 
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sions. A reading of the aforesaid cases 
shows that a bequest can ‘be made in fav~ 
our of a person or persons in succession 
who are in existence at the date of death 
of the testator. Under the Hindu law. as 
it existed before 1870, such a bequest did 
not create a new form of estate or alter 
the line of succession. As already ob-~ 
served above, all the three respondents 
were alive at the time of the death of 
Sukh Dayal, which took place on Septem~ 
ber 25, 1949. The bequest in favour of 
Ram Jowai for life and Ved Parkash, 
Dina Nath and Devinder Nath respon- 
dents, after her death, is in accordance 
with the principles of Hindu law as all 
the three respondents were in existence 
when their father died. The contention 
of the learned counsel for the appellants 
fis, therefore, rejected as it has no merit, 


qa The second contention of the 
fearned counsel for the appellants is 
that the judgment in the previous suit 
No. 75 of 1951, decided on 16-3-1953, 
titled as Ram Jowai v. Basti Ram, Exhi~« 
bit P-13 operateg as res iudicata between 
the parties in which it was held that tha 
will, in so far as it excludes the children 
of Shrimati Gangi (the appellants in the 
present case) from succession after the 
death of the plaintiff. was invalid. j 
objection was neither taken by the ap- 
pellants in the written statement nor in 
the grounds of appeal in this Court. He 
orally requests that he should be allow- 
ed to raise this contention in this Court, 
E do not find any sufficient reasons for 
allowing him to raise this contention. The 
matter should have been raised by him 
before the trial Court. He cannot be 
allowed to take this new point at this 
stage, I have also considered this matter, 
The contention of the learned counsel for 
the appellants has no force. It was held 
by the Subordinate Judge, in his judg~ 
ment dated March 416, 1953, (Exhibit P-13) 
that the question did not strictly speak- 
ing, arise in that case, After making the 
said observation, he observed that the 
will did not create an estate unknown to 
Hindu law. Section 11 of the Code of 
Civil Procedure says that no Court shall 
try any suit or issue in which the matter 
in issue has been directly and substantial- 
Ty in issue in a er suit between the 
same parties, or their representatives, in 
a Court competent to try such subsequent 
suit or the suit in which such issue has 
been subsequently raised, and has been 
heard and finally decided by such Court. 
The matter, according to the said sec- 
tion, should be directly and substantially 
in issue in the earlier suit. The word 
“substantially” means a matter of some 
importance and value. If the matter is 
not of importance for deciding the case, 
then it cannot be said to be a substantial 
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question. As the Subordinate Judge him- 
self held that that question did not strict- 
ly arise, therefore, any finding given by 
the Court would not operate as res iudi- 
cata in the present case. For the reasons 
recorded above, I am of the view that 
the decision in the earlier suit, copy of 
which is Exhibit P-13, will not operate 
as res judicata in the present case. 


8. The respondents filed cross- 
objections against the judgment of the 
trial Court in which they claimed that 
the appellants were not entitled to 1/5th 
share each but to 1/6th share each in pro- 
‘ perties marked as ‘F’ and ‘G’, which were 
coparcenary properties. Sukh Daval died 
on September 25, 1949. He had 1/6th 
share in the coparcenary properties 5/6th 
being that of his five sons. This, 1/6th 
share was inherited by his widow under 
sub-section (2) of Section 3 of the Hindu 
Women’s Rights to Property Act, 1937 
(hereinafter referred to as 1937 Act’). 
Section 5 of 1937 Act provides that a 
person shall be deemed to die intestate 
fn respect of all property ‘of which he 
has not made a testamentary disposition, 
which is capable of taking effect. Sub- 
section (2) of Section 3 and Section 5 are 
as follows :— 

“3 (1). eos oor ven dss 

(2) When a Hindu governed by any 
school of Hindu law other than the Daya“ 
bhaga School or by customary law „dies 
having at the time of his death an inte- 
rest in a Hindu joint family property. his 
widow shall, subject to the provisions of 
sub-section (3), have in the property the 
Same interest as he himself had, 

(3) ees bee ees ese 

(4) aos taR eed ees 


4. wecetonccscanee 


5. For the purposes of this Act, a 
person shall be deemed fo die intestate 
in respect of all property of which he has 
not made a testamentary disposition which 
is capable of taking effect,’* 


In the present case, the will made by 
Sukh Dayal is ineffective regarding ‘the 
coparcenary property. It is an established 
rule of Hindu law that before the Hindu 
Succession Act, 1956, a coparcener under 
the Mitakshara law had no power to dis~ 
pose of his coparcenary interest by will 
unless he was the sole surviving copar< 
cener. Ün this case, therefore, $S 

Dayal, who was not a sole surviving co-= 
parcener, shall be deemed to have died 
intestate regarding coparcenary property. 
On his death Ram Jowai gets 1/6th share 
in the coparcenary property of which she 
became full owner after coming into force 
of Hindu Succession Act, 1956. On her 
death in 1961. her share will be inherited 
by respondents in equal share. The ap- 
pellants will not get anything out of her 
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property. Thus each of the appellants 
is entitled to 1/6th share in properties 
marked as 'F’ and ‘G’. The judgment and 
decree of the trial Court in granting them 
2/5th share is erroneous. The cross+ 
objections, therefore, deserve to be acs 

cepted to that extent. ‘ 


_ 9. For the reasons recorded above, 
I dismiss R. F. A. 353 of 1962 and accepf 
cross-obiections marked as C. M. 312/0 
of 1963 and pass a preliminary decree in 
favour of the appellants regarding 1/3rd 
share ïn the properties marked as ‘F’ and 
‘G’. The case will vo back to the trial 
Court for appointment of Commissioner 
and passing of final decree. In the cits 
cumstances of this ease, I leave the pare: 
ties to bear their own costs. 
Order accordingly; 
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Index Note:— (A) Contract Act 
(1872), Section 62 — Suit for recovery of 
loan — When a creditor merely accepts a 
pronote or a cheque on account of hi 
outstanding loan, does it discharge the 
debtor of his liability to repay the said 
Joan leaving no cause of action to the 
plaintiff-creditor ? j : 

Brief Note:— (A) The plaintiff-cre« 

ifor advanced the loan in question and 
had sought to recover the said loan 
amount. In the circumstances, the defen» 
dant-debtor’s liability to pay the same 
did not extinguish on his having issued 
cheques or pronotes of the value equal 
fo the loan amount (it was only a condi- 
tional payment) unless the same were aca 
cepted by the plaintiff in full and final 
settlement of his claim, thus giving risa 
fo a new contract. Thus the suit for rex 
covery of Ioan shall have to be taken to 
be based on the original cause of action 


- alone. ATR 1954 Orissa 124 and AIR 1934 


Rang 389, Relied on. (Paras 7. 8) 

Index Note:— (B) Negotiable In- 
struments Act (1881), Section 64 — Whe- 
ther the non-presentment of a cheque in 
terms of Section 64 would discharge thd 
drawer thereof of his liability thereon to 
the holder. 

Brief Note: (B) The expression 
‘maker’ is of wider amplitude and can 
be generally used in relation to the pros 
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tort 


“note, bill of exchange and the cheque un~ 

the expression ‘drawer’. Therefore, 
the expression ‘other parties thereto’ must 
be interpreted to exclude from its ambit 
the ‘maker’ of the cheque as well. Other- 
wise the drawer of a cheque (held to be 
principal debtor under Section 37) would 
be absolved of his liability in case of non= 
presentment and the drawee would con- 
tinue to be liable thereunder, even if the 
drawer never placed at the disposal of 
the drawee any money to enable the 
latter to hongur the cheque. as and when 
presented. For the foregoing reasons, 
the drawer despite non-presentment of 
the cheque ig liable thereon. Case Law 
Discussed, (Paras 15, 17) 


Index Note :— (C) Negotiable Instru- 
ments Act (1881), Section 79 — Rate of 
interest = It ig not onen to a Court to 
allow less interest than agreed upon be- 
tween the parties. (Para 17) 

Nand Lal Dhingra with Krishan 
Kukar, for Appellant; S. C. Sibbal with 
R. C. Setla and Kapil Sibbal, for Res- 
pondents, 


JUDGMENT :— Primarily three pro< 
positions that have been canvassed and 
thus fall for determination in this regular 


first appeal are (1) whether the suit of. 


the plaintiff was based on the original 
consideration of the debt amount ad~ 
' vanced to the defendant-respondent and 
thus the non-presentment of the cheques 
for payment had no effect whatsoever on 
the latter’s liability towards the plaintiff- 
creditor; (2) whether, in the alternative, 
even if it ig assumed that the present suit 
was based on the said cheques, the non= 
presentment thereof in terms of Sec. 64 
of the Negotiable Instruments Act, 1881 
(Act 26 of 1881). hereinafter referred to 
as the Act, would discharge the drawer 
thereof of his Hability thereon to the 
holder and (3) whether it is open to the 
Court of law to allow lesser rate of in« 
terest on the principal amount than the 
one agreed upon between the parties ? 


2. The relevant facts, which hava 
a bearing on the propositions set out 
above, are that the plaintiff, who is a 
licensed money-lender, from time to time 
advanced in cash to the defendants a 
total sum of Rs. 22,100/- as loan pavable 
on demand; that against an amount of 
Rs. 7,700/~ out of the abovementioned 
Ioan amount the defendants issued in 
favour of the plaintiff cheques Exhibits 
P-1 to P-6 and pronote Exhibits A, C and 
E against a further sum of Rs. 12,000/- 
wherein the rate of interest was fixed at 
2 per cent. per annum; and that when 
the defendant failed to return the loan 
the plaintiff issued notice for the pay 
ment thereof to which he got no reply 
from them and that led to the filing of 
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the present suit for recovery of a sum of 
Rs. 26,700/-: Rs. 22,100/- out of that be~ 
ing the principal and Rs. 4,600/- interest 
thereon at the rate of twelve per cenf 
per annum. ' 


oF, The defendants resisted the 
suit, inter alia, with the plea that the 
cheques and pronotes in question had nof 
been presented, as required under Sec~ 
tion 64 of the Act and so they stood ab-~ 
solved of the liability under them. 

: 4, Issue No. 2 out of the issues 
which the trial Court framed on the basis 
of the pleadings is the only issue rele- 
vant for the purpose of this appeal and 
it Is in the following terms: 

“2. Whether the presentment of pro« 
notes and cheques is necessary? If so, 
to what effect?” 

The trial Court held that non-presenf« 
ment for payment of cheaues Exhibits 

-1 to P-6 on the drawee thereof, as re- 
quired by Section 64 of the Act, dis 
charged the defendants, the drawers 
thereof, of their liability under them and 
it thus disallowed to the plaintiff a decree 
with regard toa sum of Rs. 7,700/- 
covered by the said cheques and thus 
granted only a decree for Rs. 16,322/- 
which included Rs. 14,400/- as the prins 
cipal and Rs. 1,922/- as the interest theres 
on at the rate of six per cent per annum 

' 5. The defendants having not chal» 
fenged the judgment and decree of tha 
trial Court the controversy in this appeal 
is limited to the right to recovery of 
Rs. 7,700/- only at the instance of the 
plaintiff, 


6. Mr. Nand Lal Dhingra, learned 
counsel for the appellant, in support of 

first proposition, urged that the prin= 
cipal amount sought to be recovered was 
Joan advanced to the defendant-respon~ 
dent from time to time in that the pre~ 
sent suit-was based on the said conside~ 
ration, The cheques and pronotes that 
were issued by the defendants did not dis« 
charge the defendants of their liability to 
repay the said loan till the same were 
cashed unless the cheques and pronotes 
‘were accepted by the plaintiff in full and 
final settlement of his claim against the 
debtor îi e, the defendant-respondents. 


7. He further urged that the re~ 
payment of the loan through cheques and 
pronotes was only conditional. In suppor? 
of his submission, he placed reliance on a 
Division Bench judgment of the Orissa 
High Court reported in Abdul Maiid v. 
Ganesh Das Kalooram Lid, AIR 1954 
Orissa 124. The facts involved therein 
were that the plaintiff in that case sup 
plied 971 Maunds of paddy in three ins 
stalment to defendant No. 2 acting as 
agent of defendant No. T, the value there« 
of was assessed at Rs, 4,005/6/<, Defense 
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dant No. 2 made a cash payment of 
Rs. 1,005/6/. towards the aforesaid value 
of the paddy supplied by the plaintiff and 


for the remaining amount of Rs. 3.000/-, 
defendant No. 2 drew three cheques to 
be drawn from the deposit account of 
defendant No. 1 in the Darieeling Bank 
Limited, defendant No. 3. The cheques, 
when presented, were dishonoured, as by 
that time the said Bank had gone into 
liquidation. ‘The question therein arose 
as to whether there had been present 
ment of the cheques. The irial Court 
held. that there had been due presentment 
of the cheques and decreed the suit, The 
lower appellate Court holding that there 
had not been any presentment of the che- 
‘ques held defendant No. 2 absolved of 
his liability in view of Section 84 of the 
Act and against his judgment the casa 
was taken in appeal to the High Court. 
Mohapatra, J. speaking for the Bench, 
held that on a plain reading of the plaint 
itself it was clear that the present suit 
of the plaintiff was for recovery of the 
balance of the value of the paddy sup- 
plied to defendants 1 and 2 in three in 
stalments and that the suit was based on 
the original cause of action arising on the 
supply of paddy by the plaintiff. and ap- 
provingly quoted the following observa 
tions of Garth, C. J. made in Sheikh Ak- 
pe v. Sheikh Khan, (1881) ILR 7 Call 
56 3 : 
“when a cause of action for money. 
fs once complete in itself. whether for 
goods sold or for money lent, or for any. 
other claim; and the debtor then gives a 
bill or note to the creditor for payment 
of the money at a future time, the credi~ 
tor, if the bill or note is not paid at matus 
rity may always as a rule sue for the 
original consideration, provided that he 
has not endorsed or Iost or parted with 
the bill or note, under such circumstances 
as to make the debtor liable upon it to 
some third person.” 
The Jearned Judge also approvingly quot- 
ed the following observations of Richards, 
C. J. made in Ram Sarup v- Jasoda Kun= 
war, (1912) ILR 34 All 1585 


“If a creditor has a cause of action 
for the recovery of money, for which his 
debtor has executed a promissorv note, 
separate from and independent of the 
note, he can recover upon such case, 
ease the note for any reason- cannot be 
put in evidence. Nor is the creditor 
necessarily debarred from suing on the 
original cause of action by the fact that 
it arose out of the same transaction in 
the course of „Which the promissory nots 


was executed.” 


The Jearned Judge then wenę on to hold 
that the proposition of law is equally. 
glear that when a creditor accepts a pro- 
missory. note or a bill of exchange of a 


Harish Chander v. Ganga Singh & Sons ` 


w ALR 


cheque on account of his outstanding Ioan, 
it is taken as a conditional payment and 
the dues of the creditor will be discharged 
only when the creditor receives the cash 
and drew support for his above view -` 
from the following observations of Page, 
C. J. in a Full Bench decision of Ran= 
goon High Court reported in Chit Maung 
v. Roshan N. M. A. Kareem Comer and 
Co,, AIR 1934 Rang 389 (FB): 


_ “It is prima facie to be presumed lal- 
though the presumption is rebuttable} 
that the parties to the transaction have 
agreed that the promissory note or other 
negotiable instrument given and 
in such circumstances shall be treated as 
conditional payment of the loan; the 
cause of action on the original considera= 
tion for money lent being suspended dur= 
ing the currency of the negotiable instru 
ment, and if and So long as the rights of 
the parties under the instrument subsist 
and are enforceable; but the cause of 
action to recover the amount of the debf 
revives if the negotiable instrument is 
dishonoured or the rights thereunder are 
not enforceable. On the other hand the 
cause of action is extinguished when the 
amount due under the negotiable instru< 
ment is DAI....ceccceee” 


With respect I find myself in full agree- 
ment with the above view. Tn the case 
in hand, the plaintiff advanced the amount 
in question to the defendants on loan 
and, the frame of the plaint would show 
that he had sought fo recover the said 
ioan amount. The liability of the defen- 
dant debtors fo pay the same did not 
come to an end on their having issued 
cheques or promissory notes in question 
of the value equal to the Joan amount 
unless the same were accepted by the 
plaintiff creditor in full and final set- 
tlement of his claim thus giving rise to 
a new contract, 

. & _ The case of the defendants not 
being that the payment of the cheaues 
and pronotes was in full and final set- 
tlement of the dues. their Hability for 
the said dues remained and the present 
suit shall have to be taken to be based 
on that cause of action alone. That be- 
ing so, then the question of non-present- 
ment or due presentment of the cheques 
becomes irrelevant to the consideration 
of the liability of the defendants to their 
erediton ñ, e. the plaintiffi-appellant. ` 


5. In view of the above, if. bes 
comes unnecessary to examine the second 
proposition canvassed bv the learned 
Judge. However, since the Court below 
has non-suited the plainiiff-appellant 
regarding the amounf covered by the 
said cheques on the ground of non-pre= 
sentment, it is just as well that this ase 
pect of the case is also dealt with, | 
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10. The trial Court relied upon 
the judgment reported in Wallibhoy-~ 
Suleman v. Jagjiwandas Tulsidas, IR 
1936 Nag 260, for its conclusion that non- 
presentment of cheques in question on 
the drawee absolved the drawer thereof 
of his liability thereon to the holder in 
terms of Section 64 of the Act, 


11. For facility of reference, the 
‘provisions of Section 64 of the Act re~ 
quire immediate notice which are in the 
following terms: 


"64, Promissory notes, bills of ex 
change and cheques must be presented 
for payment to the maker, acceptor or 
drawee thereof respectively, by or om 
behalf of the holder as hereinafter pro~ 
vided, In default of such presentment, 
the other parties thereto are not liable 
thereon to such holder, pe 
Eid a * Ls [A 
'A perusal of the above provisions would 
indicate that these not only provide for 
the presentment of a promissory note, bill 
of exchange and the cheque on the 
maker, the acceptor or the drawee res~ 
> pectively, but also for the eventuality of 
mon-presentment by providing that in 
case of non-presentment ‘other parties 
thereto’ shall stand discharged of their 
liability thereon. The question that arises 
for consideration is as to what construc- 
tion should be put on the expression 
‘other parties thereto’. 


12. No decided case, reported or 
unreported, either of any High Court or 
that of the Supreme Court, directly deal- 
ing with the effect of non-presentment 
of a cheque on the liability of a drawer 
thereof has been brought to my notice, 
- However, in some cases, which either 
relate to the promissory note or the bill 
of exchange, the view expressed is that 
the expression ‘other parties thereto’ 
would mean the parties other than the 
maker of the promissory note, the ac~ 
ceptor of the bill of exchange and the 
drawee of the cheque, as the case may 
be; while one or two authorities have 
gone to the extent of holding that the 
expression ‘other parties thereto’ has re- 
ference only to the holder of the nego- 
tiable instrument in question. Phul 
Chand v. Ganga Ghulam, (1899) ILR 21 
‘All 450, and Manik Ratan Guin v. Pra- 
kash Chandra, AIR 1955 Cal 338, fall in 
the first category, while Oudh Commer- 
cial Bank Ltd. v, Gur Din, 59 Ind Cas 
604 = (AIR 1920 Oudh 191) falls in the 
second category. 

13. Ghania Lal v. Karam Chand, 
AIR 1929 Lah 240, approvingly quoted 
the ratio of Phul Chand’s case, (1899) 
ILR 21 All 450 (supra) and held that the 
maker of the promissory note despite 
non-presentment of the promissory note 
gontinued to be liable thereon, In Benas 
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res Bank Ltd. v, Hormusji Pestonji, 
(1930) ILR 52 All 696 = (AIR 1930 All 
648) which was a case wherein the pro- 
position to be settled was as to whether 
acceptor of the bill of exchange was or 
was not discharged of his liability there- 
on in the eventuality of the same not 
having been presented by the holder for 
‘payment to him, i.e, the acceptor, Fol« 
lowing the ratio of Phul Chand’s case 
(supra) it was held that the ‘expression 
‘other parties thereto’ meant the parties 
‘other than the maker, the acceptor and 
the drawee of the promissory note, bili 
of exchange and cheque respectively, 


14. (Firm) Wallibhoy-Suleman’s 
case, ATR 1936 Nag 260 (supra) dealf 
with the proposition as to whether the 
drawer of a bill of exchange is absolved 
of his liability thereunder, in case of 
mon~presentment of the same for pay 
ment on the acceptor. It was held that 
the drawer being a mere surety for the 
payment of the amount, so his liability 
was merely conditional. It was further 
held that the expression ‘other parties 
thereto’ included, inter alia, the drawee 
of the bill of exchange and thus absolv~ 
ed him of his liability thereon in case of 
aL pillage apr onan for payment and so in 
view of the well recognised principle of 
law that the discharge of the principal 
is discharge of the surety, the drawer 
of the bill of exchange in question also 
stood discharged of his liability. 


_ i. Tn the decisions of the Lahore 
‘High Court, the Allahabad High Cour? 
and the Calcutta High Court noticed 
above, the expression ‘other parties 
thereto’ has been interpreted to exclude 
from its ambit only the maker of the 
‘promissory note, acceptor of the bill of 
exchange, and drawee of the cheque, 
perhaps by presuming that the expres- 
sion ‘other parties thereto’ be read as 
‘other parties thereto respectively’, 
otherwise the word ‘maker’ could not 
have been limited in its application to 
the promissory note only. I am of the 
opinion, with respect, that if that had 
‘been the intention of the legislature, 
then the word ‘respectively’ would have 
been added after the expression ‘other 
parties thereto’ also as it did, in the ear~ 
lier part of this section, which portion 
reads: ‘the maker’, ‘the acceptor’ or ‘the 
‘drawee’ of the promissory note, bill of 
exchange or cheque respectively, I am 
of the view that the expression ‘maker’ 
is of wider amplitude in its use. It can 
be generally used in relation to all the 
three types of negotiable instruments, 
namely, promissory note, bill of exchange 
and the cheque unlike the expression 
‘drawer’ which for the same purpose has 
been used in relation to only the bill of 
exchange and the cheque and in the 
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evident from the provisions of Section 37 
of the Act wherein the expression 
‘maker’ had been used both in relation 
to promissory note and the cheque, 
while regarding the bill of exchange, the 
expression ‘drawer’ had been used. I 
am, therefore, of the considered view 
that the expression ‘other parties there- 
to must be interpreted to exclude from 
its ambit the ‘maker’ of the cheque as 
wel. Otherwise it does not appeal to 


cheque in case of non-presentment for 
payment and the drawee would continue 
to be saddled with the liability there- 
under, even if either at the time of issue 


wee any money to enable the latter to 
honour the cheque, as and when pre~ 
sented, 


16. For the foregoing reasons, I 
hold that the drawer (the defendant-res- 
pondents) despite mon-presentment of 
the cheques in question is liable thereon. 
I, therefore, also decree the suit of the 
plaintiff regarding the amount covered 
by cheques Exhibits P-1 to P-6 amount~ 
ing to Rs. 7,700/-. 


17. Now coming to the third con- 
fention advanced by the learned counsel 
that it was not open to the trial Court to 
allow less interest than agreed upon be~ 
tween the parties, it. has to be pointed 
out that in the pronotes the rate agreed 
upon between the parties was 12 per 
cent. per annum, but the trial Court 
allowed interest at the rate of six per 
cent. per annum. In my opinion, the trial 
Court in this regard seems to have acted 
against the mandatory provisions of Sec- 
tion 79 of the Act which provides that 
when interest at a specified rate is ex- 
pressly made payable on a promissory 
mote or a bill of exchange, interest shall 
be calculated at the said specific rate on 
the amount of principal money due 
thereon, 


18. In view of the above, the trial 
Court ought to have allowed interest on 
the principal amount at the rate of 12 
per cent. per annum. Hence I order that 
the appellant would be entitled to 12 per 
cent. per annum interest on Rs. 12,000/-. 
As regards the balance amount of Rupees 
10,000/-, there being no such agreement 
in writing as is the case with regard to 
the pronotes, the appellant would be en~ 
titled to only the customary interest ie, 
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; A. L R 
six per cent. per annum. As far as the 
future interest on the total decretal 
amount is concerned, that in any case 
would be at six per cent. per annum, 


19. For the reasons stated, the 
claim of the appellant with regard to the 
amount covered by cheques, Exhibits P-1 
to P-6, totalling Rs. 7,700/~ is also allow~ 
ed along with the interest as mentioned 
above. The judgment and decree of the 
trial Court stands modified to the extent 
indicated and the appeal is allowed with 


costs, 
Appeal allowed, 
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HARBANS Sman. o J. AND BAL RAJ 
TP - 
Balwant Rai, Appellant v. Gurdas 
Rai and another, Respondents.. 
First Appeal No. 245 of 1961, D/~ 
31-1-1973, from decree of Rajinder Lal 
ae Sub-J., Ist Class, Moga, D/- 2-12 


Index Note:— (A) T. P. Act (1882), 
S. 44 — Usufructuary mortgagee from 
@ coparcener — He can maintain suit for 
separate possession by partition. AIR 
1940 Mad 491, Rel. on. (Para 7) 

D. N. Aggarwal, Sr. Advocate with 
B. N. Aggarwal, for Appellant; H. L, Sa- 
rin, Sr. Advocate with M. L. Sarin and 
Inderjit Malhotra, for Respondents, 

JUDGMENT :— Gurdas Rai defen= 
dant-respondent mortgaged his one-half 
share in Ahata of shop No. 36 situated in 
the area and abadi of Martin Ganj 
Mandi, Moga, measuring 4 marlas and 6 
Sarsahis, built of pukhta masonry con< 
sisting of a kotha, verandah, kitchen, 
bathroom, meani pukhta staircase, bai- 
thak, dalan, and courtyard on the lower 
storey and a chaubara, kitchen and 
pukhta staircase on the second storey, - 
by means of mortgage-deed dated De~ 
cember 15, 1956, (Exhibit P-1), in favour 
of Balwant Rai, plaintiff-appellant, for a 
sum of Rs. 3,000/—. The mortgage was 
with possession. It is stated in the mort- 
gage-deed that the possession had been 
delivered to the mortgagee on the spot, 
A portion of the mortgaged property was 
given over to Gurdas Rai as a tenant for. 
Rs. 15/~ P.M. The mortgage amount was 
not to carry any interest. The mortgagee 
could occupy the mortgaged premises 
himself or lease it out to some other per~ 
son and enjoy the usufruct thereof, Gur- 
das Rai mortgagor could redeem the 
mortgage at the time of any Nimani by 
paying the entire mortgage amount. Bal- 
want Rai tried to eject Gurdas Rai from 
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the premises by filing petitions under 
Section 13 of the East Punjab Urban 
Rent Restriction Act but was unsuccess< 
ful. He then filed a suit. out of which the 
present appeal has arisen, on August 2, 
1960, for separate possession of one-half 
share of the double-storey house which 
had been mortgaged with him by Gur- 
das Rai. The defendants to the suit were 
Gurdas Rai and his brother Jagan Nath, 
who was the owner of the other half 
share of the house. The suit was contest- 
ed by both the defendants and the fol- 
lowing issues were framed on October 
ùl, 1960:— 

1. Is not the suit competent as 
framed? 

2. Is not the suit properly valued 

for the purposes of court-fee and juriss 
diction? 
Both these issues were decided against 
the defendants by the learned trial Court 
by order dated October 12, 1960, and 
thereafter the trial of the suit proceede 
ed on the following. issues:— 

1. Is the plaintiff entitled to sepas 
hee possession of the property in quese 

ion? 

2. Has the property in question been 
partitioned between the defendants? If 
so, when and with what effect? 

3. Is the property in question im= 
‘partible and, if so, its effect? : 

4. Relief, : 

2. The learend trial Court decide 
ed issue No. 1 against the _ plaintiff-ap~ 
pellant and issues 2 and 3 against the 
defendant-respondents, with the result 
that the suit of the appellant was dis- 
missed on December 2, 1960. Against 
eat decree, the present appeal has been, 

e a 

3. The Jearned counsel for the 
appellant has argued that under Section 
44 of the Transfer of Property Act, the 
appellant is entitled to enforce partition 
of the mortgaged property with the co= 
owner of the mortgagor. This section 
reads as under:— 

“Where one of two or more cox 
owners of immovable property legally 
competent in that behalf transfers his 
share of such property or any interest 
therein, the transferee acquires, as to 
such share or interest, and so far as is 
mecessary to give effect to the transfer, 
the transferor’s right to joint possession 
or other common or part-enjoyment of 
the prperty, and to enforce a partition of 
fhe same, but subject to the conditions 
and liabilities affecting, at the date of 
the transfer, the share or interest so 
transferred. 

_. Where the transferee of a share of a 
@welling-house belonging to an undivid- 
ed family is not a member of the family, 
mothing in this section shall be deemed 
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to entitle him to joint possession or other 
common or part-enjoyment of the 
house,” 


4, Section 58 of the said Act de- 
fines a ‘mortgage’ as the transfer of an 
interest in specific inmmovable property 
for the purpose of securing the payment 
of money advanced or to be advanced by 
way of loan, an existing or future debt, 
or the performance of an engagement 
which may give rise to a pecuniary liabi- 
lity, It is thus evident that the appel- 
lant is a transferee of interest of the 
mortgagor in the joint property owned 
by him and his brother Jagan Nath and, 
in order to give effect to the transfer, it 
is necessary that the mortgagee should 
be permitted to enforce partition of the 
same as he is not in possession of the 
mortgaged share of Gurdas Rai. Both 
the defendants appeared as their own 
witnesses to support the plea that they 
had effected private partition of their 
ïoint house. Jagan Nath stated that the 
house in question was owned by him and 
Gurdas Rai defendant in equal shares 
and was obtained by them in family 
partition effected between them and their 
other brothers in 1954. In 1955 they con- 
structed some rooms in this house on 
the upper storey and thereafter in that 
very year partitioned it between them- 
selves, Jagan Nath got a room, a veran- 
dah, a courtyard and the Baithak on the 
ground floor. The dalan was kept joint 
and the remaining property fell to the 
share of Gurdas Rai. Jagan Nath rented 
out his portion in 1956 and since then he 
had been realising its rent. Gurdas Rai 
is residing in his share and they again 
got effected a partition of the house in 
May. 1956, on those very lines. In cross- 
examination, he stated that the partition 
‘was never reduced into writing and no 
other person was present at the time of 
partition. Gurdas Rai appeared as D.W. 2 
and stated that he and Jagan Nath got 
the house in suit in’ partition with the 
other brothers and thereafter built a 
chaubara, staircase and kitchen. Then 
they partitioned the house. He got a 
chaubara, a kitchen, a small room and 
the room underneath that small room. 
The remaining portion went to Jagan 
Nath and that they have been in posses- 
sion of their respective shares since 
then. Jagan Nath had given his portion 
on rent and, at the time of the mortgage- 
deed, he was in its possession according 
to partition and showed it to the plain- 
tiff-appellant. Evidently, the statements 
with regard to partition made by the 
two defendants are wholly false. If the 
parties had taken possession, as 
alleged, before the mortgage was 
effected, Gurdas Rafi would have 
mentioned his portion which was 
in his possession as the mortgaged pro- 
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perty and not one-half share of the en= 
tire house consisting of the lower storey 
as. well as the upper storey. Not only 
the two storeys are mentioned, but the 
rooms and accommodation of both the 
storeys are also mentioned. The learned 
trial Court was, therefore, right in cons 
cluding that there had been no partition 
of the house between the brothers. The 
finding on issue No. 2 is, therefore, 
affirmed. The finding on issue No. 3 is 
also affirmed as both the defendants 
themselves alleged that they had parti- 
tioned the house privately. They cannot, 
therefore, be allowed to say that the 
bouse is impartible, 


5. In view of the decision on 
fissue No. 2 that the house had not been 
partitioned between the defendants, it 
follows that in order to enjoy his secux 
rity the appellant is entitled to havea 
separate possession by partition of one~ 
half share of his mortgagor, to which he 
is entitled under Section 44 of the Trans- 
fer of Property Act referred to above. It 
is not a joint family house and, theres 
fore, proviso to Section 44 ibid does not 
apply. It was held by a Division Bench 
of the Bombay High Court in Moti 
Meghaji Marwadi v. Amarchand Raja- 
ram, AIR 1933 Bom 121, (as per the 
head-note) as under:— 

“Under the Hindu law, as admin= 

istered in the Bombay Presidency, a 
mortgagee from a coparcener in a joint 
Hindu family, who is entitled to claim 
possession of the mortgaged property 
under the mortgage-deed, can maintain 
a suit for partition of the joint family. 
property.” 
In that case, the main issue for deter» 
mination was whether the suit for parti- 
tion was maintainable. It was contended 
that the plaintiff being the mortgagee 
from a coparcener in a joint Hindu 
family who was not in possession of tha 
property at the date of the mortgage, 
was not entitled to maintain the suit for 
partition and possession. This issue was 
decided in favour of the plaintiff by the 
High Court with the above observations 
which were based on two rulings in 
which lessees from coparceners were 
held competent to maintain suits for 
partition and possession. The rulings 
relied upon are Ramasami Chetti v. Ala~ 
girisami Chetti, (1903) ILR 26 Mad 361 
and Muhammad Jafar Khan v. Mazhar« 
ul-Hasan, (1906) 3 All LJ 474. A learned 
Single Judge of the Madras High Court 
in Hariharayyar v. Ahammadunni, AIR 
1940 Mad 491, held:— 


“Under Section 44 of the Transfer of 
Property Act, not only a transferee of a 
share but also of any interest therein 
ean sue for partition, but the section im-= 
poses a limitation, namely, it must be 
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A.L R. 
necessary to give effect fo the transfer,” 


The two rulings referred to above werg 
relied upon. 


6. In order to effectuate a usua 
fructuary mortgage it is necessary that 
the mortgagee should obtain possession 
of the mortgaged property in order to 
realise the amount of loan advanced and 
the interest accrued thereon, Although 
in the mortgage-deed it is mentioned 
that the possession of the mortgaged pros 
perty was given to Balwant Rai, mort« 
gagee, yet no possession in fact was 
given. In his written statement dated 
March 5, 1959, filed by Gurdas Rai, res» 
pondent, in the Court of the Rent Con= 
troller, Moga, (Exhibit P-2), he stated:— 

“I have mortgaged one-half share 
with the petitioner for Rs. 3,000/-. Af 
that time, the petitioner prepared a writ= 
ing of chakota at Rs. 15/- per mensem 
against him in lieu of interest at the rate 
of Rs. -/8/- pér cent. per mensem. Other« 
wise, neither handing over of possession 
‘was envisaged, nor the creation of any 
tenancy, only the payment and receipt? 
of interest was given this written form.” 

7. It is thus evident that the pos- 
session of the mortgaged property was 
not given to the plaintiff-appellant, He 
is, therefore, entitled to separate pos- 
session by partition of the mortgaged 
house, so that he may enjoy the secu- 
rity for the mortgage to the best advan- 
tage. The decision of the learned trial 
Court on issue No. 1 is against the pro- 
visions of Section 44 of the Transfer of 
Property Act and is reversed. 

8. For the reasons given above, 
this appeal is accepted and, setting aside 
the decree passed by the learned trial 
Court, the case is remitted for separat= 
fng the portion of the house, which is 
the mortgaged security, between the ap- 
pellant and Jagan Nath respondent, in 
accordance with the provisions of the 
Partition Act or any other law’ applic- 
able. The appellant is entitled to his 
costs of this appeal to be paid by the 


respondents, 
Appeal allowed, 
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Sucha Singh Bajwa s/o Sadhu Singh 
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through the Revenue Secretary to Govt 
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order of reference made by D. K. Maha- 
fan and Pritam Singh Pattar, JJ., D/- 
4-11-1973, 

Index Note:—~ (A) Constitution of 
India, Arts. 31-C, 31-A and 39 (b) (c) — 
Object of Art. 31-C — Effect of decision 
în AIR 1973 SC 1461 —Punjab Land Re~ 
forms Act (10 of 1973) Pre. and S. 2 — 
Constitutionality — Act if immune from 
attack in spite of declaration in S. 2. 

Brief Note:— (A) The object of Arti- 
ele 31-C is to make a legislation giving 
effect to the policy of the State towards 
securing the principles specified in clau- 
ses (b) and (c) of Article 39 immune from 
attack under Articles 14, 19 and 31 of 
the Constitution. Art. 31-A further pro~ 
vides that such a law would not be call- 
ed in question in any Court on the 
ground that it does not give effect to 
such policy, if it contained a declaration 
that it was enacted to give effect to such 
policy. After the decision of the Supreme 
Court in AIR 1973 SC 1461 striking down 
the latter part of Art. 31-C barring judi< 
tial review, it is now open to the High 
Court to examine whether the Act gives 
effect to the policy of the State towards 
securing the principles specified in Arti- 
ele 39 (b) or (c) of the Constitution in 
spite of the declaration contained in Seca 
tion 2 of the Act, which has become re- 
‘dundant. If the Act and its provisions 
fall either under Art. 31-A or under Arti- 
cle 39 (b) and (c) of the Constitution, their 
constitutional validity cannot be challeng~= 
ed on the ground that they are inconsis< 
tent with or take away or abridge any of 
the rights conferred by Art. 14, Article 19 
er Article 31 of the Constitution. 

; (Para 3) 

The Act is clearly a measure of 
agricultural reform and its provisions 
fall under Article 31-A of the Constitu« 
tion as they relate to the acquisition by 
the State of any estate or of any rights 
therein or the extinguishment or modi- 
fication of any such rights as provided 
in sub-clause (a) of clause (1) of Article 
31-A. (Paras 4, 6) 

The various provisions of the Act in 
so far as the acquisition of surplus land 
and its distribution amongst the poorer 
and weaker sections of the society men~ 
tioned in Section 11 of the Act are con- 
cerned, can also be justified under clau- 
ses (b) and (e) of Article 39 of the Con- 
stitution. (Paras 10, 11} 

The Act is therefore immune from 
attack on the ground that its provisions 
take away or abridge any of the funda- 
mental rights guaranteed under Articles 
4, 19 and 31 of the Constitution. 

(Para 12) 

Index Note:— (B) Panjab Land Re- 
forms Act (10 of 1973), S. 5 — Constitu- 
tionality — Section 5 not ultra vires of 


.cumstances, 


State (FB) 


Art. 15 of the Constitution. 
Constitution of India, Art. 15). 
Brief Note:— (B) Section 5 of the 
Act cannot be held to be ultra vires Arti-« 
cle 15 of the Constitution merely because 
it allows the holder or owner of land to 
select a separate permissible area in res4 
pect of each adult son but not so in resa 
pect of each adult daughter. (Para 13} 
Section 5 provides for the measure 
‘of permissible area that a person with 
‘one or more adult sons will be allowed 
to select out of the area owned or held 
by him and his children, whether male 
or female, have not been given any right 
to make a selection for himself or her 
self. It cannot, therefore, be said that this 
section makes a discrimination between 
a son and a daughter in respect of his 
or her permissible area on the ground 
of sex alone. In so far as no distinction 
between a male and a female holder on 
owner of land has been made in respect 
of the permissible area in any given cir~ 
2 there is no violation of 
Article 15 of the Constitution. 
(Paras 13, 16} 

__ It is open fo the legislature to pres- 
cribe the extent of the permissible area 
for each landowner and to adopt a meas 
sure therefor on any rational basis. The 
measure prescribed in Section 5 cannot 
be termed as irrational. It is the fact of 
a daughter going out of the family after 
marriage that seems to have prevailed 
with the legislature for not making a 
provision for selection of a separate per- 
missible area in respect of an adult 
daughter by the landowner which is 
made clear by the exclusion of a minor 
married daughter from the definition of 
‘family’ in Section 3 (4) of the Act. 

(Para 17) 

Index Note:— (C) Punjab Land Re- 

forms Act (10 of 1973), S. 5 — Not ultra 

vires State Legislature. (X-Ref:— Con4 
stitution of India, Art. 246). 

Brief Nate:— (C) S. 5, as enacted, does 
not deal with or operate in the field of 
succession, and, therefore, cannot be said 
to have entrenched upon the field of 
legislation within the exclusive jurisdic- 
tion of Parliament. (Para 18) 

Index Note:— (D) Punjab Land Re~ 
forms Act (10 of 1973), Ss. 3 (10) and 4 
— Constitutionality — S. 3 (10), S. 4 (2) 
proviso (ii), part of Cl. (a) and whole of 
cl. (b) of S. 4 (4) declared unconstitud 
tional — Provisions being separable resti 
of Act remains unaffected. (X-Ref:— 
Constitution of India, Art. 31-A (1), Pro~ 
viso 2). (X-Ref:— Punjab Land Reforms 
Rules (1973), R. 5 (4)). 

Brief Note:— (D) The definition of the 
expression ‘person’ in Section 3 (10) of 
the Act, in so far as it includes ‘family’, 
is unconstitutional and is struck down 
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with the result that în every provision of 
the Act the word ‘person’, wherever used, 
shall not include ‘family’. Consequently, 
proviso (ii) to sub-section (2} of Section 
4 is struck down and shall stand deleted, 
From clause (a) of sub-section (4) of Secs 
tion 4, the words ‘or if such person is a 
member of a family, together with the 
Jand held by every member of the family’ 
shall stand deleted. Clause (b) of sub= 
section (4) of Section 4 shall also stand 
deleted. Rule 5 (4) of the Punjab Land 
‘Reforms Rules, 1973, has become redun~ 
dant and is also deleted. These provisions 
are separable and their unconstitutionaa 


‘lity and deletion will not affect the other 


provisions of the Act or make them un= 
workable, (Para 21} 


The provision for pooling together of 
the entire land held by the members of 
the family, as defined, on the appointed 
day, out of which one permissible area 
in terms of Section 4 of the Act has to 
be selected, is violative of second proviso 


to Article 31-A (1) of the Constitution as- 


no provision for payment of compensa 
tion in terms of that proviso has been 
made in the Act, and is, therefore, void. 


(Para 19) 
Index Note:— (£) Punjab Land Re4 
forms Act Ae of 1973), S. 4 (5) — Consti-+ 
tutional validity — Cannot be challenged 
in view of protection of Article 31-A Z 
EAT Constitution of India, Articl 


Brief Note:—= {E} S. 4 (5) of the Ac 
is constitutionally valid. ‘The challenge 
to its validity in so far as it nullifies all 
transfers of and by way of sale, gift or 
otherwise, made by the landowner after 
the appointed day and before the coms 
mencement of the Act unless he is abla 
to prove that those transfers were bona 
fide, being based on the provisions of 
Arts. 19 and 31 of the Constitution is not 
permissible as it is protected by Article 
31-A. If a landowner is able to satisfy: 
the Collector that any transfer of land 
made by him after January 24, 1971, was 
bona fide, that transfer will be recognis+ 
ed. It is only mala fide tnansfers, which 
shall be presumed to have been made 
with a view to reduce the surplus area 
in view of the impending legislation, that 
are to be ignored. Such a provision is an 
integral part of the Act and of the ag~ 
rarian reforms which are sought to be 
brought about and mala fide transfers 
to defeat the provisions of such an Act 
after the knowledge of its enactment 
cannot be allowed, AIR 1954 Punj 167 
and AIR 1962 SC 50, Rel, on; AIR 1972 


SC 2097, Dist, (Paras 22, 23) 
Index Note: (F) Fane Land Re- 
forms Act Go “Of 1973), S. 19 — Cannot 
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A.LE 
be challenged on ground that compensa: 
tion payable for surplus area acquired 
is not adequate or illusory in view of 
poteci by Art, 31-A of the Constitu4 
(Para 24} 


Index Note:— (G) Punjab Land Be-= 
forme Rules (1973), R. 10 and Sch, B ~~ 
dity. we 


Brief Note«— {Gf Every Tandownen 
shall get the: permissible area worked 
out on the basis of the quality of land in 
accordance with one and the same for 
mula and no question of discrimination 
Detween one landowner and another 
arises nor can the formula be termed as 


arbitrary or unworkable, (Para 25) 
Cases Referred: Chronological Parag 
‘ATR 1973 SC 1461 3 
AIR 1973 SC 2734 6 
AIR 1972 SC 2097 23 
AIR 1972 SC 2301 g 
1966 Cur LJ 678 (Punj) 16 


AIR 1962 SC 36 = 1962-2 SCR 586 15 
ATR 1959 SC 475 23 
AIR 1959 SC 519 8 
ATR 1954 SC 321 = 1954 SCR 930 = 1954 

Cri LJ 886 t5 
AIR 1954 Punj 167 (FB) 22 
ATR 1952 SC 123 = 1952 SCR 435 = ety 


Cri LJ 805 4 
ATR 1952 SC 252 = 1952 SCR 889 OL 
ATR 1951 Cal 85 22 
AIR 1941 FC 16 22 

B L, Sibal Sr, Advocate (K, Po 
Bhandari, Kapil Sibal, and R. C, Setia 


with him), for Petitioner; J, S. Wasu, Ads 
vocate-General, Punjab (S, K, Syal, and, 
D. N. Rampal, Asst, Advocate~General, 
with bim), for Respondent, 


BAL RAS TULI, J.;— A number of 
writ petitions have been filed challeng-~ 
ing the constitutional validity of the varis 
ous provisions of the Punjab Land Res 
forms Act, 1973 (hereinafter referred to 
as the Act). The Act received the assent 
of the President of India on March 24, 
1973, and was published in the Punjab 
Govt. Gazette under notification No. 12 
Leg/73 dated April 2, 1973, ‘from which 
date it came into force. It is not neces< 
sary to state the facts of any case bes 
cause all these cases (C. W. Nos. 3145, | 
3150, 3210, 3254, 3287, 3288, 3293, 3456 
to 3463, 3469, 3470, 3472, 3503, 3547 to 
3550, 3564 to 3568, 3629 and 4004 of 1973) 
will be decided on merits by a learned 
Single Judge in the light of the decisions 
rendered in this judgment, 
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2. The sections of the Act which 


have been challenged as ultra vires ard 
Section 4, Section 5 and the definitions of 
- ‘family’ and ‘person’ in Section 3 (4) and 
(10), These sections read as under:— 

"4 (1), Subject to the provisions of 
Section 5, no person shall own or hold 
Jand as landowner or mortgagee with 
possession or tenant or partly in one 
capacity and partly in another in excess 
of the permissible area. f 

(2) Permissible area shall mean in: 
respect of—~ ` 

(a) land under assured irrigation and 
capable of yielding at least two crops ini 
a year (hereinafter in this Act referred 
to as ‘the first quality land’), seven hec4 
tares; or 

(b) land under assured irrigation for 
only one crop in a year, eleven hectares 
or ‘ 

(c} barani Iand, 20.5 hectares; or 

{d) land of other classes including 
banjar land, an area to be determined 
according to the prescribed scale with 
reference to the intensity of irrigation, 
productivity and soil classification of 
such classes, having regard to the respe 
tive valuation and the permissible area 
of the classes of land mentioned at (a)í 
{b) and (c) above, subject to the condi< 
tion that the area so determined  shalll 
mot exceed 21.8 hectares, f 

Provided that— f 

(i) where land consists of two or 
more classes, the permissible area shall 
be determined on the basis of relative 
valuation of such classes of land, subject 
to the condition, that it does not exceed 
21,8 hectares; 

Gi) whera the number of members 
of a family exceeds five, the permissible 
area shall be increased by one-fifth of 
the permissible area for each member in 
excess of five, subject to the condition 
that additional land shall be allowed for 
mot more than three such members, 

(8) Notwithstanding anything con< 
fained in sub-section (2), where any land 
is comprised in an orchard on the ap“ 
pointed day, such land shall, for the pur-= 
pose of determining the permissible area, 
be treated as barani land. > 


{4} (a) Where a person is a member 
of a registered co-operative farming so~ 
ciety, his share in the land held by such 
society together with his other land, i 
any, or if such person is a member of a 
family, together with the land held by 
every member of the family shall be 
taken into account for determining the 
permissible area; 

_ (b} where a person is a member of 
amily, the land held by such person to- 
gether with the land held by every other 
member of the family, whether individu~ 
ally or jointly, shall be taken into ac- 


acquisition. 
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count for determining the permissible 
area. 

(5) In determining the permissible 
area, any land which was transferred by 
sale, gift or otherwise, other than a bona 
fide sale or transfer, after the appointed 
day but before the commencement of 
this Act, shall be taken into account as 
if such land had not been transferred 
and the onus of proving the transfer as 
bona fide shall be on the transferor. 

(6) For the purpose of valuation of 

d one and quarter hectares of banjar 
land shall be treated as equivalent in 
‘value to one hectare of barani land. 


(7) For evaluating the land of any 
sperson at any time under this Act, the 
land owned by him immediately before 
the commencement of this Act as well as 
the land acquired by him after such 
commencement by inheritance, bequest 
or gift from a person to whom he is an 
heir shall be evaluated as if the evalua- 
tion was being made on the appointed 
day and the land acquired by him after 
‘such commencement in any other man= 
mer shall be evaluated as if the evalua- 
tion was being made on the date of such 


5 (1) Every person, who, on the ap- 
pointed day or at any time thereafter, 
owns or holds land as landowner or 
mortgagee with possession or tenant or 
partly in one capacity and partly. in ano- 
ther in excess of the permissible area, 
shall select his permissible area and inti- 
mate his selection to the Collector, and 
where land is situate in more than one 
district, to the Collectors concerned, 
through a declaration to be furnished in 
such form and manner and within such 
period as may be prescribed and if such 
person has an adult son, he shall also be 
entitled to select separate permissible. 
area in respect of each such son, out of 
the land owned or held by him subject 
to the condition that the land so selected 
together with the land already owned or 
held by such son, shall not exceed the 
permissible area of each such son: 


Provided that where land is situate 
fn more than one patwar circle, the de- 
claration shall be supported by an affida- 
twit in the prescribed form, 

(2) In making the selection, such a 
person shall include firstly, land morta 
gaged without possession and secondly, 
Jand under self-cultivation on the date 
of commencement of the period pres 
eribed for furnishing the declaration 
under sub-section (1) but shall not ins 
elude area declared surplus under the 
Punjab Law, the Pepsu law or this Act, 
other than the area which was exempt 
from utilization by the State Govern= 
ment immediately before such commences 
ment, 
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3 (4) ‘family’ in relation to a person 
means the person, the wife or husband, 
as the case may be, of such person and 
his or her minor children, other than a 
married minor daughter; 

3 (10) ‘person’ includes a company; 
family, association or other body of in- 
dividuals, whether incorporated or not, 
and any institution capable of bolding 
property;”. 

3. The first point argued by Shri 
L. Sibal, the learned counsel for the 
petitioners, is that in spite of the decla~ 
‘ation made in Section 2 of the Act there 
the provisions of 










19 and 31-A. It has been urged that in 
view of the declaration made in Section 
2, the constitutional validity of the Act 
had to be judged in. the light of the prin- 
ciples specified in clauses (b) and (c) of 
Article 39 of the Constitution alone 
without reference to any other Article 
thereof. In my view, there is no merit in 
this submission. 

Section 2 reads as under:— 

“2. It is hereby declared that this 
‘Act is for giving effect to the policy of 
the State towards securing the principles 
specified in clauses (b) and (c) of Article 
39 of the Constitution of India.” 

The declaration in Section 2 seems to 
have been made by the Legislature in 
view of the provisions of Article 31-C, 
which was inserted in the Constitution 
_ by the Constitution (Twenty-fifth Am- 
endment) Act, 1971, and reads as under:— 

“31-C. Notwithstanding anything 
contained in Article 13, no law giving 
effect to the policy of the State towards 
securing the principles specified in clause 
(b) or clause (c} of Article 39 shall be 
deemed to be void on the ground that 
it is inconsistent with, or takes away or 
abridges any of the rights conferred by 
Article 14, Article 19 or Article 31; and 
no law containing a declaration that it is 
for giving effect to such policy shall be 
. called in question in any Court on the 
ground that it does not give effec? to 
such policy: 


Provided thaf where such law is 
made by the Legislature of a State, the 
provisions of this Article shall not apply 


thereto unless such law, having beem 


reserved for the consideration of the 
President, has received his assent.” 

The purpose of this Article was to make 
a legislation giving effect to the policy of 
the State towards securing the principles 
specified in clauses (b) and (c) of Article 
39 immune from attack under Articles 
14, 19 and 31 of the Constitution. It was 
jfurther provided that such a law would 
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not be called in question in any Court on 
the ground that it does not give effect! 
to such policy, if it contained a declara- 












Court in Kesavananda Bharati Sripada 


of Article 39 in spite of the declaration, 
so that if it does, the various provisions 
of the Act will be immune from attack 


grounds mentioned in those Articles. 
my opinion, it is not necessary to go into 
the matter whether the Act and its pro- 
visions primarily give effect to the policy: 
of the State as specified in clauses (b) 
and (c) of Article 39 of the Constitution 
because if this Act and its various pro- 
visions are covered under el ae 31-A 
of the Constitution, they shall be im- 
mune from attack under Articles a 19 
and 31. The net result is that if the 
Act and its provisions fall either under 


or Article 31 of the Constitution. In this 
view of the matter, the declaration made 
in Section 2 of the Act has lost all im- 
portance and meaning and can be consi- 
dered to have become redundant and 
superfluous after the Supreme Court 
judgment in Kesavananda’s case, AIR 
1973 SC 1461 (supra). 

: After hearing the learned 
counsel for the parties and giving the 
matter my careful consideration, I am of 
the opinion that the Act and its provi- 
sions clearly fall under Article 31-A of 
the Constitution as they relate to the ac- 
quisition by the State of any estate or 
of any rights therein or the extinguish- 
ment or modification of any such rights 
as provided in sub-clause (a) of clause 
(1) of Article 31-A, which reads as 
under:— 


“31-A (1). Notwithstanding anything 
contained in Article 13, no law provid- 
ing for— 
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(a) the acquisition by the State of 
any estate or of any rights therein or the 
extinguishment or modification of any 
such rights;” i 
The expressions ‘estate’ and ‘rights’ have 
been defined in clause (2) of Article 31-A 
as under:— 

“31-A (2). In this Article,— 

{a) the expression ‘estate’ shall, in re- 
Tation to any local area, have the same 
meaning as that expression or its local 
equivalent has in the existing law relat- 
ing to land tenures in force in that area 
and shall also include— 

ü) any jagir, inam or muafi or other 
similar grant and in the States of Tamil 
Nadu and Kerala, any janmam rights; 

(ii) any land held under ryotwari 
settlement; 

(iii) any Tand held or let for purposes 
of agriculture or for purposes ancillary 
thereto, including waste land, forest land, 
dand for pasture or sites of buildings and 
other structures occupied by cultivators 
of land, agricultural labourers and village 
artisans; 

(b) the expression ‘rights’, in rela« 
fion to an estate, shall include any rights 
vesting in a proprietor, : sub-proprietor, 
under-proprietor, tenure-holder, raiyat 
tunder-raiyat or other intermediary anı 
any rights or privileges in respect of land 
revenue.” 

The preamble of the Act shows that if is 
Ran Act to consolidate and amend the 
Law relating to a ceiling on land holdings 
and acquisition of proprietary rights by 
tenants in land and other ancillary mat< 
ters in the State of Punjab”. In the states 
ment of objects and reasons, it has been 
pointed out that— i 

“In .the State of Punjab two enact 
ments, that is, the Punjab Security of 
Land Tenures Act, 1953, and the Pepsu 
Tenancy and Agricultural Lands Act, 1955, 
are in force. The Punjab Security of Land 
Tenures Act, 1953, applies only to those 
parts of the State which were comprised 
in the State of Punjab before Ist of Nov- 
ember, 1956. The Pepsu Tenancy and 
Agricultural Lands Act, 1955. applies to 
those territories of the erstwhile State of 
Pepsu which now form part of the State 
of Punjab. It has become essential that 
the law relating to ceiling on agricultural 
land contained in the aforesaid two Acts 
and which applies to certain parts of the 
State of Punjab should be unified and 
there should be only one Act on the agri- 
cultural land for the whole of the State 
of Punjab. 


Secondly, the Central Committee on 
Jand reforms appointed by the Govern- 
‘ment of India evolved a policy which 
sought to make available additional land 
to be distributed among landless persons 
to guarantee equitable distribution of 


: ‘ 
Sucha Singh v. State (FB) (Tuli J.) [Pre 4-5] P.& H. 167 


land. To achieve this object it has been 
decided that permissible area be reduced, 
that the surplus area should vest in the 
State Government and a family is to be 
treated as a unit for determining the per- 
missible area. It has also been decided 
that certain exemptions which were al-« 
lowed under the two existing enactments 
should be withdrawn, 


_ Thirdly, the surplus land is to be ac+ 
quired by the State Government for al- 
lotment to the landless persons and fur- 
ther proprietary rights are to be confer- 
red on them,” 


_ 5. Section 3 of the Act defines cer- 
tain expressions used therein; Section 4 
provides for the extent of the permissible 
area of a person; Section 5 prescribes the 
method of selection of permissible area 
and furnishing of declaration by certain 
persons; Section 6 deals with the collec~ 
tion of information in case declaration is 


‘not furnished as provided in Section 5y 


Section 7 provides the method for deter~ 
mining permissible and surplus areas} 
Section 8 provides for vesting of unutix 
lized surplus area in the State Govern< 
ment; Section 9 gives to the Collector the 
power to take possession of the surplus 
area; Section 10 prescribes the amount 
payable to a landholder for the surplus 
area taken over by the State Govern< 
ment; Section 11 provides for the dispos 
sal of the surplus area; Section 12 makes 
a provision barring future acquisition of 
land in excess of permissible area; Section 
13 confers the power on the Collector to 
separate share of landowners in joint 
lands and Section 14 provides for exemp~ 
ition of lands belonging to religious or 
charitable institutions. All these sections 
are contained in Chapter II of the Act. 
Chapter III deals with miscellaneous proa 
visions. Section 15 saves the rights of tens 
ants to purchase land; Section 16 provides 
for summary eviction of and imposition 
of penalty on a person who is in wrong- 
ful or unauthorised possession of any. 
land; Section 17 abrogates pending de= 
crees, orders and notices; Section 18 pro= 
vides for appeal. review and revision 
Section 19 provides for correction of cles 
rical errors: Section 20 provides for the 
court-fee stamp which every application, 
appeal or other proceeding under the Acf 
has to bear; Section 21 bars the jurisdic< 
tion of the civil Courts to question the 
validity of any proceeding or order taken 
or made under this Act; Section 22 pro< 
vides for indemnity to the authorities 
under the Act; Section 23 provides for 
penalty for making a false statement} 
Section 24 provides for the mode of res 
covery of any amount payable under the 
Act; Section 25 deals with the power to 
remove difficulties; Section 26 gives the 
power to the State Government to maka 
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rules; Section 27 enumerates the exemp- 
ted lands to which the provisions of thi 
Act shall not apply and Section 28 is the 
repealing and saving section. 

6. Admittedly, the Punjab Secux 
rity of Land Tenures Act, 1953, and the 
Pepsu Tenancy and Agricultural Lands 
Act, 1955, had been enacted as a measure 
of agricultural reforms and were fully 
protected under Article 31-A (1) (a) of 
the Constitution. The present Act also 
deals with some of the matters which 
were provided for in those two Acts and 
the preamble shows that this Act was en- 
acted to consolidate and amend the provi- 
sions of those two Acts so as to make 
them uniform. It cannot, therefore, ba 
successfully urged by the petitioners that 
the Act is not a measure of agricultural 
reforms and, therefore, does not fall under 
the provisions of Article 31-A of the Con- 
stitution, The various sections of the Act 
provide for the acquisition by the State 
of lands which are declared surplus and 
for the modification of the inter se rights 
of the landlords and the tenants and for 
some ancillary matters concerning the 
land. What is meant by agrarian reforms 
has nowhere been defined. However. in 
State of Kerala v. Gwalior Rayon Silk 
Mfg. (Wvg.) Co. Ltd. ete, AIR 1973 SC 
2734, Palekar, J., observed in para, 19 of 
the report as under:— 


“The objectives of increasing the 

agricultural production and the promo= 
tion of the welfare of the agricultural 
population are clearly a predominant ele~ 
ment in agrarian reform. How these ob- 
jectives are to be implemented are gene- 
rally stated in Sections 10 and 11. All the 
private forests, after certain reservations, 
are to be assigned to agriculturists or 
agricultural labourers and to the poorer 
‘glasses of the rural population desiring 
bona fide to take up agriculture as a 
means of their livelihood.” 
In the Act in question, Section 11 makes 
a provision for the disposal of the sur- 
plus area and the State Government has 
to frame a scheme for utilising the same. 
The modes of utilisation of surplus area 
are— 


*(a) conferment of rights of ownere 
ship on tenants in respect of such land 
as is comprised in the surplus area of the 
Jandowner of such a tenant; and 


(b) allotment to tenants, members of 
Scheduled Castes and Backward Classes 
and landless agricultural workers. of an 
area not exceeding two hectares of the 
first quality land or equivalent area, pro- 
‘vided that the total area held or owned 
by any such allottee, after the allotment, 
shall not exceed two hectares of the first 
quality land or equivalent area.” 

This Act, therefore, clearly envisages 
agricultural reforms in respect of the sure 
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plus area which is fo vest in the Stata 
Government and has to be transferred to 
the tenanis, members of the Scheduled 
Castes and Backward Classes and land- 
ess agricultural workers, evidently, fon 
providing them with the means of liveli- 
ocd and better utilisation of the land so 
as to increase the production of food- 
grains, fodder or other crops required by 
the community for the common good. 
Krishna Iyer, J., in the same judgment, 
Saved in para. 31 of the report as 
under:— 


“Agricultural economists have focus« 
sed attention on the need of under-deve- 
loped countries to upgrade the standard 
of living of village communities by re~ 
sort to schemes for increasing food pro~ 
duction and reorganising the land ‘sys« 
tem. The main features of the agrarian 
situation in India and in other like_coun= 
tries are the gross inequality in land- 
ownership, the disincentives to production: 
and the desparate backwardness of rural 
life. As one Latin American has stated 
os ld (Vol. 50) IOWA, Law Review 


‘Agrarian reform ought fo be an in- 
separable part of an agricultural policy 
which furthers the advance of that as« 
pect of economic activity in harmonv 
with overall economic development, Ag= 
rarian reform likewise pursues social and 
political ends congruent with economic 
goals, such as the cultural elevation of 
the peasants, their liberation from 
vestiges of feudalism, their well-being, 
their group solidarity, and their partici« 
pation in public life through the mechas 
nism of democracy.’ 


It is thus clear to those who understand - 
developmental dialectic and rural plan< 
ming that agrarian reform is more hu- 
manist than mere land reform and, scien= 
tifically viewed, covers not merely aboli- 
tion of intermediary tenures, zamindaris 
and the like but re-structuring of village 
life itself taking in its broad embrace 
the socio-economic regeneration of tha 
rural population. The Indian Constitution 
is a social instrument with an economic 
mission and the sense and sweep of its 
provisions must be gathered by judicial 
statesmen on that seminal footing.” 

Jn that case, the constitutional validity 
of the Kerala Private Forests (Vesting 
and Assignment) Act, 1971, was challeng< 
ed on the ground that its provisions were 
violative of Articles 14, 19 (1) (f) (g) and 
31 of the Constitution. The lands involv- 
ed were private forest lands which were 
described. in the preamble of the Act as 
agricultural lands which, the Government 
considered, should be utilised to increase 
the agricultural production in the State 
and to promote the welfare of the agri- 
cultural population in the State and to 


1974 
give effect to those objectives it was 
mecessary that the private forests should 
tvest in the Government. The High Court 
wame to the conclusion that forest lands 
fm the State of Kerala could not generally 
‘be regarded as agricultural lands and, 
therefore, could not be the subject of 
agrarian reforms and that the scheme of 
-agrarian reforms envisaged by the im- 
pugned Act was not real or genuine but 
vonly illusory and the provisions of the 
Act were not protected under Article 
$1-A of the Constitution. The Act was, 
therefore, declared to be unconstitutional 
ie void, Section 3 of the Act provided 

“On and with effect from the appoint- 
ed day, the ownership and possession of 
all private forests in the State of Kerala 
shall, by virtue of this Act, stand trans- 
ferred to and vested in the Government 
free from all encumbrances, and the 
right. title and interest of the owner or 
any other person in any private forest 
shall stand extinguished.” 
‘Section 10 of the Act provided that— 

“The Government shall, after reserv- 
fing such extent of the private forests 
wwested in the Government under sub-sec- 
tion (1) of Section 3 or of the lands com- 
prised in such private forests as may be 
mecessary for purposes directed towards 
the promotion of agriculture or the wel- 
fare of the agricultural population or for 
purposes ancillary thereto, assign on 
registry or lease to— 

(a) agriculturists; 

(b) agricultural labourers; 

(ec) members of Scheduled Castes and 
Scheduled Tribes who are willing to take 

up agriculture as means of their liveli- 

- bood; 
; (d) unemployed young persons be- 
flonging to families of agriculturists and 
agricultural labourers, who have no suff- 
cient means of livelihood and who are 
willing to take up agriculture as means 
wf their livelihood; 


(e) labourers belonging to families of 
agriculturists and agricultural labourers 
‘whose principal means of livelihood be- 
fore the appointed day was the income 
they obtained as wages for work in con- 
mection with or relate to private forests 
and who are willing to take up agricul< 
ture as means of their livelihood, 
the remaining private forests or the lands 
comprised in the private forests on such 
ferms and subject to such conditions and 
restrictions as may be prescribed.” 


{he Supreme Court upheld the validity 
of that Act on the ground that it was a 
measure of land reform and was protect- 
ed from attacks under Articles 14, 19 and 
81 as provided in Article 31-A of the Con- 
stitution, : 
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7. The Supreme Court in Kannan 
Devan Hills Produce Co. Ltd. v. State of 
Kerala, AIR 1972 SC 2301, held that Kan= 
man Devan Hills (Resumption of Lands) 
Act (5 of 1971). envisaged reservation of 

ds for promotion of agriculture and 
for welfare of agricultural population and 
assignment of remaining lands to agricul- 
turists and agricultural labourers which 
purposes were covered by the expression 
‘agrarian reform’ and the legislation was 
protected from challenge by Article 31-A. 
_ .8 The constitutionality of the Pun- 
jab Security of Land ‘Tenures Act, (as 
amended by Act 11 of 1955), was challeng- 
ed by various persons in petitions under 
Article 32 of the Constitution in the Sup- 
reme Court. The judgment is reported as 
Atma Ram v. State of Punjab, AIR 1959 
SC 519 and it was held that 

“the Act modifies the landowner’s 
substantive rights, particularly in three 
respects, as indicated above, namely— 

(1) it modifies his right of settling his 
lands on any terms and to any one he 
chooses; 

(2) it modifies, if it does not altoge~ 
ther extinguish, his right to cultivate the 
‘surplus area’ as understood under the 
Act; and 

(3) it modifies his right of transfer in 
so far as it obliges him to sell lands not 
at his own price but at a price fixed under 
the statute, and not to any one but to 
specified persons in accordance with the 
provisions of the Act, set out above, 
Thus, there cannot be the least doubt 
that the provisions of the Act, very sub- 
stantially modify the landowner’s rights 
to hold and dispose of his property in any 
estate or a portion thereof. It is, there- 
fore, clear that the provisions of Article 
31-A save the impugned Act from any at- 
tack based on the provisions of Articles 
14, 19 and 31 of the Constitution.” 


The Punjab Security of Land Tenures 
Act did not vest the surplus area in the 
State Government and the State Govern- 
ment had only the right to settle tenants 
on that land who were to pay the rent to 
the landowner. An argument was, there- 
fore, raised that the said Act did not 
have the effect of either extinguishing or 
modifying any rights in any estate and 
even then the Act was held to be valid 
on the ground that it modified certain 
rights of the landowner. The present Act 
extinguishes the rights of the landholder 
in the area declared surplus and enjoins 
upon the Government to dispose of . that 
land in the manner provided in Section 1} 
of the Act. This Act, therefore, is clearly 
covered by the provisions of Article 31-A 
of the Constitution and cannot be chal- 
lenged on the ground that it violates any 
of the rights guaranteed in Articles 14, 19 
and 31 of the Constitution, The land which 
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fs the subject-matter of this legislation 
means ‘land’ which is not occupied as the 
site of any building in a ‘town or village 
and is occupied or has been let for agri- 
cultural purposes or for purposes subser- 
wient to agriculture, or for pasture, and 
includes (a) the site of buildings, and 
other structures on such land; and (b) 
banjar land, as per definition in Section 3 
{5) of the Act. It is thus evident that prix 
‘marily it is the agricultural land that is 
to be dealt with under the Act and leav< 
fing the permissible area with the land- 
' owner or landholder, the rest of the land 
fis to be declared as surplus which is to 
west in the State Government to be utilis- 
ed in the manner provided in Section 1I 
of the Act Such lands are ‘estates’ as 
defined in Article 31-A (2) {a} of the Con- 
stitution and any legislation with regard 
to their acquisition or extinguishment or 
modification of any rights therein will be 
immune from any attack on the ground 
that it abridges or takes away the funda- 
mental rights guaranteed under Articles 
14, 19 and 31 of the Constitution. 

9. In this view of the matter, it is 
mot necessary to decide whether the Act 
gives effect to the policy of the State to- 
wards securing the principles specified in 
clauses (b) and (c) of Article 39, which 
read as under:— 

“39. ‘The State shall, in particular, dix 
rect its policy towards securing— 


a Sess 

(b) that the ownership and control of 
fhe material resources of the community 
are so distributed as best to subserve the 
common good; 

(c) that the operation of the economic 
system does not result in the concentra~< 
tion of wealth and means of production 
to the common detriment;”. 


But since the matter has been raised, Ñ 
feel I should express my opinion on 
point as well. 


10. There is no dispute thaf tha 
land declared surplus under the Act can 
be described as material resources of the 
community and its distribution amongst 
the persons and classes mentioned in Sec~ 
tion 11 of the Act will subserve the com=~ 
mon good and avoid the concentration of 
wealth and means of production in fewer 
hands. In the statement of objects and 
reasons, reference has been made to the 
policy evolved by the Central Committee 
seeking to make available additional lands 
to be distributed amongst landless persons 
to guarantee equitable distribution of 
land. The provision for acquiring the sur- 
plus area and its distribution amongst 
various persons mentioned in Section 11 
of the Act will promote the policy speci- 
fied in Article 39 (b) of the Constitution. 

il. Mehar Chand Mahajan, J., in 
State of Bihar v, Sir Kameshwar Singh 
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of Darbhanga, 1952 SCR 889 = (AIR 1952 
SC 252), observed at page 941 of the res 
port as under:— 


“Now it is obvious that concentration 
of big blocks of land in the hands of a 
few individuals is contrary to the princis 
ple on which the Constituticn of India is 
based. The purpose of the acquisition 
contemplated by the impugned Act, there 
fore, is to do away with the concentra= 
tion of big blocks of land and means of 
production in the hands of a few indivix« 
duals and to so distribute the ownership 
and control of the material resources 
which come in the hands of the State as 
to subserve the common good as best as 
possible. In other words, shortly put, the 
purpose behind the Act is to bring abouf 
a reform in the land distribution system 
of Bihar for the general benefit of the 
community as advised. The legislature is 
the best judge of what is good for the 
community, by whose suffrage it comes 
into existence and it is not possible for 
this Court to say that there was no pubs 
lic purpose behind the acquisition contem4 
plated by the impugned statute The pur~ 
pose of the statute certainly is in accorda 
ance with the letter and spirit of the Cons 
stitution of India It is fallacious to con 
tend that the object of the Act is to ruin 
five and a half million people in Bihar, 
All lands in khas possession of all these 
persons have not been made the subjects 
matter of acquisition, Their homesteads, 
their mineral wealth except mines not in 
operation have not been seriously touch» 
ed by the provisions of the Act. Various 
other exemptions have also been made in 
their favour in the Act, apart from the 
provisions as to compensation which in 
the case of small zamindaris can by no 
means be said to be of an illusory charac4 
ter. It is difficult to hold in the presen? 
day conditions of the world that measures 
adopted for the welfare of the commu 
nity and sought to be achieved by process 
of legislation so far as the carrying ouf 
of the policy of nationalization of land is 
concerned can fall on the ground of want 
of public purpose. The phrase ‘public . 
purpose’ has to be construed according to 
the spirit of the times in which particular 
legislation is enacted and so construed, 
the acquisition of the estates has to be 
held to have been made for a public pura 
pose,” 


The learned Judge while making these 
observations relied on clauses (b) and (c} 
of Article 39 of the Constitution and these 
observations aptly applied to the vario 

provisions of the Act in so far as the ac- 
quisition of surplus land and its distribu: 
tion amongst the poorer and weaker sec- 
tions of the society mentioned in Section 
11 of the Act are concerned. These provi- 
sions can also, therefore, be justified, 


w 
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under clauses {b} and (c} of Article 39 of 
e Constitution, 


' 12. Accordingly T hold that this 

‘Act is immune from attack on the ground 

that its provisions take away or abridge 

any of the fundamental rights guaranteed 

under Articles 14, 19 and 31 of the Con= 
itution, 


13. Shri H., L. Sibal, the Jearned 
Senior Advocate for the petitioners, has 
then argued that Section 5 of the Act is 
unconstitutional as it offends Article 15 of 
the Constitution, The short argument is 
that the person making selection of his 
permissible area has been allowed to 
select a separate permissible area in res< 
pect of each adult son but not in respect 
of each adult daughter. The adult son and 
the adult daughter of such a person are 
citizens of India and one cannot be discri= 
minated against qua the other on the 
ground of sex alone. It is contended that 
the discrimination between an adult son 
and an adult daughter is solely on the 
ground of sex of the child begotten by a 
person owning or holding land who is to 
select his permissible area. In my opinion, 
there is no merit in this submission of 
the learned counsel. The subject of legis- 
lation is the person owning or holding 
Nand and not his or her children, The 
extent of the permissible area has been 
prescribed in Section 4 of the Act and 
every person owning or holding land as 
landowner or mortgagee with possession 
or tenant or partly in one capacity and 
partly in another in excess of the permis- 
sible area provided under the Act has 


been allowed to select his own permissi~’ 


ble area and a separate permissible area 
in respect of each adult son subject to 
the condition that the land so selected to- 
gether with the land already owned or 
held by such son shall not exceed the 
permissible area of each such son. The 
effect is that every person described in 
Section 5, whether male or female, is 
allowed the same permissible area and 
there is no discrimination qua one land- 
owner and the other on the ground of sex 
alone, that is, the female owners or hold- 
ers of land have not been treated differ< 
ently from the male owners or holders 
of land. Each one of them shall have the 
right to select one permissible area for 
himself or herself and another permissi~ 
ble area in respect of each adult son of 
his or her subject to the condition that 
the land so selected together with the 
land already owned or held by such per- 
son shall not exceed the permissible area 
of such son. The son has not been given 


the right to select his permissible area.. 


'The permissible area to be selected is by 
the person owning or holding the land 
and each such person is allowed an extra 
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permissible area in respect of each adult 
son that he or she may have. In other 
words, Section 5 provides for the measure 
of permissible area that a person with 
one or more adult sons will be allowed 
to select out of the area owned or held 
by him and his children, whether male or 
female, have not been given any right to 
make a selection for himself or herself. 
It cannot, therefore, be said that this sec- 
tion makes a discrimination between a 
son and a daughter in respect of his or 
her permissible area on the ground of 
sex alone, The legislature is the bes 
Judge to decide how much area should - 
be left as permissible area with each 
owner or holder of land. In so far as no 
distinction between a male and a female 
holder or owner of land has been made 
in respect of the permissible area in any 
given circumstances, there is no violation) 
of Article 15 of the Constitution. This 
section does not provide for any succes- 
sion to the land; it only provides for the 
measure of the permissible area to be 
retained by every holder or owner of 
land out of the area held or owned by: 
him or her on the appointed day on the 
basis of the number of adult sons he on 
she has. It is for the legislature to press, 
cribe the measure of permissible area and 
mo exception can be taken because only 
adult sons have been taken into conside- 
ration. It may be that according to the 
prevailing custom amongst communities 
in the State of Punjab, the daughter nors 
mally goes to another family by marriage 
and, therefore, it was not considered de- 
sirable to make any provision for her in 
her parents’ land. This intention of the 
legislature becomes manifest from the 
definition of ‘family” in the Act whichi 
excludes married minor daughter, It is 
evident that distinction between an adult 
son and an adult daughter has been made 
not only on the ground of sex but also 
for the reason that a daughter has to go 
to another family after her marriage in 
due course, marriage being a normal cus- 
tom which is universally practised. This 
is an institution of general prevalence 
which is the foundation of organised and 
civilised societies and communities. I am, 
therefore, of the opinion that Section 5 
of the Act cannot be held to be ultra vires 
Article 15 of the Constitution merely be- 
cause it allows the holder or owner of 
land to select a separate permissible area 
in respect of each adult son but not so in 
respect of each adult daughter, 


14, The Tearned counsel for the 
petitioners, in support of his argument, 
relied on the observations of their Lord- 
ships of the Supreme Court in Kathi Ran- 
ing Rawat v. State of Saurashtra, 1952 
SCR 435 = (AIR 1952 SC 123 = 1952 Cri 
LJ 805) (at p, 442) reading as under:— 


172 P. & H. 


“All legislative differentiation is not 
mecessarily discriminatory. In fact, the 
word ‘discrimination’ does not occur in 
Article 14. The expression ‘discriminate 

against’ is used in Article 15 (1) and Arti- 

aie 16 (2), and it means, according to the 
Oxford Dictionary, ‘to make an adverse 
distinction with regard to; to distinguish 
unfavourably from others’. Discrimination 
thus involves an element of unfavourable 
bias and it is in that sense that the ex4 
pression has to be understood in this 
context. If such bias is disclosed and is 
based on any of the grounds mentioned in 
Articles 15 and 16, it may well be that the 
statute will, without more, incur condem- 
mation as violating a specific constitutional 
prohibition unless it is saved by one or 
other of the provisos to those articles. 
But the position under Article 14 is dif- 
ferent. Equal protection claims under that 
Article are examined with the presump- 
tion that the State action is reasonable 
and justified. This presumption of consti- 
tutionality stems from the wide power 
of classification which the legislature 
must, of necessity, possess in making laws 
operating differently as regards different 
groups of persons in order to give effect 
to its policies,” 
I have not been able to understand how 
these observations help the learned coun» 
sel, No unfavourable bias has been shown! 
by the legislature in favour of adult sons 
and against adult daughters, Only the ex- 
tent of permissible area to be selected by 
each holder or owner of land in respect 
of each adult son has been provided for, 
which is the same for every person, Whe- 
ther male or female, ` 


`- 15. The next case relied upon by: 
the learned counsel for the petitioners is 
Yusuf Abdul Aziz v. State of Bombay, 
1954 SCR 930 = (AIR 1954 SC 321 = 1954 
‘Cri LJ 886), wherein it was held that Sec< 
ition 497 of the Indian Penal Code did not 
offend Articles 14 and 15 of the Constitu» 
tion, It was observed that— 


“Article 14 is general and must be 
read with the other provisions which set 
out the ambit of fundamental rights. Sex 
is a sound classification and although 
there can be no discrimination in general 
on that ground, the Constitution itself 
provides for special provisions in the case 
of women and children. The two Articles 
read together validate the impugned 
hee in Section 497 of the Indian Penal: 

e” 


From these observations, the learned 
counsel argues that special statutory pro- 
‘yision can be made in favour of the 
women and children but not against them. 
As I have said above, there is no legislax 
tion “made against the adult daughters of 
a holder or owner of land entitled to 
make a selection by Section 5 which only 
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provides -for the number of permissible 
areas which can be selected by every; 
owner or holder of land, whether male 
or female. Reference is then made by the 
learned counsel to the judgment of thd 
Supreme Court in General Manager, Sou% 
thern Rly. v, Rangachari, (1962) 2 SCR 
586 = (AIR 1962 SC 36), which has nof 
even the remotest bearing on the poing 
canvassed. In that case, the High Cour? 
had issued a writ of mandamus restraine 
ing the General Manager. Southern Rails 
way, and the Personnel Officer (Reserva4 
tion), Southern Railway, from giving 
effect to the directions of the Railway; 
Board ordering reservation of selection 
posts in Class III of the Railway Service 
in favour of the members of the Schedul4 
ed Castes and Scheduled Tribes and in 
particular the reservation of selection 
posts among the Court Inspectors in Class 
II, one of which was held by the respon= 
dent. It was held by majority that the 
promotion to selection post is also includ+ 
ed in the matters relating to employment, 
and even in regard to such a promotion 
to a selection post, all that Article 16 (1) 
guarantees is equality of opportunity to 
all citizens who enter into service, Thera 
was no question of discrimination on the 
ground of sex, 


16. Lastly, reliance has been placa 
ed by the learned counsel on a Division! 
Bench judgment of this Court in Mrs, 
H. M. Dhillon v. State of Punjab, 1996 
Cur LJ 678 (Punj.), which was a case 
under Article 16 of the Constitution and 
not Article 15. In that case, Mrs, Dhillon 
‘was included in the Men’s cadre as a rey 
sult of the resolution relating to the final 
integration of the Education Service 
dated September 23, 1954, in Pepsu, pure 
suant to which the cadre was reconstis 
tuted with effect from September i, 
4954. She was shifted to the women’s 
cadre subsequently in 1956 on the ground 
that the Government had decided to ace 
cept the prevailing practice in the Punjab 
of separate cadres for men and women 
and it was held that there was no escape 
from the conclusion that that was done 
essentially and principally on the sole 
ground that she was a woman. Such an 
action immediately attracted the applics 
ability of Article 16 (2) inasmuch as her 
future chances of promotion ‘were pre~ 
fudicially affected. It was not disputed 
that if Mrs. Dhillon had continued to rex 
main in the. Men’s cadre, she would have 
been entitled for appointment to a post 
ïn the Selection Grade shortly but that 
if she remained in the Women’s cadre, 
she had to wait for a number of years 
before she could get promoted to the Se= 
lection Grade. In view of this admitted 
position, it was held that the exclusion of 
Mrs. Dhillon from the Men’s cadre in the 
year 1956 was based solely on her sex 


sce 


‘which was not permissible in view of the 
ab hare of Article 16 (2) of the Consti« 
tion. No such situation has arisen in the 
ease of landholders under the Act. To 
repeat, the legislature has only provided 
tthe number of permissible areas which 
an owner or holder of land, whether 
male or female, can select out of the area 
held by him or her on the appointed day 
and has given no right to the adult son 
to make such a selection which has been 
denied to the adult daughter on the 
ground of sex alone. The number of per- 
missible areas to be selected depends on 
the number of adult sons that a person 
may have which has only provided a mea~ 
sure of the total permissible area which 
fan be selected by the owner or holder of 
an 


17. The learned counsel for the 
petitioners has argued that an adult 
daughter can cultivate the land or get it 
cultivated through any other person men< 
tioned in the definition of ‘self-cultiva- 
tion’ in Section 2 (13) of the Act just as 
any other landowner can do and adult 
daughters could not, therefore, have been 
left out on the ground that they cannot 
cultivate the land themselves, I do not 
think that this factor weighed with the 
legislature while enacting Section 5 of 
the Act nor has it been so pleaded by the 
State. Section 4 defines the permissible 
area of each person but makes its provi~ 
sions subject to the provisions of Section 
5 which means that in the case of a land» 
owner having one adult son, the permisa 
sible area will be twice the area mene 
tioned in Section 4 for each person minus 
the area held by the adult son within his 
permissible area. In the case of a lande 
owner having two adult sons, the permis¢ 
sible area will be thrice the area mens 
tioned in Section 4 reduced by the area 
already held by each of the adult sons 
within his permissible area and so on iff 
the adult sons are more than two, Secs 
tion 5, therefore, provides for the meas 
sure of permissible area to be selected 
by each landowner and for providing a 
measure the legislature can adopt any 
method. What is worthy of note is thaf 
there is no discrimination made between 
a male landowner and a female lande 
owner as regards the selection of permis« 
sible area in accordance with the num 
ber of adult sons each landowner has, 
Since each adult son has not been given 
the right to select a permissible area for 
himself out of the land held by his father 
or mother but only the Iandholder has 
been given the right to select a separate 
permissible area in respect of each of his 
adult sons, it cannot be said that an adult 
daughter has been deprived of the righ 
of selecting a permissible area for herself 
on the ground of sex alone. There is thus 
no discrimination between an adult bro~ 


é 
Sucha Singh v. State (FB) (Tuli J.) [Prs, 16-18] P.& H. 173 


ther and an adult sister on the basis of 
sex alone. It cannot be claimed by the 
landowner that he must also be allowed 
to select a separate permissible area in 
respect of each adult daughter in the 
same manner as he is permitted to select 
a separate permissible area in respect of 
an adult son, nor can it be said that, in 
the absence of such a provision, the pro- 
vision as to the selection of permissible 
area in Section 5 of the Act is bad or ultra 
vires. It is open to the legislature to pres- 
eribe the extent of the permissible area 
for each landowner and to adopt a mea~ 
sure therefor on any rational basis. The 
measure prescribed in Section 5 cannot 
be termed as irrational. We cannot lose 
sight of the fact that amongst the agricul» 
tural communities of the State of Punjab 
no- landowner desired that his land should 
go either to his sister or to his daughter 
who, after marriage, settled in another 
family, to avoid the raising of disputes by 
the members of that family with regard 
to the land of or in the family of her 
parents. This feeling was so strong that 
the landowners preferred that in the abs 
sence of male lineal descendants or colla~ 
terals the land might escheat to the Crown 
rather than it should go to the female 
relations, In any case no right of succes« 
sion was allowed to females of the family, 
wife, widow, mother, daughter or sister, 
in the presence of male lineal descendants 
under customary law prevailing amongst 
the agricultural communities of Punjab, 
Even when she succeeded in the absence 
of male heirs, she never acquired abso» 
lute right or ownership in the land of her 
husband, father, brother or son; she als 
ways held life estate therein with a very 
restricted right of transfer or alienation, 
It is only by virtue of the Hindu Succes» 
sion Act that her estate has been enlarg~ 
ed to full ownership and made absolute. 
T am of the opinion that it is the fact of 
a daughter going out of the family after 
marriage that seems to have prevailed 
with the legislature for not making a pro= 
vision for selection of a separate permis« 
sible area in respect of an adult daughter 
by the landowner which is made clear by 
the exclusion of a minor married daugh» 
ter from the definition-of ‘family’ in Sec- 
tion 3 (4) of the Act. 


18. TE is then urged by the learns 
ed counsel for the petitioners that by 
„excluding adult daughters while select« 
ing the permissible area, Section 5 has 
the effect of changing the law of succese 
sion which is within the power of Parlia« 
ment and not of the State Legislature, 
To that extent, it is submitted, the State 
Legislature lacked jurisdiction to enact 
Section 5 of the Act. This argument is 
clearly untenable. Section 5 only deals| 
‘with the selection of permissible area and 
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mot with any matter of succession to the 
land held by the person selecting the 
permissible area. ‘The succession to his 
estate will take place according to his 
personal law after his death if he dies 
intestate leaving the estate intact. Sec< 
tion 5, as enacted, does not deal with or 
operate in the field of succession, and, 
therefore, cannot be said to have en- 
trenched upon the field of legislation 
within the exclusive jurisdiction of Pars 
liament, 


19. The challenge to the constitu- 
fional validity of Section 4 of the Act is 
based on second proviso to Article 31-A 
(1) of the Constitution which was insert- 
ed by the Constitution (Seventeenth Am- 
endment) Act, 1964, and reads as under:—~ 


“Provided further that where any 
law makes any provision for the acquisi< 
tion by the State of any estate and where 
any land comprised therein is held by a 
person under his personal cultivation, it 
shall not be lawful for the State to ac- 
quire any portion of such land as is with- 
in the ceiling limit applicable to him 
under any law for the time being in force 
or any building or structure standing 
thereon or appurtenant thereto, unless 
the law relating to the acquisition of such 
land, building or structure, provides for 
payment of compensation at a rate which 

not be less than the market value, 
thereof.” 


The argument is that ‘family’ has been 
given an artificial meaning by Section 3 
(4) of the Act and such a family is in- 
cluded in the definition of ‘person’ in Sec- 
tion 3 (10) of the Act. According to these 
definitions, no family can own or hold 
land as landowner, or mortgagee with 
possession or tenant or partly in one capa 
city and partly in another in excess of 
the permissible area which is 7 hectares, 
11 hectares, 20.5 hectares or 21.8 hectares, 
as mentioned in clauses (a), (b), (c) and 
(d) of Section 4 (2) of the Act. If th 
members of such a family exceed five, 
the permissible area is increased by 1/5th 
of the permissible area for each member 
in excess of five subject to the condition 
that additional land shall not be allotted 
for more than three such members. The 
mode of selection of permissible area for 
the family is provided in sub-section (4) 
of Section 4, that is. the land held by each 
member of the family on the appointed 
day has to be pooled and out of that land 
the husband, and where the husband is 
dead or does not own or hold any land, 
the wife and in any other case the eldest 
surviving child, who is a member of the 
family, has to make the selection of per~ 
missible area and furnish the nec y 
declaration as is provided in Rule 5 (4) 
of the Punjab Land Reforms Rules, 1973 
(hereinafter called the Rules), This rule 


o 


ALE 
does not provide that if the husband holds 
any area in his own name, he has neces= 
sarily to select that area for the family 
and can select the land of other members 
only to the extent his own area falls shor? 
of the permissible area. Similarly. if the 
husband does not own any land and the 
wife does, it has not been made obliga- 
tory on her to select the area owned by 
her as the permissible area and to select 
only such area from the land held by the 
children as may fall short of the permis- 
sible area for the family, The only rese 
triction on the free choice of the person 
entitled to make selection of his permis- 
sible area is contained in sub-section (2) 
of Setcion 5 as to the order in which dif- 
ferent categories of lands held by him are 
to be selected. It, however, does not make 
mention of the order in which the lands 
held separately by the members of a 
family are to be selected by the husband, 
the wife or the eldest surviving child, 
who is a member of the family, as pro< 
vided in Rule 5 (4) of the Rules. Jt is welll 
known that the lands in the State of Pune 
jab are entered in the revenue records in 
the names of indivduals and not families, 
The definition of ‘family’ is an artificial 
one as it excludes adult children and mar~ 
ried minor daughters. For the purpose of 
determining the permissible area of such 
a family, minor children in excess of six 
have to be ignored. It is a common phe- 
momenon that even adult sons are many 
a time dependent on their father or 
mother for their maintenance till they 
are able to support themselves. It has, 
however, not been provided by the Act 
that the permissible area so selected by 
the husband or the wife or the eldest sure 
viving child of the family will become 
the permissible area of that family, In 
the absence of such a provision, it is legi< 
timate to conclude that even after selec< 
tion of the permissible area and the filing 
of the necessary declaration the land shall 
continue to remain in the individual 
name of the member of the family in 
whose name it stood previously so that 
he or she will be at liberty to deal with 
it as he or she pleases even to the detri- 
ment of the other members of the family. 
The family as such will not acquire or 
become the owner of the land comprised 
in its permissible area. That part of the 
land selected as permissible area which 
belongs to a minor son will be lost to the 

ily when the minor son becomes adult 
and ceases fo be a member of the family. 
He will then own that land as a part of 
his own permissible area. Similarly, a 
minor daughter will take the land with 
her on marriage when she ceases to be 
the member of the family. It is thus ob- 
vious that the husband or the wife or 
the eldest surviving member of the 


family, while making the selection, and 
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other junior members by attaining adult- 
hood or getting married, as the case may 
be, can deprive the other members of the 
family of the area held by them at his or 
her own sweet-will, The share of each 
member of the family in the permissible 
area of the family has not been defined 
nor has any restriction been placed on 
the alienation of that land by the mem- 
bers of the family so as to ensure its re« 
tention in the family. Such a provision 
cannot be said to be in the interest of or 
by way of agricultural reform, nay, it is 
the very negation thereof and cannot be 
upheld as valid or constitutional, 


The provisions with regard fo 
the permissible area for the family also 
suffer from another infirmity which 
makes them unconstitutional as being 
violative of second proviso to Article 31-A 
(1) of the Constitution. In case each mema 
ber of the family, as defined in the Act, 
held land immediately before the com~< 
mencement of the Act as landowner or 
mortgagee with possession or tenant with- 
in the permissible area fixed by the Act, 
he continued to be the holder thereof on 
the day the Act commenced and if he is 
to be deprived of the land so held by him, 
which is within his permissible area and 
is under his personal cultivation, he has 
to be paid compensation which will not 
be less than the market value in accord- 
ance with the second proviso to Article 
31-A (1) of the Constitution. On the day 
the Act came into force, that is, April 2, 
1973, it was not known to what extent the 
area of each member of the family, sepas 
rately held by him or her, would be re- 
duced under the Act. It has been left to 
the will of the husband or the wife or the 
eldest surviving member of the family to 
effect the reduction by making selection 
under Section 4 (4) of the Act read with 
Rule 5 (4) of the Rules. It cannot. there~ 
fore, be said that the Act, by its own force 
and on the very day of its enforcement, 
fixed the extent of the permissible area 
in respect of each member of the family 
as defined in the Act. Furthermore, what- 
ever land is selected as permissible area 
will not become the land of the family as 
such but will continue to vest in the mem- 
ber in whose name it stood prior to the 
selection. In my view, the provision for 
pooling together of the entire land held 
by the members of the family. as defined 
on the appointed day. out of which one 
permissible area in terms of Section 4 of 
the Act has to be selected, is violative of 
second proviso to Article 31-A (1) of the 
Constitution as no provision for payment 
of compensation in terms of that proviso 
has been made in the Act, and is, there- 
fore, void. The attack to the provisions of 
the Act is only barred under Articles 14, 
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19 and 31 of the Constitution but not 
under Article 31-A itself or any other 
Article. While coming to this conclusion, 
I have been influenced by the fact that 
the expression ‘family’ has been piven an 
artificial meaning in the Act and that 
artificial entity has been included in the 
definition of the word ‘person’ as defined 
in the Act, which is not in accordance 
with the definition. « of ‘person’ in Sec. 3 
(42) of the General Clauses Act, 1897, the 
provisions of which, according to Article 
367 of the Constitution, are to apply for 
the interpretation of the expressions used. 
in the Constitution and which have not 
been defined in that Article. In order to 
understand the meaning of the expression 
“person” in second proviso to Article 31-A 
(1) of the Constitution, we have to refen 
to the meaning of that expression in Sec< 
tion 3 (42) of the General Clauses Act, 
1897, according to which ‘person’ includes 
any company or association or body of 
individuals, whether incorporated or not. 
According to this definition of the word 
“person'’, not only individuals but juristie 
persons are also called ‘person’. In order. 
to constitute an association or body of 
individuals, whether incorporated or not, 
the association or body of individuals has 
to exist as such by their own volition 
and not as may be defined by the legis~ 
lature by adopting artificial definitions, 
The family, as defined in the Act, cannot 
be said to be an association or body of 
individuals unless it existed in that form 
on the appointed day and held any land 
in its name. By an artificial definition a 
‘family’ cannot be brought into existence 
retrospectively with reference to the aps 
pointed day and by a fiction deemed to 
hold the land which was, in fact, not 
held by it but was held individually by 
each of its members. As JI have said 
above, no provision has been made in the 
Act that the permissible area selected for 
a family shall become the property of 
that family nor is there any provision 
made with regard to the share of each 
member of the family therein or the 
mode of succession thereto nor is there 
any provision made barring its alienation 









under the Act which, like any other per- 
son, he was entitled to continue to hold. 


If they were to be deprived of that area, 
a provision should have been made in the 
Act for paying them compensation at a 
rate not Jess than the market value of 
the land in accordance with the second 
proviso to Article 31-A (1) of the ee 
tution, 
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20. In the Maharashtra Agricultu- 
ral Lands (Ceiling of Holdings) Act. 1961, 
the family has been defined in Section 2 
(11) to include a Hindu undivided family 
end in the case of other persons, a group 
or unit the members of which, by custom 
or usage, are joint in estate or possession 
or residence. Such a family is included in 
the definition of ‘person’ in Section 2 (22) 
of the said Act and to such a family the 
provisions with regard to ceiling area etc. 
apply. From the definition of the word 
‘family’ in that Act it is quite clear that 
an entity known to the law was particu- 
larised as a family which owned land as 
such and no artificial family was created 
for the purposes of that Act, as has been 
done by the Punjab Legislature in the 
Act under challenge. The provision with 
regard to a family is also made in the 
Kerala Land Reforms Act (1 of 1964), ac- 
cording to Section 2 (14) of which the 
family means husband, wife and their 
unmarried minor children or such of them 
- as exist. Section 82 of that Act provides 
that the ceiling area of the land shall be 
5 standard acres (but not less than 6 or 
more than 74 ordinary acres) in the case 
of a single person, 10 standard acres (but 
not less than 12 or more than 15 ordinary 
acres) in the case of a family of two or 
more persons with 1 standard acre added 
for each member in excess of five (but 
not less than 12 or more than 20 ordinary 
acres) and in the case of any person other 
than a joint family. 10 standard acres (buf 
not Jess than 12 or more than 15 ordinary 
acres), A further provision is made that 
all the lands held by members of the 
family shall be deemed to be held by the 
family and the share of an adult unmar< 
ried person or a member of a family in 
foint family lands. or lands held by a co- 
operative society is to be taken into ac< 
count in calculating the extent of the land 
held by the adult unmarried person or 
the family as the case may be. That pro- 
vision is clearly distinguishable from the 
provisions with regard to the family in 
the impugned Act, 


21, As a result of the above dis- 
cussion, it is held that the definition of 
` [the expression ‘person’ in Section 3 (10) 
of the Act, in so far as it includes 
‘family’, is unconstitutional and is struck 
down with the result that in every pro= 







stand deleted. From clause (a) of sub-sec< 
‘tion (4) of Section 4, the words ‘or if such 


also 
stand deleted. Rule 5 (4) of the Punjab 
Land Reforms Rules, 1973, has become re= 


A. I. 
dundant and is also deleted. These provi= 
sions are separable and their unconstitu< 
tionality and deletion will not affect the 


other provisions of the Act or make them 
unworkable. 


22. The learned counsel for the pe= 
titioners has next argued that sub-section 
(5) of Section 4 of the Act is bad in so far 
as it nullifies all transfers of land by way 
of sale, gift or otherwise, made by the 
landowner after the appointed day and 
before the commencement of the Act un- 
less he is able to prove that those trans- 
fers were bona fide. This challenge is bas- 
ed on the provisions of Articles 19 and 31 
of the Constitution which is not permissi- 
ble because of the protection afforded to 
the Act by Article 31-A of the Constitu- 
tion, Moreover, this matter is not res in- 
tepra. A Full Bench of this Court in 
Bhagirath Ram Chand v. State of Punjab, 
AIR 1954 Punj 167 (FB), made the follow~ 
ing observations with regard to a similar 
provision in the Punjab Security of Land 
Tenures Act, 1953:— 

“The next argument raised was that 
the statute nullifies retrospectively all 
gifts, exchanges and family settlements 
and this was against the spirit of the Con- 
stitution and natural justice. Counsel re~ 
lied upon certain observations contained 
in a decision of the Calcutta High Court 
in Subodh Gopal v. Behari Lal, AIR 195} 
Cal 85. In that case Section 7, Bengal 
Land Revenue Sales (West Bengal Am- 
endment) Act was declared invalid on 
the ground that it purported to deprive 
individuals of right which they had ac« 
quired retrospectively, 


There can, however, be no doubt that 
the Legislature can pass laws with retros< 
pective effect. This power was recognised 
in a decision of the Federal Court- Unit- 
ed Provinces v. Mt. Atiga Begum, -AIR 
1941 FC 16. So long as the retrospective 
effect of the Act is in conformity with the 
objects of the Act and does not violate 
any principles of the Constitution, tha 
provision must be held to be valid. The 
Act gives certain rights to those tenants 
who were ejected after 15-8-1947 and 
there seems to be nothing unreasonable 
in giving them the same rights as are ac- 
quired by persons who are tenants at the 
commencement of the Act. In the same 
way the abrogation of mala fide transac- 
tions is brought under the mischief of the 
Act by Section 16. This section is intend- . 
ed to prevent evasion of the provisions of 
the Act by colourable transactions.” 


23. The Supreme Court, in State of 
Bihar v. Umesh Jha, AIR 1962 SC 50. dealt 
with a similar provision contained in S. 4 
(h) of the Bihar Land Reforms Act (30 of 
1950), which empowered the Collector, 
inter alia, to make enquiries in respect of 
any iranusfer of land comprised in an 
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estate and to cancel the same if he was 
satisfied that such transfer was made any 
time after January 1, 1946, with the ob- 
ject of defeating any provisions of the 
Act or causing loss to the State or obtain- 
ing compensation thereunder. It was con- 
tended that that section ex proprio vigore 
did not provide for acquisition by the 
State of any estate or of any rights there- 
in or for the extinguishment or modifica- 
tion of any such right and, therefore, was 
not hit by Article 31-A of the Constitu~’ 
tion. The argument was repelled and it 
was held that— 

“Section 4 (h) is an integral part of 
the Act, and taken out of the Act, it can 
only operate. in vacuum. Indeed, the ob- 
- ject of the section is to offset the antici- 

patory attempts made by landlords to de- 
feat the provisions of the Act. Suppose 
the Collector cancels a transfer of land 
by the owner of an estate under the said 
section; the said land automatically vests 
in the State, with the result that the 
rights of the transferor and the trans- 
feree therein are extinguished, The said 
result accrues on the basis that the said 
land continued to be a part of the estate 
at the time the Act came into force. That 
apart, the section is a part of the Act de- 
signed to extinguish or modify the rights 
in an estate, and the power conferred on 
a Collector to cancel a transfer of any 
land in an estate is only to prevent fraud 
and to achieve effectively the object of 
the Act. This question was directly raised 
and answered by this Court in Raghubir 
Singh v. State of Ajmer, AIR 1959 SC 
475, There, the constitutional validity of 
the Ajmer Abolition of Intermediaries 
and Land Reforms Act, 1955 (Ajmer III 
of 1955) and Section 8 thereof was attack- 
ed. Section 8 of the said Act conferred a 
power on the Collector to cancel a lease 
or contract, if he was satisfied that it was 
not made or entered into in the normal 
course of management, but in anticipa- 
tion of legislation for the abolition of 
intermediaries. Repelling the said conten- 
tion, Wanchoo, J., speaking for the Court, 
observed at p. 477 thus: 

‘The provision is not an independent 
provision; it is merely’ ancillary in cha- 
racter enacted for carrying out the ob- 
jects of the Act more effectively.....;Such 
„cancellation would subserve the purposes 
of the Act, and the provision for it, there- 
fore, would be an integral part of the Act, 
though ancillary to its main object, and 
would thus be protected under Article 
31-A (1) (a) of the Constitution,’ 

The same reasoning applies to Section 4 
(h) of the Act, and for the same reasons 
we hold that Section 4 (h) of the Act is 
likewise not hit by Article 31-A of the 
Constitution.” 

Thus, Section 4 (h) was held to be pro- 
tected under Article 31-A (1) (a) of the 
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Constitution and was held to be not con- 
stitutionally invalid and in support of 
that conclusion an earlier judgment of 
the Supreme Court was relied upon. The 
learned counsel for the petitioners ` has, 
however, relied upon the judgment of 
the Supreme Court in Kunjukutty Sahib 
v. State of Kerala, AIR 1972 SC 2097, 
with regard to the Explanation to Section 
85 (1) of the Kerala Land Reforms Act 
(1 of 1964) (as amended by Act 35 of 
1969). Section 85 of the said Act, so far 
as relevant, read: 

“85. Surrender of excess lands.— 

(1) Where a person owns or holds 
land in excess of the ceiling area on the 
date notified under Section 83, such ex- 
cess land shall be surrendered as herein- 
after provided: 

Provided that where any person bona 
fide believes that the ownership or pcs- 
session of any land owned or held by 
such person or, where such person is a 


‘member of a family, by the members of 


such family, is liable to be purchased by 
the cultivating tenant or kudikidappu- 
karan or to be resumed by the landowner 
or the intermediary under the provisions 
of this Act, the extent of the land so 
liable to be purchased or to be resumed 
shall not be taken into account in calcu- 
lating the extent of the land to be sur- 
rendered under this sub-section. 


Explanation: Where any land owned 
or held by a family or adult unmarried 
person owning or holding land in excess 
of the ceiling area was transferred by 
such family or any member thereof or by 
such adult unmarried person, as the case 
may be, after the 18th December, 1957, 
and on or before the date of publication 
of the Kerala Land Reforms Bill, 1963, in 
the Gazette, otherwise than— 

(i) by way of partition; or 

(ii) on account of natural love 
affection; or 


(iii) in favour of a person who was a 
tenant of the holding before the 18th De- 
cember, 1957, and continued to be so till 
the date of transfer; or 


(iv) in favour of a religious, charit- 
able or educational institution of a public 
nature solely for the purposes of the in- 
stitution, 


the extent of land owned or held by such 
family or adult unmarried person shall be 
calculated for purposes of fixing the ex- ` 
tent of land to be surrendered under this 
section as if such transfer had not taken 
place, and such family or adult unmarri- 
ed person shall be bound to surrender an 
extent of land which would be in excess 
of the ceiling area on such calculation, 
or, where such family or person does not 
own or hold such extent of land, the en- 
tire land owned or held by the family or 
person; but nothing in this Explanaticn 


and 
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shall affect the rights of the transferee 
under the transfer.” 


A Full Bench of the Kerala High Court 
struck down this provision with the fol- 
lowing observations:— 


“Section 85 provides for the surren- 
der of excess land, but sub-section (1) 
thereof contains an explanation which we 
think cannot stand. Under the explana- 
tion, subject to certain exceptions, any 
land transferred by a person holding land 
in excess of the ceiling area between the 
18th December, 1957 (the date of publica- 
tion of the Kerala Agrarian Relations Bill) 
and the date of the publication of the 
Kerala Land Reforms Bill, 1963 (here we 
think that ceiling means the ceiling area 
under the Act, for it does not appear there 
was any ceiling area during the period in 
question) is to be regarded as still held 
by him for the purpose of fixing the ex- 
tent of land to be surrendered by him 
and such surrender is to be made out of 
the land still held by him. This can lead 
to absurd results. For example, supposing 
a person holding land just one cent in 
excess of the ceiling area had transferred 
some lands between the dates mentioned 
and bought the lands now held by him, 
possibly at a-higher price, he will have 
to surrender all his land for the nominal 
compensation provided by Section 88. No 
doubt, absurdities like this can only be 
attacked under Article 14, 19 or 31 which 
are not available in the case of a legisla- 
tion protected by Article 31-A, but, there 
is the second proviso to sub-clause (a) of 
clause (1) of the article which enjoins 
the payment of compensation not less 
than the market value for the acquisition 
of any land within the ceiling limit under 
the law for the time being in force. The 
effect of the explanation is to offend this 
proviso since it means that even land 
held by a person within the ceiling limit 
applicable to him under the Act (the law 
for the time being in force within the 
meaning of the article) can be taken away 
for the nominal compensation payable 
under Section 88, by the fiction of regard- 
ing lands disposed of by him within the 
dates mentioned as if those lands were 
still held by him although the transfer 
remains untouched, in other words, as if 
the ceiling limit for such a person is dif- 
ferent from the ceiling limits for persons 
who had not disposed of land between the 
relevant dates. That is not so. The ceiling 
limits imposed by the Act are the same 
for all, but, in the case of a person who 
has so disposed of land, that land is to 
be regarded as still held by him (al- 
though, in fact, it is not) for the purpose 
of calculating the extent of the land to 
be surrendered by him, and the surren- 
der is to be-made out of the land still 
held, even if its effect be to leave him 
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with land less than the ceiling limit, in- 
deed with no land at all. If a fiction by 
which land not held by a person could be 
taken into account for the determination 
of the excess land to be surrendered by 
him, and he could be forced to surrender 
land actually held ‘by him although it is 
within the ceiling limit without payment 
of the market value thereof, were per- 
mitted, the proviso in question could 
easily be rendered nugatory. That would 
be to mock the proviso.” 


This reasoning appeared to their Lord 
ships of the Supreme Court to be unex= 
ceptionable and the learned Advocate< 
General was wholly unable to offer any 
serious criticism of those observations of 
the High Court. Their Lordships accepted 
the conclusion of the High Court with 
the following observation: 


“It is clear that by virtue of the se- 
cond proviso to ‘Article 31-A (1) land 
within the ceiling limit is expressly pro- 
tected against acquisition by the State 
unless the law relating to such acquisition 
provides for compensation which is not 
less than its market value. No attempt 
was made to take the impugned explana- 
tion out of this constitutional inhibition. 
We, therefore, do not find any reason to 
aa from the conclusions of the High 

ourt.’ ' 


A careful reading of the Explanation 
shows that what was to be ignored, while 
determining the ceiling area, were the ` 
bona fide transfers by sale or otherwise 
barring those which ‘were specifically 
mentioned in the Explanation. These four 
kinds of alienations which were excepted 
show that the changes in the area brought 
about by bona fide. sales ete. were to be 
ignored while determining the ceiling 
area without affecting the rights of the 
transferees. Any readjustment of the land 
amongst the members of the family by 
partition or by gift and all sales in favour 
of a tenant, a religious, charitable or edu- 
cational, institution of a public nature 
solely for the purposes of that institution 
were not to be taken into account. The 
same cannot be said of the provision 
made in Section 4 (5) of the Act. If a 
landowner is able to satisfy the Collector 
that any transfer of land made by him 
after January 24, 1971, was bona fide, that 
transfer will be recognised. It is only 
mala fide transfers, which shall be pre- 
sumed to have been made with a view to 
yeduce the surplus area in view of the 
impending legislation, that are to be ig- 
nored. According to the judgments al- 
ready referred to above, such a provision 
is an integral part of the Act and of the 
agrarian reforms which are sought to be 
brought about and mala fide transfers to 
defeat the provisions of such an Act after 
the knowledge of its enactment cannot 
be allowed. T, therefore, hold that Sec- 
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tion 4 (5) of tbe Act is constitutionally 
valid. 


24. Since the Act is protected by 
Article 31-A of the Constitution, no chal- 
lenge can be made to the provisions of 
Section 10 of the Act on the ground that 
the amount payable by the State for the 
surplus area acquired by it is not ade- 
quate or is illusory. 


25. Lastly; a challenge has ‘been 
made to the validity of Rule 10 and Sche- 
dule B of the Punjab Land Reforms 
Rules, 1973. The argument in brief is thet 
in case a landowner reserves perennial 
area as his permissible area, he is allow- 
ed more land than a landowner who re- 
serves non-perennial area as a result of 
the working of the formula mentioned in 
Rule 10 and Schedule B. I do not find any 
substance in this submission. Every per- 
son has to be allowed seven hectares of 
first quality land or higher area of lower 
qualities. Rule 10 provides the method of 
converting the entire land held by a land- 
owner into land of first quality and then 
to determine seven hectares of land for 
him. It is not a universal rule that the 
area served by perennial canals must þe 
less than the areas served by non-peren- 
nial canals. The words ‘perennial’ and 
‘non-perennial’ have not been used in the 
Act or the Rules. What is provided is 
assured irrigation for one crop or two 
crops and the sources of such assured 
irrigation, The quality of land is to be 
determined on the basis of assured irriga- 
tion and its sources. I, therefore, do not 
find anything wrong, unjust or unwork- 
able in the formula prescribed in Rule 10 
and Schedule B of the Rules. Every land- 
owner shall get the permissible area 
worked out on the basis of the quality of 
land in accordance with one and the same 
formula and no question of discrimina- 
tion between one landowner and another 
arises nor can the formula be termed as 
arbitrary or unworkable. This submission 
is, therefore, repelled. 


26. No other point has been 
argued. ` 
27. All these cases will now be 


-placed for hearing before a learned Sin- 
gle Judge for final decision on the merits 
of each case in the light of the observa- 
tions made herein. Since we are not final- 
ly disposing of any case, we make ne 
order as to costs of these proceedings. 
DÐ. K. MAHAJAN, J.:— I agree. 
PRITAM SINGH PATTAR, J.:— 
í also agree, 
Order accordingly, 
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Bishan Sarup and Bros. and another, 
Petitioners v. Smt. Tara Wanti and an- 
other, Respondents. ; 

Civil Revn. No. 419 of 1973, DJ- 11-9- 
1973, to revise order of I. P. Vasisth,. 
Sub Judge, 1st Class, Panipat, D/- 22-3-1973. 

Civil Procedure Code (1908), Order 6, 
Rule 17 — Suit for rendition of accounts 
and recovery of amounts found due — 
Amendment seeking to convert it in a suit 
for recovery of specific amount —- Amend- 
ment did not change the nature of the suit 
and hence allowed. 


Where the plaintiff sued the defendants 
for rendition of accounts and recovery of 
the sum found due but later sought to 
amend the plaint by conversion of the suit 
to one for recovery of a specific amount, 
on the question whether the prayer would 
change the nature of the suit and prejudice 
the defendant, it was held:— i 

The cause of action remains precisely 
what it was before the amendment and no 
new or inconsistent case is. sought to be 
introduced by the plaintiff through the 
amendment. Even though, therefore, a suit 
brought when the application for amend- 
ment was made would be time barred, the - 
amendment cannot be disallowed on that 
ground. (Para 2) 


P. S. Jain, for Petitioners; G. C. Mittal 
with Naresh Batra, for Respondent No. 1. 


ORDER:— This petition for revision 
of an order dated the 22nd of March, 1973, 
passed by Shri I. P. Vasisth, Subordinate 
Judge, ist Class, Panipat, permitting the 
plaintiff to amend the plaint has arisen from 
a suit for rendition of accounts and reco- 
yery of amount found due in consequence. 
The allegations in the plaint were that the 
plaintiff, Shrimati Tara Wanti, who is the 
respondent before me, had been making 
deposits of money from time to time since 
the year 1965-66 with Messrs. Bishan Sarup 
and others, a firm arraigned as defendant 
No. 1 and consisting of defendants Nos. 2 
and 3 as partners, that the defendants were 
to pay her interest at the rate of 9 per cent. 
per annum on the monies deposited with 
them but that they had refused to account 
for those monies, and that she believed that 
a sum of Rs. 22,000/- would be found due 
to her on rendition of accounts. 


The suit was resisted by the defen- 
dants whose case was that the plaintiff had 
never deposited any monies with them al- 
though they did maintain an account in her 
mame of monies deposited with them by 
her deceased husband named Atma Ram 
who had taken away the entire amount 
standing to her credit in that account on 
the 17th of May, 1969, during his lifetime. 
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In her replication the plaintif denied 
the correctness of the case set up by the 
defendants and reiterated the position 
taken up by her in the plaint. She further 
alleged that even if her late husband be 
proved to have deposited the monies in her 
name, he was not entitled to receive back 
the same and that her suit was, therefore, 
liable to be decreed. This replication is 
dated the 7th of November, 1972. A notice 
dated the 3rd of November, 1972, purport- 
ing to bear the signature of defendant No. 
3 and his counsel Shri J. P. Goel was des- 
patched to the address of the plaintiff per 
registered post on the 21st of November, 
1972, and appears to have been delivered 
to her a day later. It is stated that the 
amount standing in the account of the 
plaintiff on the 17th of | May, 1969, was 
Rs. 17,259.74 which ber husband received 
from the defendants on that date on the 
representation that it belonged to him. A 
photo-copy of the notice has been placed 
by the plaintiff on the record of the trial 
Court. 


On the 7th of February, 1973, the 
plaintiff made an application under Section 
151 and Rule'17 of Order VI of the Code 
of Civil Procedure praying for permission 
to amend the plaint. The main amendment 
sought the conversion of the suit from one 
for rendition of accounts and recovery of 
the sum found due in consequence to one 
for recovery of a sum certain, namely, 
Rs. 17259.74 with interest from the 17th 
of May, 1969, till realisation. The amend- 
ment was opposed mainly on the ground 
that it would effect a change in the nature 
of the suit and would result in irreparable 
injury to the defandants because the suit 
for recovery of a sum certain if brought on 
the date of the application for amendment 
would be time-barred. 


The learned Subordinate Judge noted 
that if a suit for the recovery of Rs. 17,259.74 
was brought on or after the date on which 
the application for amendment was made 
it would be time-barred but held that 
that was no reason for refusing the amend- 
ment which was in no way calculated to 
change the nature of the suit but merely 
sought to assert in the plaint the sum 
certain which was due to her and of which 
she had no knowledge earlier. That is 
why he passed the impugned order by 
which the defendants feel aggrieved. 


2. Learned Counsel for the defen- 
dants-petitioners has vehemently contended 
that the learned Subordinate Judge was not 
justified in allowing the amendment because 
it introduces inconsistent pleas in the plaint. 
He has drawn my attention to the contents 
of paragraphs 7 and 8 of .the amended 
plaint and they may be reproduced here 
with advantage: 

“7, That after about 


a fortnight the 
plaintiff asked the 


defendants to tell the 
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exact amount with them and to pay the 
same to the plaintiff as the date of marriage 
of the plaintiffs daughter was drawing 
nearer but the defendants refused to do so. 


“8. That a sum of Rs. 17,259.74 P. was 
outstanding and payable to the plaintiff by . 
the defendants on 17-5-1969 along with the 
interest at the rate of 9% per annum. The 
defendants were several times requested to 
pay the amount lying with them but they 
did not pay and refused to pay the same in 
the last week of September, 1971.” 


He has pointed out that although in para- 
graph 7 the plaintiff has taken the stand 
that about a fortnight earlier to the filing 
of the suit the plaintiff had asked the de- 
fendants to tell her the exact amount with 
them (in her account) and to pay the sum 
to her, which demand they refused to meet, 
in paragraph 8 she has taken a somersault 
by specifying the exact sum due to her on 
the 17th of May, 1969. I find no inconsis- 
tency in the averments made in the two 
paragraphs. In the application for amend- 
ment the plaintiff clearly stated that she had 
learnt from the notice above-mentioned that 
an amount of Rs. 17,259.74 P. was stand- 
ing to her credit in the accounts maintain- 
ed by the defendants and that that was 
the circumstance which had necessitated 
the amendment of the plaint. The mention 
in the amended plaint of the amount due to 
her on the 17th of May, 1969, must be regard- 
ed in view of the contents of that appli- 
cation to be an averment that the plaintiff 
had come to gain knowledge thereof trom 


the notice served on her by the de- 
fendants during the pendency of the 
suit. Viewed in this light, no part 
of the plaint can be said to be incon- 


sistent with any other. Far from changing 
the nature of the suit, the amendment mere- 
ly furnishes before the conclusion of the 
trial what it had asked the Court to 
ascertain by having recourse to rendition 
of accounts because the plaintiff was igno- 
rant of the same. The cause of action re- 
mains precisely what it was before the 
amendment was allowed and no new or in- 
consistent case is sought to be introduced 
by the plaintiff through the amendment. 
Even though, therefore, a suit brought when 
the application for amendment was made 
would be time-barred, the amendment can- 
not be disallowed on that ground. In fact, 
had the defendants not supplied the quan- 
tum of the money standing in the name of 
the plaintiff in their account books on the 
17th of May, 1969, the suit would have 
continued as one for rendition of accounts 
and for recovery of the amount found due 
im consequence and no question of any 
time-bar would then have arisen. 

3. For the reasons stated I find no 
force in the petition which is dismissed. It 
suffers from such lack of merit that I am 
inclined to believe that it was filed as a 
mere dilatory tactic. In this situation J 
would burden the petitioners with heavier 
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costs than I would have ordinarily done. I, 
therefore, assess the counsel’s fee at Rupees 
200/-. The parties are directed to appear 
before the trial Court on the 3rd of Octo- 
ber, 1973. 

Petition dismissed. 
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Mallu, Appellant v. Ram Chand 
others, Respondents. 


Ex. Second Appeal No. 1906 of 1972, 
D/- 30-8-1973, from order of H. L. Randev 
2nd Addl. Dist. J., Ludhiana, D/- 16-11- 
1972, 

Civil P. C. (1908), Order 21, Rule 35 
(1) and (2) — Decree for joint possession 
— Mode of execution cannot be enlarged. 
(X-Ref:— Section 47.) 

Where the plaintiffs claimed substan- 
tial relief of corporeal possession but were 
found entitled only to the lesser relief of 
joint possession, the mode of enforcement 
of the relief granted is prescribed by sub- 
tule (2) and not by sub-rule (1) of R. 35 of 
O. 21. The erection of a building by the 
person in actual physical possession does 
not in any way hamper or obstruct the exe- 
cution of the decree in the mode prescribed. 
The Court cannot during execution pro- 
ceedings enlarge the relief granted by re- 
sorting to a more rigorous mode for the en- 
forcement of the relief. AIR 1934 Lah 978, 
AIR 1927 Rang 82 and (1951) 88 Cal LI 
27, Distinguished. (Paras 8, 9) 
Cases. Referred: Chronological Paras 
AIR 1958 Punj 5 = (1957) 59 Punj LR 372, 

Mansha Ram ‘v. Tej Bhan . 4 
AIR 1953 SC 235, M/s. Trojan and Co. v. 
Nagappa Chettiar 4 
(1951) 88 Cal LT 27, Pyari Churn Law v. 
Monmotha Nath Banerjee 10 
a 1934 Lah 798, Narain Singh v. Iman 

in ` 9 

AIR 1927 Rang 82, Kauk Sike v. Ong Hock 
Sein i 8 

Roshan Lal Batta, for Appellant; Vijay 

Kumar Jhanji, for Respondents. 


JUDGMENT :— In this execution 
second appeal by a defendant-judgment-deb- 
tor, it would be necessary to recite the facts 
that preceded the passing of the decree for 
joint possession of a vacant piece of land 
which is being executed by the respondent- 
decree-holders, 


2. In the plaint filed by the decree- 
holder-respondents in 1956, the subject mat- 
ter of the suit was described as a vacant 
piece of land, measuring 146 and odd 
square yards in area and situated opposite 
the Harijan Mohalla in the abadi of village 
Gias Pura. All the seventeen plaintiffs and 
Mallu appellant belong to that community. 
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The suit was for the possession of the 
vacant site and it was averred in the plaint 
that the defendant-appellant, who was in 
possession, was wrongfully claiming owner- 
ship under some registered sale deeds dated 
The persons from whom he 
claimed to have purchased the site had also 
been impleaded as defendants. The aver- 
ments in the plaint were that the plaintiff- 
respondents had become owners of the 
vacant site by adverse possession lasting 
over a period of more than 12 years and 
that their possession could not be illegally 
disturbed by the appellant and that his 
vendors had no valid title which they could 
pass on to him. 


3. The trial Judge, found, after a 
critical examination of the oral evidence 
examined \by the parties, that the appellant 
had failed to prove any ownership over the 
site in dispute which was a part of the sha- 
milat deh and that the plaintiffs’ posession 
over this land had been disturbed by the 
appellant about a year or two before the 
institution of “the suit. The plaintiffs had 
also failed to prove any hostile or adverse 
possession for the requisite number of years 
but it was found that before the appellant 
had gone into possession of the vacant site, 
the plaintiffs had been using it for tethering 
of cattle and storage of manure and that 
they had erected some mangers (khurlis) 
over the land. By virtue of their possessory 
title, the plaintiffs were granted a decree for 
joint possession against the defendant-ap- 
pellant. It was found that the plaintiffs could 
be granted this lesser relief even though 
they had claimed the right to go into exclu- 
sive possession of the site. 


4. Mallu had filed an appeal which 
was allowed by the judgment dated 9th 
October, 1958, of Shri Des Raj Dhamija, 
Senior Sub-Judge, Ludhiana. The suit filed 
by the respondents was dismissed with costs 
throughout. The reason given was that the 
plaintiffs could not be allowed to set up a 
case which was inconsistent with their 
pleadings and that the evidence examined 


-by the plaintiffs, in so far as it went beyond 


the pleadings, was to be ignored. Reliance 
was placed on the Supreme Court ruling in 
M/s. Trojan and Co. v. Nagappa Chettiar, 
AIR 1953 SC 235, and on a Single Bench 
decision of this Court in Mansha Ram v. 
Tej Bhan, (1957) .59 Punj LR 372 = (AIR 
1958 Punj 5). It was observed, inter alia, 
by the learned Senior Sub-Judge that there 
was a world of difference between a decree 
for exclusive possession and a decree for 
joint possession and that if the plaintiffs had 
based their case on possessory title alone, it 
would have been open to the defendant to 
show that he had also been using the site 
in a like manner as the plaintiffs. 


5. The regular second appeal filed 
by the plaintiff-respondents was allowed by 
this Court on 12th May, 1967, and the 
judgment and decree of the trial Court were 
restored. The reason given was that the 
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plaintiffs were found to have been in pos- 
session of the vacant site for about 17 years 
and had erected their khurlis and pegs for 
tethering cattle and that this transitory pos- 
Session, even if it was of no consequence 
against the true owner, entitled the plain- 
tiffs to stick on to the land and that the 
trial Court was not wrong in granting a 
decree for joint possession which was a les- 
sor relief than the one claimed in the plaint. 


- 6. It may, however, appear that 
after his appeal had been allowed on 9th 
October, 1958, by Shri Dhamija, Senior Sub- 
Judge, Mallu appellant had erected a house 
on the vacant site. The respondents’ case 
was that the house had been erected after 
they had filed the regular second appeal 
while the appellant’s case was that he had 
completed the structure during the interval 
of about three or four months that had in- 
tervened between the date of the acceptance 
of his first appeal and the date of filing of 
a regular second ~» appeal by the, respon- 
ents. 


7. When the respondents applied for 
the execution of their decree for joint pos- 
session, the question naturally arose whe- 
ther the executing Court could order the 
demolition of the house erected by the ap- 
pellant during the interval between the two 
appellate judgments in the original proceed- 
ings. The Executing Court found, on the 
basis of evidence examined by the parties, 
that the appellant had erected the building 
after the decision of the regular second ap- 
peal. His objection that-a decree for joint 
possession could only be executed in the 
mode prescribed by sub-rule (2) of Rule 35 
of Order XXI of the Code of Civil Proce- 
dure was negatived by ‘the Court and the 
respondent decree-holders were found en- 
titled to delivery of possession of the vacant 
site by demolition of the superstructure in 
execution of this decree for joint possession. 
The appellant had been allowed a period 
of thirty days within which he could remove 
the superstructure. The said order of the 
Executing Court has been affirmed by the 
Lower Appellate Court. Reliance has been 
placed on a Single Bench decision of this 
Court in Narain Singh v. Imam Din, AIR 
1934 Lah 978, which was a case arising out 
of proceedings for the execution of a dec- 
tee for permanent injunction. No regard 
has been paid to the fact that there are two 
separate rules in Order XXI of the Code 
laying down different modes of execution of 
decrees for joint possession and decrees for 
permanent injunction. The doctrine of lis 
pendens enunciated in Section 52 of the 
. Transfer of Property Act was also invoked 
and the controversy about the exact date or 
time of the erection of the building was 
found not to make any material difference 
to the application of this doctrine. 

8. None of the rulings relied upon 
by the parties before me or in the Courts 
below is of any significant help in dispos- 
ing of this execution second appeal. The 
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appellant had relied on a Single Bench deci- 
sion of the Rangoon High Court in Kauk 
Sike v. Ong Hock Sein. AIR 1927 Rang 82, 
where it was held that it is not within the 
province of the- Executing Court to order the 
judgment-debtor to dismantle a building on 
the land when the decree was silent with re- 
gard to the building and directed the deli- 
very of possession of only the site under- 
neath. It may be observed that the decree 
being executed in that case was for delivery 
of actual physical possession and the judg- 
ment-debtor had, therefore, been granted 
time to remove the superstructure. This 
tuling would have no application to cases 
where the decree is for delivery of joint pos- 
session and had been granted as a lesser 
relief when the more efficacious or substan- 
tial relief claimed, namely, delivery of actual 
physical possession had been expressly de- 
nied. The decree in the present case had 
been affirmed in the regular second appeal 
only on the ground that a lesser relief could 
be granted where a larger relief had been 
claimed. In the guise of a lesser relief, it is 
not open to the Executing Court to grant the 
decree-holder the greater relief which has 
been expressly denied during the original 
proceedings. The Executing Court may ap- 
pear to be removing the limits placed on the 
enforcement of the lesser relief decreed ini 
favour of the respondents. This enlargement 
of the lesser relief would amount to the 
grant of a relief which had been refused to 
the plaintiffs during the trial of the case or 
in any case to adding to what this Court 
had chosen to grant to the plaintiffs as an! . 
illusory relief on the basis of their inchoate 
possessory title. Moreover, the course adopt-! 
ed by the Courts below may seem to go 
against the express provisions in the Code 
with regard to the mode of execution of the 
decree actually granted in favour of the 
plaintiff-respondents. 

9. The ruling in Narain Singh’s case 
AIR 1934 Lah 978 (supra), relied upon by 
the respondents and finding favour with the 
Lower Appellate Court, is also distinguish- 
able. That was an execution case arising 
out of a decree for permanent injunction res- 
training the defendant from blocking or obs- 
tructing a passage. The mode of execution 
for such a decree is prescribed by Order 
XXI, Rule 32 of the Code. Sub-rule (5) of 
this rule authorises the Executing Court to 
direct that the act required to be done by 
the judgment-debtor may be authorised to be 
done, so far as practicable, by the decree- 
holder or some other person appointed by ` 
the Court at the cost of the judgment-debtor. 
The expenses incurred in securing compliance 
with the Court’s injunction can also be reco- 
vered from the judgment-debtor as costs in 
the case. There is no such express provision 
in the Code authorising the Executing Court 
to secure the removal of any obstruction or 
superstructure in execution of a decree for 
jomt possession. The plaintiffs could have 
taken advantage of the ratio of Narain 
Singh’s case ATR 1934 Lah 978 (supra) if 
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they had filed an appeal against the judg- 
ment of the trial Court granting them a 
decree only for joint possession and denying 
them the substantial relief of actual physical 
possession which they had claimed. As they 
remained satisfied with the decree and did 
not agitate for the grant of a mandatory in- 
junction calling upon the appellant to res- 
tore the land in its original condition so that 
all parties could continue to enjoy the vacant 
site as in the past, they had to rest content 
with the mode of execution prescribed by 
rules for the execution of the decree that 
they remained satisfied with. The Courts 
could easily have issued the mandate as the 
lesser relief but the respondents have them- 
selves to blame if they failed to agitate the 
matter presumably because they felt that they 
had no hope of faring better in the litiga- 
tion. They bad claimed the substantial re- 
lief of corporeal possession but their posses- 
sory title was so inchoate or nebulous in cha- 
racter that they were found entitled only to 
the lesser relief of joint possession. The 
mode of enforcement of the relief granted 
is prescribed by sub-rule (2) and not by sub- 
rule (1) of Rule 35 of Order XXI of the 
Code of Civil Procedure. The Lower Appel- 
late Court has given no satisfactory reasons 
for holding otherwise. The respondents had 
remained satisfied with the paper decree 
which entitled them to an illusory mode of 
delivery of possession in a symbolical man- 
ner by proclamations made by beat of drum 
or affixation etc. The erection of a building 
by, the person in actual physical possession 
does not in any way hamper or obstruct the 
execution of the decree in the mode prescrib- 
ed. The Courts cannot during execution pro- 
ceedings enlarge the relief granted du- 
ring the original proceedings by resorting 
to a more rigorous mode for the enforce- 
ment of the relief decreed than has been laid 
down by Jaw. The Courts below have clear- 
ly tried to go behind the decree and even 
to have exercised appellate powers over the 
judgments given during the original proceed- 
ings. Only a person with a superior title can 
seek to throw out another. He cannot phy- 
sically or bodily throw out a person with an 
equal or like title. The appellant as a mem- 
ber of the Harijan community had as much 
right to the joint use of the vacant site as 
the respondents. - In exercise of these rights, 
he had managed to oust the respondents a 
year or two before the filing of the suit. This 
wrongful ouster of a person with an inchoate 
title was found to entitle the latter to a 
decree for joint possession only. The actual 
physical possession of anyone cannot be dis- 
turbed under such a decree and in case of 
partition, the appellant could be found 
entitled to retain possession of that part of 
the area which could fall to his share. The 
ordering of the demolition of the building 
over such an area would result in a mis- 
carriage of justice and the question of de- 
molition of the building on the facts and 
circumstances of the present case does net 
arise unless and until the respective shares 
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of the parties could be demarcated in metes 
and bounds. 


10.. Another Single Bench decision 
relied upon by Shri Batta, the learned Coun- 
sel for the appellant, is in Pyari Churn Law 
v. Monmotha Nath Banerjee, (1951) 88 Cal 
LJ 27. This case is also distinguishable as 
there is no dispute with the proposition that 
a lessee cannot be ordered to remove a tem- 
porary structure erected by him in the de- 
mised premises until the lease has been law- 
fully determined or terminated. 


11. Shri Jhanji, the learned counsel 
for the respondents, then relied upon the 
doctrine of lis pendens as enunciated in Sec- 
tion 52 of the Transfer of Property Act. It 
may be true that any act committed by the 
appellant during the pendency of the ` pro- 
ceedings cannot affect the respondents’ legal 
rights. The question would still arise as to 
how the injury to those rights has to be re- 
medied. The finding of the executing Court 
is that the house was erected after the de- 
cision of the regular second appeal. It may, 
therefore, appear doubtful whether the ap- 
pellant’s acts complained of by the respon- 
dents were committed pendente lite. I have 
not been referred to any provision of law 
or precedent which may seem to justify the 
Courts in ordering the removal of a struc- 
ture or building in execution of a decree 
for joint possession. In the present case, 
the plaintiffs had been non-suited with re- 
gard to their claim for actual physical pos- 
session of the site in dispute. 


12. I do not find it necessary at this 
stage to deal with Shri Jhanji’s contention 
that the erection of the building, - whether 
before or after the decision of the regular 
second appeal, will give tbe respondents a 
fresh cause of action for filing a suit for 
mandatory. injunction or partition or posses- 
sion etc. The appellants erection of the 
building does not in any manner, improve 
upon the respondent’s possessory title in the 
site in dispute and the substantial relief of 
corporeal possession, though claimed, has al- 
teady been denied to them. How far the 
findings in this suit will operate as a bar 
because of the principles of res judicata or 
on any other ground will be for the Courts 


to decide if and when a second suit is insti- 
tuted. 


13. For reasons given above, I ac- 
cept the appeal and set aside the orders of 
the Courts below. The decree for joint pos- 
session can only be executed in the mode 
prescribed by Order XXI, Rule 35 (2) of the 
Code of Civil Procedure. It is left open to 
the respondents to pursue, if so advised, such 
other remedies as may be legally available to 
them. The parties are left to bear their own 
costs throughout. 


Appeal allowed. 
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Ram Nath and others, Petitioners V. 
Murti Shri Krishan Maharaj installed in 
Thakur Dawara in village Bani through 
Mahant Prem Dass, Respondent. 

Civil Revn. No. 706 and Civil Misc. No. 
3550 of 1973, D/- 17-8-1973, to revise order 
of V. K. Jain, Addi. Dist, J., Karnal, D/- 
2-6-1973. 

(A) Punjab and Haryana High Court 
Rules Voi. 5, Chap. 1-A, Part A (a), R. 7 
— Petition shall be accompanied by a copy 
of the decree or order — “Appellate Court” 
passing original order in connection with 
pending appeal — Applicability of rule. 

(A) In the context in which the words 
“Appellate Court” occur in Rule 7 they must 
be construed to mean a Court which has 
passed the order sought to be revised while 
hearing an appeal from an order of a sub- 
ordinate Court. Where the “Appellate Court” 
passes an original order in connection with 
an appeal pending before it, the provisions 
of the second para of the rule do not come 
into play because there is no ‘judgment or 
order of the court of first instance’ in the 
sense the words are used in the rule. The 
two paragraphs of the rule are supplemen- 
tal and must be read together. (Para 6) 

(B) Civil P. C. (1908), Section 115 — 
Revision — Subordinate court failing to exer- 
cise the jurisdiction vested in it by law — 
Orders revisable. 

An application was made to the District 
Judge, before whom the appeal was pending, 
praying that possession on the land in dis- 
pute be not disturbed till the decision of 
the appeal. The application was rejected. 

Held that the relief sought was a rea- 
sonable one and the District Judge had fail- 
ed to exercise the jurisdiction vested in him 
by law. (Para 8) 
Cases Referred: Chronological Paras 
ILR (1973) 2 Punj and Har. 167, Behari Lal 

v. Smt. Kaushalya Devi 6 


P. S. Jain, for Petitioners; H. R. Aggar- 
wal, for Respondent. 


. ORDER:— This petition for revision 
‘ of the order dated the 2nd.of June, 1973, 
passed by Shri V. K. Jain, Additional Dist- 
tict Judge, Karnal, bas arisen thus. Murti 
Sbri Krishan Maharaj (the respondent before 
me and hereinafter referred to as the idol) 
filed a suit against the three petitioners for 
possession of 75 Kanals 16 Marlas of land 
situated in village Bani, Tehsil Thanesar, 
District Karnal. The suit was decreed on 
the 12th of February, 1973. The idol took 
out execution of the decree and a warrant 
for the delivery of the land was issued by 
the Executing Court on the 15th of Febru- 
ary, 1973. The warrant was executed on the 
17th of February, 1973, when physical pos- 


AR/BR/A350/74/SVM 


"Ram Nath v. Prem Dass (Koshal J.) 


A.L R. 


session of an area measuring 10 Kanals 7 
Marlas out of the disputed land was deliver- 
ed to the idol. The rest of the area was under 
crop and symbolical possession thereof was 
delivered to the idol on the same day. 

2. On the 20th of February, 1973, 
the petitioners applied to the Executing 
Court for stay of execution. The order pass- 
ed by the Executing Court on the applica- 
tion was: 

“In the above noted case, a warrant for 
delivery of possession of the suit land was 
issued on 15-2-1973. Please send a report on 
the said warrant. If the said warrant has not 
been executed, the same be returned imme- 
diately unexecuted.” 


3. Against the decre passed by the 
trial Court the petitioners filed an appeal ' 
with the District Judge at Karnal on the 27th 
of March, 1973, and on the same date pre- 
sented to him an application praying that 
their possession be not disturbed till the deci- 
sion of the appeal. Notice of the applica- 
tion was given to the idol with an order 
that till the disposal thereof the petitioners 
would not be dispossessed from the land in 


dispute. 
4. On the 2ist of April, 1973, the 


. idol applied to the learned District Judge for 


vacation of the order protecting the posses- 
sion of the petitioners. The matter came 
up for decision before Shri V. K. Jain, Ad- 
ditional District Judge, Karnal, to whom the 
appeal had been transferred by the learned 
District Judge in the meantime. The learned 
Additional District Judge held that the dec- 
ree had already been executed and the peti- 
tioners had been dispossessed from the land 
in dispute so that there was no- question of 
any stay of execution being granted to them. 
He was further of the opinion that the peti- 
tioners were guilty of concealment of facts 
from the learned District Judge inasmuch as 
they did not disclose to him that the Exe- 
cuting Court had also made an order staying 
execution. For both these reasons the learn- 
ed Additional District Judge vacated the 
order passed earlier by the learned District 
Judge to the effect that the possession of the 
petitioners was not to be disturbed. It is 
against the order of the learned Additional 
District Judge which is dated the 2nd of 
June, 1973, that the petitioners have come 
up in revision to this Court. 
K A preliminary objection has been 
raised by Shri Aggarwal and the same is 
based on Rule 7 contained in Part (a) of 
Chapter I-A of Volume V of the Rules and 
Orders of this Court. That rule runs thus: 
“7. Every such petition shall be stamped 
as required by law and shall be accompanied 
by a copy of the decree or order in respect 
of which such application is made and by 
a copy of the judgment upon which such 
decree is founded. 


In the case of petitions for revision of 
the decree or order of an Appellate ourt, a 
copy of the judgment or order of the Court 
of the first instance shall also be filed.” 


% 
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6. No copy of any judgment or order 
of the trial Court has been filed with the 
petition which, according to Mr. Aggarwal, 
is incompetent by reason of the provisions of 
the second paragraph of the rule. On a 
careful consideration of the same however, I 
as unable to agree with him. The second para- 
graph of tbe rule, in my opinion, applies only 
to those cases in which revision is sought 
of a decree or order which has been passed 
in appeal from a decree or order of a Lower 
Court. The two paragraphs of the rule are 
supplemental to each other and must be 
read together so that a harmonious construc- 
tion may be placed on them. The first 
paragraph applies to petitions seeking revi- 
sion of any decree or order and requires 
that such a petition shall be accompanied by 
a copy of the decree or order of which revi- 
sion is sought along with a copy of the 
judgment upon which such decree is based, 
while the second paragraph therein requires 
that when the petition is one for revision of 
a decree or order of an Appellate Court, an 
additional document, namely, the judgment 
or order of the Court of first instance shall 
also be filed. In the context in which the 
words “Appellate Court” occur, they must be 
construed to mean a Court which has passed 
the order sought to be revised while hearing 
an appeal from an order of a Subordinate 
Court. In other words, where the “Appel- 
late Court” passes an original order in 
connection with an appeal pending before it, 
the provisions of the second paragraph of 
the rule do not come into play for, in that 
case, there is no “judgment or order of the 
Court of first instance” in the sense in which 
those words are used in the rule and there 
is good reason for such interpretation being 
placed on the second paragraph of the rule, 
the object of which is to ensure that this 
Court has before it all the available material 
which is relevant to the decision of the mat- 
ter requiring determination by it. Behari Lal 
v. Smt. Kaushalya Devi, ILR (1973) 2 Punj 
and Har 167, decided by Pandit, J., on which 
reliance is placed by learned Counsel for the 
idol lays down no rule to the contrary, All 
that it says is that when a petition seeks the 
revision of an order passed in an appeal ins- 
tituted against another order the copy of the 
judgment of the Court of first instance must 
be filed in the High Court which has no 
power to dispense with its production. 


7. Not finding any substance in the 
preliminary objection I repel it. I now take 
up the contentions raised on behalf of the 
petitioners, the first one of which is that 
there was no concealment of any material 
fact by them from the learned District 
Judge. There is no dispute between the 
parties that physical possession of 10 Kanals 
7 Marlas and symbolical possession of 65 
Kanals 9 Marlas of the land in dispute was 
delivered to the idol on the 17th of February, 
1973. But then physical possession of the 
said area measuring 65 Kanals 9 Marlas 
which was admittedly with the petitioners 
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prior to the execution was not disturbed on 
that date and to that extent the petitioners 
had the right to apply to the learned Dis- 
trict Judge for stay of execution. It may 
be noted that all that they said in their ap- 
plication was that they were in possession 
of the disputed land and prayed that their 
possession be protected. Their failure to 
point out to the learned District Judge that 
in execution proceedings physical possession 
of a part of the land and symbolical pos- 
session of the rest had been delivered to the 
idol and that thereafter the execution pro- 
ceedings were stayed was immaterial. I am 
of the opinion, therefore, that there was no 
such concealment of facts by the petitioners 
from the learned District Judge as would 
disentitle them to the relief of stay of 
further execution. 


8. According to learned Counsel for 
the petitioners, they are still in possession of 
that part of the disputed land of which only 
symbolical possession was delivered to the 
idol on the 17th of February, 1973, and all 
that they seek now is that that possession 
be protected till the decision of the appeal 
by the learned Additional District Judge. 
This is a very reasonable request, in turning 
down which the learned Additional District 
Judge failed to exercise a jurisdiction vested 
in him by law. He perhaps thought that the 
decree had been fully satisfied which is real- 
ly not so because the idol is still entitled to 
seek actual possession of 65 Kanals 9 Mar- 
las of land, only symbolical possession of 
which was delivered to it onthe 17th of Feb- 
tuary, 1973. His rejection of the prayer 
made by the petitioners was, therefore, based 
on an erroneous assumption. 

9. For the reasons stated, I accept 
the petition, set aside the impugned order 
and stay further execution of the decree till 
the decision of the appeal pending before 
the learned Additional District Judge subject 
to the condition that the petitioners furnish 
within 20 days from today security to the 
Satisfaction of the learned Additional Dist- 
trict Judge for the due performance of such 
decree as may ultimately be binding on them. 
There will be no order as to costs. 


Petition allowed. 
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Narain Singh, Petitioner v. Sher Singh 
and others, Respondents, 

Civil Revn. No. 489 of 1973, Dj- 3-8- 
1973, to revise order of J. K. Goel, Sub-J., 
Ist Class, Malerkotla, D/- 9-4-1973. 

' Index Note: — (A) Court-fees Act, Sec- 
tion 7 üv) ©) and 7 (v) — Case covered by 
Section 7 (iv) (c) — Subject-matter land per- 
manently assessed to land revenue — Court- 
fee payable is ten times land revenue. (1971) 
73 Pun LR 716 (FB), Followed. (Pars 6) 
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Cases Referred: Chronological Paras 
(1971) 73 Pun LR 716 (FB), Gurdial Singh 
v. Balwinder Singh 7 


Achhra Singh, for Petitioner. 


ORDER:— On 15th December, 1969, 
Narain Singh is alleged to have made a gift 
of his agricultural land, measuring 20 Bighas 
and 15 Biswas, situate in village Dallanwal, 
District Sangrur, in favour of Sher Singh 
and his brother Sajjan Singh, defendants 
Nos. 1 and 2. In May 1970, he brought. a- 
suit for a declaration to the effect that he 
_ was the owner in possession of the said land 
and that the alleged gift was void as having 
been obtained under fraud, misrepresentation 
and undue influence and that the same was 
liable to be cancelled and set aside. He also 
claimed a permanent injunction against the 
said defendants not to interfere in his posses- 
sion of the land. He paid a court-fee of 
Rs. 32.50 on the plaint. He calculated the 
same as Rs. 19.50 on the relief for declara- 
tion and Rs. 13/- for permanent injunction. 
The valuation in the plaint for the purposes 
of court-fee and jurisdiction was fixed at 
Rs. 195/- and Rs. 130/- respectively. 


2. The suit was contested on a num- 
ber of grounds and one of them being that 
the same had not been properly valued for 
purposes of court-fee and jurisdiction. 


3. After the parties had led evidence 
on all the issues framed in the case, the coun- 
sel for the parties agreed that the issue re- 
garding court-fee and jurisdiction might be 
decided in the first instance. 


4, The question that was argued be- 
fore the trial Judge was whether the plain- 
tiff had to pay a fixed or.an ad valorem 
court-fee on the plaint. It was the case of 
the defendants that the plaintiff, in order to 
obtain relief, had to get the gift-deed exe- 
cuted by him cancelled. The value of the 
property mentioned in the gift-deed was 
Rs. 31,125/- and, consequently, the case was 
covered by Section 7 (iv) (c) of the Court- 
fees Act, 1870, hereinafter called the Act. 
According to them, the suit was not for a 
simple declaration that the plaintiff was not 
bound by the impugned gift-deed and, there- 
fore, he could not levy a fixed court-fee 
under Article 17 (iii) Schedule IL of the Act. 


5. After referring to a number of 
authorities, the learned trial Judge came to 
the conclusion that the case was covered by 
Section 7 (iv) (c) of the Act and the plain- 
tiff had to pay ad valorem court-fee on the 
value of the subject-matter involved in the 
gift-deed. He was, therefore, directed to 
pay court-fee on Rs. 31,125/-, which was the 
value of the property mentioned in the gift- 
deed, the cancellation of which was being 
sought by him. The plaintiff was asked to 
make the deficiency in the court-fee by a 
particular date mentioned in the order of 
the trial Court. It is against that decision 
that the present revision petition has been 
filed by the plaintiff. 
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6. It is conceded by the counsel for 
the petitionér that the suit was covered by 
the provisions of Section 7 (iv) © of the 
Act. As provided in the second proviso to 
Section 7 (iv) of the Act, the valuation for 
the purposes of court-fee had to be assessed 
according to Section 7 (v) of the Act and 
the same, according to the learned counsel, 
had to be ten times the land revenue if the 
said land was permanently assessed to land 
Tevenue as, admittedly, was the position in 
the instant case. 

7. In my view, there is merit in this 
contention and so far as this Court is con- 
cerned, this point has been setiled by a Full 
Bench of this Court in Gurdial Singh v. 
Balwinder Singh, (1971) 73 Pun LR 716 
(FB), to which I was also a party and where 
it was held that in cases, which were cover- 
ed by Section 7 (iv) (c) of the Act, court- 
fee had to be paid at ten times the land 
revenue assessed on the land and not at 30 
times. $ 


8. Following that decision, I would 
accept this petition, quash the impugned 
order and direct that if the plaintiff had 
paid the court-fee in the manner mentioned 
above, then he was not to be asked to pay 
any additional court-fee. Since the respcn- 
dents are not represented before me, there 
will be no order as to costs. 


Order accordingly, 
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Moman, Appellant v. Radha Kishan, 
Respondent. 


Second Appeals Nos. 1272 and 1609 of 
1963, D/- 11-5-1973, from decree of Gurba- 
chan Singh, Dist. J., Sangrur, D/- 29-7-1963. 

Hindu Law — Custom (Punjab) — Alie- 
nation of ancestral property by father — 
For construction of new house — Old kouse 
not shown to be insufficient for the needs of 
the family — Alienation not for necessity. 
AIR 1928 Lah 437, Rel. on; AIR 1926 Lah 
252 and AIR 1926 Lah 409, Disting. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1928 Lah 437 = (1928) 29 Pun LR 

222, Lajja Ram v. Abdul Rahim Khan 8 
AIR 1926 Lah 252, Labhu v. Sawan Singh 7 
AIR 1926 Lah 209, Lachi v. Surja 7 


J. V. Gupta, for Appellant; G. C. Garg, 
for Respondent. 

JUDGMENT:— ‘This order will dis- 
pose of two cross-appeals Regular Second 
Appeals Nos. 1272 and 1609 of 1963. 

2. On 15th February, 1957, Dharam 
Singh sold the land in dispute to Moman 
for Rs. 4,104/-. This sale led to a suit for 
declaration and possession filed in January 
1962 by Radha Krishan, the minor son of 


K.Q/LQ/E570/73/SVM. 


1974 


the vendor. His allegations were that he 
was the son of the vendor, that the parties 
Were governed by custom, that the land in 
dispute was ancestral and that the sale ef- 
fected by his father was not for legal neces- 
sity. 

3. The suit was resisted by the ven- 
dee; who controverted the allegations made 
by the plaintiff. 


4. The trial Judge decided all the 
points in favour of the plaintiff, but held 
that the sale had been made for legal ne- 
cessity and on’ that finding, he dismissed the 
suit. 


5. When the matter came in appeal 
before the learned District Judge, Sangrur, 
he reversed the finding of the trial Judge 
regarding the necessity for the sale and held 
that the vendee had not been able to esta- 
blish legal necessity for the same. He, con- 
sequently, accepted the appeal and decreed 
the suit for possession of the land in dispute, 
but held that the plaintiff was entitled only 
to get possession of one-third share of the 
Tand, because Dharam Singh had left other 
heirs as well and the plaintiff was entitled 
only to that much share. Aggrieved by this 
decision, the vendee has come here in second 
appeal and the plaintiff has filed a cross-ap- 
peal (No. 1609 of 1963) saying that the learn- 

-ed District Judge was in error in decreeing 
a a regarding only one-third share in the 
and. 

6. The first question to be determin- 
ed is whether the sale was for legal neces- 
sity or not. 


7. In tbe sale-deed, Exhibit D-1, all 
that has been mentioned is that the money 
was required by the vendor for househoid 
expenses and for the construction of a house. 
It has come in evidence that the vendor al- 
teady possessed a house, which is a kutcha 
one. The learned District Judge has come 
to the conclusion that the construction of 
a house is not a valid item of necessity 
when .the vendor already possessed one. It 
is also proved on the record that the ven- 
dor owned agricultural land, measuring 455 
Bighas, and he had no debts to pay. He, 
immediately before the sale in question, had 
sold land for Rs. 9,800/- by different sale- 
deeds. All those sales took place within a 
year or two of the sale in dispute. It is 
further established on the record that the 
vendor used to drink liquor and he died of 
over-drinking. The learned District Judge 
has found that the vendor was neither a pru- 
dent man nor of good character. There is 
nothing on the record to show that the 
. vendee made any enquiry regarding the fact 
as to whether the vendor really needed 
money for the construction of a house. The 
vendee had relied on two rulings of this 
Court for showing that the purchase of a 
house was an item of necessity under cus- 
tom. But both these rulings are inapplic- 
able. In the first one Labhu v. Sawan Singh, 
AIR 1926 Lah 252, thealienationhad been 
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made for paying off debts. Those debts per- 
tained to the construction of a house. Under 
these circumstances, it was held that so far as 
the subsequent vendee was concerned, the item 
regarding the construction of a house had 
become an antecedent debt and, therefore, 
he was well protected. As regards the cihen 
ruling Lachi v. Surja, ATR 1926 Lah 409, 
the ancestral house of a persen was sold in 
execution of a decree and there was likeli- 
hood of his being dispossessed therefrom. It 
was not easy to take on rent another house 
in the village and, therefore, he sold the an- 
cestral land for the purpose of purchasing 
another house. Under these circumstances, 
it was held that the purchase cf a house was 
a valid item of necessity. Undoubtedly, these 
two rulings are distinguishable on facts. 


8. There is a ruling reported as Lajja 
Ram v. Abdul Rahim Khan, (1928) 29 Pun 
LR 222 = (AIR 1928 Lah, 437), where it was 
held that a Hindu father was not entitled to 
sell joint ancestral property in orderto get a 
better house for himself when he already 
possessed a house and, consequently, the 
money spent in the purchase of another 
house was not for necessity. There it was 
said that the old house of the vendor was 
only a thatched one, but the learned Judge 
observed that there was nothing whatever to 
show that the said house was insufficient for 
his needs. 

9, In the instant case also, it is true 
that the alienor possessed a kutcha house, 
but it has not been proved on the 
record that the said house was in- 
sufficient for his needs and it was for that 
purpose that he wanted to construct a new 
one. In these circumstances, it has tc be held 
that the learned District Judge was right in 
holding that the alienation was not proved 
to be for necessity. 


10. The result is that the appeal filed 
by the vendee fails and is dismissed. In the 
circumstances of this case, however, I will 
leave the parties to bear their cwn costs in 
this Court as well. 

1i. As regards the appeal filed by 
the plaintiff, there is no merit in the same. 
There is no dispute that the alienor left a 
number of heirs and the plaintifi was only 
entitled to one-third shar: in his property. 
This being a suit for poss:ssion, the plain- 
tiff cannot be granted a decree for more 
than his own share. The learned District 
Judge was, therefore, right in granting him 
a decree for possession of one-third share in 
the land in question. This appeal also fails 
ad is dismissed, but with no ordes as ic 
costs. 


Appeal dismissed. 





* 
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(V 61 C 59) 
M. R. SHARMA, J. 

Jawala Singh and another, Appellants v. 

Lachman Das and others, Respondents. 
Second Appeal No. 1356 of 1969, Dj- 
1-10-1973, from decree of S. S. Raikhy, 2nd 

Addl.. Dist. J., Ferozepore, D/- 7-8-1969. 
Index Note: — (A) Hindu Law — 
Coparcenary property — Alienation of, by 
father Karta — Legal necessity — Onus of 
proof as to necessity is on the alenee — 
Alienation held. legal as legal necessity was 
proved. AIR 1971 SC 1028 and AIR 1963 
Punj 338, Rei. on. (Para 3) 
Index Note: — (8B) Hindu Law — 
Alienation of joint property by father as 
Karta — Legal necessity not proved — Yet 
sale was binding on the undivided share of 
father Karta. AIR 1925 Lah 130 and. AIR 
1933 Lah 343, Distinguished; AIR 1964 SC 
1385, Rel. on. (Paras 4, 5) 
Index Note: — (C) Civil P. C. (1908), 
Section 100 — Finding of fact — That ven- 
dor needed money for marriage cf his grand- 
daughter — Is a finding of fact — Not open 
to challenge in second appeal. (Para 6) 
Index Note: — (D) Civil P. C. (1908), 
Section 100 — Alienation of joint family 
property — Finding that money was needed 
for repairs of joint family property — Is a 
finding of fact, not assailable in second ap- 
peal. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1028, Smt. Rani v. Smt. Santa 
Bala Debnath 3 
AIR 1964 SC 1385, Balmukand v. Kamla 
Wati 5 
AIR 1963 Punj 338, Ram Parkash v. Radhe 
Shyam 3 
AIR 1933 Lah 343, Ralla Ram v. Atma 


Ram 
AIR 1925 Lah 130, Choranji Lal v. a 


Singh 
1893 Pun Re 6, Dharam Chand v. Karam 
Devi 5 

K. C. Puri, for Appellants; G.R. Maji- 
thia (for No. 1) and B. S. Bindra (for No. 4 
only), for Respondents. 

MENT:— This judgment will 
dispose of R. S. As. Nos. 1356 and 1520 of 
1969. 

2. Udey Chand had made the follow- 
ing four sales:— 

1. On 24-9-1956 for Rs. 1,500/- in res- 
pect of land measuring 13 Kanals 1 Marla 
in favour of Jawala Singh, Ajmer Singh and 
Jagrup Singh, defendants Nos. 2 to 4. 

2. On 16-12-1958 for Rs. 3,000/- in res- 
pect of land measuring 60 Kanals 5 Marlas 
in favour of Gopal Singh defendant No. 5. 
vide sale-deed Exhibit D-3. 

3. On 6-2-1962 for Rs. 500/- in respect 
of land measuring 10 Kanals 6 Marlas in 
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favour of Manohar Lal defendant No. 6 
vide sale-deed Exhibit D-2. . 

4. On 10-7-1967 for Rs. 16,000/- in res- 
pect of 32 Kanals in favour of Jawala Singh, 
Ajmer Singh and Jagrup Singh defendants 
Nos. 2 to 4 vide sale-deed Exhibit D-8. 


These sales were challenged by Lachhman 
Das respondent who was the son of Udey 
Chand on the ground that the property sold 
formed part of the property belonging to 
the Hindu coparcenary and the sale being 
for no valid necessity was not binding on 
Lachhman Das, who was entitled to receive 
possession of this property. . 
3. Regarding sale of land measuring 
13 Kanals 1 Marla made on September 24, 
1956, in favour of Jawala Singh, Ajmer 
Singh and Jagrup Singh, the learned Lower 
Appellate Court has held that though the 
land belonged to the Hindu coparcenery, yet 
the alienees had failed to prove necessity for 
this sale. In the sale deed Exhibit D-6, it 
was recited that the vendor needed this 
money for purchasing some other land. The 
learned Lower Appellate Court observed 
that the vendees failed to make an enquiry 
whether the statement made by the vendor 
was bona fide or not. It also observed that 
if Udey Chand wanted to sell land belonging 
to the corparcenary, it was incumbent upon 
him to get the consent of Lachhman Das. 
A Hindu father acting as the Karta of the 
family does not have to seek-the consent of 
his sons for making alienations of joint pro- 
perty for necessary purposes. Again, it is 
not necessary for the alienee to conclusively 
establish that the necessity recited in the 
sale-deed was established. In Smt. Rani v. 
Smt. Santa Bala Debnath, AIR 1971 SC 1028, 
it was held that the onus of proving legal ne- 


cessity may be discharged by the 
alienee by proof of actual necessity 
or by proof that he made proper bona 
fide enquiries about the existence of the 


necessity and that he did all that was rea- 
sonable to satisfy himself as to its existence. 
The recital made in the deed was merely a 
representation and if the same does not turn 
out to be true it would be proper for the 
Courts to draw an inference that the alienee 
did not make any proper enquiry about the ~ 
existence of the necessity but this does not 
mean that he cannot adduce other evidence 
of necessity. In the instant case, the alienees 
placed on record a copy of the ledger ac- 
count (Exhibit D. 9) of loans advanced by 
the Revenue Department to the land-owners, 
which shows that Udey Chand had been ad-! 
vanced Taccavi loan of Rs. 2000/- which he 
paid back on October 14, 1956 i.e. about 20 
days after making the sale in dispute. In 
this view of the matter, it cannot be said 
that there was no necessity for this sale. The 
learned counsel for Lachhman Dass respon- 
dent has relied upon Ram Parkash v. Radhe 
Sbyam, ATR 1963 Punj 338, in which it has 
been held that necessity for the alienation it- 
self should be shown by the alienee. There 
is no quarrel with ‘this proposition but once 
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an alienee places on record evidence from 
which an inference of legal necessity can be 
raised then the burden shifts on those who 
challenge the alienation to show that in fact 
there was no necessity for the sale. The 
peculiar facts of .this case are that Lachh- 
man Das did not produce Udey Chand, his 
own father, as his witness. Consequentiy, an 
inference can be drawn against bim that if 
Udey Chand had been cited as a witness he 
would have deposed about the existence of 
legal necessity. .{, therefore, held that the 
sale dated September 24, 1956, for a sum of 
Rs. 1,500/- in favour of Jawala Singh, Ajmer 
Singh and Jagrup Singh has been proved to 
be for necessity and to that extent the judg- 
ment of the learned Lower Appellate Court 
is set aside. 


4. The second sale which needs some 
detailed consideration is the one made on 
July 10, 1967, for a sum of Rs. 16,000/- of 
land measuring 32 Kanals in favour of the 
same alienees. The recital in the sale deed 
Exhibit D-8.again mentions that Udey Chand 
needed this money for purchasing some other 
land. This sale, in my opinion, has been 
rightly held to be for no valid necessity by 
the learned Lower Appellate Court. Apart 
from this bald assertion in the sale deed, 
the alienees did not lead any cogent evi- 
dence for showing that either they made 
bona fide enquiries or actual necessity for 
this sale, in fact, existed. The learned Coun- 
sel for the appellants has, however, submit- 
ted that in a case like this, the sale was at 
least binding against Udey Chand and should 
have been upheld to the extent of his inte- 
rest in land. Reliance in this behalf has 
been placed on para 261 of Mulla’s Hindu 
Law (1970 Edition), in which it has been 
mentioned that according to Mitakshara law 
as applied in Bombay, Madras and Madhya 
Pradesh a’ coparcener may alienate his un- 
divided interest in the entire joint family pro- 
perty, or his undivided interest in a specific 
property forming part of the joint family 
properties. 


5. On behalf of Lachhman Das res- 
pondent, Shri G. R. Majithia has submitted 
that position of law in the northern parts of 
India is different. According to him in Pun- 
jab a coparcener is not entitled to sell his 
undivided interest in the coparcenery proper- 
ty without the consent of the other coparce- 
ners or for legal necessity. In support of 
this view, reliance has been placed on Cho- 
ranji Lal v. Kartar Singh, AIR 1925 Lah 130. 
In that case the Joint Hindu Family consist- 
ed of two brothers. The elder brother acting 
for himself and on behalf of his minor bro- 
ther sold the property. The minor brother 
brought a suit for possession of the property 
on the ground that the sale made by the 
elder brother was asbolutely void. Before 
the High Court, it was urged that a decree 
should be so framed as to bind the interest 
of the elder brother in the joint property. 
Campbell, J., observed as under:— 
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“In view of Lord Haldane’s observations, 
I am not prepared to make a decree in the 
form adopted in Dharam Chand v. Karam 
Devi, 1893 Pun Re 6. I accept the appeal 
and restore the decree of the first Court for 
possession of the whole land in dispute with 
the declaration added that this decree shall 
not affect any remedy which Kartar Singh 
may be able to enforce hereafter against Sri 
Ram. The appellant will have his costs 
throughout.” 


In Ralla Ram v. Atma Ram, AIR 1933 
Lah 343, it was held that in Punjab it was 
not open to a coparcener to alienate his un- 
divided share in joint property without the 
consent of other coparceners and if'he did 
do so, the alienation was likely to be set 
aside as a whole. In this case also the joint 
family consisted of two brothers and the 
alienation was made by the elder brother who 
purported to make it on his own behalf and 
on behalf of his brother. A perusal of these 
authorities would show that a brother as a 
coparcener was not held to be entitled to sell 
joint family property without the consent of 
his brothers who were members of the co- 
parcenery. The position of a Hindu father 
is entirely different. It is no doubt true that 
in Punjab a son cannot claim partition but 
nothing can stop a Hindu father from mak- 
ing a partition of the coparcenary property 
by allotting a share to himself and shares to 
other members of the coparcenary. He as 
the Karta of the family has much greater 
powers of alienation of the joint family pro- 
perty for valid necessity. I am of the view 
that the rule laid down in Ralla Ram’s case 
AIR 1933 Lah 343 (supra) and Choranii 
Lal’s case AIR 1925 Lah 130 (supra) dees 
not apply to those cases in which alieuation 
X mate a ine ae This consideration 

part, m Baimukund v. Kamla Wati, AIR 
1964 SC 1385, the Court was concerned with 
a case in which the Manager of. the Joint 
Hindu Family belonging to Punjab entered 
into an agreement for the sale of immo- 
vable property on behalf of the family. A 
decree for specific performance of this 
agreement was declined on the ground that 
the -transaction could not be regarded as 
one for the benefit of the family and yet the 
ee ia od to be bound by the con- 
t of sale. e material porti 

judgment reads as under:— Ben ar 

“No doubt Pindidas himself was bou 
by the contract which he has entered Ae 
aurea Fe ser oon have been entitled 

t nefit of Sectio i 
Relief Act which runs fae a a 


‘Where a party to a contract is una 
perform the whole of his part of it, ana 
part which must be left unperformed forms 
a considerable portion of the whole or does 
not admit of compensation in money, he is 
not entitled to obtain a decree for specific 
performance. But the Court may, at the suit 
of the other party, direct the party in de- 
fault to perform Specifically so much of his 
part of the contract ~as he can perform, pro- 
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vided that the plaintiff relinquishes all claim 
to further performance, and all right to com- 
pensation either for the deficiency, or for 
the loss or damage sustained by him through 
the default of the defendant.’ 

However, in the case before us there is 
no claim on behalf of the plaintiff that he 
is willing to pay the entire consideration for 
obtaining a decree against the interest of 
Pindidas alone in the property.” 

In this case, however, Shri K. C. Puri, 
the learned Counsel for the appellants, sub- 
mits that he would be satisfied if the suit of 
Lachhman Das qua the property belonging 
to the share of Uday Chand is dismissed. In 
this situation, decree for possession of the 
entire property covered by this sale deed 
cannot be passed in favour of Lachhman 

as. Since the coparcenery consists- of only 
two members, namely Shri Udey Chand and 
Sh. Lachhman Das, both of them were en- 
titled to half the share of the property sold. 
I, therefore, accept the claim of the appel- 
lants to the extent of half the property which 
would have fallen to the share of Uday 
Chand on partition and hold that the sale in 
dispute will not bind Lachhman Das res- 
pondent to the extent of the half share of the 
land sold. The judgment and the decree 
of the learned lower appellate Court are also 
modified to the extent indicated above. 


6. Regarding the sale of land measur- 
ing 60 Kanals 5 Marlas for a sum of 
Rs. 3000/- made on December 16, 1958, in 
favour of Gopal Singh, the learned lower 
appellate Court has held that this amount was 
really needed by Udey Chand vendor for 
the marriage of his grand-daughter and so 
the sale was for valid necessity. This is a 
finding of fact and not open to challenge in 
second appeal. Similarly, the sale of land 
measuring 10 Kanals 6 Marlas for a sum 
of Rs. 500/- made on February 6, 1962, in 
favour of Manohar Lal was held to have 
been made by Udey Chand for making re- 
pairs of his residential house which is also 
a necessary purpose. This is also a finding 
of fact and binding on me in second ap- 
peal. Consequently, the last mentioned two 
sales are upheld to be for valid necessity 
and to that extent the judgment and the de- 
cree of the learned lower appellate Court 
are upheld. 


7. On an oral request made by Mr. 
Majithia, the learned counsel for Lachhman 
Das respondent, I certify that the decision 
given in R. S. A. No. 1356 of 1969 is fit 
for appeal under Clause X of the Letters 


Patent. 
Appeal allowed in part. 
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MAN MOHAN SINGH GUJRAL AND 
D. S. TEWATIA, JJ. 
Union of India, Appellant v. M/s. Amin 
Chand Payarelal, Respondent. 
First Appeal No. 120 of 1962, D/- 10-9- 
toe referred by D. S. Tewatia, J., D/- 5-3- 


Index Note: — (A) Railways Act 
(1890), Section 77 — Claim to refund or 
compensation has not only to be posted with- 
ia six months but must also reach in the 
hands of the Railway Administration within 
the said period. ATR 1927 Pat 241 and AIR 
1957 Madh Pra 114, Dissented from. 


Brief Note: — (A) In the context in 
which the word “preferred” is used under 
Section 77 it means “served” and not mere- 
ly despatched or posted. The claim must 
reach the concerned authorities within the 
prescribed period. Merely addressing a claim 
to the Railway Administration dnd posting 
it through a registered post within the pres- 
cribed period is not enough. AIR 1927 Pat 
241-and AIR 1957 Madh Pra 114, Dissented 
from; 1961 All LJ 983 and AIR 1968 Ker 


23, Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1968 Ker 23, Union of India v. Laksh- 

mi Textiles 8 


1961 All LJ 983, Narain Ram Chandra Kel- 
kar v. Union of India 7 
ATR 1957 Madh Pra 114, Union of India 
v. Asharfi Devi i 5 
AIR 1927 Pat 241, Gopal Marwari v. Ben- 
gal and North Western Rly. Co. 5 


K. L. Khanna and V. M. Jain for H. S. 
Gujral and D. S. Gujral, for Appellant; 
Roop Lal and S. K. Khosla, for Respondent. 


JUDGMENT:— Messrs. Amin Chand 
Payare Lal, respondent in this appeal, filed a 
suit against the Union of India representing 
Northern Railway, Delhi, and Eastern Rail- 
way, Calcutta, for the recovery of Rupees 
5,195.93 as the price of short delivery of pig 
iron which had been despatched by Messrs. 
Hindustan Steel Ltd., after it had been pur- 
chased by the plaintiff firm. The suit was con- 
tested by the Union of India but was decreed 
by the learned Senior Subordinate Judge by 
judgment dated 17th February 1962. Being 
aggrieved, the Union of India has challeng- 
ed this judgment and decree through the pre- 
sent appeal. 


2. The appeal was first placed be- 
fore a learned Single Judge bui as the main 
question canvassed, which related to the inter- 
pretation of the provisions of Section 77 of 
the Indian Railways Act, was of consider- 
able importance the matter was referred to 
a Division Bench and this is how this ap- 
peal is before us now. 
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3. In appeal before us only the find- 
ings on Issue No. 2 which is as follows were 
« challenged:— 


“Whether notices issued under Sec- 
tion 77 of Indian Railways Act were not 
served within time? 

4, The facts necessary for decision 
of this appeal are not in dispute. Notice 
under Section 77 of the Indian Railways Act 
{hereinafter called the Act) was despatched 
through post to the Railway Authorities on 
17th August, 1960, and was received after 
the expiry of six months’ period. The ques- 
tion which needs consideration in this case 
is whether a notice under Section 77 of the 
Act has to reach the railway administration 
within six months from the date of the deli- 
very of goods for carriage by railway or 
has merely to be posted by a registered post 
within the period of six months. It may be 
stated at the outset that there is a conflict 
of authorities on this point inasmuch as the 
Patna and Madhya Pradesh High Courts 
have taken the view that if the notice was 
forwarded by a registered post within the 
prescribed time it would be presumed that 
the service has been effected in time while 
the Allahabad, Kerala and Nagpur High 
Courts have taken the contrary view. 


5. In order to appreciate the rival 
contentions reference will have to be made 
to Sections 77, 140 and 142 of the Act which 
are set down below. 

“77, Notification of claims to refunds of 
over-charges and to compensation for losses. 
A person -shall not be entitled to a refund of 
an overcharge in respect of animals of 
goods carried by railway or to compensation 
for the loss, destruction or deterioration of 
animals or goods delivered to be so carried, 
unless his claim to the refund or compensa- 
tion has been preferred in writing by him or 
on his behalf to the railway administration 
within six months from the date of the deli- 
very of the animals or goods for carriage by 
railway. . 

140. Service of notices on railway ad- 
ministrations.— 


Any notice or other document required 
or authorised by this Act to be served on a 
railway administration may be served, in_the 
case of a railway administered by the Gov- 
ernment, on the Manager, and, in the case 
of railway administered by a railway com- 
pany, on the Agent in India of the railway 
company— 
(a) by delivering the notice or other 
document to the Manager of 
Agent; or 
(b) by leaving it at his office; or 
(c) by forwarding it by post in a pre- 
paid letter addressed to the Mana- 
ger or Agent at his office and re- 
gistered under Part IM of the 
Indian Post Office Act 1866 (14 
of 1866). 
142. Presumption where notice is served 
by post.— Where anotice or other document 
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is served by post, it shall be deemed to have 
been served at the time when the letter con- 
taining it would be delivered in the ordinary 
course of post, and in proving such service 
it shall be sufficient to prove that the let- 
ter containing the notice or other document 
was properly addressed and registered.” 

Section 77 of the Act provides that unless a 
claim to ‘arefund or compensation has been 
preferred in writing to the railway admini- 
stration within six months from the date of 
the delivery of goods for carriage by railway 
a person shall not be entitled to compensa- 
tion. In Ram Gopal Marwari v. Bengal and 
North-Western Rly. Co., AIR 1927 Pat 241, 
the view taken was that when a letter is post- 
ed the claim is preferred as contemplated in 
Section 77. Support for this argument was 
sought from Section 140 (c) of the Act which 
provides for the modes of service of notices 
on railway administration required by the 
Act to be served on the railway administra- 
tion. Another argument pressed into service 
was that if a claim was to reach the railway 


‘company within six months it would have to 


be posted a couple of days before the end of 
the period of limitation and in that case the 
period of limitation would be curtailed. The 
view taken in that case was followed in Union 
of India v. Asharfi Devi, AIR 1957 Madh 
Pra 114, wherein the following observations 


appear:— ; 

“If it is held that Section 77 of the 
Indian Railways Act should be interpreted to 
mean that the notice must be served on the 
Railway Administration within the statutory 
period of six months, it would not be giving 
to the consignee full use of the statutory pe- 
riod of six months. Section 77 of the Indian 
Railway Act only means that the claim 
should be preferred within that period and 
not that it should also reach the Railway 
Administration before its expiry. As held in 
AIR 1927 Pat 241 (supra), the interpretation 
that is canvassed for would lead to the cur- 
tailment of the period of six months in case 
where the consignee lives at a long place 
from the office of the Railway Administra- 
tion. This interpretation would conflict with 
the statutory provision and cannot, therefore, 
be accepted.” ; 
From the above observations it would appear 
that the reasoning adopted in Ram Gopal 
Marwari’s case AIR 1927 Pat 241 was ac- 
cepted. While considering the above observa- 
tions and the ratio of the decision in Ram 
Gopal Marwari’s case it may be stated 
at the outset that in both these cases the pro- 
visions of Section 142 of the Act were not 
considered. Even otherwise, with all the res- 
pect for the learned Judges who decided 
these two cases, I am unable to agree with 
the interpretation placed on Section 77 of 
the Act. According to this provision, a claim 
has to be preferred in writing to the rail- 
way administration within six months from 
the date of delivery of goods to the railway. 
The claim can only be preferred to the rail- 
way administration if it reaches the concern- 
ed authorities within the prescribed period. 


~ 
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To say that addressing a claim to the rail- 
way administration and posting it through. a 
registered post within the prescribed period 
would amount to preferring the claim to the 
railway administration would be stretching 
the meaning of the word “preferred? and 
ignoring the words “to the railway admini- 
stration” occurring in Section 77. In_ the 
context in which the word “preferred” is 
‘lused it can’ reasonably be interpreted only to 
mean “served” and not merely despatched or 
posted. From the point of view of the rail- 
way administration, the claim is preferred 
only when it reaches the railway administra- 
tion and not otherwise. 


6. Section 140 of the Act provides 
for the various modes in which a notice or 
other document required or authorised by 
the Act to be served is to be served on the 
railway administration. Clause (a) relates to 
personal service on the manager or agent 
while according to clause (b) the notice is 
deemed to be served if it is left at the office 
of the manager or agent. Clause (c) of Sec- 
tion 140 allows a notice to be served by post 
provided it is in a prepaid letter addressed 
to the manager or agent at his of- 
fice and is registered under Part HI of the 
Indian Post Office Act. Section 140 is not 
concerned with the period within which the 
notices of claim are to be served or prefer- 
red but only deals with the modes of ser- 
vice. In case the modes provided in clauses 
(a) and (b) are adopted the date of service 
of notice or preferring the claim would be 
the date when it is personally served on the 
manager or agent or left at his office. In 
those cases where notices are sent by post as 
required by clause (c) a question could arise 
as to when the notices were served, for a 
letter may get lost in transit or may take 
unduly long in reaching the destination. To 
avoid confusion and doubt in such cases the 
legislature enacted Sec. 142, which provides 
that in cases where a notice or other docu- 
ment is served by post it shall be deemed to 
have been served at the time when the let- 
ter containing it would be delivered in due 
course of post. To take the benefit of this 
presumption the party has only to prove that 
the letter containing the notice or other docu- 
ment was properly addressed and registered. 
Viewed in this context, in my opinion, clause 
(c) of Section 140 cannot be pressed into 
service to interpret the expression “preferred 
in writing to the railway administration” oc- 
curring in Section 77. 


7. In coming to the above conclu- 
sion and in the interpretation that I have 
placed on Section 77, I find support from 
Narain Ram Chandra Kelkar v. Union of 
India, 1961 All LI 983, wherein the follow- 
ing observations appear:— 


“We have no doubt that “preferred in 
Writing............ to the railway administra- 
tion” means that the written claim has reach- 
ed the railway administration. “Prefer” 
means “to lay (a matter) before any one for- 


Union of India v. Amin Chand  Payarelal 


. the preferring 


A.LR, 


mally for consideration, approval, or sanc- 
tion; to bring forward, present, submit (a 
statement, bill, indictment, information, pra- . 
yer, etc.). To put, place, or set (something) 
before any one for acceptance” Murray’s Dic- 
tionary. So there can be no preferment un- 
less the matter reaches the person to whom 
it is,to be preferred. By simply writing out 
a claim addressed to the Railway Adminis- 
tration, one cannot be said to have prefer- 
ted a claim to it. If it is not posted and 
has not reached the Railway Administration 
it has certainly not been preferred to it. 
Preferring a claim to a particular person in- 
volves the element that the claim has been 
brought to his notice; otherwise the require- 
ment that the claim must be preferred to a 
particular person loses its importance. The 
law is not that the claim must be preferred, 
it is that it must be preferred to a particular 
person and it cannot be said to be prefer- 
rs to a particular person unless he receives 
it. 

The argument that if the above view is ad- 
opted the period of limitation would be cur- 
tailed was considered in the above case and 
was repelled as under:— 


“It would be illogical to say that the 
meaning of the limitation was that the 
claim should be sent, posted or despatched 
within six months because otherwise it would 
have to be sent, posted or despatched within 
less than Six months and thereby the period 
of limitation would be shortened. The Legis- 
lature never fixed any period of limitation 
which would be shortened by the interpreta- 
tion that we propose to give. There is no 
provision at all in the Railways Act laying 
down that a claimant has the right of wait- 
ing for six months before preferring a claim 
and in the absence of such a provision it 
cannot be said that requiring him to see that 
the claim reaches the Railway Administra- 
tion within six months is to curtail the period 
at his disposal. When there was no period 
placed at his disposal by any other provision, 
it would be fallacious to argue that the very 
provision which places a period at his dis- 
posal curtails it. A question of curtailment 
of a period of limitation can arise only if it 
is prescribed by one provision and another 
provision is interpreted so as to curtail it.” 
It was further observed that there was noth- 
ing in Section 77 or any other’ provision of 
the Act to indicate that the legislature in- 
tended to give the claimant six clear months 
before taking any step in the matter. Had 
this "been the intention of the legislature, it 
would have used the word “sent”, “despat- 


ch 39 ce, eS, cc. 
ia ae posted instead of the word “pre- 


8. On behalf of the res ondent 
alternative argument was put forth and “tt 
was contended. that Sections 140 and 142 of 
the Act are only concerned with the service 
of notice or oe ee and not with 
} of a claim mentioned in - 
tion 77 of the Act. The plausibility of nee 
argument was considered in Union of India 
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y. M/s. Lakshmi Textiles, AIR 1968 Ker 23, 
and Velu Pillai, J., who delivered the judg- 
ment, made the following observations:— 
“But learned Counsel for the respondent 
argued, that whereas Section 78-B uses the 
term “preferred”, Sections 140 to 142 use 
the term “served”. Such a distinction was 
not maintained in any of the cases relied on 
by him, not even in the two cases just cited. 
Even the term “served” according to clause 
(c) of Section 140 and Section 141 contem- 
plates no more than forwarding by post and 
not actual or constructive delivery by post. 


According to the dictionary too, the distinc- - 


tion does not seem tenable. It is useful to 
note, that there is no provision in the Act, 
which expressly and in terms uses the term 
“serve” or “service by post” on or by the 
railway administration except Sections 140 
to 142. Section 59 (2) speaks of “giving” no- 
tice to a railway servant, and Section 78B 
appears to be the only provision in the Act 
for a notice of claim being given to the rail- 
way administration. Similarly Section 56(1) 
appears to be the only provision in the Act 
for a notice being served by the railway ad- 
ministration upon any person. It seems to 
follow, that Sections 140 and 141 were in- 
tended to govern the manner of service of 
claims or notices under Section 78B and Sec- 
tion 56(1) respectively; to hold otherwise 
would be to render both Sections 140 and 
141 otiose. According to Section 27 of the 
General Clauses Act, the term ‘serve’ has the 
same meaning as the terms “give”, “send” etc. 
If so, the term “prefer” cannot mean any- 
thing different. Apparently, the respondent 
himself adopted the ‘mode prescribed by Sec- 
tion 140(c) for preferring the claim under 
Section 78B. On these considerations, it is 
not possible to hold that Section 142 has 
nes application to a claim under Section 


The above observations provide a complete 
answer to the argument raised on behalf of 
the respondent and in agreement with the 
above I hold that there is no merit in the 
contention that Sections 140 and 142 of the 
Act do not apply to the preferring of a 
claim under Section 77.~ It may be added 
that no other provision has been pointed out 
in the Act which provides the mode in which 
the claim under Section 77 has to be pre- 
ferred. Moreover, even if the claim under 
Section 77 may not be considered as a 
notice but it would certainly fall within the 
expression “document” used in Sections 140 
and 142 of the Act. 


9. For the reasons stated above, I 
hold that the claim sent by the respondents 
was not sent within six months as prescrib- 
ed by Section 77 of the Act and was, there- 
fore, barred. Findings on Issie No. 2 are 
set aside and this issue is found against the 
plaintif—-respondent. No other point having 
been raised before us, this appeal is allowed 
and the plaintiff’s suit is dismissed. Having 
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regard to the circumstances of the case, the 
parties will bear their costs throughout. 
D. S. TEWATIA, J.:— I agree. 
Appeal allowed. 
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: (V 61 C 61) 
D. K. MAHAJAN, J. 
M/s. Bhartya Trading Co., Patiala, Peti- 
tioner v. The Controller of Stores, Punjab, 
Chandigarh, Respondent. 


Civil Revn. No. 854 of 1972, D/- 16-11- 
1973, to revise order of Dev Raj Saini, Addl. 
Dist. J., Patiala, D/- 10-3-1972. 

Index Note: — (A) Arbitration Act 
(1940), Section 17 — Decree in accordance 
with award. — Finality of — Application 
under Section 14 — Objection as to limita- 
tion rejected and award made a rule of 
Court — No appeal lies on ground that the 
decision on question of limitation was erro- 
neous. (Para 2) 

J. V. Gupta, for Petitioner: S. S. Maha- 
jan, for The State. 

ORDER:— This petition must succeed 
on the short ground that the Lower Ap- 
pellate Court was not competent to enter- 
tain an appsal against the order under Sec- 
tion 14 of the Arbitration Act, 1940, making 
the award a rule of the Court 

2. All that I need to do is to refer 
he Section 17 which is in the. following 
erms:— 


“Where the Court sees no cause to remit 
the award or any of the matters referred to 
arbitration for reconsideration or to set 
aside the award, the Court shall, after the 
time for making an application to set aside 
the award has expired, or such application 
having been made, after refusing it, proceed 
to pronounce judgment according to the 
award, and upon the judgment so pronounc- 
ed a decree shall follow and no appeal shall 
lie from such decree except on the ground 
that it is in excess of, or not otherwise in 
accordance with, the award.” 


It is clear from this provision that when a 
judgment is pronounced in accordance with 
the award, no appeal lies therefrom except- 
ing on the ground that it is in excess of, or 
not otherwise in accordance with, the award. 
The present appeal was not on that ground. 
The objection as to limitation was raised be- 
fore the trial Court and the trial Court held 
that the application under Section 14 of the 
Act was within limitation. The only remedy 
available to the respondent was, in case the 
decision on the question of limitation was 
erroneous, to move this Court in revision 
and that was not done. Instead, an appeal 
was taken to the Lower Appellate Court. As 
the order of the Lower Appellate Court on 
appeal is without jurisdiction, there is no 
option but to quash it. 
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3. This petition is allowed and the 
decision of the Lower Appellate Court is set 
aside. The parties will bear their own costs. 

Petition allowed. 
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(V 61 C 62) 
R. S. NARULA, J. 

Daya Ram, Petitioner v. Puran Chand 
` and another, Respondents. 

Civil Revn. No. 924 of 1973, DJ- 24-10- 
1973, to revise order of Subhash Chander, 
Sub-J., 2nd, Class, Karnal, D/- 11-6-1973. 


Yndex Note: — (A) Civil P. C. (1908), 
Order 6, Rule 17 — Amendment of written 


statement at late stage — Negligence of 
pleader — Principles applicable. ; 
Brief Note:.— (A) A filed a suit 


against B for pre-emption — B did not raise 
the plea in the written statement that the 
property was situated in a place where the 
right of pre-emption did not exist. He ap- 
plied at a late stage for amendment of the 
written statement raising the plea, and al- 
leging negligence of his pleader. Held that 
` the amendment should be allowed. 


The Court can allow an amendment at 
any stage of the proceedings. Whether the 
original plea could not be taken up on ac- 
count of the negligence of the counsel is a 
mere embellishment and does not, in any 


way, affect the merits of the controversy 
involved in deciding the application for 
amendment. It is common knowledge that 


legal pleas are hardly ever known to the 
litigants themselves, and it is usual for their 
legal advisers to take up such pleas on facts 
disclosed by their clients. (Para 3) 


The written statement stands on a dif- 
ferent footing from a plaint with regard to 
a new claim. Anew claim cannot be raised 
in a plaint after limitation has stepped in. 
But this is not the position with regard to a 
written statement. (Para 4) 

Where. no serious injustice is caused to 
the plaintiff by the additional plea being 
raised and such plea goes to the root of the 
case, it should be allowed, awarding com- 
pensation to the plaintiff for unnecessary 
hearings caused by the amendment, other- 
wise, a claim which cannot be allowed by 
law would succeed-so as to deprive the right- 
ful owner of property of his fundamental 
Tight to own and possess it. (Para 4) 
Cases Referred: Chronological Paras 
1971 Cur LJ 612 = ILR (1972) 2 Punj and 

Har 323, Raghvir Prashad v. Chet Ram 3 
(1967) 69 Pun LR 732 = ILR (1968) 1 Punj 

401, Parkash Singh v. Harcharan Singh 3 
~ N. C. Jain, for Petitioner; Gokal Chand 
Mittal, for Respondents. 

ORDER:— -This petition under Sec- 
tion 115 of the Code of Civil Procedure is 
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directed against the order of the Court of 
-Shri Subhash Chander, Subordinate Judgo 
Second, Class, Karnal, dated June, 11, 1973, 
whereby he allowed the application of the 
vendee-defendant-respondent for amendment 
of his written statement in the petitioner’s 
suit for pre-emption so as to add to the ori- 
ginal defences taken up by the vendee a new 
defence to the effect that Taraori where the 
property in dispute is situate is a town and 
there is no right of pre-emption prevalent in 
that town, and the suit is, therefore, not 
maintainable, as the suit property was not 
pre-emptible in view of the fact that there 
was no custom of pre-emption prevalent in 
Taraori. Learned Counsel for the plaintiff- 
petitioner has stated that the original de- 
fences taken up by the vendee in the peti- 
tioner’s suit were that the petitioner was not 
the brother of the vendor, that the property 
in dispute was not land within the meaning 
of Section 15 of the Punjab Pre-emption Act, 
but was a shop, that the plaintiff had waived 
his right of pre-emption, and that the suit 
was barred by time. He submits that at the 
fag end of the trial of the. suit at the stage 
of final arguments the vendee made the ap- 
plication for taking up an additional defence 
in his written statement by amendment there- 
of on the solitary ground that though Tara- 
orl is a town and has been so held by various 
Courts, the vendee inadvertently could not 
oe this plea earlier in his written state- 
ment. 


2. Mr. N. C. Jain, learned Counsel’ 
for the plaintiff-petitioner, has argued ‘that 
as against the above-mentioned solitary ground 
on which the amendment was sought, the 
trial Court has based its decision on the 
ground that the plea that Taraori was a 
town was not taken by the defendant due to 
the negligence on the part of the counsel fos 
the defendant. He submits that the learned 
Subordinate Judge had no jurisdiction to 
make out a new case for the vendee-respon- 
dent so as to allow his application on- a 
ground which was neither pleaded by him, 
nor is consistent with the ground actually 
taken up by the vendee in his application. 
He has further submitted that if negligence . 
of counsel in taking up a plea were to be a 
sufficient ground for allowing an amendment 
of the written statement at such a late stage, 
it would open flood gates for such applica- 
tions as it will be very easy for Courts to 
say that the plea could not be taken on ac- 
count of the inadvertence or negligence of 
the counsel. He says that the suit had been 
pending for two years, and when it was 
about to be decreed it dawned on the defen- 
dant-vendee to take up a new plea which 
should not have been allowed to be taken 
up by him. 

3-4. The broad and real ground on 
which an amendment of a pleading can be 
allowed is given in Order 6 Rule 17 of the 
Code of Civil Procedure. It is stated there- 
in that all such amendments shall be made 
as may be necessary for the purpose of de- 
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termining the real question in controversy 
between the parties. So far as the stage at 
which an amendment for the above-men- 
tioned purpose can be allowed, it is again 
made clear in the above-mentioned provision 
itself that the Court may allow an amend- 
ment of the pleadings of the parties at any 
stage of the proceedings. In Paragraph 3 
of the vendee-respondent’s application for 
amendment it had been clearly pleaded that 
for the determination of the real question 
regarding the right of pre-gmption -between 
the parties it was expedient and in the in- 
terest of iustice and necessary for the full 
disposal of the case that the amendment 
prayed for by the vendee should be allowed 
to be made in his written statement by tak- 
ing up the relevant additional plea. Whe- 
ther the original plea could not be taken up 
on account of the inadvertence of the defen- 
dant or on account of the negligence of the 
counsel is a mere embellishment and does 
not in any way affect the merits of the con- 
troversy involved in deciding the application 
for amendment. It is common knowledge 
that legal pleas are hardly ever known to the 
litigants themselves, and it is usual for their 
legal advisers to take up such pleas on facts 
disclosed by their clients. In this view of 
the matter the observation of the trial Court 
to the effect that the relevant plea does not 
appear to have been taken up at the earliest 
stago on account of the negligence of the 
counsel does not appear to be unjustified. Of 
course, it cannot be laid down as a proposi- 
tion of law that any plea omitted from a par- 
ticular pleading on account of mere negli- 
gence of the counsel could always be allow- 
ed to be added by way of an amendment 
of that pleading. Each case depends on its 
own facts. It has been held by Harbans 
Singh, C. J., in Raghvir Prashad v. Chet 
Ram, 1971 Cur LJ 612, that howsoever neg- 
ligent or careless may have been the first 
omission and, however late the proposed 
amendment, the amendment of pleadings 
should be allowed if it can be made without 
injustice to the other side. It was further 
observed by the learned Chief Justice in that 
case that there is no injustice if the other 
side can be compensated for by costs. Though 
that case related to the amendment of a 
plaint, the present case is on a better footing 
inasmuch as the trial Court has allowed the 
amendment of the written statement. The 
difference in the criteria for allowing the 
amendment of a written statement as com- 
pared with the grounds on which the 
amendment of a plaint may be allowed has 
been brought out in the judgment of Maha- 
jan, J., in Parkash Singh v. Harcharan Singh, 
(1967) 69 Pun LR 732. Though that case 
related to the amendment of a recriminatory 
petition under Section 84 of the Representa- 
tion of the People Act, it was observed by 
the learned Judge that certain rules are com- 


mon to the amendment of a plaint and a 
written statement, but the written statement 
stands on a different footing than a plaint 
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with regard to a new claim. It was held 
that though a new claim cannot be raised in 
a plaint after limitation has stepped ir, the 
same will not be the position witb regard to 
a new defence sought to be raised by an 
amendment of the written statement. In the 
present case no serious prejudice or injustice 
has been caused to the plaintiff-petitioner by 
the additional plea having been allowed to 
be raised in the written statement of the 
vendee-respondent. The plaintiff will have 
a right to contest the new- plea by filing a 
replication, if so advised, and by rebutting 
any evidence which may be led by the ven- 
dee-respondent in support of the added plea. 
He has been compensated for the unneces- 
sary hearings occasioned by the amendment 
by order for payment of a substantial amount 
as costs for allowing the amendment. That 
the amendment was allowed at a late stage 
makes no difference as amendment of plead- 
ings can be allowed in a suitable case and 
for good legal reasons even at the first or 
second appellate stage. If the new plea 
taken up by the defendant is incorrect, the 
plaintiff has nothing to fear. If on the other 
hand, the plea is factually correct, it would 
be a pity that a claim which cannot be dec- 
reed according to law would succeed go as 
to deprive a rightful owner of his property 
and of his fundamental right to own and 
possess the property merely because the ven- 
dee did not take up in his original written 
Statement a legal plea which goes to the root 
of the case. The amendment in question 
was, therefore, necessary for the purpose of 
determining the real question in controversy 
(viz., plaintiff-petitioner’s right to pre-empt 
the sale) between the parties. In these cir- 
cumstances the amendment has been rightly 
allowed and there is no valid ground for 
interfering with the order of the trial Court. 
This petition must, therefore fail, and is 

accordingly dismissed with costs. 
Petition dismissed. 
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(V 61 C 63) 
R. S. NARULA, J. ` 

Dass Ram and another, Petitioners v. 
Charanjit Lal and another, Respondents. 

Civil Revn. No. 1006 of 1973, DJ- 
24-10-1973. 

Index Note: — (A) Civil P. C. (1908), 
Order 16, Rule 1 — Summoning of witnesses 
— Refusal to summon witnesses merely on 
ground of delay in payment of diet money 
and process fee — Order is illegal. 

Brief Note:— (A) Court cannot refuse to 
grant application for summoning witnesses 
merely on ground of delay in payment of 
diet money and process fee. It is the right of 
a party under Order 16, Rule 1 to obtain 
summons to persons whose attendance is re- 
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quired to give evidence on making applica- 
tion after the institution of suit at any time. 
Court has no discretion in this matter, Court 
fails to exercise jurisdiction vested in it by 
law in rejecting the application. (Para 1) 


P. P. Pandit, for Petitioners; H. L. Sarin, 
Sr. Advocate (M. L. Sarin with him), for 
Respondents. 


ORDER:— This is the defendants’ peti- 
tion for revision of the order of the Court 
of Shri Amjad Ali Khan, Subordinate Judge 

` First Class, Jullundur, dated August 14, 1973, 
whereby he refused to summon the witnesses 
of the defendants for procuring whose at- 
tendance for August 23, 1973, process was 

_prayed for by them in their application, 
dated August 13, 1973. The evidence of the 
plaintiff-respondents had been concluded on 
July 26, 1973, and the case was adjourned 
for the first time for the defendants’ evidence 
to August 23, 1973. While adjourning the 
case, the trial Court had. directed the defen- 
dants to deposit diet-money and process-fee 
within four days, that is by July 31, 1973. 
The solitary ground on which the applica- 
tion of the present petitioners was not al- 
lowed was that they had deposited the diet- 
money and process-fee beyond the period of 
four days fixed by the learned Subordinate 
Judge for that purpose. I think the order 
of the trial Court is wholly misconceived and 
contrary to law. It is the right of a party 
to a civil suit under Order 16 Rule 1 of the 
Code of Civil Procedure to obtain sum- 
monses to the persons whose attendance is re- 
quired either to give evidence or to produce 
documents on making an application to the 
Court for that purpose any time after the 
suit is instituted. The Court has no discre- 

` tion in the matter. The only effect of not 
paying the diet-money and process-fee within 
the time allowed by the Court was that if 
service of summonses issued in pursuance of 
the application of the petitioners had not 
been effected on their witnesses by the date 
fixed for their evidence, the Trial Court 
could have considered delay in paying the 
diet-money and process-fee. as a ground for 
declining in its discretion to grant further ad- 
journment to the defendant-petitioners for 
producing their evidence if and when a re- 
quest for that purpose was made under 

Order 17, Rule.1 of the Code. It appears 
to be plain that in these circumstances the 
trial Court has erroneously refused to exer- 
cise jurisdiction vested in it by law and has 
illegally refused to grant the application of 
the defendant-petitioners for summoning 
their evidence for the date fixed by the 
Court below for that purpose. 

i 


2. I accordingly allow this applica- 

tion, set aside and reverse the order of the 
.” trial Court, dated August 14, 1973, and grant 
the application of the defendant-petitioners 
for their witnesses to be summoned through 
Court for such date as the trial Court may 
now fix for the purpose. The parties shall 
appear before the Court below on Novem- 
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ber 19, 1973. The learned Subordinate Judge 
shali then fix a date for the evidence of the 
defendant-petitioners for which date their 
witnesses shall be summoned on. payment of 
diet-money and process-fee if the same has 
not been already paid. 

3. Mr. Harbans Lal Sarin, learned 
Counsel for the plaintiff-respondents, says 
that the order under revision was passed ex 
parte by the Subordinate Judge and that the 
application of the defendant-petitioners was 
never opposed by his clients. I, therefore, 
leave the parties to bear their own costs in 
this revision petition. 

Revision allowed. 
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(Y 61 C 64) 
C. G. SURI, J. 
Bharat Mittar, Plaintiff-Appellant v. 
Sonn Ram and another, Defendants-Respon- 
ents. ; 


Second Appeal No. 1827 of 1968, 19-10- 
1973, from decree of Amar Nath Aggarwal, 
Addl. Dist. J., Hissar, D/- 9-8-1968. 

Index Note: — (A) Displaced Persons 
(Compensation and Rehabilitation) Act 
(1954), Sections 20 (1) (a) and 25 (2) — Dif- 
ferent portions of evacuee house sold to 
different <allottees — Conveyance deeds duly 
registered — Change in one deed — Other 
transferee must be given a hearing. (X-Ref:— 
Natural Justice). . 

Brief Note: — (A) Where ‘ different 
portions of evacuee house were sold to dif- 
ferent allottees and separate conveyance 
deeds duly registered were issued in their 
favour by the Rehabilitation Department, 
but on an application by one’of the trans- 
ferees the Rehabilitation Authorities amend- 
ed the deed so as to include the disputed 
portion of the vacant site in the portion al- 
leged to have been sold to him. 

Held, that the Rehabilitation Authorities 
could not revise the terms and conditions of 
the deed so as to cause prejudice to the 
other transferee unless he had been heard.. 

(Para 4) 

It is an elementary principle of natural 

justice that. no order can be passed to the 


prejudice of a person unless he has been 
heard in the matter. (Para 4) 
A transfer or conveyance of any pro- 


perty which is evidenced by a registered deed 
is a bilateral act which cannot be changed 
by the unilateral act of one of those parties 


to the prejudice of the other. AIR 1959 
Punj 370 Referred to. (Para 4) 
Cases Referred: Chronological Paras 


AIR 1959 Punj 370 = 61 Pun LR 127, Bara 
Singh v. Joginder Singh 4. 
Jagan Nath Seth, for Appellant; Par- 
kash Chand Jain with Arun Jain, for Res- 
pondents. 
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JUDGMENT:— This second appeal by 
a plaintiff has been filed under the follow- 
ing circumstances:— 


The parties were allottees of different 
portions of evacuee house number 35 in 
lock No. 18 in Hissar City. Exhibit P. W. 
8/14 is the plan of that house. The valua- 
tion form, Exhibit P. W. 6/1, prepared by 
the Rehabilitation Authorities in 1957 may 
suggest that the house had been divided into 
two portions, almost equal, for the purpo- 
ses of allotment. Sonu Ram’ defendant is 
shown to be the allottee of one of the por- 
tions while Bharat Mittar plaintiff-appellant 
is shown- to be in occupation of the other 
portion. The two covered portions of the 
house are separated by an uncovered passage 
and there is a big courtyard at the back. 


2. The allottees purchased different 
portions of this house in the years 1960-61 
and conveyance deeds issued in their favour 
by the Rehabilitation Department were duly 
registered. In the conveyance deed, Exhibit 
P-1, dated 30-6-1961 issued'in favour of the 
plaintiff-appellant, the vacant site at the back 
of the house was not shown to be a part of 
the portions sold to him. The entire vacant 
site at the back of the house towards the 
West was, however, shown as a part of the 
property purchased by Sonu Ram defendant- 
respondent in the conveyance deed, Exhibit 
D-2, dated 22-7-1960, issued in his favour. 
The appellant was shown to have paid a 
sum of Rs. 3,603/- as the price of the por- 
tion purchased by him while Sonu Ram de- 
fendant had paid a sum of Rs. 4,030/- for 
his portion. 


3. „Some months after the purchase 
of these portions, Bharat Mittar appellant 
taised the dispute regarding the uncovered 
passage separating the two built portions of 
the house and the vacant site at the back. 
He claimed that the passage belonged exclu- 
sively to him and that half of the vacant 
site shown by red colour in the plan, Exhi- 
bit P. W. 8/14 had been purchased by him. 
The Rehabilitation Authorities found the ap- 
pellants’s claim with regard to the common 
passage to be groundless. The conveyance 
deed issued in favour of the appellant was, 
however, amended so as to include the dis- 
puted portion of the vacant site in the por- 
tion alleged to have been sold in his favour. 
The District Rent and Managing Officer issu- 
ed a corrigendum, Exhibit P-2, in this con- 
nection. It is, however, the common case of 
the parties that Sonu Ram defendant-respon- 
dent was no party to the proceedings which 
culminated in the issue of this corrigendum. 


4, The transfer or conveyance of any 
property which is evidenced by a registered 
deed is a bilateral . act which cannot be 
changed by the unilateral act of one of those 
parties to the prejudice of the other. An 
order passed by the Rehabilitation Authari- 
ties could be treated as binding on the par- 
ties to that particular proceeding but the 
ruling of a Division Bench of this Court in 


‘ 
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Bara Singh v. Joginder Singh, (1959) 61 Pun 
LR 127 = (AIR 1959 Punj 370), does not 
in any way advance Shri Seth’s argument 
that the transfer would be binding on a/ 
third party who had not been granted a fair 
opportunity of being heard in those proceed- 
ings. It is an elementary principle of natural 
justice that no order can be passed to the 
prejudice of a person unless he has been) 
heard in the matter. If it was within the 
powers of the Rehabilitation Authorities to 
revise the terms and conditions of the trans- 
fer in favour of Sonu Ram defendant, it was 
a sine qua non for the exercise of those 
powers to the prejudice of Sonu Ram that 
he should have been heard in the matter. It 
was on this main ground that the trial Court 
had dismissed the plaintiff-appellant’s suit and 
the judgment and decree of the trial Court . 
had been affirmed by the learned Court of 
first appeal. I see no grounds for interfer- 
ence. If it is still legally open to the Reha- 
bilitation Authorities to revise the transfer in 
favour of Sonu Ram, they cannot possibly 
do so without giving him a fair opportunity 
of being heard. : 

5. The appeal fails and is dismissed 
with costs. 

Appeal dismissed, 
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(V 61 C 65) 
* A. D. KHOSLA, J. 
Jaswant Rai, Petitioner v. Smt. Dhan- 
wanti Devi and another, Respondents. 


Civil Revn. No. 998 of 1972 and Civil 
Misc. No. 3234 of 1973, DJ- 10-9-1973, to 
revise order of Aftab Singh Bakhshi, 2nd 
Addl. Dist. J., Ludhiana, D/- 17-6-1972. 


Index Note: — (A) Civil P. C. (1908), 
Order 39, Rules í and 2 — Temporary 
injunction — Grant of — Considerations. 
(X-Ref:— Section 151.) 

Brief Note: — (A) For the purpose of 
deciding the application for the grant of tem- 
porary injunction the Court has merely to see 
the existence of a prima facie case and the 
stands taken by the contesting parties are not 
to be proved in such a manner that a final 
decision can be given in regard to them. 

' (Para 2) 

The certified copy of the depositions 
made by the plaintiff as a witness in the ear- 
lier proceedings should be taken at its face 
value for the purpose of deciding the appli- 
cation for temporary injunction. When the 
statements in the copy make out an ad- 
mission on the part of the plaintiff which 
demolishes his case, the application should 
be rejected even if the statements are not 
formally proved. (Para 2) 

N. L. Dhingra, for Petitioner; Vijay 
Kumar Jhanji (for No. 1) and Rameshwar 
Puri (for No. 2), for Respondents. 
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ORDER:— This petition for revision 
of the order dated the 17th of June, 1972, 
passed by Shri Aftab Singh, Additional Dist- 
rict Judgé, Ludhiana, has arisen in these cir- 
cumstances. The petitioner before me- is 
one of the two defendants in the case, both 
of whom are the sons of the plaintiff-res- 
pondent whose suit is for a declaration to 
the effect that she is the owner in possession 
of ‘a third share in house No. B-[V-843 situ- 
ated in Wait Ganj, Ludhiana and that she is 
in exclusive possession of portion of that 
house consisting of two rooms and a kitchen 
and shown red in the. plan accompanying the 
plaint. She has also prayed for the issu- 
ance of a permanent injunction restraining 
both the defendants from interfering with 
her exclusive possession till partition of the 
house and restraining defendant No. 1 from 
dispossessing her in execution of a decree 
obtained by him against defendant No. 2. 
The suit is based on the allegation that the 
house in dispute was allotted to the parties 
in lieu of property left by Ganesh Dass, the 
Husband of the plaintiff, and of the property 
inherited by her from her parents, in West 
Pakistan. According to the averments in the 
plaint, the defendants acknowledged the plain- 
‘tiff to be a joint owner of the house in dis- 
pute in an agreement executed by the par- 
ties on the 4th of September, 1961. The 
plaintiff claims to have been in continuous 
possession of the portion shown red in the 
plan above-mentioned since the year 1955 
and to have, therefore, acquired ownership 
thereof by adverse possession also. 


It is common ground between the par- 
ties that in a suit filed against defendant No. 
2 by defendant No..1 the latter obtained a 
decree for possession of a portion of the 
house. The plaintiff has pleaded that that 
decree had been obtained by misrepresenta- 
tion, that the plaintiff was no party thereto 
a that it could not be executed as against 

er. 


Defendant No. 1 resisted the suit with 
the averments that the plaintiff was not in 
possession of any portion of the house in her 
own right, that she was residing with de- 
fendant No. 2 against whom the decree above- 
mentioned had been obtained and that she 
did not have any share in the house. Ac- 
cording to defendant No. 1, the plaintiff had 
colluded with defendant No. 2 and that was 
why she had brought the suit. 


The plaintiff made an application under 
Section 151 and Rules 1 and 2 of Order 
XXXIX of the Code of Civil Procedure for 
the issuance of a temporary injunction res- 
training defendant No. 1 from dispossessing 
the plaintiff in execution of the decree above- 
mentioned. The application was initially 
granted by the trial Court but the temporary 
injunction was later on vacated for the rea- 
sons that the plaintiff had been shown to 
have stated in an earlier suit brought by de- 
fendant No. 2 against defendant No. 1 that 
she had no share in the house in dispute 
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which was jointly owned by the two defen- 
dants and that the, present litigation was 
the result of collusion between the plaintiff 
and defendant No. 2. The plaintiff filed an 
appeal which was accepted by the learned 
Additional District Judge who issued the 
temporary injunction prayed for through the 
impugned order holding that— 

{a) the plaintiff had a prima facie case 
by reason of the acknowledgment made by 
the defendants in the agreement dated the 
dth of Septernber,. 1961, to the effect that 
the house in dispute was jointly owned by 
all the parties and such prima facie case was 
not displaced by the admission of the plain- 
tiff in the previous suit between the two 
defendants because she was no party to that 
suit and had the right to be afforded an op- 
portunity to explain that admission. 

(b) the mere production of a certified 
copy of the statement of the plaintiff con- 
taining the admission did not prove the ad- 
mission, 

(c) the ‘plaintiff had been in possession 
of the property for more than 12 years and 
had, therefore also, a prima facie case, and 

{d) the balance of convenience was in 
favour of the plaintiff who was a 60 years 
old woman and who had been residing in 
the house since 1955. 

2. In my opinion, the learned Addi- 
tional District Judge has erred in accepting 
the plaintiff’s appeal. It is no doubt true 
that the statement contained in the certified 
copy above-mentioned has not been formally 
proved but it is nobody’s case that the plain- 
tiff did not make it. For the purposé of 
deciding the application for the grant of a 
temporary injunction the Court has merely 
to see the existence of a prima facie case 
and the stands taken by the contending par- 
ties are not to be proved in such a man- 
ner that a final decision can be given in re- 
gard to them. The certified ‘copy should 
have been taken at its face value for the 
purpose of deciding the application and so 
taken it makes out an admission on the 
part of the plaintiff which: demolishes her 
case. It is to be noted that the acknow- 
jedgment contained in the agreement dated 
the 4th of September, 1961, was made long 
before the admission in question. The suit 
in which the admission was made, was filed 
by defendant No. 1 against defendant No. 2 
sometime in or after December, 1966, and 
although the plaintiff was not a party to that 
suit, her statement was recorded as a witness 
for defendant No. 2 in support of his objec- 
tion that that suit was not properly consti- 
tuted because plaintiff was a necessary party 
thereto but had not been so impleaded. The 
plaintiff stated at that time that the house 
in dispute was owned only by the two de- 
fendants, that she was residing with defen- 
dant No. 2 with whom she was taking her 
meals and that she herself had no share in 
the house. The result was that the Court 
gave a finding that she was not a necessary 
patty to the suit before it. The suit was 
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decreed on the 10th of June, 1969, and an 
appeal against it was dismissed on the 10th 
of May, 1971. A second appeal filed by 
defendant No. 2 in this Court also failed and 
it was thereafter that the present suit was 
brought by the plaintiff. It is quite clear 
that the plaintiff took a categorical ‘stand 
that she had no right in the house and thus 
allowed the earlier litigation to take a parti- 
cular course. Her present change of front 
cannot, in my opinion, be countenanced by 
the Court for determining whether she has a 
prima facie case. Her admission must be 
taken as it stands till it is shown to be er- 
roneous or otherwise to have been made 
under circumstances which entitle her to 
claim that it could not be acted upon. In 
the face of that admission she cannot take 
advantage of the acknowledgment contained 
in the agreement dated the 4th of September, 
1961 and of the fact that she has been liv- 
ing in the house for more than 12 years. 

_Yhe balance of convenience is also not 
on her side. It was due to the admission 
made by her that she was not made a party 
to the previous litigation between the two 
defendants. Now that defendant No. 2 with 
whom she is obviously siding has been non- 
suited, the somersault that she has taken 
would appear to be the result of collusion 
between the two of them. Having allowed 
a decree to be passed against defendant No. 
2 alone by reason of her averment that she 
had no share in the house, she cannot be 
heard to assert the contrary and impede the 
execution of that decree. In this view of the 
matter the reasons given by the learned Ad- 
ditional District Judge for reversing the order 
of pi trial Court do not appear to me to be 
sound. 


3. For the reasons stated I accept the 
petition, set: aside the order of the learned 
Additional District Judge and restore that of 
the trial Court, leaving the parties to bear 
their own costs. I may state, however, that 
nothing contained herein shall preclude the 
Lower Courts from arriving at conclusions 
justified by evidence recorded at the trial, 
even though such conclusions run contrary 
to what I have said above. 

Revision allowed. 
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P. C. PANDIT, J. 

Amrit Lachhman, Petitioner 
Ruri and another, Réspondents. 

Civil Revn. No. 1072 of 1972, DJ- 23-5- 
1973, to revise order of -S. D. Arora, Sub-J., 
2nd Class, Kaithal, D/- 27-7-1972. 

Index Note: — (A) 
Rule 1 — Mimor’s suit — Fraudulent witk- 
drawal of, by next friend — Proper remedy 
is separate suit and not review application. 


KQ/AR/E576/73/JHS" 


v. Smt. 


Amrit Lachhman v. Ruri (Pandit J.) 


Civil P. C, O. 47, 


[Prs. 1-3] P.& H. 199 


Brief Note: — (A) The reason is that ` 
grounds mentioned in Order 47, Rule 1 fos 
a review application do not directly coves 
fraud or collusion. “AIR 1935 Bom 54 and 
AIR 1926 Mad 1079, Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1941 Pat 574 = 194 Ind Cas 551, Gir- 

dharan Prasad v. Bholi Ram 11 
AIR 1936 Rang 389 = 164 Ind Cas 785, 
U Po Htu v. Ma Than Yin 11 
AIR 1935 Bom 54 = 36 Bom LR 738, 
Chhotabhai Motibhai v. Dadabhai Naran- 


das 9 
AIR 1929 Cal 470 = 33 Cal WN 883, J. C. 
Galstaun v. Pramatha Nath Roy 10 
AIR 1926 All 50 = 23 All LJ 1029, Nathu 
Lal v. Raghubir Singh 11 
AIR 1926 Mad 1079 = 51 Mad LJ 389, 
Moolaswami v. Tatayya 9 
P. S. Jain with V. M. Jain, for Peti- 
tioner; H. L. Sarin with M. L. Sarin (for | 


. No. 1), for Respondent. 


JUDGMENT:— Amrit, minor, through 
his next friend Zile Singh, filed a suit for 
pre-emption regarding the sale made by his 
father. The vendee Shrimati Ruri resisted 
the suit and pleaded that she was a tenant 
of the land in dispute. On 17th May, 1967, 
Zile Singh made an application in the Court 
that the matter had been compromised. 
Thereupon, the statements of Zile Singh and 
the vendee were recorded. Zile Singh stated 
that he gave up the suit and that was in the 
interest of the minor. Thereafter, the state- 
ment of the counsel for the vendee was re- 
corded and naturally he was quite satisfied 
with the statement of Zile Singh, because the 
suit against the vendee was being dismissed. 
As a result of this compromise, the suit was 
dismissed on that very day. 

2. After about a fortnight, Amrit, 
through his mother Shrimati Zahro, made an 
application under Order 47, Rule 1 reac with 
Section 151, Code of Civil Procedure for 
the review of the order dated 17th May, 
1967, by which the minor’s pre-emption suit 
had been dismissed. It was stated in the 
application that Zile Singh had colluded 
with the vendee with a view to injure the 
interests of the minor-plaintiff and he had 
entered into a secret agreement with the ven- 
dee to give up the suit. He and the vendee 
wrongly represented to the Court that the 
withdrawal of the suit was beneficial to the 
interests of the minor-plaintiff. This action 
of Zile Singh was fraudulent, collusive and 
hightly prejudicial to the interests of the 
minor and owing to the “collusion, fraud and 
gross negligence” of the next friend, the 
minor was not bound by the consent decree 
made on 17th May, 1967, by which his suit 
had been dismissed. prayer was then 


- made that the order dated 17th May, 1967, 


which was passed on the basis of the said 
fraudulent compromise, be set aside and the 
suit restored and then tried in accordance 
with law. 

3. This application was opposed by 
the vendee on a number of grounds. It was 
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said that the review application was not 
maintainable on the grounds alleged. It was 
further -said that the effect of not giving 
the particulars of the fraud in the applica- 
tion was that the plea based thereon could 
not be looked into at all. It was also al- 
leged that the order passed on 17th May, 
1967, was neither fraudulent nor collusive. 


ka The trial Court held that the re- 
view application was not maintainable on 
the grounds mentioned by the minor and the 
proper remedy for him was to file a suit to 
challenge the consent decree on the ground 
of fraud. It was also held that since parti- 
culars of the fraud had not been given in the 
application, the plea regarding the same 
could not be tried. It was further held that 
ibe order dated 17th May, 1967, was not the 
result of any fraud or collusion. The review 
application was, consequently, rejected on 
these findings. Against that order, the pre- 
sent tevision petition has been filed by the 
minor. l : 

5. It may be mentioned that during 
the trial of the application, the minor be- 
came a major and he himself pursued the 
said application. 


6. The main question that arises for 
decision in this case is that if a minor chal- 
lenges the action of his next friend and 
says that it was due to a fraud having been 
played upon him that his suit was withdrawn 
to his -prejudice, is his remedy by a review 
application or a regular suit? The consen- 
sus of authority is in favour of the view 
that in such circumstances, the proper 
remedy is to challenge such a decree by a 
separate suit. 

7. In the review application filed by 
the minor, it was stated that the action of 
his next friend, Zile Singh, was fraudulent, 
collusive and highly prejudicial to his inte- 
rests, vide paragraph 4., In paragraph 5, it 
was mentioned that owing to the above re- 
ferred collusion, fraud and gross negligent ac- 
tion of Zile Singh, he was not bound by the 
final order passed on 17th May, 1967, and 
in the prayer clause, it was said that the 
order of dismissal of the suit as having been 
withdrawn and made on the basis of the 
above-mentioned collusion and fraudulent 
agreement, be set aside and the suit restored 
for trial in accordance with law. — 


8. I have mentioned these details pur- 
posely, because there can be a case where 
the minor’s guardian may have withdrawn 
the suit without obtaining the requisite sanc- 
tion of the Court under Order 32, Rule 7, 
Code of Civil Procedure. In that situation, 
if there is no other allegation made, the 
minor perhaps may be able to avoid the 
decree by means of a review application. 
But, in the instant case, the allegations of 
the minor were that his previous guardian 
bad acted with gross negligence, in a fraudu- 
lent manner and in collusion with the oppo- 
site party, when he withdrew the suit fied 
on his behalf. 


If such are the allegations, 
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the question arises, should the minor move 

an application for review or the proper 

remedy for him is to file-a separate suit? It 

is needless to say that in order to determine 

the allegations of fraud, gross negligence and 

collusion, the Court will have to decide the 

various questions of fact raised by the ap- 

plicant. For determining them, would a 

Teview application be a proper remedy? 

Under the provisions of Order 47, Rule 1, 

Code of Civil Procedure, a review applica- 

tion lies on three grounds — (i) discovery 

of new and important matter or evidence 

which, after the exercise of due diligence, 

was not within the applicant’s knowledge or 

could not be produced by him at the time 

when the decree was passed or order made ` 
Gi) on account of some mistake or error ap- 

parent on the face of the record, and (iii) for 

any other sufficient reason. These grounds 

indicate that the allegations regarding collu-! 
sion, fraud or gross negligence will not be 

directly covered by any of them. In my; 
view, therefore, the proper remedy will be 

by a regular suit and not by an application 

for review under Order 47, Rule 1, Code of 

Civil Procedure. 


9, During the course of arguments, 
my attention was drawn to the decisions of 
various High Courts on this point. The said 
rulings can be split up broadly into two 
categories. The first one consists of those 
where the case was of a minor and later on - 
he had said that his guardian had acted due 
to fraud, collusion and gross negligence and 
in those circumstances, it was held by the 
Courts that his proper remedy “was by a 
separate suit and not a review application. 
In this connection, reference may be made 
to a Bench decision of the Madras High 
Court in Moolaswami v. Tatayya, AIR 1926 
Mad 1079, and a Bench ruling of the Bom- 
bay High Court in Chhotabhai Motibhai v. 


Dadabhai Narandas, AIR 1935 Bom 54. In 
the former, it was held: 
“A suit to set aside a decree passed 


against a minor through the gross negligence 
of his guardian is maintainable and review 
is not the appropriate remedy.” 
In the latter authority, it was observed: 
“Although Section, 462, Civil Procedure, 
Code of 1882 does not require that leave of 
the Court should be expressly recorded as is 
now tequired by Order 32, Rule 7, Civil 
P. C., of 1908, it is necessary that the leave 
should be given after attention of the Court 
was directly called to the fact that a minor 
was a party to it, and the Court should ap- 
ply its mind and ascertain whether the com- 
promise was for the minor’s benefit, that the 
Court had to exercise its discretion and it 
was to be seen in each particular case from 
the application and order thereon as to whe- 
ther the Court intended to grant such leave, 
but if no such leave is given, the compromise 
or the withdrawal of the suit by virtue of 
a compromise is voidable at the instance of 
the minor by a suit to avoid it, with the, re- 
sult that if the decree or order of the Court 
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disposing of the suit is set aside, the minor 
is restored to his original position in that 
suit.” 

19. In the second category are the 
authorities given by the Calcutta, Patna, 
Allahabad and Rangoon High Courts and 
those are cases not of a minor but of a 
major. On principle, however, there does 
not seem to be much of a difference, be- 
cause in the case of a minor, the extra 
thing that is needed is that there should be 
the sanction of the Court under Order 32, 
Rule 7, Code of Civil Procedure, to the 
effect that the compromise was in the inte- 
rests of the minor. That, as I have already 
stated, was not the position taken by the 
minor in the present case. In J. C. Galstaun 
v. Pramatha Nath Roy, AIR 1929 Cal 470, 
which has the high authority of Rankin, 
C. J., it was said: 


“If a party desires to have a consent de- 
cree amended or vacated upon the ground 
that it was fraudulently procured his pro- 
per course, and indeed his only course, is 
to proceed by separate suit for the purpose. 
There is no justification for invoking Sec- 
tion 151 at all.” 


11. Somewhat similar was the view 
taken by the Division Bench of the Patna 
High Court, consisting of Harries C. J. and 
Fazl Ali J., in Girdharan Prasad Missir _ v. 
Bholi Ram AIR 1941 Pat 574, and the Divi- 
sion Bench of the Allahabad High Court, 
which has again the high authority of Sulai- 
man J., in Nathu Lal v. Raghubir Singh, 
AJR 1926 All 50. Reference may also be 
made to the judgment of the Rangoon High 
Court in U Po Htu v. Ma Than Yin, AIR 
1936 Rang 389. 

12. . As I have observed earlier, the 
consensus is in favour of the view that in 
such circumstances, the proper remedy is to 
challenge the decree by a separate suit. I 
‘have not been able to persuade myself to 
take a different view from the one adopted 
by the’ learned Judges mentioned above. 

13. The result is that this petition 
fails and is dismissed, but with no order as 
to costs. 

i Fetition dismissed. 
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GOPAL SINGH,.J. 

Union of India, Appellant v. Teja Singh 
and others, Respondents. 

First Appeal No. 239 of 1964, D/- 2-2- 
1973, from order of Mohan Lal Jain, Addl. 
Dist. 7J, QQ Ambala, D/- 15-5-1964. 

Index Note: — (A) Land Acquisition 
Act (1894), Sections 18, 26 and 54, 1 — 
Civil P. C. (4908), Order 22, Rules 4, 11 — 
Award of compensation jointly in favour of 
4 brothers — Appeal by Government under 
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Union of India v. Teja Singh (Gopal Singh J.) 


[Prs. 1-3] P.&H. 201 


Section 54 — One of the ` brothers dying 
pending appeal — L. Rs. not brought on 
record in time — Whole appeal abates. 
Brief Note: — (A) Where in a proceed- 
ing under Section 18 a consolidated assess- 
ment was made of the price of the land and 
an award was made jointly in favour of 4 
brothers, and pending an appeal by the Gov- 
ernment under Section 54 one of the brothers 
died and his L. Rs. were not brought on re- 
cord in time, it was held that the assessment 
did not admit of severability of any speci- 
fied interest in each of the brothers and that 
the whole appeal abated in toto. 
(Para 3) 


Cases Referred: Chronological Paras 


AIR 1962 SC' 89 = (1962) 2 SCR 636, 

State of Punjab v. Nathu Ram - 3 

Joginder Singh Wasu,- Advocate-Gene- 

ral (Punjab), for Appellant; Santosh Kumar 
Aggarwal, for Respondents. 

JUDGMENT:— This is first appeal by _ 
the Union of India defendant against four 
brothers, Teja Singh, Mohinder Singh, Ram 
Singh and Sampuran Singh, plaintiffs. Facts 
leading to the appeal and the plea of its 
abatement raised on behalf of the respon- 
dents are as under:— 

2. Notification under Section 4 of 
the Land Acquisition Act, hereinafter called - 
‘the Act’? was issued on February 17, 1961 
to acquire 649 bighas 19 biswas belonging 
to the respondents. This notification was 
followed by a notification under Section 6 
of the Act. It was issued on May 24, 1961. 
The Collector gave a joint award on Decem- 
ber 28, 1961 in favour of the four brothers. 
According to that award, the Collector di- 
rected that sum of Rs. 5,394.04 be paid as 
compensation to the respondents for their 
land acquired by the Government. Objections 
under Section 18 of the Act were entered 
on behalf of the respondents before the Dis- 
trict Judge claiming enhanced compensation. 
Second Additional District Judge, to whom 
the objections were entrusted for disposal, by 
judgment dated May 15, 1964, increased the 
compensation already awarded by the Col- 
lector by Rs. 4,886.25. Feeling aggrieved of 
the judgment of the Additional District 
Judge, the appellant filed appeal in the High 
Court on August’ 20, 1964. During the 
pendency of the appeal, Teja Singh died 
on August 18, 1970. On behalf of his sur- 
viving brothers, the other three respondents, 
application was filed in the High Court on 
November 17, 1970 praying for Smt. Gur- 
dial Kaur wife of Teja Singh, Hakam Singh 
and Jarnail Singh sons of Teja Singh and 
Smt. Balwant Kaur, Smt. Kirpal Kaur and 
Smt. Gurnam Kaur, daughters of Teja 
Singh being brought on record as his legél . 
representatives. On September 15, 1971, 


„order was passed that this application be 


heard along with the appeal. 


3. Shri S. K. Aggarwal appearing on 
behalf of the respondents has raised the ob- 
jection that no application having been made 
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by the appellant within the period of limi- 
tation of ninety days as provided in Article 
120 of the Limitation Act, 1963 and the ap- 
plication made on behalf of the respondents 
being barred by time, the appeal had abated 
and deserved dismissal. It is urged by him 
that the land was jointly owned by all the. 
four brothers, including Teja Singh deceased 
and that their interests being not severable, 
the appeal abates in toto and not to the ex- 
tent of any share of the deceased. The coun- 
sel for the appellant neither denies the fact 
of the application to bring on record 
the legal representatives of the deceased be- 
ing barred by time nor the fact of no at- 
tempt having been made on behalf of the 
appellant to bring on record the legal repre- 
sentatives of the deceased and further the 
fact that the agricultural land acquired by 
the Government is jointly owned by all the 
four brothers. There being one consolidated 
assessment of the price of the [and to de- 
termine compensation, to which all the four 
” Ibrothers, including Teja Singh deceased, were 
jointly entitled, such assessment does not ad- 
mit of severability of any specified interest 
of each of the brothers. A joint decree pass- 
ed for payment of compensation in pur- 
suance of such assessment in favour of all 
the four brothers could not be sought to be 
javoided in appeal without the legal repre- 
sentatives of the deceased brother, dying dur- 
ing the pendency of the appeal, being 
brought on the record within the period of 
limitation prescribed therefor: under the 
circumstances, the consequence of abatement 
of the appeal in toto. must follow. In this 
view of the matter, I am reinforced by the 
judgment of the Supreme Court given in 
State of Punjab v. Nathu Ram, AIR 1962 
re 89. Their Lordships observed as fol- 
ows:— 








“The result of the abatement of the ap- 
peal against Labhu Ram is, therefore, that 
his legal representatives are entitled to get 
compensation on the basis of this award, 
even if they are to be paid separately on 
calculating their rightful share in the land 
acquired, for which this compensation is dec: 
reed. Such calculation is foreign to the ap- 
peal between the State of Punjab and Nathu 
Ram. The decree in the-appeal will have to 
determine not what Nathu Ram’s share in 
this compensation.is, but what is the correct 
amount of compensation with respect to the 
land acquired for which this compensation 

_has been awarded by the arbitrator. The. 
subject-matter for which the compensation is 
to be calculated is one and the same. There 
cannot be different assessments of the 
amounts of compensation for the same par- 
cel of land. The appeal before the High 
Court was an appeal against a decree jointly 
in favour of Labhu Ram and Nathu Ram. 
The appeal against Nathu Ram alone cannot 
be held to be properly constituted when the 
appeal against Labhu kam had abated. To 
get rid of the joint decree, it was essential - 
for the appellant, the State of Punjab, to im- 


Chanan Singh v. Karam Singh (C. G. Suri J.) 


ALR, 


plead both the joint decree-holders in the ap- 
peal. In the absence of one joint decree- 
holder, the appeal is not properly framed. 
It follows that the State appeal against Nathu- 
Ram alone cannot proceed.” 

4, The facts of this case being iden- 
tical with the facts of that case, ratio deci- 
dendum therein. fully covers it. In the result, 
the appeal is dismissed as having abated in 
toto. There will, however, be no order as 
to costs. 

. Appeal dismissed. 
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C. G. SURI, J. 
Chanan Singh, Plaintiff-Appellant v. 
es Singh and others, Defendants-Respon- 
ents. 


Second Appeal No. 1311 of 1962, Dj- 
8-11-1973, against decree of Jawala Nath 
Verma, Sr. Sub-J., Jullundur, D/- 21-4-1962. 

Index Note: — (A) Co-shdrers -—— Well 
on joint land used for irrigation purposes — 
Right of co-sharer to fit additional wheel. 

Brief Note: — (A) A co-sharer may 
claim only those rights in the joint land 
which can be exercised by other -co-sharers 
similarly placed. An improvement in the 
land can be brought about only with the 
agreement of all the co-sharers. Thus a co- 
sharer in joint land cannot set up an addi- 
tional wheel on the well without the cunsent 
of the other co-sharers in that land. 

; (Para 2) 

Daljit Singh Chahl, for Appellant; G. S. 
Grewal, for Respondents. 

JUDGMENT:— This regular second 
appeal has been filed by the plaintiff under 
the following circumstances: ` 


According to the fard jamabandi, copy 
Exhibit P-2, the parties are joint owners of ` 
khasra No. 27/27 having an area of 19 
kanals. The land is described as gair mumkin 
ihata chah, Rangawala well. Karam Singh, 
the contesting defendant-respondent No. 1, 
owns a half share in the land while the other 
half is owned by the others. The plaintiff- 
oe has a 5/16th share in that other 
alf. : 


2. The parties have so far been irri- 
gating their lands from a single persian wheel 
fitted on this well. The plaintiff-appellant 
now wants to have another persian wheel as, 
according to him, one wheel is not found 
sufficient to irrigate the fields of all the joint 
owners. Karam Singh resists the setting up 
of a second persian wheel on the well on the 
ground that more area out of the joint land 
would be required for the bullocks who have 
to work the second wheel. A co-sharer may 
claim only those rights in the joint land 
which can be exercised by other co-sharers 
similarly placed.. An improvement in the 
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joint holding can be brought about only 
with the agreement of all the -co-sharers. 

the owner of a 5/32nd share in the well 
wants to have an additional wheel for his 
own use, he should be prepared to concede 
the same right to the other co-sharers having 
the same interest, The owner of less than 
a 1/6th share can claim to exercise a right 
to have a separate or an additional wheel 
only if it were possible for the co-sharers to 
have six or seven wheels to serve them sepa- 
rately. The appellant’s offer to let the other 
co-sharers use the second wheel can go 
through only if the offer is acceptable to 
them. It is not open to the appellant to force 
anything on the other co-sharers, however 
good it may be in his opinion. The Courts 
below have rightly denied to the appellant 
the right to set up a second persian wheel 
on the well without the consent of the co- 
‘Isharer who owns a much larger share than 
the -appellant. 

3. The appeal fails and is dismissed. 
Shri G. S. Grewal, the learned Counsel for 
the contesting respondent, does not press for 
any order as to costs incurred by his client 
in this Court. 

Appeal dismissed. 
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PREM CHAND PANDIT, J. 


Sanyukta, Plaintiff-Petitioner v. Prem 
Kumar Madan and others, Defendants-Res- 
pondents. 


Civil Revn. No. 380 of 1973, DJ- 2-11- 
1973, (Petition under Sections 44 of .Act 9 
of 1919 and 115 of C. P. C., for revision of 
the order of Sr: Sub-J., Karnal, D/- 7-3-1973.) 


Index Note:— (A) Civil, P. C. (1998), 
©. 33, R. 1 — Words ‘sufficient means’ — 
Meaning of. i 

Brief Note:— (A) What is to be seen is 
not whether a person possesses sufficient 
property, which can enable him to pay the 
prescribed fee, but whether he has sufficient 
means for this purpose. If he can raise the 
requisite amount on some property he will 
not be considered to be a pauper. 


{Para 9) 
The husband of the petitioner wife, had 
deposited certain amount towards mainten- 
ance in court in petitions under Sections 9 
and 10 of Hindu Marriage Act. She was stay- 
ing with her father and was being maintain- 
ed by him. She was not to pay him or 
owed any amount to anybody else. As the 
amount deposited before the date of the filing 
of pauper application was under her full con- 
trol and sufficient to pay court fee for the 
suit she wanted to file for the recovery of 
the articles of her dowry she could not be 
allowed to sue as a pauper. 
(Para 15) 


CR/DR/B107/74/RSK 
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Cases Referred: Chronological Paras 
AIR 1972 Punj & Har. 18 = 73 Pun LR 
919, Dyal Kaur v. Ujagar Singh 14. 


Y. P. Gandhi, for Petitioner; S. P. Goyal, 
for Respondents. 

ORDER:— This is a revision petition 
filed by Shrimati Sanyukta -wife of Prem 
Kumar Madan against the order of the trial 
Judge dismissing her application under O. 33, 
Rule 2, Code of Civil Procedure, seeking 
permission to sue her husband as a pauper 
for the recovery of the articles of her 
dowry, which she had mentioned in the 
Schedule attached with the plaint. In the 
alternative, she claimed Rs. 26,090/- as the 


` yalue of those articles. 


2. The brief facts relevant for deter- 
mining this petition are these. The parties 
were married in. May 1966, at Karnal. Both 
of them lived together for about three years 
and then differences arose between them, with 
the result that according to her, she was 
turned out by her husband and started living 
with her father, who was an Advocate, , at 
Karnal. In September, 1969, the husband 
filed a petition against her in Delhi.for resti- 
tution of conjugal rights under Section 9 of 
the Hindu Marriage Act, 1955. It remained 
pending for about two years and, thereafter, 
it was withdrawn. In September/October 
1971, he brought a petition against her for 
judicial separation under Section 10 of the 
Act, again in Delhi. It appears that the 
said petition was still pending, when the pre- 
sent pauper application was filed on 14th 
December, 1971, in Karnal. According to 
the wife, she was not in possession of any 
movable or immovable property and was 
unable to pay the court-fee and had, there- 
fore, to file the said application. s 

3. It was contested by the husband, 
whose case was that his wife was not a 
pauper and she was possessed of sufficient 
means to pay the court-fee. She had inten- 
tionally not brought all the facts before the 
Court. A sum of Rs. 3,480/- was deposited 
by him for her and it was lying in the 
Court of the Subordinate Judge, 1st Class, at 
Delhi. A cheque for Rs. 2,480/- was actual- 
ly issued to her, which, according to the hus- 
band, she must have recovered and the rest 
of the money was still lying. She had also 
a Savings Fund account in Oriental Bank of 
Commerce at Delhi and Rs. 400/- were there 
to her credit. While leaving him, she had 
taken away all the jewellery and costly 
clothes with her. ee 

4, In support of her application, 
apart from herself going into the witness-box, 
she produced her father Mr. Gian Chand 
Gulati, Advocate, A. W. 1, Mr. Prem Datt, 
Advocate, A. W. 2 and Mr. S. S. Nalwa,’ Re- 
tired Superintendent of Police, A. W. 3. In 
rebuttal, the husband alone appeared in evi- 
dence as R. W. 1. 

5. After considering the evidence, 
the trial Judge came to the conclusion that 
the husband had deposited Rs. 5,480/- in the 
Deihi Court since March 1970 for payment 
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to his wife, who had so far taken only 
Rs. 1,000/-. She had not disclosed as to 
when the said amount was received by her, 
but the remaining amount of more than 
Rs. 4,000/- was still lying in deposit for pay- 
ment to her. This amount represented the 
maintenance of Rs. 200/- per month, which 
the husband had to pay to the wife. There 
were Rs. 400/- to the credit of the wife in 
her Savings Bank Account in the Oriental 
Bank of Commerce, Delhi. But, according 
to her, she had withdrawn Rs. 400/- after 
September 1969. She did not mention the 
exact date of the said withdrawal. The 
“balance in the account, according to her, 
was Rs, 10/- or Rs. 12/-. The learned Judge 
also found that she was being maintained by 
her father and that she was not spending 
anything out of the amount of maintenance 
granted to her. -It was further found that 
the husband had given a list of the clothes, 
utensils etc., belonging to his wife, which, 
according to him, she could take charge of 
from him. These articles included a radio- 
gram, a sewing machine, a’ Godrej almirah, 
Press, Kettle, Dinner Set and other utensils 
and beddings. She had, however, not taken 
these articles from the husband. The learn- 
ed Judge held. that although it was true that 
those things had not been taken by the wife, 
but the husband had offered to return them 
and, therefore, they were within the control 
of the wife, which she could utilise for the 
payment of the court-fee. The wife had not 
explained whether or not she had spent 
Rs. 1,000/- received from the husband and 
‘Rs. 400/- withdrawn from her Savings Bank 
account. Taking all these facts into consi- 
deration and also the~circumstance that the 
Collector had not recommended the case of 
the wife for permission to sue as a pauper, 
the learned Judge dismissed her application 
on 7th March, 1973, and she was allowed one 
month’s' time to pay the  court-fee on the 
plaint. This order is being challenged by 
her in the present revision petition. 


6. According to the’ evidence of the 
husband as R. W. 1, he was paying mainten- 
“ance of Rs. 200/- per mensem to his wife 
since March 1970 till the day he gave evi- 
dence on 3rd February, 1973. He had de- 
posited Rs. 5,480/- in Court, with regard to 
which he had brought the receipts with him. 
The details of those receipts were as under 
(Omitted in this report — Ed.) ~ 
7. From these receipts, it would .be 
seen that the husband had deposited 
Rs. 2,480/- before 14-12-1971, when the pau- 
per application was filed by the wife and the 
rest, ic. Rs. 3,000/-, was deposited subse- 
quently, but before the decision of this ap- 
plication on 7-3-1973. According to the evi- 
dence of the wife, she was getting mainten- 
ance pendente lite from the husband, but it 


[Prs. 5-10] 


was not cashed. This maintenance was 
Rs. 160/- per month in the begin- 
ing and later on it was Rs. 200/-. But 


she had not received any amount except 
Rs. 1,000/-, which she got only a few months 
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back. > She gave her evidence on Ist Decem- 
ber, 1972, and that meant that Rs. 1,000/- 
were taken by her a few months before 
December 1972. This amount was, there- 
fore, received by her several months after 
she had filed the application under O. 33, R. 2, 
She also stated in 
her evidence that after September 1969, she 
had not withdrawn any amount from any 
Bank, except Rs. 400/- from the Oriental 
Bank of Commerce, Delhi. This -amount, 
therefore, was withdrawn much before the 
date of the filing of the pauper applica- 
tion. The articles, out of the dowry, which 
the husband was offering to return to | her, 
were still with.the husband. Both the coun-. 
sel are agreed that the court-fee, which the 
wife had to pay on the plaint, was 
Rs. 2,197.60 paise. These being the facts, 
the question for determination is whether. 
the learned Judge was right in dismissing the 
wife’s application for permission to sue in 
forma pauperis. 

$ Who is a pauper, has been de- 
fined in the explanation appended to Rule 1 
of Eder 33, Code of Civil Procedure. It 
reads: 


“A person is a pauper when he is not 
possessed of sufficient means to enable him 
to pay the fee prescribed by law for the 
plaint in such suit, or, where no such fee is 
prescribed, when he is not entitled to pro- 
perty worth one hundred rupees other than 
his necessary wearing apparel and the sub- 
ject-matter of the suit.” 


9, As will be seen from the explana- 
tion, there are two parts thereof. The first 
part applies to a case where in a sujt fee 
has been prescribed by law for the plaint and 
the second part deals with a case where no 
such fee is so prescribed. In cases, which 
are covered by the first part, only that per- 
son will be declared to be a pauper, who is 
not possessed of sufficient means to enable 
him to pay the prescribed fee. It is needless 
to mention the requirements of cases, to 
which the second part applies, because, ad- 
mitfedly, in the present case, the fee for the 
plaint has been prescribed by law. What do 
we mean when we say that a person is not 
possessed of sufficient means to enable him 
to pay the prescribed fee? It is significant 
to mention that the word used in this part 
is “means” and not “property”. In other 
words, the. question to be seen is not whe- 
ther he possesses sufficient property, which 
can enable him to pay the prescribed fee, but 
whether he has sufficient means for this pur- 
pose. He may or may not have the_ requi- 
site amount with him, but if he can raise 
the requisite money on some property, he 
will not be considered to be a pauper. 


10. The next question is — on what 
date is it to be considered whether he is 
possessed of sufficient means to enable him 
to pay the prescribed fee? Is it on the date 
of-the filing of the application under O. 33, 
Rule 2, Code of Civil Procedure, or on the 
date. of its decision ? 
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11, There is difference of judicial 
opinion between some High Courts on this 
point. Some, viz., the Calcutta and Bombay 
High Courts, have held that the date of filing 
the application is the material date and while 
others, e.g, Madras and Patna High Courts, 
are taking a different view. It is needless 
to discuss this point in the instant case, be- 
cause even if the date of filing is to be seen, 
then it is common ground that the husband 
had deposited Rs. 2,480/- by way of main- 
tenance before the said date and this amount 
would have been enough for paying the 
court-fee, which was Rs. 2,197.60 paise. 


12. There is also difference of opin- 
ion between some Courts as to whether or 
not the value of the property claimed in the 
suit should be taken into consideration for 
deciding the question of pauperism. I am 
mentioning this point, because, during the 
course of arguments before me, it was con- 
tended by the learned Counsel for the res- 


pondent that the husband had given a list of - 


the articles, which were the subject-matter 
of the suit, which, according’ to him, his wife 
could take charge of from him, though she 
had not availed of that offer and taken those 
articles from him. This point also need not 
be decided, because the amount deposited. 
namely, Rs. 2,480/-, according to the respon- 
dent, was sufficient for paying the requisite 
court-fee on the plaint. 


13. So the only matter left to be con- 
sidered is whether the said amount, namely, 
Rs. 2,480/-, could be taken into considera- 


tion for giving a finding as to whether the . 
It was the- 


plaintiff was a pauper or not. 
contention of the petitioner that this amount, 
which, admittedly, represented her mainte- 
nance, which the husband was depositing 
@ Rs. 160/- in the beginning and later on 
@ Rs. 200/- in the two earlier petitions 
one for restitution of conjugal rights under 
Section 9 of the Hindu Marriage Act, 1955, 
which was filed in September, 1969, and 
withdrawn after about two years, and the 
second for judicial separation under Sec- 
tion 10 of the Act, which was brought by the 
husband in September/October, 1971, and 
was still pending ...... could not be taken 
into consideration for determining the ques- 
tion as to whether or not she was possessed 
of sufficient means to enable her to pay the 
prescribed court-fee. The submission was that 
the said amount was for her maintenance 
and had to be spent towards the same and 
not for paying the court-fee. 


14, Both the counsel agree that there 
is no authority on this point. As at present 
advised, I am, however, of the opinion that 
there would have been merit in the conten- 
tion of the learned Counsel for the petitioner 
if it could be shown that the amount of 
maintenance deposited by her husband, was 
being spent by her for maintaining ber. One 


can conceive of a case where the wife does - 


not possess any kind of property and the 
maintenance is paid by the husband 


y 
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in the beginning of the month and 
she spends the same for her day- 
to-day expenses. One can also imagine an- 
other case where in similar circumstances, 
the maintenance amount is deposited later 
on, but in the meantime, the wife continues 
taking money on credit for her maintenance 
and the debt is paid when the maintenance 
amount is subsequently deposited by the 
husband. I had an occasion to deal with 
such a situation in Dyal Kaur v. Ujagar 
Singh, AIR 1972 Punj and Har 18. There 
the amount was being deposited .by the hus- 
band for the maintenance of his wife and 
daughter and the wife used to take money 
on credit and when the maintenance money 
was paid by her husband, the debt was paid 
off. Both the wife and the daughter used to 
maintain themselves on credit and they used 
to clear off their debts on the deposit of the 
maintenance amount by the husband. Under 
those circumstances, I held that the mainte- 
nance amount ¢ould not be taken into con- 
sideration for finding out whether she was 
possessed of sufficient means to enable her 
to pay the fee prescribed by law and whe- 
ther or not she was a pauper. 


15. Such a situation has not, how- 
ever, arisen in the present case. It is in evi- 
dence that the petitioner’s father is practis- 
ing as an Advocate at Karnal and it was 
he, who was maintaining her all through. 
The petitioner has appeared in the witness- 
box and she produced her father also as a 
witness, apart from some other persons. 
None of them has stated that she had bor- - 
rowed any money for her maintenance, which 
had to be paid out of the maintenance 
amount deposited by the husband. All that 
has been said is that up-till date the peti- 
tioner’s father has been maintaining her. The 
maintenance amount, which has been depo- 
sited before the date of the filing of the 
pauper application, has, therefore, become 
her sole property, out of which she owes 
nothing to anybody. This amount is com- 
pletely within the control of the petitioner 
and can be utilized for paying the requisite 
court-fee on the plaint. Under these circum- 
stances, it is not possible to say that she is 
not possessed of sufficient means to enable 
her to pay the prescribed court-fee. That 
being sc, she cannot be held to be pauper 
within the meaning of the explanation to 
ere 1 of Order 33, Code of Civil Proce- 

ure. 


16. In view of what I have said’ 
above, this petition fails and is dismissed. 
There will, however, be no order as to costs. 
She is, however, allowed a period of three 
months to pay the necessary court-fee on 
the plaint. 

Order . accordingly. 
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PRITAM SINGH PATTAR, J. 

Amar Singh and others, . Defendants- 
Appellants v. Ashok Kumar, Plaintiff-Res- 
pondent. 

Second Appeal No. 523 of 1971; Civil 
Misc. No. 1246-C of 1971, D/- 3-4-1973. 

Index Note:— (A) Civil P. C., 1908, 
©. 41, R. 27 — Additional evidence — Ap- 
plication for — Can it be allowed when 
neither court requires such evidence nor any 


case is made out therefor? No. Case law 
referred. (Paras 9, 10) 
Cases Referred: Chronological Paras 


AIR 1957 SC 912 = 1958 SCR 533, State 
of U. P. v. Manbodhan Lal Srivastava 8 
AIR 1951 SC 193 = 1951 SCR 258, Arjan 
Singh v. Kartar Singh 8 
AIR 1951 Punj 305 = 53 Pun LR 251, 
Chhaju Ram v. Surinder Kumar 8 
AIR 1951 Punj 363, Bhola Singh v. .Teja 
- Singh i 8 
` AIR 1931 PC 143 = 58 Ind App 254, 
Parsotim. Thakur y. Lal Mohar Thakur 8 
A. S. Nebra, for Appellants; Roop Chand 
and P..C. Mehta, for Respondent. 


JUDGMENT :— This is a second ap- 
- peal filed by Amar Singh alias Ram Saran 
and Nihal Singh sons of Dibu, resident of 
village Sundawas, District Hissar, against 
the judgment dated 24th March, 1971, of the 
Senior Sub-Judge, Hissar, dismissing their 
appeal against the decree dated 12th January 
1971, passed by Sub-Judge II Class, Hissar, 
against them for possession by pre-emption 
of the land in suit, in favour of the plaintiff 
against them on payment of Rs. 20,552.50. 

2. The facts of this case are that 
Jagmal Singh and others were owners of 
the land in suit measuring 71 kanals and 16 
marlas, fully described in the plaint, situa- 
ted in the area of village Siswal, Tehsil and 
District Hissar and they sold the same on 
the basis of a registered sale deed dated 
16th May, 1967, for Rupees 22,000/-, to the 
appellants Amar Singh, ~ Ram Lal and 
Nihal Singh. Ashok Kumar son of Inder 
Singh vendor filed this suit for possession by 
pre-emption of this land on payment of 
Rupees 17,500/- alleging that he being the 
the son of Inder Singh vendor, the nephew 
of Om Prakash, Jagmal Singh, Diwan Singh, 
Sohan Singh, Ved Parkash, Smt. Mahli and 
Savitri and the grandson of Mst. Dakhan 
vendor, had a superior right of. pre-emption 
. than the vedees, that the sale 
‘only for Rupees 17,500/- and the remaining 
amount was fictitiously entered in the sale 
deed to defeat the rights of the pre-emptors. 
The suit was resisted by the vendees on 
various grounds. On these pleadings of the 
parties, the following issues were framed by 
the trial court :— 


1. Whether plaintiff has a preferential 
tight of pre-emption ? 
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2. Whether the sale price of Rupees 
22,000/- was actually paid or fixed in good 
faith ? Sen: . <. 

3. Issue No. 2 is not proved what is 


the market value’ of the suit land? 


Whether vendees incurred expenses 
of stamp and registration of the sale deed, 
if so, how much and to what effect? 

5. Whether defendants have made im: 
provements in the suit land after sale, if so, 
to what value and to what effect? _ 

6. Whether suit is barred by time? 

7. Whether suit is benami op collusive 
with vendors? 

8. Relief, 


3. The trial Court decided issue No. 
1 in favour of the plaintiff. It was held 
that the sale took place for Rupees 19,000 - 
and the same was the market value of the 
land and decided Issues Nos. 2 and 3 ac- 
cordingly. The vendees were held to be 
entitled to Rupees 552.50 spent by them on 
the execution of the sale deed. The issues 
No. 5, 6 and 7 were decided against the 
vendees. As a result, the decree for posses- 
sion by pre-emption of the land in suit on 
payment of Rupees 20,552.50, was passed in 
favour of the plaintiff against the vendees. 
Feeling aggrieved, the vendees filed an ap- 
peal against this decree in the Court of the 
Senior Sub-Judge, Hissar, who dismissed 
the same on 24th March, 1971. Thereafter 
this second appeal was filed in this Court. 

4. The decision of the lower Court 
on issue No. 1 was only contested in this 
Court. The appellants made an application 
under Order 41, Rule 27, Civil Procedure 
Code read with Section ‘151, Civil Procedure 
Code, for production of additional evidence. 
It was alleged that the point which is.to be 
decided in this appeal is whether the plaintiff 
Ashok Kumar had a superior right of pre- 
emption. It is alleged that this land belong- 
ed to Dalu Ram, the husband of Mst. 
Dakhan vendor and the father of Mst. Mahli 
and Mst. Savitri and they- and the other 
vendors inherited this land from Dalu Ram 
and therefore the appellants had no right of 
pre-emption as regards the land sold by Mst. 
Dakhan, Mst. Mabli and Mst. Savitri, 
vendors. It is averred that from the entries | 
in the copy of the mutation order Exhibit 
P-1, they learnt that this land was purchased 
by Dalu for Rupees 3,900/- in a public 
auction on 20th May, 1957 and a sale certi- 
ficate was issued by the Competent Officer 
Punjab, Jullundur in his name and therefore 
they may be permitted to produce the certi- 
fied copies of the order of Shri K. R. Sial, 
Competent Officer, Hissar, dated 23rd 
August, 1957, application dated - 24th 
October, 1963 made by Jagmal Singh, certi- 
ficate of sale issued by Shri J. C. Gulati, 
District Competent Officer, Jullundur, dated 
31st March, 1964 and an application dated 
22nd August, 1957 filed by Dalu Ram in the 
Court of the Competent Officer, Hissar, to 
prove that this land originally belonged to 
Dalu Ram and all the vendors inherited it, 
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on his death. Notice of this application 
was issued to the respondents who contested 
this petition. By order. dated 24th May, 
1971, it was directed by Hon’ble Mr. Justice 
P. C. Jain *that this application under 
Order 41, Rule 27, Civil Procedure Code, 
for production of additional evidence, should 
be heard and decided with the main appeal. 
In the plaint, it was alleged that the plain- 
tiff Ashok Kumar being the son of Inder 
Singh vendor’ and the grandson of Mst. 
Dakhan and nephew of other vendors had a 
superior right of pre-emption than the ven- 
dees’who were strangers. In Para No. 3 of the 
written statement, the vendees simply stated 
that the relationship of Ashok Kumar as 
alleged in the plaint, was denied. On these 
pleadings of the parties the trial Court 
framed issue No. 1 as to whether the plaintiff 
has superior right of pre-emption. The 
learned counsel for the appellants vendees- 
defendants, made a statement on 23rd 
December, 1968 in the trial Court that it 
was admitted that Ashok Kumar plaintiff is 
the son of Inder Singh vendor and grand- 
son of Mst. Dakhan and the nephew of 
Jagmal Singh, Om Parkash, Diwan Singh, 
Sohan Singh, Ved Parkash, Mst. Mahli and 
Mst. Savitri, vendors. It was, however, 
admitted before the trial Court that the 
plaintiff had a superior right of pre-emption 
as regards the sale by Inder Singh, Jagmal 
Singh, Om Prakash, Diwan Singh, Sohan 
Singh and Ved Parkash vendors was con- 
cerned. The only contention raised before 
the trial Court was that as regards the share 
of land in suit sold by Mst. Dakhan, Mst. 
‘Mahli and Mst. Savitri, the sale was govern- 
ed by Section 15 (2) of the Punjab Pre-emp- 
tion Act and the plaintiff had no right of 
. pre-emption. The trial Court held that 
there is no allegation much less any proof 
on the file that this land in suit originally 
belonged to Dalu Ram and Mst. Dakhan, 
Mst. Mahli and Mst. Savitri, inherited this 
land from Dalu Ram on his death and there- 
fore, the suit was not governed by Sec- 
tion 15 (2) of the Punjab Pre-emption Act 
but was governed by Section 15 (1) (c) of 
the Act and the plaintiff had a superior 
right of pre-emption. _ 

5. In the Court of the Senior Sub- 
Judge, Hissar, an application was filed on 
26th February, 1971 by the appellants that 
they may be permitted to produce oral 
and documentary evidence to prove that this 
land was inherited by the vendors from 
Dalu Ram and that the recitals in the muta- 
tion order, whose copy is Exhibit P-1, were 
wrong. The Senior Sub-Judge, Hissar did 
not permit them to produce additional evi- 
dence and dismissed this application. 


- 6, Before proceeding to discuss this 
application under Order 41, Rule 27, Civil 
Procedure Code, I may point out that even 
if it is proved that Mst. Mahli and Mst. 
Savitri inherited this land from their father 
Dalu Ram, the plaintiff Ashok Kumar who is 
their nephew has got a superior right of 
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pre-emption. Section 15 (2) (a) of the Punjab 
Pre-emption Act lays down that when the 
sale is by a female, of land or property to 
which she has succeeded through her father, 
the right of pre-emption shall vest: 


(1) if the sale is by such female in her 
brother or brother’s son, 

(ii) X x x x xX x 
Ashok Kumar is the son of Inder Singh 
vendor who is admittedly the real brother of 
Mst. Mahli and Mst. Savitri, vendors and 
thus even according to Section 15 (2) of the 
Punjab Pre-emption Act, the plaintiff has 
a superior right of pre-emption as regards 
the sale of Mst. Mabli and Mst. Savitri. 
Shri A. S. Nehra, learned counsel for the 
appellant conceded this fact that the plain- 
tiff has a superior right of pre-emption as 
regards the sale by Mst. Mahli and Mst. 
Savitri. f 

7. Order 41, Rule 27 (1), Civil Pro- , 
cedure: Code lays down that the parties to 
an appeal shall not be entitled: to produce 
additional evidence, whether oral or docu-, 
mentary in the appellate Court. But if the ẹ 
Court from whose decree the appeal is pre- 
ferred has refused to admit evidence which 
ought to have been admitted; or the appel- 
late Court requires any document to be pro- 
duced or any witness to be examined to 
enable it to pronounce judgment, or for any 
other substantial cause, the appellate Court 
may allow such evidence or document to be . 
produced or witness to be examined. 


8. In Arjan Singh v. Kartar Singh, 
AJR 1951 SC 193, it was held as under :— 


“That the legitimate occasion for the 
application of Order 41, Rule 27, Civil Pro- 
cedure Code; is when, on examining the evi- 
dence as it stands, some inherent lacuna oF 
defect becomes apparent, not where a dis- 
covery is made, outside the Court, of fresh 
evidence and the application is made to im- 
port it. The true test, therefore, is whether 
the appellate Court is able to pronounce judg- 
ment on the materials before it without tak- 
ing into considerdtion the additional evidence 
sought to be adduced.” 

In State of Uttar Pradesh v. Manbodhan- 
Lal Srivastava, AIR 1957 SC 912, it was 
held -as under :— 


“It is well settled that additional evi- 
dence should not be permitted at the appel- 
late stage in order to enable one of the 
parties to remove certain lacunae in present- 
ing its case at the proper stage, and to fill 
in gaps. Of course, the position is different 
where the appellate Court itself requires 
certain evidence to be adduced in order to 
enable it to do justice between the parties.” 
To the same effect was the law laid down in 
Parsotim Thakur v. Lal Mohar Thakur, AIR 
1931 PC 143 and in Chhaju Ram v. Surinder 
Kumar, AIR 1951 Punj 305 and in Bhola 
Singh v. Teja Singh, AIR 1951 Punj 
363. The law laid down in these authorities 
fully applies to the facts of this case. 
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9: The law is firmly established that 
provisions of Order 41, Rule 27 (1) (b) of 
the Code of Civil Procedure, are not intend- 
ed to allow a litigant who has been un- 
successful in the trial Court to patch up 
the weak parts of his case and fill up omis- 
sions, in the Court of appeal. The addi- 
tional evidence under this provision cannot 
be admitted at the appellate stage in order 
to enable one of the parties to remove 
certain lacunae in presenting its case at the 
proper stage and to fill in gaps. The true 
test, therefore is whether the appellate 

ourt is able to prononuce judgment on the 
material before it without taking into con- 
sideration the additional evidence sought to 
be adduced or whether the appellate Court 
itself requires certain evidence to be adduced 
in order to enable it to pronounce judgment. 


10. In the instant case the appellants 
did not plead in their written statements that 
the vendors inherited the property in suit 
from Dalu Ram, and therefore the plaintiff 
had no right of pre-emption as regards the 
sale effected by Mst. Dakhan, Mst. Mabli 
and Mst. Savitri in view of the provisions of 
Sec. 15 (2) of the Punjab Pre-emption Act. 
In the written statement it was simply plead- 
ed that the relationship of the plaintiff as 
alleged in the plaint was denied. There is 
o allegation, much less any proof on the 
file to, show why this evidence which is 
sought to be produced now in second ap- 
peal was not produced in the trial Court. 
In the application made in the Court of the 
Senior Sub-Judge for production of addi- 
tional evidence, it was not mentioned 
why this additional evidence was not pro- 
duced in the trial Court. In that applica- 
tion it was simply recited that the entries in 
the mutation order whose copy is Exhibit 
P-1, were not correct. For all these reasons 
t is held that the application for production 
of additional evidence was rightly rejected 
by the Senior Sub-Judge. There is no force 
in the application made by the appellants for 
production of additional evidence in this 
Court and the same is dismissed. 
n 11. For the reasons given above it is 
held that there is no force in this appeal 
and the same is dismissed with costs. 
Appeal dismissed. 
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The Hindustan Commercial Bank Ltd., 
Defendant-Appellant v. Jagtar Singh, Plain- 
tiff-Respondent. 

First Appeal No. 158 of 1962, D/- 9-10- 
1973, from decree of Jowala Nath Verma 
Sr. Sub-J., Jullundur, D/- 30-3-1962. 

Index Note :— (A) Limitation Act (1998), 
‘Arts. 59, 60 — Deposit or loan — Deposit 
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for a fixed period — “Expiry, of period — — 
If deposit becdmes loan "—*Agreement to-, 
pay on demand, čan “be implied’ — Starting 
point of limifation. - *. ` l 

Brief Note — (A) Where “money is de- 
posited with a Bank for a fixed period the 
question whether it remains as deposit or 
becomes a loan after the expiry of the 
period fixed, depends upon the intention of 
the parties and the implied agreement. In 
order to make Article 60 applicable it is not 
necessary that the agreement to pay the 
amount due on demand should be ‘express’. 
The article is applicable even if the agree- 
ment is to be implied from the course of 
dealing between the parties or other circum- 
stances. (Para 5) 

The case of a Banker is different from 
that of an individual. Deposits in Bank are 
normally treated by the Banks as payable on 
demand, after the expiry of the period of 
deposit. j (Para 6) 

Where the Bank admitted in the writ- 
ten statement filed in the suit for recovery 
of the amount deposited that after the expiry 
of the period for which the deposit was 
made, it became a “demand deposit” pay- 
able without interest, and treated ihe amount 
as a deposit and did not refuse to pay the 
principal and interest, for one year, even 
though a period of 13 years had elapsed 
from the date of the deposit, it was held that 
the amount received was only`as a deposit and 
that Article 60 and not Article 59 was ap- . 
plicable. (Paras 6 and 8) 


Index Note :— (ŒB) Limitation Act (1908), 
Art. 63 —- Applicability — Express promise 
to pay interest necessary independently of 
the principal — Claim for interest normally 
stands or falls with the principal. 

Brief Note :— (B) Article 63 applies to 
cases in which there is an express promise 
to pay interest independently of the prin- 
cipal and not to those cases where interest 
is payable as accessory to the principal. 

j (Para 5) 

A claim for interest normally stands 
or falls with the principal. If a suit for the 
principal is not barred by limitation under 
Article 60, the claim for interest which is 
accessory to the principal is also not barred. 

(Para 9) 

Index Note:— (C) Civil P. C. (1908), 
S. 34 — Interest — Interest Act is not ex- 
haustive — Interest can be awarded on 
principles of justice, equity and good com- 
science — 2 3/4% interest from date of de- 
mand is correct. 


Brief Note :— (C) The Interest Act is 
not exhaustive and the Court can award in- 
terest on principles of justice equity and good 
conscience. Where a Bank in which a de- 
posit has been made for a particular period 
had the option after the expiry of the 
period, either to pay interest or to deposit 
the amount in Court but did not so deposit 
the amount and the depositor suffered loss 
of interest which he would have got if the 
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” amount had been deposited, By “the Bank, 
it was held that, the depositor was entitled 
to interest. The grant of 6% interest from 


the dat. of demand, til date*of suit is not 


a wrong exercise of discretion, (Para 12) 
Index Note:— (D) Civil P. C. (1908), 

§. 34 — Interest — Deposit for fixed period 
in Bank — Expiry of period — Bank retain- 
ing the amount is liable to pay interest from 
the maturity up to date of demand but at 
the rate pdyable on other deposits made 
after the maturity of the deposits in question, 
and not at‘the rate payable under the de- 
posit in question, for the period of the de- 
posit. (Para 12) 
Cases Referred : Chronological Paras 
AIR 1959. J and K 85, Jammu and Kashmir 
Bank v. Nirmala Devi 7 
AIR 1958 SC 437 = 1958 SCR 1331, Kashi- 
nath Sankarappa Wani v. New Akot 
Cotton Ginning and Pressing Co. Ltd. 8 
AIR 1958 Punj 111 = 60 Pun LR 97, Sat 
Parkash L. Tara Chand v. Dr. a 


Raj 
AIR .1940 Pat 129 185 Ind Cas 339, 
Nripendra Nath Chatterjee v. Arun 
Chandra Chatterjee 9 
AIR 1939 Pat 261 = 20 Pat LT 84, Nokhlal 
Sarju Pd. v. Mt. Bibi Mojihan 7 
AIR 1937 Lah 81 = 39 Pun LR 377, Gur- 
-charan Das v. Ram Rakha Mal 6 
AIR 1936 Lah 587 = 38 Pun LR. 506, Ram 
Rakha Mal v. Harnarain Ram Chand 6 
AIR 1934 Lah 42 = 37 Pun LR 56, Gulab 
Rai Gujar Mal v. Sandhi 
AIR 1934 Lah 664 (1) = 153 Ind Cas 119, 
Dittamal Bhagat Ram v. Mela Ram 12 
ATR 1931 All 59 (2) = 1930 All LJ 1157, 
Bank of Upper India Ltd. v. Arif 


Husain - 8 
(1876-78) ILR 1 Mad 228, Valia Tambaratti 
v. Vira Rayan 9 


N. K. Sodhi, for Appellant; Mohinderjit 
Singh Sethi, for Respondent, 

JUDGMENT :—This appeal has been 
preferred by the defendant against the judg- 
ment and decree of the Senior Subordinate 
Judge, Jullundur, dated March 30, 1962. 

2. The facts giving rise to the pre- 
sent appeal are that an amount of Rupees 
20,097/14/- was deposited in Fixed Deposit 
vide receipt No. ` 916/54/47, dated July 11, 
1947, in favour of Karamjit Singh, minor 
deceased, son of Shri Jagtar Singh through 
Smt. Iqbal Kaur widow of Shri Ajit Singh 
of Chak No. 132/R. B., Sahuwalia, district 


— 
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Bank Ltd., Jullundur City, hereinafter refer- 
red to as the Bank, for a period of twelve 
months. The amount carried interest at the 
Tate of 2% per cent. per annum. Karamjit 
Singh thereafter died. Jagtar Singh plaintiff 
obtained a succession certificate for the said 
amount and interest from the Court on 
January 20, 1951. Smt. Iqbal Kaur institut- 
ed a’suit on January 24, 1951, in the Court 
of Subordinate Judge ist Class, Jullundur, 
against the plaintiff, the Bank and the Punjab 
National Bank Ltd., Jullundur City, with 
whom another amount of Rupees  17,150/- 
had been deposited in Fixed Deposit vide 
receipt dated February 17, 1947, in the name 
of Karamjit Singh minor-deceased, stating 
that she was the owner of those amounts 
and Karamjit Singh was merely a benami- 
dar and prayed for permanent injunction 
restraining Jagtar Singh plaintiff- to realise 
the. amounts, and the Bank and the Punjab 
National Bank Ltd. from making the pav- 
ments to him. She filed an application in 
that suit for temporary injunction on Janu- 
ary 24, 1951, with a prayer that Jagtar Singh 
plaintiff be restrained from realising the 
amount from the Bank and the Punjab 
National Bank Ltd., and that the Bank and 
the Punjab National Bank Ltd. be: restrained 
from making the payments to him duriag 
pendency of the suit. The amount remained 
with the Bank till decision of the suit which 
was dismissed on August 18, 1958. In that 
suit, it was declared that the succession 
certificate had been rightly granted to the 
plaintiff and Smt. Igbal Kaur had nothing tc 
do with that amount. The plaintiff ‘thus 
became entitled to recover the amovnt from 
the Bank for which he served a notice on 
December 1, 1959, demanding the amount 
with interest thereon. The Bank showed its 
teadiness to make payment of the Fixed 
Deposit amount of Rupees 20,097/14/- in 
full and final payment of the claim, but stat- 
ed that the Bank was not lable to pay in- 
terest for the period during which the litiga- 
tion between the parties remained pending 
in the Court, and that the plaintiff was entitl- 
ed to claim interest from the party who had 
filed a suit against him. Ultimately, the - 
defendant Bank paid an amount of Rupees 
20,097/14 as principal ‘and Rs. 522.67 as 
interest from July 11, 1947 to July 11, 1948, 
without prejudice to the right of the piain- 
qii to institute a suit for recovery of the in- 
erest due to the plaintiff from the Bank on 
the principal amount. ‘The plaintiff is entitl- 


Lyallpur, with the Hindustan Commercial ed to recover thé following amounts on ac- 
(Contd. on Col. 2) count of interest from the Bank :— 
(1) Rs. 5,638.69 i . on account of interest on the deposit of 
, i : Rupees 20,097/14/- from July 11, 1948 to 


August 18, 1959, at the rate of of 234 per cent, 


per annum. 


(2) Rs. 1,861.31 


on account of 


interest on the aforesaid 


amount from August 18, 1959 to March 7, 
1961, at the rate of 6 per cent. per annum. 


The plaintiff further prayed that future in- 
terest at the rate of 6 per cent per annum 
1974 P.&H/l4 VII G—35 
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be granted to him from the date of institu- 
tion of the suit till the realisation of the de- 
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cretal amount. The Bank contested the suit 
pleading that the amount covered by the 
succession certificate was Rupees 20,000/- 
only, so far as the Bank was concerned. It 
further pleaded that it had already made 
payment of Rupees 20,097/14/- as principal 
and Rupees 552.67 as interest for one year 
after the dismissal of the suit filed by Smt. 
Iqbal Kaur, that the defendant was always 
Teady and prepared to pay the said amount 
to the plaintiff, that the plaintif was not 
entitled to demand over-due interest on the 
Fixed Deposit receipt which had become a 
demand deposit and consequently ceased to 
carry any interest and that the claim of the 
plaintiff to an amount of Rupees 5,638.69 
by way of damages was totally incorrect. 
It was also pleaded by the Bank that there 
was no implied agreement between the 
parties to pay the over-due interest or to 
pay any amount as damages, and that if 
the plaintiff was held to be entitled to in- 
terest from December 1, 1959, when the de- 
mand for interest was made for the first time, 
he was only entitled to interest at the rate 
of 14 per cent. per annum till February 21, 
1961. The Bank aiso stated that the suit 
was barred by limitation. On the pleadings 
of the parties, the trial court framed the fol- 
lowing issues :— 

1. Whether the suit is within limitation? 

2. Whether the plaintiff is entitled to re- 
cover interest on the amount deposited from 
1ith July, 1948, to 18th August, 1959? If 
so, at what rate? 


3. Whether the plaintiff is also entitled 
to claim interest at the rate of 6 per cent 
per annum from 18th August, 1959, to. the 
date of the institution of the suit? 


3. The trial Court held that the suit 
was within limitation and that the plaintiff 
was entitled to recover interest at the rate of 
2% per cent. per annum from 11-7-1948 to 
18-8-1959 and at the rate of 6 per cent. 
per annum from August 18, 1959 to the date 
of institution of the suit. Consequently, it 
decreed the suit of the plaintiff for Rupees 
7,450.59 with proportionate costs. 

The Bank has come up in the appeal ` 
against the judgment and decree of the trial 
Court to this Court 


4, The first contention of the learned 
counsel for the appellant is that the suit wasy 
clearly barred by limitation and the learned 
trial Court has erred in holding that it is 
within time. He submits that the present 
case is governed either by Article 59 or Arti- 
cle 62 of the Indian Limitation Act, 1908, 
hereinafter referred to as ‘the Act’ and not 
by Article 60. In order to appreciate the 
argument it is necessary to give a few ad- 
mitted facts of the case. The Fixed Deposit 
Receipt, Exhibit P-5, was issued by the 
Bank for Rupees 20,097/14/- on July 11, 
1947, for a period of one year in the 
name of Karamjit Singh minor who died be- 
fore maturity thereof. Jagtar Singh made 
an application for succession certificate for 
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the aforesaid amount on March 23, 1948, 
which was granted to him on January 20, 
:1951, vide Exhibit P-6, wherein an amount of 
Rs. 20,000/- has been"mentioned, as debt to be 
recoverable from the Hindustan Commercial 
Bank, Branch Jullundur.- It is further stated 
in it that he is entitled to collect the above 
debt and to receive interest. Thereafter, 
Iqbal Kaur instituted a suit on January 24, 
1951, for a declaration to the effect that the 
amounts of Fixed Deposit Receipts No. 
3924 for Rupees 17,150/- dated February 
17, 1947, issued by the Punjab National 
Bank Ltd., and No. 916 for Rs. 20,097/14/- 
dated July 11, 1947, issued by the Hindustan 
Commercial Bank Ltd. standing in the name 
of Karamjit Singh minor belong to her and 
she is the real owner thereof, that Karamjit 
Singh minor was a benamidar, that Jagtar 
Singh was not entitled to the same as heir of 
Karamjit Singh minor and. that he should 
be restrained from realising the said amounts 
from Banks. During pendency of the suit 
an application dated October 11, 1951. Exhibit 
P-9, was filed by Jagtar Singh stating that 
Iqbal Kaur plaintiff had obtained a tempo- 
tary injunction to the effect that the amount 
of Rupees 20,097/14/- be not paid to him 
and thus the amount was lying in the Bank. 
Therefore, he was suffering the loss of in- 
terest. In the circumstances, he prayed, 
that the amount be summoned in the Court 
and invested in Government securities which 
yield interest at the rate of 34 per cent so 
that there may not be loss of interest in 
future. A similar application, Exhibit P-8, 
was filed by him again on November 14, 
1952. The Court passed an order on Janu- 
ary 22, 1953 (Exhibit P-4), as follows :— 


“Notice to issue to defendant No. 5 to 
the effect that Punjab National Bank Ltd. 
holding another fixed deposit has agreed to 
pay interest in future on the amount lying 
there and so defendant Nò. 5 should also 
agree to pay interest, and in case it does not 
agree, the amount should be deposited in this 
Court by 6-2-53. Plaintiff was to appear as a 
witness today. A medical certificate show- 
ing that she is ill has been put in. 
She should appear as a witness on that date. 
Plaintiff should pay Rupees 20/- as costs of 
today’s adjournment.” 

The application came up before the Subordi- 
nate Judge on February 6,- 1953, and he 
ordered that the Manager of defendant No. 
5 Bank should put in a reply to the notice 
sent to defendant No. 5. It was also men- 
tioned in the order that it was stated by the 
manager that the instructions of his head 
office were to be awaited till the next date 
of hearing. The amount was not , deposited 
by the Bank. No order was passed subsequent- 
ly by the Court on the applications. The 
suit filed by Iqbal Kaur plaintif was dismis- 
sed on August 18, 1959. The plaintiff gave 
a notice, Exhibit D-1, dated August 22, 
1959, to the Manager of the Bank requesting 
him to make the payment of the money 
within a week, otherwise he would be put 
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to an irreparable. loss. He also stated 
therein that he had been granted the succes- 
sion certificate and the, suit filed by Iqbal 
Kaur had been dismissed by the Civil Court. 
He served another notice, Exhibit P-10, 
dated December 1, 1959, to the Bank 
through a lawyer, in which it was stated that 
the Bank had illegally withheld the money 
and that he was entitled to damages at the 
rate of Rupees 50/- per day from the date 
(Contd. on Col, 2) 
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of decision of the case. The Bank, on 
February 21, 1961, paid Rs. 20,097/14/- as 
principal, and Rupees 552.67 as interest 
without prejudice to the claim of the plaintiff 
regarding interest, payment of which was 
disputed by the Bank. 


5. It will also be necessary for de- 
ciding the point of limitation to reproduce 
Articles 59, 60 and 63 of the Act, which are 
as follows :— 





Description of Suit 


Period of 
limition 


Time from which period 
begins to run. 





59. For money lent under an agreement 
that it shall be payable on demand. 
For money deposited under an agree. 
ment that it shall be payable on 
demand, including money of s custo- 
mer in the hands of his banker go 
payable, 

For money payable for interest upon 
money due from the defendant to the 
plaintiff. 


60. 


63. 





Article 59 is applicable to loans and the 
period of limitation runs from the date when 
the loan is made. In case the money is a 
deposit under an agreement that it shall be 
payable on demand, then Article 60 applies 
and the limitation starts from the date when 
a demand is made for payment. Article 63 
applies to the cases in which there is an ex- 
press promise to pay interest independently 
of the principal, and not to those cases 
where interest is accessory to the loan. In 
the present case, the amount was deposited 
with the Bank for a fixed period and in 
order to find out whether it remains a de- 
posit or becomes a loan after the expiry of 
the fixed period, we have to fall back upon 
the intention of the parties and the implied 
agreement. Jt has been observed by a 
Division Bench of the Lahore High Court 
presided over by Tek Chand, J. in Gulab 
Rai Gujar Mal v. Sandhi, AIR 1934 Lah 42, 
that in order to make Article 60 applicable, 
it is not necessary that the agreement to pay 
the amount due on demand must be ‘ex- 
press’, provisions are attracted even if the 
agreement is to be ‘implied’ from the course 
of dealings between the parties or the other 
circumstances of the case. JI am respect- 
fully in agreement with the observations of 
the learned Bench. t 

6. In order to find out the intention 
of the parties and implied agreement, we 
have to revert to the pleadings and the evi- 
dence. In the written statement in Para 2 
of the preliminary objections, it has been 
stated by the Bank that the fixed deposit of 
Rupees 20,097/14/- in the name of Karamjit 
Singh minor deceased with the Bank 
matured on July 18, 1948, and the plaintif 
is not entitled to an interest after the said 


Three years. When the loan is made. 


Three years. When the demand is mada. 


When the interess becomes 
dua. 


Three years. 





date. It is further stated that thereafter it 
became a demand deposit. The Bank ex- 
amined its Agent, D. W. 1 Parkash Chand, 
as its witness. He deposited that after the 
maturity of a fixed deposit the amount be- 
comes a demand deposit and accordingly no 
interest is allowed on the fixed deposit 
amount. The statement of the Agent and the 
plea taken by the Bank clearly show that even 
the Bank had been treating the amount de- 
posited in the Fixed Deposit as a demand 
deposit after the expiry of the period for 
which it was deposited. It cannot be ‘said-in 
the circumstances that after thé expiry of 
one year, the relationship of the plaintiff 
with the Bank became that of a creditor and 
debtor, and the amount became a loan. 
The relationship of depositor and depositee 
will continue between them. The case of a 
Banker is different from that of an indi- 
vidual. It has been seen that sometimes the 
amounts after the expiry of the period for 
which they are deposited in the Bank remain 
there for long years. Such amounts are 
normally treated by the Banks as payable on 
demand. In Halsbury’s Laws of England, 
Third Edition, Volume 24, at page 217, it 
has been stated as under :— 


“If money is paid into a bank on de- 
posit account. the statute does not run 
against an action to recover it until demand 
is made for its return. Similarly, in the 
case of money on current account, the statute 
does not run, in the absence of special con- 
tract or waiver, until after demand for pay- 
ment as a demand, either by the issue of a 
writ or otherwise, is an essential ingredient 
in the cause of action against the banker for 
money lent.” 
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A similar matter came up before the Lahore 
High Court in Ram Rakha Mai v. Harnarain 
Ram Chand, AIR 1936 Lah 587. In that 
case, a minor was left without a natural guar- 
dian. His property consisting of Rs. 800/- 
was collected by six persons and deposited 
with the defendants in their names on be- 
half of the minor. It was stipulated in the 
document evidencing the deposit that the 
money would not be withdrawn for three 
years and after that period it could be drawn 
by the six persons jointly, that interest 
would be paid periodically in the meantime, 
and that if an amount upto Rs. 100/- was re- 
quired for the minor, it would be withdrawn 
by these specified depositors. After the ex- 
piry of three years from the date of depo- 
sit, the minor assigned the deposit to the 
plaintiff who instituted a suit for recovery 
thereof. The only question which arose in 
the suit was whether the suit was barred by 
time. The trial Court dismissed the suit. In 
first appeal the decree was modified and the 
suit was .decreed against one of the defen- 
dants. The plaintiff went up in second ap- 
peal in the High Court of Lahore. It was 
observed by a learned Single Judge that 
where money is deposited with a Banker in 
the absence of anything to the contrary, an 
implied agreement to pay on demand must 
be presumed, and a suit for such amount 
within three years of such demand is within 
time. The matter went up before a Letters 
Patent Bench in Gurcharan Das v. Ram 
Rakha Mal, AIR 1937 Lah 81. The learned 
Bench affirmed the view of the learned Single 
Judge. : 


7. A similar matter came up before 
Patna High Court in Firm Nokhlal Sarju 
Prasad v. Mt. Bibi Mojihan, ATR 1939 Pat 
261, wherein Fazl Ali, J., (as he then was) 
observed that after the expiry of- the fixed 
period, the amount deposited was to be 
deemed payable on demand by the depositor 
and the claim for recovery of the money 
was governed by Article 60. The same view 
has been taken by a Division Bench of 
Jammu and Kashmir High Court in the 
Jammu and Kashmir Bank v. Nirmala Devi, 
AIR -1959 J and K 85, where it was ob- 
served,— : 


“Article 60 recognizes the implied condi- 
tion as to demand which is inherent in the 
relation of a banker with whom money is 
deposited and a customer who makes the 
deposit. A condition as to. demand on the 
part of a depositor customer is necessarily 
implied in the transaction of deposit with a 
banker depositee. This undoubtedly is the 
position in the case of an ordinary deposit. 
There appears to be good reason for holding 
that the essential character of the deposit 
as a deposit need not necessarily change 
even if it be for a fixed term. It need not 
necessarily become an ordinary debt payable 
instantly on the expiry of the fixed period. 
In the large majority of the cases the ques- 
tion will turn on the intention of the parties 


as can be gathered from their conduct,*the 
surrounding circuimstances and the practice 
of the particular banker. Mere expiry of 
the term fixed is, therefore, not decisive of 
the question whether the amount is held in 
deposit as one payable on demand. If the 
practice of a particular banker is to treat a 
time-expired deposit as an ordinary debt fall- 
ing under Article 59 one would reasonably 
expect him to find out the creditor-depositor 
and repay the amount. He would at least 
issue a notice to the depositor informing him 
that the period of the deposit has expired 
and that money is due to him. The absence 
of any such intimation to the depositor will 
be a circumstance indicating the intention of 
the banker to treat the amount as a deposit 
payable on demand, after the expiry of the 
period fixed. And if we find the depositor 
also allowing the money to be held by the 
banker for long years after the expiry of the 
term fixed, the intention on his part to treat 
the deposit as one payable on demand can 
legitimately be inferred. The period of 
limitation will begin to run only from the 
date of the demand by the depositors.” 

8. Mr. N. K. Sodhi, learned Counsel 
for the appellant has vehemently urged that 
after the expiry of the period of one year, 
relationship between the depositor and the 
Bank became that of a creditor and debtor, 
and Article 59 would be applicable for reco- 
vering the amount of deposit. He has plac- 
ed reliance on Bank of Upper India Ltd. v. 
Arif Husain, AIR 1931 All 59 (2), where it 
was observed that Article 60 does not apply 
to a suit for recovery of money deposited 
under an agreement that it shall be payable 
at a specified time, That case is distinguish- 
able as it was not held therein as to which 
Article will be applicable. He has then re- 
ferred to Kashinath Sankarappa Wani v. 
New Akot Cotton Ginning and Pressing Co., 
Ltd., AIR 1958 SC 437. That case is also 
distinguishable. In that case, the plaintiff 
claimed to be a banker of the company with 
whom the money was deposited for a fixed 
term. On the fixed Deposit Receipt, a note 
had also been given that interest will cease 
on due date. In those circumstances, their 
Lordships observed that the limitation for 
recovery of the amount started from the date 
when the amount became due and not from 
the date of alleged demand. In my view, the 
Bank cannot derive any benefit from the 
aforesaid observations. There is another 
circumstance which also supports the res~ 
pondent, and it is this that the Bank did 
not refuse to pay the principal and inte- 
rest for one year, though a period of 
more than 13 years had expired. All the 
aforesaid facts clearly show that after: 
the expiry of the period for which the 
amount was deposited, it was treated as 
a deposit and not loan. In the circum- 
stances, Article 60 is applicable to re« 
cover such an amount and not Art. 59. 


9. The next question that arises 
for determination is whether Article 63 
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will be applicable for recovering the 
amount in dispute or not. In the present 
case, no independent contract for reco- 
vering the amount of interest has either 
bean pleaded or proved. In my view, 
Article 63 will be applicable only in such 
cases in which there is an independent 
contract to recover the interest and the 
same is not treated as an accessory to 
the principal amount. It is clear from the 
language employed in Articles 59 to 63. 
Normally, the claim to interest stands or 
falls on the ground of limitation if the 
claim for principal is within limitation, 
or barred by Imitation. It has been held 
in Valia Tamburatti yvy. Veera Rayan, 
(1876-78) ILR 1 Mad 228, that when the 
principal demand is lost by prescription, 
actions for all sums of interest in arrears 
are barred with the principal, even when 
these would (primarily) arise at a very 
recent time. The general law is that inte- 
rest is accessory to the loan and can be 
recovered with the principal. Thus, if a 
suit can be instituted for principal, then 
interest can also be recovered if the same 
is accessory to it. In this view I am forti- 
fied by Nripendra Nath Chatterji v. Arun 
Chandra Chatterji, AIR 1940 Pat 129. It 
was observed in that case that the ordi- 
nary rule is that the cause of action for 
the recovery of principal and interest 
accruing due on it is a single cause of 
action and where the claim is a single 
claim for principal and interest, and is 
within time, no part of the interest can 
become time-barred, On the same prin- 
ciple, it can be said that if principal be- 
comes unrealisable, interest thereon also 
cannot be realised. 


10. In the present case, as has al- 
ready been said above, the claim for re- 
covery of the principal would have been 
within limitation as the amount was 
claimed by the plaintiff-respondent for 
the first time in August, 1959, when he 
served the notice dated August 22, 1959, 
Exhibit D-1. The present suit was insti- 
tuted on March 7, 1961. Thus from the 
date of demand, it was filed within three 
years. The suit for recovery of the prin- 
cipal, if it had not been paid, would have 
been within limitation on the date of in- 
stitution of the present suit. As I am of 
the view that the interest claimed in the 
present case is accessory to the principal 
amount, therefore, it cannot be held that 
the present suit is barred by limitation, 
I, therefore, affirm the finding of the trial 
Court that the suit is within limitation. 


11. The learned counsel for the 
respondent has also placed reliance on 
Section 15 of the Act which says that 
in computing the period of limitation 
prescribed for any suit or application for 
the execution of a decree, the institution 
or execution of which has been stayed 


. notice dated August 28, 


Hindustan Commercial Bank v. Jagtar Singh (Mittal J.) [Prs. 9-12] P. & H. 213 


by injunction or order, the time of the 
continuance of the injunction or order, 
the day on which it was issued or made, 
and the day on which it was withdrawn, 
shall be excluded. As I have already held 
that the suit is within limitation, I do 
not intend to deal with the argument of 
the learned counsel for the respondent. 


12. The next contention of the 
learned counsel for the appellant is that 
the interest that has been paid to the 
respondent is-excessive, He further sub- 
mits that the respondent was not entitled: 
to interest at the rate of 23 per cent, 
from llth Oct., 1951, to 18th Aug., 1959, 
and 6 per cent, per annum from August 
18, 1959 to March 7, 1961, the date of in- 
stitution of the suit. I regret my inabi- 
lity to agree to the said contention of the 
learned counsel for the appellant Bank, 
The Court had ordered the Bank to depo~ 
sit the amount in the Court for its in- 
vestment in the securities which could 
yield interest at the rate of 34 per cent, 
per annum. The plaintiff-respondent has 
claimed interest at the rate of 23 per 
cent. per annum for that period. It was 
the option of the appellant either to pay 
interest to the respondent or to deposit 
the amount in Court. The Bank, for the 
reasons best known to it, did not choose 
to deposit the amount in Court, Thus, the 
respondent has clearly suffered a loss of 
interest. He has claimed interest for that 
period at the rate of 2% per cent. per 
annum which, in my view, is not exces- 
sive, as he could get higher rate of inte- 
rest by investing that amount in the 
Government securities. After decision of 
the suit, he served the Bank with a 
; 1959, Exhibit 
D-1, stating that the Bank could not 
legally withhold the money for which 
succession certificate had been granted to 
him and that he would be put to an ir- 
reparable loss. Thereafter, on December 
1, 1959, he served another notice, Exhi- 
bit P-10, in which he specifically stated 
that the Bank would be liable to pay 
damages at the rate of Rs. 50/~ per day. 
Interest can be allowed by the Courts on 
the grounds of equity, justice and good 
conscience. It has been held in Ditt Mal 
Bhagat Ram v. Mela Ram, 153 Ind Cas 
119 = (AIR 1934 Lah 664 (1)) that the 
Interest Act is not exhaustive and the 
Court can award interest on principles 
of equity, justice and good conscience. In 
a Division Bench judgment of this Court 
in Sat Parkash L. Tara Chand v. Dr. 


Bodh Raj L. Bhagwan Das Khatri. AIR 
1958 Punj 111, the order of the trial 
Court granting interest for wrongly 


withholding the money for a considerable 
time was upheld. In the present case, the 
trial Court in its discretion granted inte- 
rest at the rate of 6 per cent, per annum 
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to the plaintiff-respondent from August 
18, 1959 to March 7, 1961. I do not find 
sufficient reasons for interfering with the 
discretion exercised by the trial Court in 
awarding the interest at the said rate. I, 
therefore, do not find force in this con- 
tention also of the learned counsel for 
the appellant and reject the same. He 
then submits that the appellant is not 
entitled to interest at the rate of 2% per 
cent. per annum from July 11, 1948 to 
October 11, 1951, when the first applica- 
tion was made by the  plaintiff-respon- 
dent to the Court that the amount in 
dispute be sent for from the Bank and 
invested in Government securities bear- 
ing interest at the rate of 34 per cent. per 
annum, He further submits that at the 
most the respondent was entitled to inte- 
rest at the rate of 14 per cent. per annum 
which the Bank could pay to others. He 
has referred to the statement of the 
Agent wherein he stated that the maxi- 
mum rate of*interest that could be allow~ 
ed was 14 per cent, per annum. The Bank 
did not illegally retain the amount from 
the date of -maturity of the receipt till 
that date, that is October 11, 1951. There 
‘is force in this contention of the learned: 
counsel for the appellant. The plaintifi- 
respondent, in my view, is not entitled 
to interest at more than 14 per cent. per 
annum from July 11, 1948 to October 11, 
1951. The amount of interest at the rate 
of 14 per cent per annum comes to Rupees 
980/- for the said period, whereas he has 
_|been paid Rs. 1797/-. Thus he has been 
paid Rs, 817/~ in excess. 


13. ..For the reasons recorded 
above, I partly accept the appeal to the 
extent indicated above and accordingly 
decree the suit of the plaintiff-respondent 
for Rs. 6633.59. In the circumstances of 
the case, I make no order as to costs of 
the appeal, 


Order accordingly. 
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BAL RAJ TULI, J, 
Des Raj, Petitioner v. The State of 
Punjab and others, Respondents. 


Civil Writ No, 4141 of 1970, D/- 13-8~ 
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Index Note:— (A) Punjab Agricultu- 
ral Produce Markets Act (23 of 1961); 


S. 12 — Piecemeal election of members 
ef Market Committee not contemplated 
by Act. . 


Brief Note:— (A) S. 12 of the Act 
contemplates the constitution of a Mar- 
ket Committee of all the elected mem- 
BESRA A an E E as ees 
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Des Raj v. State (B. R. Tuli J.) 


A.L. R. 


bers and the Offcial Member at one and 
the same time. There is no provision in 
the Act or in the Rules for holding piece- 
meal election. It is the membership of 
the complete committee that has to ‘be 
notified by the State Government. The 
Court quashed a notification for holding 
a piecemeal election. (Para 1) 


5. P. Jain and O. P. Goyal, for Peti- 
tioner; Surjit Singh for Advocate-Gene- 
ral (Punjab) (for Nos. 1-3) and H. L. Sa- 
rin. Sr. Advocate with M, L. Sarin (for 
Nos. 4-10), for Respondents. 


ORDER :— The Market Committee, 
Abohar, was to consist of 16 members, 
out of whom 15 were to be elected and 
1 to be nominated by the State Govern- 
ment. Nine out of 15 elected. members 
were te be elected by ‘the producers of 
the area, 4 were to be elected by persons 
licensed under Section.10 of the Punjab 
Agricultural Produce Markets Act, 1961, 
(hereinafter called the Act), and 2 mem- 
bers were to be elected by persons 
licensed under Section 13 of the Act. 
Elections to the Market Committee were 
notified to be held on November 17, 
1968. The nomination papers of Shri 
Hanuman Dass, a candidate for producer 
member. seat, were rejected by the Elec- 
tion Officer. He filed -a writ petition in 
this court which was allowed on Novem- 
ber 15, 1968. In view of paucity of time, 
the election of producer members was not 
held on November 17, 1968, but the elec- 
tion of members by the persons licenséd 
under Sections 10 and 13 of the Act were 
held and respondents 4 to 10 were elect- 
ed. The result of their election was an- 
nounced on November 18, 1968, but their 
elections were never notified by the State 
Government, with the result that they 
never became members of the Market 
Committee and in fact it was never con- 
stituted. For the election of 9 producer 
members of the Market Committee; a 


` notification was issued on May 26, 1970, 


which was amended by notification dated 
June 15, 1970. In pursuance of those noti- 
fications, the election programme was 
notified and the polling was to take place 
on September 8, 1970. A writ petition 
{C. W. 2730 of 1970) was filed in this 
Court challenging the said notifications 
which was accepted by Suri, J., on De- 
cember 1, 1970, on the submission made 
by the learned Advocate-General for the 
State of Punjab that the impugned noti- 
fications had been rescinded. The learned 
Advocate-General also submitted that “if 


any fresh notification is issued, the party - 


- aggrieved can have recourse to the re- 


medies available to him in the Court.” In 
view of this submission, the petitioners 
withdrew the writ petition. At that time 
it was not disclosed by the State Govern- 
ment that similar notification had been 
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issued on November 20, 1970, for holding 
the election of 9 producer members and 
that the date for polling had been fixed 
as January 10, 1971. Accordingly, the 
petitioner filed the present petition for 
the quashing of that notification. The 
Motion Bench, while admitting the peti- 
_ tion, stayed the holding ‘of the election. 
The result is that for about 5 years no 
Market Committee, Abohar, has been 
constituted. In these  circurnstances, 
there is no use holding piecemeal elec- 
tions of elected members for which there 
is no provision in the Act or the Election 
Rules. Section 12 of the Act contemplates 
the constitution of a Market Committee 
of all the elected members and the official 
member at one and the same time. It is 
the membership of that complete com- 
mittee that has to be notified by the 
State Government. I have, therefore, no 
choice except to quash the impugned 
notification dated November 20, 1970, The 
State Government is directed to hold 
fresh elections for all the elected mem- 
bers of the Market Committee, Abohar. 
This petition is accordingly accepted 
with costs. Counsel’s fee Rs. 100/- to be 
paid by the State of Punjab. 

Petition allowed, 
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MUNI LAL VERMA, J. 
Kapoor Chand Rikhi Ram Mahajan, 
Appellant v. Hakim Jagdish Chand Siri- 
pat Rai and another, Respondents. 


Second Appeal No. 1488 of 1963, D/- 
14-12-1973, from decree of Sukhdeo Singh 
Sidhu, Addl. Dist. J., Sangrur, D/- 6-6- 
1963. 


Index Note:— (A) Limitation Act 
(1908), Art. 24 — Suit for damages for 
libel — Limitation — Starting point. 


, Brief Note:— (A) A suit for compen- 
sation in respect of a particular publica- 
tion of a libel filed within a year of such 
publication is within time under Art, 24 
of the Limitation Act, 1908. The fact that 
the suit mentioned that the defendant 
had made a previous application to the 
authorities containing the libel, but in 
respect of which no damages was claim- 
ed and would be barred if claimed, is of 
no consequence, if the claim for damages 
in respect of the particular libel men- 
tioned in the plaint is within one year of 
the publication of the particular libel. 

(Para 5) 
Index Note:— (B) Tort — Libel and 
slander — Libel is printed or written de- 


famation — Slander is spoken defama- 
tion. - (Para 6) 
DR/ER/B377/74/KNA 
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Index Note:— (C) Limitation Act 
(1908), Art. 25 — Suit for damages in 
respect of slander — Starting point, 

Brief Note:— (C) Under Art, 25, the 
limitation for a suit for damages for 
slander is one year from the date when 
the defamatory matter is published. 


(Para ~6) 
Index Note:— (D) Tort — Malicious 
Civil Proceedings — Suit for damages — 


Malice — Reasonable and probable cause 
— Expenses of defending preceeding can 
be claimed. N 


Brief Note:— (D) “Prosecution” car- 
ries a wider sense and does not mean 
prosecution in a criminal Court only. It 
means prosecution which may not be of 
a criminal nature but is such as would 
cause any slur or odium upon the good 
name of the plaintiff and an action for 
damages lies if the other essentials of 
‘malicious prosecution’ are made out. 

(Para 7) 


Lack of reasonablė Wad probable 
cause is to be understood objectively : it 
does not connect the subjective attitude 
of the accuser. The fact that accuser him- 
self thinks that it is reasonable to pro- 
secute does not per se lead to the conclu- 
Sion that judicially speaking he Sad rea- 
sonable and probable cause for launching 
or prosecuting the proceedings. The test 
appears to be as to whether there was 
reasonable or probable cause for any 
discreet man to make the charge com- 
plained of. Mere circumstances of suspi- 
cion cannot be said to be reasonable or 
probable cause. The belief of the accuser 
in the charge which he is levelling must 
be based on grounds which, or some of 
which, are reasonable and arrived at 
after due inquiry. It is, therefore, re- 
quired that he should have taken some 
step to satisfy himself that there is rea- 
sonable or probable cause before he 
makes the accusation. (Para 8) 


The prosecution, though at the out- 
set may not be malicious, may neverthe- 
less become malicious in any of stages 
through which it has to pass if the accu- 
ser had acquired knowledge about the 
truth. The bringing of a charge false to 
the knowledge of the accuser imports in 
law malice sufficient to support a Civil 
action. Malice is generally implied upon 
proof of absence of-reasonable and prob- 
able cause for instituting the proceedings 
complained of. To record a finding of 
malice, it has to be seen as to whether 
the accuser instituted the prosecution for 
the vindication of justice, e.g., for re- 
dress of a public wrong. If he is actuated 
by this consideration, he cannot þe said 
to have malice. But if his object to pro- 
secute is vindictive, to malign the per- 
son before the public, or if he is guided 
by purely personal consideration, he 
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should be held to have malice, and in 
order to come to a finding on that matter 
the conduct of the accuser has to be con- 
sidered as a whole. (Para 9) 

On the facts of the case it was held 
that the defendant had acted with malice 
and without reasonable cause. 

It was further held that the expenses 
of defending the malicious proceeding 
can be awarded as damages to the plain- 
tiff. (Paras 10, 11) 


Index “‘Note:— (E) Limitation Act 
(1808), Arts. 23 and 36 — Suit for dama- 
ges for malicious Civil Proceeding — 
Starting point. 

Brief Note:— (E) A suit for damages 
for a malicious proceeding is not govern- 
ed by Art, 23 which applies to Criminal 
proceedings, but is governed by the resi- 
duary Art, 36 and the time begins to run 
when the said suit ended in favour of 


the plaintiff. AIR 1948 Mad 446, Rel. on. 
i f ; (Para 7) 
Cases Rfer®ed: Chronological Paras 


AIR 1948 Mad 446 = 1948-1 Mad LJ 173 
Nangappa Chettiar v. M/s. Trojan and 
Co., Madras 7 


: P. S. Jain, for Appellant; S. P. Goyal 
and K. R. Mahajan, for Respondents. 


JUDGMENT :— The circumstances, 
under which Jagdish Chand, now the res- 
pondent, sued Kapoor Chand now the 
appellant, and Abhai Kumar, now the 
second respondent, for damages amount- 
ing to Rs. 1,500/- caused to him because 
of libel and slander and also for malici- 
ous prosecution which had been institut- 
ae him by them, are briefly as 
under. 


2. The parties are residents of 
Sunam. Jagdish Chand was practising 
there as Hakim duly registered as medi- 
cal practitiorier under the Pepsu Ayur- 
vedic and Unani Practitioners Act, 2008 
BK. He claimed to have taken examina- 
tion conducted by the Bhupindera Tibbia 
College, Patiala, in 1943 AD and passed 
the same and obtained diplomas of ‘Ha- 
ziq-Ul-Hukama’ and ‘Mahiro-Tibbo-Jara- 
hat’, Out of malice, the appellant and 
Abhai Kumar began to make false propa- 
_ganda against him amongst the public of 
Sunam and other villages located in its 
vicinity that he (plaintiff-respondent) was 
a quack Hakim and was illiterate and had 
obtained fictitious certificates of Hik- 
mat by underhand means with a view to 
undermine his prestige and reputation 
and to injure him in his profession. On 
2nd December, 1958 (AD), they made an 
application containing similar allegations 
against him to the Board of Ayurvedic 
and Unani System of Medicines, Punjab, 
Patiala, (hereinafter called the Board). 
Jagdish Chand defended the proceedings 
arising out of the said application. The 
Registrar of the Board, however, decided 
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the said proceedings against him and di- 
rected cancellation of the registration 
certificate held by him and also removal 
of his name from the relevant register, 
w.e.f, 22nd June, 1959. Therefore, on 30th 
June, 1959, the appellant and Abhai 
Kumar published and distributed pam- 
phlets containing imputation that the lic- 
ense held by Jagdish Chand to sell and 
prescribe Ayurvedic and Allopathic me- 
dicines was cancelled by the Board and 
he was no longer entitled to practise as 
Hakim. They had also spoken on the 
similar lines to the public against Jag- 
dish Chand and all this had adversely 
affected his profession as well as his re- 
putation. Jagdish Chand had to file an 
appeal to the Board against the order of 
the Registrar cancelling his license and 
he succeeded therein on 3rd December, 
1959, when the Board reversed the order - 
passed by the Registrar and held that 
Jagdish Chand was admittedly a qualified 
Hakim and authorised him to practise as 
such. With these allegations, Jagdish 
Chand brought the suit and claimed 
Rs. 500/- as damages for loss in his prac- 
tice as Hakim and a similar amount, i.e., 
Rs. 500/- as damages for mental strain 
and worry, on account of libel and slan- 
der which had been committed by the 
appellant and Abhai Kumar and also 
Rs. 500/~ which he had to spend in de- 
fending himself in the case which had 
arisen out of the application made by 
Kapoor Chand and Abhai Kumar on 2nd 
December, 1958, to the Board. 


3. Kapoor Chand and Abhai Ku- 
mar contested the suit. They admitted 
that they had made the application on 
2nd December, 1958, to the Board, stat- 
ing that Jagdish Chand had been unau- 
thorisingly practising allopathic system 
of medicines and his name had been re- 
moved from the relevant register and 
that they had published the pamphlets 
and had distributed the same amongst 
their friends and relatives and had also 
spoken to them (friends and relatives) that 
the license of Jagdish Chand as Hakim 
had been cancelled. They, however, con- 
troverted the other material -allegations 
of Jagdish Chand and pleaded that they 
had made the aforesaid application to the 
Board in good faith and not without any 
justification. The trial Court framed the 
following issues:— 


(1) Does the plaintiff possess qualifi- 
cations mentioned in paras Nos. 1 and 2? 


(2) Is the plaintiff a Registered prac- 
titioner, as alleged in para No. 3 of the 
plaint? 

(3) Did the defendants commit libel 
and slander, as alleged in para No. 4 of 
the plaint? 

(4) Had the defendants any justifica- 
tion for the publication of the posters? 


`‘ 
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(5) Did the defendants make applica- 
tion to the Registrar, Board of Ayurvedic 
and Unani System of Medicines, in good 
faith and with justification? 

(6) To what amount of damages, 
any, is the plaintiff entitled? 

(7) Relief. 

In addition to the said issues, the follow- 
ing issue respecting limitation was fram- 
ed subsequently:— 

Whether the suit is within limita- 
tion? 

4. The trial Court held that the 
suit of the plaintiff respecting libel, 
alleged to have been committed by the 
defendants by making an application on 
2nd December, 1958 to the Board, was 
barred by time, while his suit with re- 
gard to the libel and slander committed 
by the defendants by publishing and dis- 
tributing the pamphlets was within time. 
The trial Court decided issues Nos. 1 and 
3 against the plaintiff and issue No. 2 in 
his favour. Issues Nos. 4 and § were de- 
cided in favour of the defendants by the 
trial Court. No finding was recorded by 
it on issue No. 6. As a result of these 
findings, the trial Court dismissed the 
suit. Dissatisfied with the said result, the 
plaintiff went in appeal and the learned 
Additional District Judge, Sangrur, held 
that the suit was within time. He revers- 
ed the findings of the trial Court on issues 
Nos. 1, 3, 4 and 5, and decided the same 
in favour of the plaintiff. Under issue No. 
6 he held that the plaintiff was entitled 
to recover Rs. 8311/- as damages and he 
passed a decree for that amount in his 
favour and against the defendants. Ag- 
grieved by the said decree, Kapoor 
Chand defendant has come to this Court 
in second appeal. I have heard the argu- 
ments and examined the record. 


5. The learned counsel for the 
appellant contended that the suit was 
barred by time and the plaintiff failed to 
prove that the appellant was guilty of 
any libel or slander aùd ` the lower ap- 
pellate Court was wrong in allowing 
Rs. 306/- to the plaintiff for his defending 
the proceedings before the Board for the 
reason that he did not claim damages for 
defending the said proceedings. I have not 
been able to agree with him. The appli- 
cation, which contained imputations 
which could amount to defamation 
against the plaintiff, was made by the 
defendants against the olaintiff to the 
Board on 2nd December, 1958. If the said 
application amounted to libel, it would 
mean that the same was committed on 
2nd December, 1958. Since the suit was 
instituted on 14th June, 1960, it was 
clearly barred by time so far as that libel 
was concerned as the period prescribed 
for that relief was one year and it began 
to run from 2nd December, 1958. when 


if 
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the said libel was committed, vide Arti- 
cle 24 of the Indian Limitation Act, 1908, 
then applicable (hereinafter called the 
Act). Since the application made on 2nd 
December, 1958, was addressed by the 
appellant and Abhai Kumar to the Board 
which was the competent authority to 
take action, it is doubtful that the same 
could be regarded as libel, may it even 
contained defamatory matter. Further, 
the plaintiff did not claim and he was not 
awarded any damages for the said libel 
contained in that application, Therefore. |- 
the circumstance that the plaintiff res- 
pondent’s claim for the said libel was 
time barred can be of no consequence. 


6. Libel is a written or printed 
defamation, while slander is a spoken de- 
famation. Pamphlets, one of which is 
Exhibit P-17, alleged to contain defama- 
tory matter against the plaintiff consti- 
tuting libel were published by the ap- 
pellant and Abhai Kumar on 23rd June, 
1959. They are alleged to have spoken 
defamatory matter against the plaintiff- 
respondent and that constituted slander 
on that day and thereafter. Therefore, the 
period of one year prescribed by Article 
24 of the Act for the said libel commenc- 
ed from 23rd June, 1959, when the pam- 
phlet had been published and the. period 
of one year prescribed by Article 25 for 
the said slander began to run from 23rd 
June, 1959, and thereafter when the ap- 
pellant and Abhai Kumar communicated 
defamatory matter in words to the pub- 
lic. The suit having been instituted on 
14th June, 1960, i.e., within one year from 
23rd June, 1959, is undoubtedly within 
time. 


7. -The  plaintiff-respondent also 
claimed compensation or damages for de- 
fending the proceedings which had been 
instituted by the appellant and Abhai 
Kumar against him before the Board 
alleging that the said proceedings were 
malicious. A suit for.compensation or da- 
mages on account of malicious prosecu- | 
tion is always maintainable. ‘Prosecution’ 
carries a wider sense and does not mean 
prosecution in a criminal Court only. It 
means prosecution which may not be of 
criminal nature but is such as would 
cause any slur or odium upon the good 
name of the plaintiff and an action for 
damages lies if the other essentials of 
‘malicious prosecution’ are made out. 
Since the proceedings instituted by the 
appellant and Abhai Kumar against the 
plaintiffi-respondent were not criminal, 
Article 23 of the Act could not apply and 
the suit relating to the relief, referred to 
above, was governed by the  residuary 
Article 36 of the Act, according to which 
the period of limitation was two years 
and it began to run when the said pro- 
ceedings ended in favour of the plaintiff- 
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respondent. It was :on 3rd December, 
1959, that the Board decided the said pro- 
ceedings in his (the plaintiff-respon- 
dent’s) favour holding that he was duly 
registered as Ayurvedic and Unani medi- 
cal practitioner. Therefore, the suit res- 
pecting recovery of compensation or da- 
mages for defending the aforesaid pro- 
ceedings, having been instituted within 
two years from December 3, 1959, and 
even from December 2, 1958, was clearly 
within time. I am supported in this view 
by Nagappa Chettiar v. M/s. Trojan and 
Co., Madras, AIR 1948 Mad 446. 


8. Lack of reasonable and prob- 
able cause is to be understood objective- 
ly: it does not connect the subjective 
attitude of the accuser. The fact that ac- 
cuser himself thinks that it is reasonable 
‘to prosecute does not per se lead to the 
conclusion that judicially speaking he 
had reasonable and probable cause for 
launching or prosecuting the proceedings. 
The test appears to be as to whether there 
was reasonable or probable cause for any 
discreet man to make the charge com- 
viained of. Mere circumstances of suspi- 
cion cannot be said to be reasonable or 
probable cause, The belief of the accuser 
in the charge which he is. levelling must 
be based on grounds which, or some of 
which, are reasonable and arrived at after 
due inquiry. It is, therefore, required that 
he should have taken some step to satisfy 
himself that there is reasonable or prob- 
able cause before he makes the accusa- 
tion. . 


9. The prosecution, though at the 
outset may not be malicious, may never- 
theless become malicious in any of stages 
through which it has to pass if the accu- 
ser had acquired knowledge about the 
truth. The bringing of a charge false to 
the knowledge of the accuser imports in 
law malice sufficient to support a civil 
action, Malice is generally implied upon 
proof of absence of reasonable and prob- 
able cause for instituting the proceedings 
complained of. To record a finding of 
malice, it has to be seen as to whether 
the accuser instituted the prosecution for 
vindication of justice, e.g., for redress of 
a public wrong. If he is actuated by this 
consideration, he cannot be said to have 
malice. But if his object to prosecute is 
vindictive, to malign, the person before 
the public, or if he is guided by purely 
personal consideration, he should be held 
to have malice, and in order to come to 
a finding on that matter the conduct of 
the accuser has to be considered as a 
whole, Jagdish Chand, appearing as his 
own witness, has sworn that he had taken 
the examination of ‘Haziq-Ul-Hukma’ and 
“Mahiro-Tibbo-Jarahat’, held by Bhupin- 
dera Tibya College, Patiala, in 1943, and 
had passed it and that he was awarded 
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degree in ‘Haziq-Ul-Hukma’ and diploma 
in ‘Mahiro-Tibbo-Jarahat’ by the said 
college. Copy (Exhibit P-3) of the afore- 
said degree, and copy (Exhibit P-4) of the 
said diploma, were tendered. by him in 
evidence on 18th April, 1961, No objection 
was then taken on behalf of the appel- 
lant or Abhai Kumar against the admis- 
sibility of Exhibits P-3 and P-4 on any 
ground, including non-production of the 
originals. Therefore, mode of proof of 
Exhibits P-3 and P-4 would be deemed 
to have been dispensed with by them 
(the appellant and Abhai Kumar). Copies 
of the certificates (Exhibits P-5 and P-9) 
also contain that the plaintiff-respondent 
was ‘Haziq-Ul-Hukma’ and ‘Mahiro-Tib- 
bo-Jarahat’? from Bhupindera Tibya Col- 
lege, Patiala, and that his name had been 
duly registered as medical practitioner in 
the relevant register. Bhupindera Tibya 
College, Patiala, was a recognised institu- 
fion in the erstwhile Patiala and East 
Punjab States Union. At Serial No. 451, 
the name of the plaintiff-respondent was 
entered as duly registered practitioner in 
the Punjab Government Gazette publish- 
ed on June 10, 1960, and he was shown 
to be ‘Hazig-Ul-Hukma’ and ‘Mahiro-Tib- 
bo-Jarahat’ from the aforesaid Bhupin- 
dera Tibya College, Patiala. Copy (Exhibit 
P-25) of the order passed by the Board 
also shows that the plaintiff was duly en- 


. tered as medical practitioner in the rele- 


vant register. From all this evidence, it 
is clear that the plaintiff-respondent did 
take and pass the examination of ‘Haziq- 
Ui-Hukma’ and ‘Mahiro-Tibbo-Jarahat’ 
held by the Bhupindera Tibya College, 
Patiala, in 1943, and that his name was 
also duly entered as medical practitioner 
in the relevant register. The allegation of 
the appellant and Abhai Kumar that the 
plaintiff-respondent had purchased the 
aforesaid degree and diploma from one 
Asghar Ali, without taking the aforesaid 
examination, is not substantiated by any 
satisfactory evidence and” was rightly 


.turned down by the lower appellate 


Court. 


10. Exhibit P./A., which embodies 


the order of the Registrar of the Board, 


cancelling the registration certificate of 
the plaintiff-respondent and removal of 
his name from the relevant register, too, 
contains that further proceedings in the 
ease had been stopped by the Govern- 
ment. Therefore, the information, which 
the appellant and Abhai Kumar could ob- 
tain from the said order of the Registrar, 
was in respect of the removal of the 
plaintiff-respondent’s name from the re- 
Jevant register, and cancellation of the 
registration certificate held by him. It 
(the said order) also communicated to 
them that further proceedings in the case 
had been held up under orders of the 
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Government. As such, they should be 
deemed to have knowledge that the mat- 
ter was still under consideration and, 
under these circumstances, they should 
not have rushed to the press for publish- 
ing the pamphlets (Exhibits P-1 and 
P-17). They did not state in the said pam- 
phlets that further proceedings in the 


` case had- been stopped by the Govern- 


ment. Although the aforesaid order was 
passed by the Registrar of the Board, 
the appellant and Abhai Kumar wrongly 
stated in the said pamphlets that the re- 
gistration certificate of the plaintiff-res- 
pondent had been cancelled by the Board. 
It is pertinent to note that on 27th Dec., 
1957, ie. a year before making the 
application to the Board against the effi- 
ciency and competency of the plaintiff- 
respondent, the appellant and Abhai 
Kumar had made an application to the 
Chief Minister, Punjab (Exhibit P-8) mak- 
ing imputations against the plaintiff-res- 
pondent that he had connived with the 
Revenue Clerks and Tehsildar for mis- 
appropriating the Government funds. On 
12th September, 1957, as well, the appel- 
lant and Abhai Kumar had made a simi- 
lar complaint against the plaintiff-res- 
pondent, The appellant, while appearing 
as D.W. 3, admitted that the said appli- 
cation had been made by him and Abhai 
Kumar. The circumstance, that the ap- 
pellant and Abhai Kumar had made the 
said applications to the Chief Minister, 
that the plaintiff-respondent was associ- 
ated with the revenue employees in mis- 
appropriating the Government funds, 
goes a long way to show that they had 
ill-will against the  plaintiff-respondent 
and were out to malign him. The name 
of the plaintiff-respondent, as indicated 
above, was duly entered in the relevant 
register and he held the registration cer- 
tificate. Therefore, the appellant and 
Abhai Kumar, had they exercised the care 
and caution expected of them in inspec- 
ting the said register or in obtaining in- 
formation from the Board respecting the 
registration of the name of the plaintiff- 
respondent as medical practitioner and 
about his qualifications, could have 
known the same. They did not do so. Dur- 
ing the inquiry held by the Registrar, on 
the application made by the appellant 
and Abhai Kumar on 2nd December, 
1958, they must have come to know abcut 
the qualifications of the plaintiff-respon- 
dent and also about his name having been 
duly registered in the relevant register. 


But still they prosecuted the said pro- 


ceedings; and after the order passed by 
the Registrar they had rushed to the 


press and published the pamphlets re- 
ferred to above. Therefore, when all 
these circumstances and the evidence 
present on record are read as a whole, 
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there can be no escape from the conelu-| 
sion that the appellant and Abhai Kumaz! 
had acted without reasonable or probable| 
cause in making application to the Board 
on 2nd December, 1958, and also in pub- 
lishing the pamphlets referred to above. 
They do not appear to have made the 
said application, or published the said 
pamphlets. for the benefit of the public; 
rather it appears that they had been ac- 
tuated because of malice and wanted to 
malign the plaintiff-respondent and to 
injure his reputation and profession, 





11. The plaintiff-respondent claim- 
ed compensation on the following three 
heads:— 


(a) Rs. 500/- as damages for less in 
his practice as Hakim resulting from the 
libel committed by the appellant and 
sh ew Kumar by distribution of the pam- 
phlets; 


(b) Rs. 500/- spent by him in defend- 
ing the case instituted by the appelant 
and Abhai Kumar before the Board; and 


(c) Rs. 500/- as compensation for 
mental pain and worry due to the false 
propaganda carried on by the appellant 
and Abhai Kumar. 


The lower appellate Court did not allow 
any amount as damages on head (c). It 
allowed nominal damages, amounting to 
Rs. 5/-, on head (a). Amar Nath (P.W. 1), 
who is clerk of Shri Kishori Lal Advo- 
cate, stated clearly that Shri Kishori Lal 
had been retained by the plaintiff-res- 
pondent in defending the proceedings 
before the Board and the expenses in- 
curred in retaining him (Shri Kishori Lal 
Advocate) were Rs. 306/-, ie. Rs. 250/- 
as fee of the counsel, Rs. 26/- as Munshi- 
ana, Rs. 10/- as writing charges and 
Rs. 20/- as inspection fee. So these, ie., 
Rs. 306/-, were the real or pecuniary da- 
mages which the plaintiff-respondent had 
to suffer on account of the malicious pro- 
ceedings instituted by the appellant and 
Abhai Kumar in the Board. Rupees Five 
which were allowed ‘to the plaintiff~res- 
pondent as damages on account of the 


libel committed by the appellant — 
and Abhai Kumar, in publishing 
pamphlets, which were bound to 


cause loss in his practice as Hakim, were 
nominal, Therefore, I find that the lower 
appellate Court had assessed the barest 
amount of damages suffered by the plain- 
tiff-respondent on account of the afore- 
said malicious proceedings and the libel. 
It, thus, follows from the discussion 
above that the findings recorded by the 
lower appellate Court on the issues, and 
the conclusion arrived at by it, are cor- 
rect and the decree, granted by it, does 
not suffer from any infirmity. So, the 
appeal is bereft of any merit and fails. 
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12. Consequently, I, maintaining 


the decree passed by the lower appellate. 


Court, dismiss this appeal with costs. 
Appeal dismissed. 


AIR 1974 PUNJAB AND HARYANA 220 
(V 61 C 74) 


P. C. PANDIT, J. 


Nanak Singh, Plaintiff-Appellant v. 
Smt. Chhindo and another, Defendants- 
Respondents. 5 


Second Appeal No. 273 of 1971, D/- 
10-12-1973, from decree of Raj Kumar 
Sharma, Sr. Sub-J., with enhanced ap- 
pellate powers, Gurdaspur, D/- 4-1-1971. 

Index Note:— (A) Custom (Punjab) 
— Ancestral property — Succession — 
Right of daughter. 

Brief Note:— (A) Under the Punjab 
Custom the ancestral property of a per- 
son, passes to his widow for her lifetime 
and then to the daughter for her main- 
tenance till marriage. (Para 10) 

Index Note:— (B) Hindu Succes- 
. sion Act, 1956, S. 14 (1) — Explanation 
and sub-section (2) — ‘Property’ — ‘Ac- 
quired’ — ‘Possessed’ — Property in- 
herited by daughter, under the Punjab 
Custom for her maintenance until mar- 
riage, is ‘property’ acquired by her with- 
in the meaning of Section 14, 


Brief Note:— (B) The word ‘acquir- 
ed’ should also be given the widest pos- 
sible meaning. Sub-section (2) will come 
into operation only where the acquisition 
is made in any of the methods indicated 

_ therein for the first time without there 
being any pre-existing right in the 
female Hindu who was in possession. 

(Para 10) 

The word “possessed” in sub-section 
(1) of Section 14 is used in its widest 
connotation and it might be either actual 
or constructive or in any form recognis- 
ed by law. In the context in which it is 
used in the section it means the state of 
owning or having in one’s own hand or 
power, (Para 10) 

Property acquired by a Hindu female 
in lieu of maintenance is included in the 
word ‘property’ by virtue of explanation 
to sub-section (1) of Section 14. (Para 10) 


B, a person governed by the Punjab 
Custom died in 1947, His property was 
mutated in favour of his widow N. N died 
in 1948. Then the property was mutated 
in favour of B’s collaterals. Then G, the 
daugliter of N filed a suit for possession 
against the collaterals on the ground that 
she was entitled to possession for her 
maintenance until marriage under the 
Punjab Custom and the suit was decreed 
in 1959 and she obtained possession as 
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per decree, Held that G did not become 
entitled to the possession for the first 
time in 1959 under the decree in her suit 
but must be held to have ‘acquired’ the 
property even in 1948, that sub-section 
(2) of Section 14 did not apply and that 
G became the absolute owner of the pro- 
perty under sub-section (1) of See. 14. 
(Para 10) 
Index Note:— (C) Punjab Custom 
(Power to Contest) Amendment: Act 
(1873) (12 of 1973) — Whether Act applies 
to pending appeals also — Question was 
raised but not decided. 
(Para 13) 


Cases Referred: Chronological Paras 
(1973) 75 Pun LR 797 = 1973 Pun LJ 661, 
Bant Singh v. Gurpreet Singh 11 
AIR 1970 SC 1963 = (1970) 2 SCR 95, 
Badri Pershad v. Smt. Kanso Devi 10 
AIR 1968 SC 365 = (1968) 1 SCR 476, 
Sukh Ram v. Gauri Shankar 10 
AIR 1959 SC 577 = 1959 Supp (1) SCR 
968, G. T. M. Kotturuswami v. Setra 
Veerayya 10 


M. K. Mahajan, for Appellant; H. R. 
Aggarwal, for Respondent No. 1. 


JUDGMENT :— The following pedi- 
gree-table will be helpful in understand- 
ing the facts of this case: — 

(See pedigree table on next page) 

2. The facts giving rise to this 
second appeal are these. Bela Singh died 
on 26th March, 1947. His property was 
mutated in favour of his widow Shrimati 
Nanti on 11th June, 1947, She died in 
December, 1948 and thereafter, the said 
property was mutated in favour of Nanak 
Singh and Sewa Singh in June, 1949. In 
August, 1958, Chindo brought a suit for 


“possession of this property against Nanak 


Singh and Sewa Singh on the ground 
that the said property was originally 
occupied by her father Bela Singh and 
the same was non-ancestral qua the de- 
fendants. She was a preferential heir as 
against -the defendants and was entitled 
to get possession of the same as against 
them. She denied that the defendants 
were the collaterals of her deceased 
father. Her case, in the alternative, was 
that at any rate, she was entitled to re- 
main in its possession till her marriage. 


3. The suit was resisted by Nanak 
Singh and Sewa Singh, who denied the 
plaintifi’s relationship with Bela Singh. 
According to them the property was an- 
cestral and they, being the collaterals of 
Bela Singh, were the immediate heirs of 
the deceased under custom by which they 
were governed. 


4, On 14th July, 1959, the Senior 
Subordinate Judge held that the pro- 
perty was ancestral and the parties were 
governed by custom. The defendants 
were the third degree collaterals of Bela 
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| 
Nanak Sinch 
(Plaintiff). 


| 
Sewa Singh 
(Died without leaving 
any widow or issue), 


Singh and the plaintiff was his daughter, 
She was, therefore, entitled to get pos- 
session of the property in question for 
her maintenance and retain the same till 
her marriage, after which the possession 
of the property would revert to Nanak 
Singh and Sewa Singh, who were supe- 
rior heirs to the said land, 

5. "On the basis of the above judg- 
ment, mutation was effected by the re- 
venue authorities on 26th March, 1960. 
It appears that Sewa Singh died thare- 
after. On apprehending that Chindo was 
going to mortgage a part of this property, 
Nanak Singh, in September, 1967, issued 
notices through a counsel to Chindo and 
Santa Singh father of Gurmej Singh, de- 
fendant No. 2, informing them that 
Chindo had no right to alienate this >ro- 
perty in any manner and if anybody got 
the property either on sale or mortgage 
from her, he would do so on his own risk 
and responsibility, On 8th March, 1968, 
Chindo actually mortgaged with posses- 
sion 12 kanals out of the land in ques- 
tion in favour of Gurmej Singh son of 
Santa Singh for 10 years in lieu of 
Rs. 3,000/~. In November, 1968, Nanak 
Singh brought a suit for a declaration, 
out of which the present second appeal 
has arisen, against both Chindo and Gur- 
mej Singh, defendants Nos. 1 and 2, 
challenging the mortgage in question say- 
ing that it would not be binding on his 
rights, the same being without conside- 
ration and necessity. It was alleged that 
the land was ancestral and the parties 
were governed by custom. Chindo was 
not the full owner of the property and 
she had no right to alienate the same in 
any manner. She could retain its posses- 
sion till her marriage. The plaintiff relied 
on the judgment dated 14th July, 1959, 
in support of his pleas. 5 


6. The suit was resisted by the 
defendants, who controverted the allega- 
tions made by the plaintiff and also 
pleaded that after the enforcement of the 
Hindu Suecession Act, 1956, Chindo had 
become the complete owner of the pro- 
perty. 

7. The trial Judge dismissed the 
suit, holding that the mortgage-deed exe- 


| 
Kesar Singh 





Î | 
Shankar Singh Bela Singh 


(died issueless). 


=Shrimati Nanti (wifa) 
==Shrimati Chindo (daugher) 
(Defendant No. 1}. 


cuted by defendant No. 1 in favour of de- 
fendant No. 2 was not illegal or void. It 
was found that the judgment dated 14th 
July, 1959, had no effect on the rights of 
Chindo, after the coming into force of 
the Hindu Succession Act under which 
she had become the full owner of the 
property. That judgment did not act as 
res judicata between the parties. It was 
also held that the plaintiff was a minor 
at the time she brought this suit, which 
Toa in the judgment dated 14th July, 
959. 


8. When the matter went in ap- 
peal before the learned Senior Subordi- ` 
nate Judge, Gurdaspur, he dismissed the 
same, and confirmed the findings cf the 
trial Court. The present second appeal 
has been directed against that decis‘on. 


9, The only point urged by the 
learned counsel for the appellant was 
that the Courts below were in error in 
holding that Chindo had become the full 
owner of the land in dispute by virtue 
of Section 14 (1) of the Hindu Succession 
Act, 1956, hereinafter called the Act, and, 
consequently, the plaintiff could not chal- 
lenge the mortgage effected by her in 
favour of Gurmej Singh. Chindo, accord- 
ing to the counsel, was never in posses- 
sion of the land before the Act came into 
force and she only got a restricted estate 
by virtue of the decree dated 14th July, 
1959, It was only in pursuance of this 
decree that Chindo obtained possession of 
the land in lieu of maintenance or the 
condition that her possession would be 
till her marriage, after which the said 
land would revert to the plaintiff and 
his brother Sewa Singh, who were supe- 
rior heirs to this property as against her. 
In view of these facts, so argued the 
counsel, Section 14 (1) had no application 
and the case would be governed by Sec- 
tion 14 (2) of the Act and Chindo would 
not become the full owner of this pro~ 
perty. F 

Section 14 of the Act reads: 


“14 (1) any property possessed by a 
female Hindu whether acquired befora 
or after the commencement of this Act, 
shall be held by her as full owner there~« 
of and not as a limited owner. 
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Explanation— In this sub-section, 
“property” includes both movable and 


immovable property acquired by a female 
Hindu by inheritance or devise or at a 
partition, or in lieu of maintenance or 
arrears of maintenance, or by gift from 
any person, whether a relative or not, 
before} at or after her marriage, or by 
her own skill or exertion, or by purchase 
or by prescription, or in any other man- 
ner whatsoever, and also any such pro- 
perty held by her as stridhana immedi- 
reve before the commencement of this 
ct. 


(2) Nothing contained in sub-section 
‘(1) shall apply to any property acquired 
by way of gift or under a will or any 
other instrument or under a decree or 
order of a civil court or under an award 
where the terms of the gift, will or other 
instrument or the decree, order or award 
prescribe a restricted estate in such pro- 
perty.” 

10. The point that requires de- 
termination is whether the provisions of 
sub-section (1) or (2) of Section 14 will 
apply in the instant case. This section has 
been the subject-matter of several deci- 
sions of the Supreme Court. It has now 
been repeatedly held that sub-section (2) 
of Section 14 of the Act will come into 
operation only if acquisition ín any of 
ihe methods indicated therein was made 
for the first time without there being any 
pre-existing right in the female Hindu, 
who was in possession of the property 
and further that this sub-section was 
ynore in the nature of a proviso or an 
exception to sub-section (1), It has also 
been held that the word “acquired” in 
sub-section (1) had to be given the widest 
possible meaning. That would be so be- 
cause of the language of the explanation 
which made sub-section (1) applicable to 
acquisition of property in the manners 
mentioned therein. The word ' ‘possessed” 
in sub-section (1) had been used in its 
widest connotation and it might be either 
actual or constructive or in any form re- 
cognised by law. In the context in which 
it had been used in Section 14 it meant 
the state of owning or having in one’s 
hand or power. Reference in this connec- 
tion may be made to the Suprame Court 
, decision in Badri Pershad v, Smt, Kanso 
Devi, AIR 1970 SC 1963. Reliance in that 
decision was also placed on the earlier 
two Supreme Court rulings in G. T. M. 
Koituruswami v. Setra Veerayya, AIR 
1959 SC 577; and Sukh Ram v. Gauri 
Shenkar, AIR 1968 SC 365. In the present 
case, Chindo did not acquire this pro- 
perty for the first time by virtue of the 
fidement dated 14th July, 1959. She had 
a pre-existing right therein, because the 
last male-holder of this ‘property was 
admittedly her father Bela Singh. The 
parties were governed by custom and on 
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Bela Singh’s death, the property was 
muzated in favour of his widow Nanti 
for her lifetime and after her death, it 
had to go to Bela Singh’s daughter 
Chindo for her maintenance till her 
marriage, This is the position under the 
customary law. A daughter has a right of 
maintenance out of the estate of her 
father till she is married, even if the pro- 
perty is ancestral. That being so, she did 
not acquire rights in the property for the 
first time under the decree dated 14th 
July, 1959. Under the explanation to Sec- 
tion 14 (1), even if the property is ac- 
quifed by a female Hindu in lieu of main- 
tenance, it would be included in the word 
“property” mentioned in Section 14 (1), 
and if the same is possessed by a female 
Hindu and whether it is acquired before 
or after the commencement of the Act, it 
shall be held by her as full owner there- 
of and not as a limited owner under Sec- 
tion 14 (2). The Courts below were, there- 
fore, right in holding that Chindo had 
become the full owner of this property 
and the present suit for a declaration re- 
garding the mortgage effected by her 
was, therefore, not competent. This was 
the only contention raised by the learn- 
ed counsel for the appellant and in my 
opinion, it is without any merit. This 
apart, the mortgage, that is being chal- 
lenged by the plaintiff, was found to be 
for consideration and necessity by the 
trial Court and this finding was not dis- 
puted by the plaintiff before the lower 
Appellate Court. That being so, the suit 
for a declaration that the said mortgage 
was not binding on the plaintiff, being 
without necessity and consideration, was 
one to be dismissed on that ground as 
well, 


11. It may be mentioned that. the 
learned counsel for the respondent also 
raised the contention that the suit for a 
declaration under custom by a collateral 
challenging an alienation of ancestral 
property did not lie in view of the recent 
Punjab Custom (Power to Contest) Am- 
endment Act, 1973, and it had been held 
by a number of learned Single Judges of 
this Court that this amendment in the 
law applied to the pending appeals as 
well. Reference in this connection was 
made by the learned counsel inter alia to 
the decision of B. R. Tuli, J, in Bant 
Singh v. Gurpreet Singh, (1973) 75 sacs 
LR 797, where it was held: 


“That Section 7 of the Punjab Cus- 
tom (Power to Contest) Act, 1920 was 
amended by substituting the words “im- 
movable property whether ancestral or 
non-ancestral” in place of the words 
“non-ancestral” and reading the section 
as amended, its language clearly leads to 
the conclusion that no reversioner is per- 
mitted to contest an alienation of immov- 
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able property, whether ancestral or non- 
ancestral, after the coming into force of 
the Amending Act. It has nothing to do 
with the date of the alienation. It con- 
cerns itself with the power to contest an 
alienation. That power cannot be allowed 
to be exercised after the amendment of 
Section 7 by the Amending Act. It is a 
well-established principle of law that 
any change in law, which has taken place 
between the date of the decree and the 
decision of the appeal, has to be taken 
into consideration so that the appellate 
decree is in conformity with the law as 
existing on the date it is passed, There- 
fore, the appeal of the alienee could not 
be dismissed, as that would be permitting 
the reversioners to contest the alienation, 
which is not permissible.” 

It is needless to decide this point, be- 
cause I am informed that a Letters Patent 
Appeal No. 541 of 1973 has been filed 
against one of such decisions and argu- 
ments in that case have peen concluded, 
though the judgment has not been pro- 
nounced. 

As I have already mentioned above, 
only one contention was raised by the 
learned counsel for the appellant before 
me and the same has been found by me 
to be without any substance, The result 
is that this appeal fails and is dismissed. 
In the circumstances of this case, how- 
ever I will make no order as to costs. 

Appeal dismissed. 


AIR 1974 PUNJAB AND HARYANA 223 
(V 61 C 75) 

D. K. MAHAJAN AND PRITAM SINGH 
PATTAR, JJ. 


Gurcharan Singh, Petitioner v. The 
State of Haryana and another, Resron- 
dents, 

Civil Writ No. 2665 of 1972, D/- 4-12- 
973. 


Index Note:— (A) East Panjab Con- 
trol of Bricks Supplies Act (1 of 1949), 
S. 3 — Haryana Control of Bricks Sup- 
plies Order (1972), Clauses 18 (ii) and 22, 
Proviso — Validity. : 

Brief Note:— (A) The Punjab Con- 
trol of Bricks Supplies Order, 1956 and 
action thereunder had been struck down 
as invalid. Clause 22 of the Haryana Con- 
trol of Bricks Supplies Order, 1972 issued 
under Section 3 of the E. P. Act I of 1949, 
repealed the Order of 1956 but provided 
that “anything done or action taken 
under the Order so repealed shall 
be deemed to have been done or taken 
under the corresponding provisions” of 
the Order of 1972; it was held that the 
provision was invalid. The Government 
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cannot validate retrospectively action 
taken previously under an earlier Order 
which had been struck down as invalid. 
(Para 5) 

Index Note:— (B) Interpretation of 
Statutes —_ Retrospective operation — 
Subordinate legislation — Legislature can 
make the provisions of an Act retrospec- 
tive — But Government cannot make its 
order operate retrospectively. (X-Ref:— 
Constitution of India, Preamble, Art. 245). 


Brief Note:— (B) It is well settled 
that unless the power to legislate confer- 
red on an executive body by the Legis- 
lature expressly mentioned that such 
power can be exercised retrospectively, it , 
can only be exercised prospectively. 
Power conferred by the Legislature on a 
subsidiary body i.e. the Government to 
issue notification can only be exercised 
prospectively. However, the legislature 
unlike the executive body can always 
legislate retrospectively unless there is 
any prohibition under the Constitution, 
which has created it. AIR 1970 SC 385, 
AIR 1959 Punj 453 (FB) and AIR 1960 
Mys 326, Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
(1972) Civil Writ No. 1632 of 1971, D/- 

20-3-1972 (Punj. & Har.), M/s. Vaksons 
v. State of Haryana 2, 4 
AIR 1970 SC 385 = (1970) 1 SCR 678, 
Income-tax Officer, Alleppey v. M. C. 
Ponnoose 5 
AIR 1960 Mys 326, India Sugars and Re- 
fineries Ltd., Hospet v. State of My- 
sore 5 
AIR 1959 Punj 453 = 61 Pun LR 514 
(FB), Shivdev Singh v. State of Pun- 
jab 5 

Bhal Singh Malik, for Petitioner; S. 
P. Jain for Advocate-General, Haryana, 
for Respondents. 

PRITAM SINGH PATTAR, J. :—This 
is a writ petition under Articles 226 and 
227 of the Constitution of India to quash 
the order dated 28-7-1972 of the District 
Food and Supplies Controller, Ambala, 
whose copy is Annexure ‘C’ attached to 
the writ petition, and to declare clauses 
22 and 18 (ii) of the Haryana Control of 
Bricks Supplies Order, 1972 as unceonsti~ 
tutional and invalid. 

2.. The facts of this case are that 
Gurcharan Singh petitioner is running a 
brick kiln in village Nenola, District Am- 
bala, io whom notice dated 28-12-1971 
was issued by the District Food and Sup- 
plies Controller, Ambala, whose copy is 
Annexure ‘A’ to the petition, to show 
cause why his brick kiln licence be not 
cancelled and the security deposited by 
him be not forfeited for having commit- 
ted the irregularities mentioned in the 
notice. Tke petitioner filed reply dated 
27-1-1972 Annexure ‘B’ to this petition. 
The District Food and Supplies Control- 
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Jer then passed the impugned order An- 
nexure ‘C’ dated 28-7-1972 forfeiting his 
security to the extent of Rs. 500/- and 
warned him to be careful in future. He 
filed this writ petition alleging that this 
impugned order is illegal and unconstitu- 
tional because it was based on show- 
cause notice dated 28-12-1971, which was 
issued under the Punjab Control of 
Bricks Supplies Order, 1956 which was 
declared invalid along with all the noti- 
ces and notifications issued thereunder by 
a Division Bench of this Court in Civil 
Writ No. 1632 of 1971—M/s, Vaksons v. 
State of Haryana decided on 20-3-1972 
.{Punj. & Har.). Since the Punjab Control 
‘of Bricks Supplies Order, 1956 had been 
deciared invalid, therefore, no action 
could be taken against him in pursuance 
of a notice issued under that Act, It was 
asserted that clause 22 of the Haryana 
Control of Bricks Supplies Order, 1972 is 
illegal, null and void and without juris- 
diction as the executive authorities had 
no power to validate which had been in- 
validated by the High Court. 

3. Shri Ramji Dass, District Food 
and Supplies Controller, Ambala filed 
affidavit on behalf of the respondents, 
wherein he admitted the material facts 
mentioned in the petition. It was admit- 
ted that the Punjab Control of Bricks 
Supplies Order, 1956 was struck down by 
the High Court. However, it was pleaded 
that the State of ‘Haryana promulgated 
the Haryana Control of Bricks Supplies 
Order, 1972 with effect from 24th March, 
1972 and by its clause 22 anything done 
or any action taken under the Punjab 
Control Order, 1956 shall, if not incon- 
sistent with the provisions of this Order, 
be deemed to have been done or taken 
under the corresponding provisions of 
this Order, and, therefore, the impugned 
order was valid and the writ petition 
may be dismissed. 

4, It is common case of the parties 
that the Punjab Control of Bricks Sup- 
plies Order, 1956 was applicable to the 
State of Haryana and in Civil Writ No. 
1632 of 1961 decided on 20-3-1972 (Punj. 
& Har.) by a Division Bench, this Con- 
trol Order was declared invalid along 
with ali the notices and notifications issu- 
ed thereunder. A notice dated 28-12-1971, 
whose copy is Annexure ‘A’ to the writ 
petition was issued by the District Food 
and Supplies Controller, Ambala to the 
petitioner wherein he was asked to show 
cause why his brick kiln licence be not 
cancelled and his security not forfeited 
in part or in full for committing the 
following irregularities:— 

“(i) that the record was not kept at 
the kiln site. 

(ii) that no placards were displayed 
to indicate the classes of, bricks on the 
Chattas. 
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(iii) that the stock rate board was 
not filled in. 

(iv) that the classification ‘of bricks 
had not been done properly as the stock 
of Ist Class bricks contained admixture 
of 12% IInd and {IlIrd Class. 

The petitioner submitted his reply on 
27-1-1972 to this show cause notice and ‘ 
its copy is Annexure ‘B’ wherein he de- 
nied all the allegations made in the show 
cause notice. After considering his reply, 
the District Food and Supplies Controller, 
Ambala passed the impugned order under 
clause 18 (ii) of the Haryana Control of 
Bricks Supplies Order, 1972 (hereinafter 
called the Haryana Control Order, 1972) 
and forfeited his security to the extent 
of Rs, 500/- and also administered a 
warning to be careful in future. This 
Haryana Control Order, 1972 came into 
force with effect from 24th March, 1972, 
when it was published in Haryana Gazet- 
te Extraordinary dated 24-3-1972. The 
show-cause notice, Annexure A, was 
issued to the petitioner under the Punjab 
Control Order, 1956 while the impugned 
order was passed under. the Haryana 
Control Order, 1972. We may set out the 
relevant clauses of the Haryana Control 
Order, 1972 as follows:— 


“Clause 18 (ii) 

If the manufacturer or dealer con- 
travenes any of the provisions of this 
Order or conditions of his licence then 
without prejudice to any other action 
which may be taken against him, the 
District Magistrate may direct by order 
in writing that his security shall be for- 
feited in whole or in part.” 

“Clause 22 

The Punjab Control of Bricks Sup- 
plies Order, 1956 is hereby repealed: 


Provided that anything done or any 
action taken under the Order so repeal- 
ed shall if not inconsistent with the pro- 
visions of this Order, be deemed to have 
been done or taken under the corres- 
ponding provisions of this Order.” 

5. The contention of Mr. Bhal 
Singh Malik, the learned counsel for the 
petitioner is that since the Punjab Con- 
trol of Bricks Supplies Order, 1956 had 
been declared invalid by the High Court 
along with all the notices and notifica- 
tions issued thereunder by judgment 
dated 20-3-1972, therefore, the Haryana 
State Government had no power to issue 
an Oridnance giving it the retrospective 
effect and that proviso to clause 22 of the 
Haryana Control Order, 1972, is invalid 
and illegal and may be quashed, In sup- 
port of this contention, he relied on In- 
come-tax Officer, Alleppey v, M. C. Pon- 
noose, AIR 1970 SC 385 wherein it was 
held as under: — 

“By issuing notification in exercise 
of powers conferred under Sec. 2 (44) (ii) 
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the State Government cannot invest , 
` the Tahsildar with the powers of a Tax 
Recovery Officer with effect from a date 
prior to the date of the notification i.e., 
retroactively or retrospectively. Conse- 
quently, attachment of shares belonging 
to asessee ih order to recover arrears, by 
the Tahsildar, subsequent to Ist April, 
1962, i.e., commencement of the Act of 
1961 but prior to the date of notification 
empowering i as a Tax Recovery 
Officer is invalid. 


It is open to a sovereign legislature 
to enact laws which have retrospective 
operation. The Courts will not ascribe 
retrospectivity to new laws affecting 
rights unless by express words or neces- 
sary implication it appears that such was 
the intention of the legislature. The Par- 
liament can delegate its legislative power 
within the recognised limits. Where any 
rule or regulation is made by any person 
or authority to whom.such powers have 
been delegated by the legislature it may 
or may not be possible to make the same 
so as to give retrospective operation. It 
will depend on the language employed in 
the statutory provision which may in ex- 
press terms or by necessary implication 
empower the authority concerned to make 
a rule or regulation with retrospective 
effect, But where no such language is to 
be found it has been held by the courts 
that the person or authority exercising 


subordinate legislative functions cannot . 


make a rule, regulation or bye-law which 
can operate with retrospective effect.” 


To the same effect was the law laid 
down in Shivdev Singh v. State of Pun- 
jab, AIR 1959 Punj 453 (FB) and India 
Sugars and Refineries Ltd., Hospet v. 
State of Mysore, AIR 1960 Mys 326. The 
Haryana Control of Bricks ' Supplies 
Order, 1972 was issued by the respon- 
dent-State under Section 3 of the East 
Punjab Control of Bricks Supplies Act, 
1949 (East Punjab Act No. 1 of 1949). 
This East Punjab Act I of 1949 did not 
confer any power on the State of Har- 
yana to issue any Bricks Control Order 
under Section 3 of the Act with retros- 
pective effect. It is thus well settled that 
unless the power to legislate conferred on 
an executive body by the Legislature ex- 
pressly mentioned that such power can 
be exercised retrospectively, it can only 
be exercised prospectively. Power con- 
ferred by the Legislature on a subsidiary 
body i.e. the Government to issue notifi- 
cations can only be exercised prospec- 
tively, However, the legislature unlike 
the executive body can always legislate 
retrospectively unless there is any pro- 
hibition under the Constitution, which 
has created it. In view of the law laid 
down in these authorities, the proviso to 
Clause 22 of the Haryana Control of 
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Bricks Supplies Order, 1972, which makes 
the application of the provisions of this 
Order retrospectively, is illegal and in- 
valid and is struck down. The impugned 
order dated 28-7-1972, Annexure ‘C’ to 
the writ petition issued under Clause 18 
(ii) of the Haryana Control of Bricks Sup- 
plies Order, 1972 is also quashed as being 
illegal and invalid. There will be no order 
as to costs. 
D. K. MAHAJAN, J.:— I agree. 
Petition allow.d. 


AIR 1974 PUNJAB AND HARYANA 225 
(V 61 C 76) 
C. G. SURI, J. . 
Bibi Balbir Kaur Kathuria, Peti- 
tioner v. Raghubir Singh Kathuria, Res- 
pondent. 


F. A. F. O. No. 71 M of 1973, D/- 
27-11-1973, from order of Gian Singh 
EE Sub-J., 1st Class, Jullundur, D/- 
~2-1973. 


Index Note:— (A) Hindu Marriage 
Act (1955), S. 24 — Petition by husband 
for restitution of conjugal rights — Ap- 
plication by wife having 2 children for 
interim maintenance — Quantum — Con- 
siderations. 


Brief Note:— (A) Where during the 
pendency of a petition by the husband 
against his wife for restitution of conju- 
gal rights, the wife applied for interim 
maintenance, it was held that the provi- 
sion for the necessaries of the minor 
children should be taken into account in 
fixing the quantum of rate of mainten- 
ance, (Para 2) 

It was proved that the wife thcugh 
an M.A.B. Ed. was only earning Rs. 50/- 
per month. The husband, an able bodied 
foreign qualified Engineer, was unem- 
ployed, but did not appear to be keen on 
securing a job: Held that the interim al- 
lowance of Rs. 100/- p.m, for the main- 
tenance of the wife and the two minor 
children who were keeping indifferent 
health, could not be described as exces- 
sive. > (Para 2) 

The merits of the application for 
restitution which has to be decided on 
the basis of the evidence to be let in, 
should not be considered at the stage of 
the application for interim maintenance 
and should not stand in the way of a pro- 
per order for interim maintenance. 

(Para 2) 

The amount required for the main- 
tenance of children has to be consistent 
with the status of the highly literate 
parents and must include the necessary 
medical expenses of the children. 

(Para 2) 
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Cases Referred: Chronological Paras , 

ILR (1973) 2 Punj & Har 248 = 76 Pun 
LR 195, Usha v. Sudhir Kumar 2 


K. G. Bhagat, for Petitioner; Gur- 
bachan Singh, for Respondent. 


JUDGMENT :— During the pendency 
of the husband’s petition for restitution 
of conjugal rights against his wife under 
Section 9 of the Hindu Marriage Act, 


1955, (hereinafter briefly referred to as- 


‘the Act’) both spouses had applied for 
interim maintenance under Section 24 of 
the Act, The husband’s application for 
interim maintenance was dismissed and 
he has not filed any appeal. The wife, 
Shrimati Balbir Kaur, M. A., B. Ed., was 
granted interim maintenance at tke rate 
of Rs. 35/- per month by the learned trial 
Court in spite of the fact that she is pos- 
sessed of multiple academic degrees and 
her husband Shri Raghbir Singh, respon- 
dent, is a foreign qualified Engineer. She 
feels, naturally, aggrieved and has come 
up in appeal. 


2. The parties were married in 
1965 and could live together for hardly 
a couple of years, two children, a female 
aged about 5 years and a male aged about 
8 years today were born durirg this 
wedlock and both of them are in the cus- 
tody of the appellant. The minor girl has 
had an attack of polio while the boy had 
to be operated upon for hernia. The ap- 
pellant is apparently bearing the expen- 
ses of the medical treatment and the 
bringing up of the two minor children. 
In spite of the status in life of the par- 
ties, the appellant has been granted inte- 
rim maintenance at a meagre rate be- 
cause her husband had resigned his job 
with a salary of about Rs, 500/- per 
month and has not been able to secure 
some other job to his high expectations. 
One other reason given was that Shri- 
mati Balbir Kaur was employed as a 
teacher in a private institution at Amrit- 
sar even though there was no satisfac- 
tory evidence that she was getting any- 
thing more than Rs. 50/- per month as 
stated by the Principal of the institution 
that she was serving. The respondent is, 
however, an able-bodied, well-qualified 
Engineer and he cannot so easily disown 
his liability to maintain his wife and 
children, The appellant had filed a_writ- 
ten statement in the main case alleging 
that she was being ill-treated with cruel- 
ty by her husband and had received a 
number of beatings; but the question of 
the correctness or otherwise of these 
allegations has to be decided on the basis 
of evidence which has yet to be examin- 
ed by the parties in the Court below. 
This should not, however, stand in the 
way of a proper order for interim main- 
tenance being passed at the earliest stage 
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of the proceedings. The respondent would, 
in any case, have a joint responsibility 
for. the maintenance of the two children 
even if the appellant's contention that 
he alone is liable is described as a moot 
point at this stage. This maintenance for 
the children has to be consistent with the 
status of the highly literate parents. We 
have also to keep in mind that both the 
children are not keeping good health and 
the mother has to bear the expenses of 
their medical treatment. Considering the 
times, the expense of bringing up the 
two minor children with indifferent 
health would be quite heavy. According 
to the accepted notions of our society, 
the father has to bear all these expenses. 
In addition to their ordinary remedies, 
the minor children have a summary re- 
medy against their father alone under 
Section 488 of the Code of Criminal Pro- 
cedure, but none such against the mother. . 
It has also been held by a Division 
Bench of this Court in Usha v. Sudhir 
Kumar, ILR (1973) 2 Punj and Har 248, 
that in the wife’s application under Sec- 
tion 24 o2 the Act, the provision for ne- 
cessities of the minor children can also 
be taken into account while fixing the 
quantum or rate of interim maintenance. 
Even if the respondent has no job at pre- 
sent, it is in evidence that he has had 
some offers of jobs which he was not 
prepared to accept. He cannot, however, 
leave his wife and children to starve un- 
til he comes by a job to his liking. It is 
difficult to believe that a foreign quali- 
fied Engineer would remain without a 
job for-so many years if he had been 
really keen to secure one, There is no 
reliable proof that Balbir Kaur has an 
independent income which would enable 
her to maintain herself and the two 
children according to the status in life of 
the parties and their families. The res- 
pondent cannot disown his liability to 
maintain his family while he is trying to 
enforce the restitution of his conjugal 
rights against the wife. Having regard to 
all the circumstances of the case, an in- 
terim allowance of Rs. 100/+ per month 
for the maintenance of the wife and the 
two children born from the wedlock can- 
not be described as excessive. 


3. I, therefore, accept this appeal 
and direct the respondent to pay the ap- 
pellant interim maintenance at the rate 
of Rs. 100/- per month with effect from 
the date (15-4-1972) of her application 
made in the Court of first instance under 
Section 24 of the Act. There is no inter- 
ference with the’ amounts fixed as litiga- 
tion expenses in the two Courts. The 
parties shall bear the costs incurred by 
them in chis appeal, but this would not 
entitle the respondent to adjust towards 
the arrears of maintenance the litigation 
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expenses paid in compliance with my 
order dated 6-11-1973. 
Appeal allowed, 





AIR 1974 PUNJAB AND HARYANA 227 
(V 61 C 77) 

D. K. MAHAJAN AND PRITAM SINGH 
PATTAR, JJ. 

Partap Singh and others, Appellarts 
v. Midha Singh and others, Respondents. 

Letters Patent Appeal No. 206 of 
1973, D/- 31-10-1973, from judgment of 
Prem Chand Jain, J. in Civil Writ No. 
822 of 1969, D/- 31-1-1973. 

Index Note: — (A) Northern India 
Canal and Drainage Act (1873), S. 20 — 
Application for supply of water from 
canal — If lies for land partly command- 
ed and partly uncommanded. (X-Ref:— 
S. 30-A). 

Brief Note:— (A) Where irrigation is 
. required for the land for the first time 
an application under Secticn 20 has to be 
made. But an application under Section 
30-A will lie only if the conditions uncer 
any of its Clauses (a) to (d) are fulfilled. 

As such when a part of the land is 
already receiving irrigation and its re- 
maining is not i.e. it is partly commanded 
and partly uncommanded, the applica- 
tion under Section 20 will be maintain- 
able in respect of the uncommanded area 
of the land alone. Civil Writ No. 822 of 
1969, D/- 31-1-1973, Partly Reversed. 

(Para 3) 

H, S. Gujral, (T. S, Gujral appearing 
with him), for Appellants; G. R. P. Singh 
(for Nos. 1 & 2) and D. N. Rampal, Asst. 
Advocate-General (for Nos. 15 and 16), 
for Respondents, 

JUDGMENT i—- This appeal under 
. clause X of the Letters Patent is directed 
against the decision of a learned Single 
Judge of this Court whereby the learred 


Judge quashed the orders passed by the ` 


Divisional Canal Officer and the Superin- 
tending Canal Officer, dated 4th April, 
1967 and 15th January, 1969, respectively, 

2. The respondents in appeal are 
residents of village Jangirana, Tehsil end 
District Bhatinda, Their lands are irrigat- 
ed from Jangirana Minor R. D. 10580 
T. R, The appellants and Gurpanch Singh 
and others belong to village Bahadargarh 
Jandian and outlet R. D. 150-R, Lalbhai 
Distributory commanded part of the area 
of this village. The appellants filed an 
application under Section 20 of the Nor- 
thern India Canal and Drainage Act, 1373 
(hereinafter referred to as the Act) to 
the Divisional Canal Officer, Bhatinda 
Division praying that the area situated in 
Chak of R. D, 150-R Lalbhai Distributory 
ak Na AR Se ERC 
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was not receiving irrigation from the ori- 
ginal source and be transferred to cut- 
let R. D. 10580-T.R. Jangirana Minor. 
This application was allowed by the Di- 
visional Canal Officer after hearing the 
respondents in the present appeal. This 
order was confirmed by the Superintend- 
ing Canal Officer. The translation thereof 
is Annexure B-1, to the petition. 

The respondents in the present ap- 
peal, who were dissatisfied with this 
order, moved a petition under Articles 
226 and 227 of the Constitution of India ~ 
and their principal contention in the pati- 
tion was that the order could not be 
passed under Section 20 of the Act and 
that the relief could only be granted to 
the appellants if they had moved an ap- 
plication under Section 30-A of the Act, 


‘This petition came up for hearing before 


Mr. Justice P, C. Jain and the learned 
Judge allowed the same. The learned 
Judge took the view that the case fell 
within Section 30-A (1) (b) of the Act. 
The result was that the order of the Di- 
visional Canal Officer which had been 
confirmed by the Superintending Canal 
Officer was quashed, The appellants be- 
ing dissatisfied with that order have come 
up in appeal under clause X of the Let-~ 
ters Patent. 


3. The contention of Mr. Gujral, 
learned counsel for the appellants is that 
the learned Single Judge wrongly appli- 
ed the provisions of Section 30-A to the 
facts of the present case. His contention 
is partially correct. It is, therefore, ne- 
cessary to set out the pleadings which 
will disclose as to whether the provisions 
of Section 20 or Section 30-A of the Act 
would govern the case. In para, 2 of the . 
petition, it is stated that: 

“Messrs. Gurpanch Singh, Hardev 
Singh, Pritam Singh, Darshan Singh, 
Gurdial Singh and Bagh Singh applied to 
the Divisional Canal Officer, Bhatinda 
Division, Bhatinda, under Section 20 of 
the Northern India Canal and Drainage 
Act, 1873, hereafter called the Act, that 
the area, which was in the Chak outlet 
R.D. 150-R Lalbhai Distributory was not 
receiving proper irrigation from the ori- 
ginal source,’ and if the area mentioned 
in the aforesaid Chak is transferred to 
outlet R.D. 10580-T.R. Jangirana Minor, 
the area in question could receive ade- 
quate irrigation.” 

The reply of the appellants to para. 2 is 
as follows: 

“That the facts stated in paras. 1, 2 
and 3 of the writ petition under reply are 
not within the knowledge of answering 
respondents, However, the answering 
respondents had made their own separate 
applications praying for providing water 
to their fields from R.D. 10580-T.R., 
which have been allowed. The land of 
respondents 3 and 4 (Partap Singh and 
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Bagh Singh) sought to be provided water 
from R.D. 10580, was previously un-com- 
manded, completely, while out of the 
area of Jagar Singh and Jagraj Singh 
respondents, only 11.06 acres was previ- 
ously commanded while the rest of the 
area was also Spe es The xhasra 


KM KM 

numbers 360 (19-0), 372 (0-10), 373 (0-10), 
KM KM KM 

eas 375 (22-0), 376 (25-0), total: 


88-10—11.06 acres, was the only previ- 
> ously commanded area, which has been 
transferred to R.D. 10580-T.R. and the 
rest is all previously uncommanded area, 
which has now been provided water for 
the first time from R.D. 10580-T.R., under 
the impugned order. It is, however, wrong 
that respondents Nos, 14 to 18, are right- 
holders or residents of village Bahadur- 
gar Jandian, who may have applied under 
Section 20 of the Northern India Canal 
and -Drainage Act. In fact, they had no 
area commanded by outlet No. 160 Lal 
Bhai Distributory, at all...... That para. 4 
of the writ petition is not admitted to be 
correct. The petitions of answering res- 
pondents 3 to 6 were allowed ky the 
Superintending Canal Officer, confirming 
the proposal submitted by the Divisional 
Canal Officer, by which the uncommand- 
ed area of respondents 3 and 4 which was 
lying within the area of outlet No. 150 
Lal Bhai Distributory (which, however, 
was not commanded or irrigated previ- 
ously from that outlet) was directed to 
be commanded and irrigated from outlet 
No. R.D. 10580-T.R, Jangirana Minor. 
Similarly, the applications of respondents 
Jagar and Jugraj Singh (5 & 6) were also 
allowed, by which the bulk of their un- 
commanded area and 11.06 acres of com- 
manded area, was directed to be irrigat- 
ed by outlet No. R.D. 10580-T.R.” 

The State in its written statement 
merely admitted the allegations in para. 
2 of the petition. The only i 
used in para. 2 is that the area which 
was in Chak outlet R.D. 150-R Lalbhai 
Distributoery was not receiving proper 
irrigation from the original source. This 
can mean both that the irrigation was 
inadequate as well as there was no irri- 
gation, It cannot exclusively mean that 
the entire area of the Chak was receiving 
inadequate irrigation. This would be 
clear from the categorical stand taken by 
the appellants in their return which has 
already been set out above. They made it 
abundantly clear in their return that 
some area of the Chak was not receiving 
any irrigation at all while the other was 
receiving some irrigation. This stand of 
the appellants finds support from Anne- 
xure R-1, which is translation of oe, of 

handi outlet No. 150-R, Lalbhai is- 
EE village Jandian. This clearly 
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discloses that 67.78 acres was uncom- 
manded area and only 11.06 acres was 
commanded area. What we understand 
from ‘commanded area’ is that it receives 
water from a canal or an outlet ete. 
Therefore, 'uncommanded area’ would ac- 
tually be an area which is receiving no 
such supply of water. 


In this connection, reference may be 
made to Section 3 (11) of, the Act which 
defines ‘culturable commanded area’ in 
the following terms: 

“t ‘Culturable commanded area’ means 
that portion of the culturable_ irrigated 
area which is commanded by flow or lift 
channel, outlet or State tube-well.” 

This brings us to the actual contro- 
versy in the appeal as to whether the ap- 
pellants’ application under Section 20 of 
the Act was maintainable or they had to 
obtain relief under Section 30-A of the 
Act. Section 20 and Section 30-A of the 
Act are in the following terms: 

“20. Whenever application is made to 
a Divisional Canal Officer for a supply of 
water from a canal, and it appears to 
him expedient that such supply should 
be given, and that it should be conveyed 
through some existing watercourse, he 
shall give notice to the persons respon-~ 
sible for the maintenance of such water 
course to show cause, on a day not less 
than fourteen days from the date of such 
notice why the said supply should not be 
so conveyed; and after making enquiry 
on such day, the Divisional Canal Officer 
shail determine whether and on what 
condition the said supply shall be con- 
veyed through such watercourse, 


When such officer determines that a 
supply of canal water may be conveyed 
through any watercourse as aforesaid, his 
decision shall when confirmed or modi- 
fied by the Superintending Canal Officer 
be binding on the applicant and also on 
the persons responsible for the mainten- 


- ance of the said watercourse, 


Such applicant shall not be entitled 


-to use such watercourse until He has 


paid the expense of any alteration of 
such watercourse necessary in order to 
his being supplied through it, and also 
such share of the first cost of such water- 
course as the Divisional or Superintend- 
ing Canal Officer may determine. 

Such applicant shall also be liable for 
his share of the maintenance of such 
watercourse so long as he uses it.” 


“30-A (1) Notwithstanding anything 
contained to the contrary in this Act and 
subject to the rules prescribed by the 
State Government in this behalf, the Di~ 
visional Canal Officer may, on his own 
motion or on the application of a share- 
holder, prepare a draft scheme’ to pro- 
vide for all or any of the matters, 
namely:— 


1974 


(a) the construction, alteration, ex- 
tension and alignment of any watercourse 
or re-alignment of any existing water- 
course; 

(b) reallotment of areas 
one watercourse to another; 

(c) the lining of any watercourse; 

(ec) the occupation of land for the 
deposit of soil from watercourse clear- 
ances; ; 
(d) any other matter which is neces- 
sary for the proper maintenance and dis- 
tribution of supply of water from a 
watercourse. 

(2) Every scheme prepared under 
sub-section (1) shall, amongst other mat- 
ters set out the estimated cost thereof, the 
alignment of the proposed water course 
or realignment of the existing water- 
course, as the case may be, the site of 
the outlet, the particulars of the share- 
holders to be benefited and other per- 
sons who may be affected thereby, and a 
sketch plan of the area proposed to be 
covered by the scheme.” i 

A plain reading of these provisions 
will show that where a landowner wants 
irrigation for his land for the first time, 
he has to make an application under Sec- 
tion 20. Under Section 30-A, an applica- 
tion will only lie if the conditions pres- 
cribed in any of the clauses (a) to (d) are 
fulfilled. The learned Single Judge ap- 
plied clause (b) under the erroneous im- 
pression that the entire area of the ap- 


served by 


pellants was commanded area, or, in 
other words, was irrigated from R. D.. 
150-R Lalbhai Distributory. This as- 


sumption is erroneous. Only part of the 
area was irrigated. Thus, the position that 
emerges is this: The application of the 
appellants was fully justified under Sec- 
tion 20 of the Act so far as 67.78 acres is 
concerned, but it is not justified so far 
fas 11.06 acres is concerned. 

4. For the reasons recorded above, 
we affirm the decision of the learned Sin- 
gle Judge so far as 11.06 acres is concern- 
ed and reverse his decision so far as 67.78 
acres is concerned. The appeal with re- 
gard to this area i.e. 67.78 acres 1s allow- 
ed. In view of the divided success there 
will be no order as to costs. . 

Appeal partly allowed. 





AIR 1974 PUNJAB AND HARYANA 229 


(V 61 C 78) 
R. S. NARULA AND RAJENDRA NATH 
MITTAL, JJ. 
Munshi, Appellant v. Punna Ram, 
Respondent. 
Civil Misc. No. 1919-C of 1973 in 
Ex. First Appeal No. 310 of 1973, D/- 


29-10-1973. 
‘CR/CR/A948/74/SVM 





Munshi v. Punna Ram 


[Pr. 1} P. & H. 229 


Index Note:— (A) Limitation Act 
(1963), Ss. 5, 14 — “Sufficient cause” — 
Mistake in preferring appeal in wrong 
court — Bona fides. 


Brief Note:— (A) Though S., 14 in 
terms applies to suits and applications 
only and not to appeals, the circumstan- 
ces contemplated in the section can justi- 
fiably be taken to constitute a “sufficient 
cause” within the meaning assigned to 
that phrase in Section 5 for purposes of 
appeals also. (Pare 5) 

Where 
rately attempts to keep the appeal pend- 
ing before the District Judge despite 
notice of defect of jurisdiction, it can- 
not be said that the mistake of preferring 
an appeal to the wrong Court was a bona 
fide mistake. The party is not entitled for 
condonation of delay or extension of time 
for filing appeal. (Para 6) 

Diali Ram Puri, for Appellant; G. C. 
Mittal, for Respondent. 

ORDER :— One Darya Ram (who 
has not been impleaded as a party to this 
appeal) had entered into a written agree- 
ment for the sale of the property in dis- 
pute to Punna Ram, plaintiff-respondent 
(hereinafter referred to as the decree- 
holder) on August 30, 1967, wherein he 
had agreed to execute the sale-deed on 
or before June 5, 1968, The decree-holder 
came to know that Darya Ram was pro- 
posing to commit breach of the agree- 
ment by selling away the property in 
question to Munshi appellant (herein- 
after referred to as the judgment-debtor), 
and, therefore, filed a suit for injunction 
against Darya Ram to restrain him from 
selling the property to the. judgment- 
debtor. The judgment-debtor who had 
also been impleaded as a defendant in 
that suit contested it, filed his written 
statement and even appeared as a wit- 
ness in that suit. It is stated that on an 
objection against the maintainability of 
the suit for injunction, the said suit was 
withdrawn by the decree-holder and 
thereafter the suit for specific perform- 


ance of the agreement for sale from 
which the present proceedings have 
arisen, was instituted by him. In the 


period that intervened between the dis- 
missal of the suit for injunction and the 
institution of the suit for specific per- 
formance, Darya Ram conveyed the pro- 
perty to the judgment-debtor. The judg- 
ment-debtor resisted the suit for specific 
performance also, but the same was ulti- 
mately decreed by the trial Court on 
July 23, 1971. Along with Regular First 
Appeal No, 350 of 1971, which was filed 
by the judgment-debtor against the de- 
cree for possession by specific perform- 
ance of the agreement for sale the judg- 
ment-debtor made an application for stay 
of execution of that decree. While admit- 


the judgment-debtor delibe- : 
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ting the appeal on August 11, 1971, Dhil- 
lon, J. directed the stay of execution pro- 
ceedings ad interim with notice -of the 
application for stay to the other side. 
After hearing the counsel for the judg- 
ment-debtor and the decree-holder, Dhil- 
lon J. dismissed the said application 
(C. M. 2391-C of 1971) in the Regular 
First Appeal, by his detailed order, dated 
September 6, 1971, and vacated the ex 
parte stay granted by the learned Judge 
earlier on August 11, 1971. The Regular 
First Appeal had admittedly been cor- 
~ rectly filed in this Court as the jurisdic- 
tional value of the suit for specific per- 
formance was Rs. 25,000/-, 


2. After the vacation of the stay 
order by the High Court, the judgment- 
debtor filed objections against the exe- 
cution of the decree in the executing 
Court which were dismissed on January 
18, 1973. Though the judgment-debtor 
had himself filed the Regular First Ap- 
peal against the decree in this Court, he 
chose a wrong forum for preferring his 
appeal against the order of the executing 
Court, dated January 18, 1973. He filed 
the appeal before the learned District 
Judge, Karnal, on February 15, 1973. 
“Along with the memorandum of appeal, 
the judgment-debtor made an application 
for stay of the execution of the decree 
against him. While admitting the appeal 
on the same day, that is on February 15, 
1973, the learned District Judge, Karnal, 
is stated to have issued notice of the 
appeal to the decree-holder for Septem- 
ber 19, 1978, and notice of the application 
for April 4, 1973. He also granted ex 
parte ad interim stay of the execution 
proceedings. Since a long date had been 
given for the disposal of the application 
for stay, the decree-holder made an ap- 
plication under Order 39, Rule 4 of the 
Code of Civil Procedure on February 28, 
1973, for vacating the ex parte stay order 
mainly on two grounds, viz. (i) the Court 
of the District Judge had no jurisdiction 
to entertain or deal with the appeal as 
the valuation of the suit from which the 
execution proceedings had arisen was 
Rs. 25,000/-: and (ii) the High Court had 
already vacated the stay order on Sep- 
tember 6, 1971. When the application 
came up for motion hearing before’ the 
learned District Judge, he chose to issue, 
notice of the same to the decree-holder 
for the date already fixed in the stay 
proceedings, that is for April 4, 1973. It 

“is not disputed by Mr. Diali Ram Puri, 
learned counsel for the judgment-debtor, 
that notice of that application along with 
a copy of the application for vacating the 
stay was served on the judgment-debtor 
appellant before April 4, 1973, and that 
the judgment-debtor-appellant appeared 
before the learned District Judge on that 
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day in pursuance of that notice. On the 
date of hearing of the stay proceedings, 
the judgment-debtor filed a written reply 
to the application for vacating ex parte 
stay wherein he insisted that the District 
Judge and not the High Court had the 
pecuniary jurisdiction to hear the exe- 
cution appeal. It is somewhat strange that 
the learned District Judge did not decide 
the stay matter on that day, but merely 
directed that the application for stay as 
well as the application for vacating the 
ex parte stay would be heard with the 
appeal itself on September 19, 1973, for 
which date the notice in the appeal had 
already been issued, In our opinion, the 
order of adjournment, dated April 4, 
1973, virtually amounted to confirming 
the stay order till the hearing of the 
appeal, and for all practical purposes 
amounted to a dismissal of the application 
for vacating the ex parte stay order. 


3. Faced with the situation refer- 
red to above, the decree-holder rushed 
to this Court and filed Civil Revision 535 
of 1973, against the ex parte order of the 
learned District Judge, dated February 
15, 1973, and against the order of that 
Court, dated April 4, 1973, whereby he 
had not disposed of the application for 
vacating the ex parte stay. The revision 
petition was allowed by this Court (Dhil- 
lon, J.) after notice to the judgment-deb- 
tor, and after hearing his counsel on 
May 31, 1973. The stay order granted by 
the District Judge was vacated. It was 
specifically observed by the learned 
Judge allowing the revision petition that 
the District Judge should not have grant- 
ed the stay after the High Court had re- 
fused to stay the execution proceedings 
by order, dated September 6, 1971. When 
the judgment-debtor found that the stay 
order had been vacated, and he would 
have to be dispossessed in execution of 
the decree of the trial Court, he went to 
the Court of the District Judge and made 
an application to that Court to return the 
appeal to him on the ground that the 
Court of the District Judge lacked pecu- 
niary jurisdiction to hear the appeal. He 
had refused to admit this position and in 
fact he had not only contested it in writ- 
ing in his reply to the decree-holder’s 
application on April 4, 1973, before the 
District Judge, but had also joined issue 
with the decree-holder on that point at 
the hearing of the revision petition in 
the High Court. It was in that situation 
that the High Court had expressly left 
the question of pecuniary jurisdiction of 
‘the District Court to hear the execution 
appeal open as that point was pending 
consideration in the appeal itself which 
was at that time sub-judice before the 
District Judge. Yet, suddenly the correct 
legal position dawned on him after the 
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stay order had been vacated by the High 
Court. The learned District Judge alleg- 
edly passed an ex parte order, dated 
June 6, 1973, on the application of the 
judgment-debtor without even giving 
notice of that application to the decree- 
holder who was a party to the appeal, 
and on whom notice of the appeal had al- 
ready been served for September 19, 
1973. The learned District Judge observ- 
ed that as per the statement of the coun- 
sel for the appellant (judgment-debtor), 
the jurisdictional value in the case was 
Rs. 26,000/-, and the appeal had, there- 
fore, been wrongly filed in his Court in- 
stead of being filed in the High Court, 
He, therefore, ordered (on June 6, 1973) 
that in view of the jurisdictional value 
of the appeal being Rs. 26,000/-, the ap- 
peal had been wrongly filed in his Court 
and it should be returned (to the judg- 
ment-debtor-appellant) for presentation 
to the proper Court. The judgment-deb- 
tor lost no time at all in taking back the 
appeal from the Court of the District 
Judge on the same day and presented 
the same to this Court on June 7, 1973, 
along with two miscellaneous applica- 
tions, In C. M. 1918-C of 1973, under 
Order 41, Rule 5 of the Code, prayer was 
mada for staying dispossession of the 
judgment-debtor in execution of the de- 
cree in question till the final decision of 
the appeal. In C. M. 1919-C of 1973, the 
prayer was for condonation of delay or 
extension of time for filing the appeal 
under Section 5 of the Limitation Act 
(hereinafter called the Act) on the ground 
that delay in the presentation of the ap- 
peal had resulted from a bona fide mis- 
take in preferring the appeal to the 
Court of the District Judge, Karnal. 


4. Since the Execution First Ap- 
peal and the two applications had been 
filed during the vacation, those were put 
up before Koshal, V. J., who passed the 
following order on June 11, 1973:— 

“Stay dispossession till hearing by 

the Motion Bench. C. M. 1919-C/73 also 
to be placed before that Bench for 
orders.” 
In pursuance of the order of the learned 
Vacation Judge, the appeal and C, M, 
1919-C of 1973, were put up before us on 
August 24, 1973, for motion hearing. We 
gave notice of the C. M. only at that 
stage, In response to that notice, the 
decree-holder has appeared through Mr. 
Gokal Chand Mittal, Advocate, and has 
vehemently and seriously contested the 
application for extension of time. 


5. Though Section 14 of the Act 
in terms applies to suits and applications 
only and not to appeals, the circumstan- 
ces contemplated in the section can justi- 
fiably be taken to constitute a “sufficient 
cause’? within the meaning assigned to 
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that phrase in Section 5 of the Act for 
purposes of appeals also. A contrary view 
taken by some High Courts in the earlier 
days is against the concensus of legal 
authority on this subject. The only dis- 
tinction between the applicability of Sec- 
tion 14 in terms in the case of a suit or 
an application on the one hand, and the 
invocation of the principles of Section 14 
in the case of an appeal on the other, ıs 
that whereas Section 14 confers a right 
on a plaintiff or an applicant to get the 
period during which the suit or appl:ca- 
tion was pending and prosecuted bona ~ 
fide in the wrong Court excluded as a 
matter of right, the remedy based on the 
principles of that provision under Secs 
tion 5 of the Act in the case of an appeal 
is discretionary, and the Court may con- 
done the delay in filing an appeal in the 
correct Court if the requirements of Sec- 
tion 14 appear to have been satisfiea. and 
on the facts and in the circumstances of 
the given.case they are held to constitute 
a sufficient cause in the sense in which 
that expression is used in Section 5 of 
the Act. Even if the considerations of 
good faith and due diligence which are 
necessary ingredients of Section 14 may 
not -be. applicable in their rigidity to pro- 
ceedings under Section 5 of the Act, lack 
or want of bona fides can never justify the 
raising of an inference of sufficient cause 
in any circumstances. 


6. The sufficient cause pleaded in 
paragraph 7 of the. application for condo- 
nation of delay has been couched in the 
following language:— 


“That it transpired a couple of days 
ago that the execution of appeal had been 
wrongly presented to the District Judge, 
Karnal as it was entertainable only by 
the High Court; the wrong presentation 
of the appeal to the District Judge having 
been, occasioned by the fact that the 
jurisdictional value of the suit claim was 
not indicazed in the order against which 
the appeal was presented.” 

The allegations made in the above-quot- 
ed paragraph of the application appear to 
be prima, facie incorrect. The application 
is dated June 6, 1973. The defect of pecu- 
niary jurisdiction in the Court of the 
District Judge to hear the execution ap- 
peal had been patently brought to the 
notice of the judgment-debtor in writing 
sometime before April 4, 1973, in the de- 
cree-holder’s application to the District 
Judge to vacate the ex parte stay order. 
Notwithstanding the notice of that defect 
he had insisted not only in the Court of 
the District Judge on April 4, 1973, on 


-his decision about the forum of the ap- 


peal being correct, but also stuck up to 
that position at the hearing of Civil Re- 
vision 535 of 1973, before Dhillon, J. on 
May 31, 1973. It is, therefore, plain that 
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whereas at earlier stages the deliberate 
attempt of the judgment-debtor was 
keep the appeal before the District Judge 
pending despite notice of the defect of 
jurisdiction on the plea that it was the 
Court of the District Judge which had in 
fact jurisdiction to entertain and hear 
the appeal, he has now coined out an 
absolutely inconsistent plea in this ap- 
plication to the effect that the execution 
appeal was filed in the District Judge’s 
Court by an error ‘occasioned by the 
jurisdictional value not having been indi- 
cated in the order of the executing Court 
dismissing the objections against execu- 
tion. If the judgment-debtor was able to 
convince us of the truth of the ground 
pleaded in paragraph 7 of his application, 
it would indeed have deserved considera- 
tion; but that plea is on the face of it 
untenable in the circumstances to which 
detailed reference has already been made. 
Moreover, it cannot possibly be held in 
the circumstances of this case that the 
judgment-debtor had been prosecuting 
the appeal in the Court of the District 
Judge with due diligence, 
during the period commencing from 
April 4, 1973, to June 6, 1973. The burden 
of proving due diligence is on the litigant 
claiming the benefit of the provision or 
principles of Section 14. The facts of this 
case are eloquent enough to show that 
the judgment-debtor had not preferred 
the appeal to the Court of the | District 
Judge on account of some possible mis- 
take, and his continuing the appeal in 
that Court after April 4, 1973, till June 
6, 1973, was in any case, not bona fide. 
Proof of sufficient cause for delay of each 
day in prosecuting the appeal after the 
period of limitation is a condition prece- 
dent to the exercise of discretion under 
Section 5 of the Act, Sufficient cause has 
been consistently interpreted in judicial 
decisions to mean a cause which is be- 
yond control of the party invoking the 
aid of the section or a cause for delay 
which a party could not possibly have 
avoided despite due care and attention. 
The judgment-debtor in this case must 
fail on both those tests. It appears to us 
that the application for stay as well as 
the application for extending the time 
filed by the judgment-debtor in these 
circumstances amounts to abuse of the 
process of the Court, 
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particularly 


7. Mr. Gokal Chand Mittal states 
that the decree-holder was not aware of 
the stay order granted by the learned 
Vacation Judge when the decree-holder 
actually took possession of the property 
in dispute in execution of the decree on 
June 15, 1973. Mr. Puri on the other hand 
states that the decree-holder was aware 
of the stay order and that an application 
for contempt proceedings has already 
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been filed by his client against the `de- 
eree-holder. We refrain from expressing 
any opinion on that matter. 

8. In the abovementioned circum- 
stances we do not find any justification 
whatsoever for allowing C. M, 1919-C of 
1973, for extension of time, and have no 
hesitation in dismissing the same with 
costs. Counsel’s fee Rs. 200/-. . 

9. As the appeal is admittedly 
barred by time it shall stand dismissed in 
limine, Since no notice of the appeal has 
so far been issued, there can be no order 
as to costs therein. C. M. 1918-C of 1973, 
in whick the ex parte stay order was 
granted stands dismissed in view of the 
appeal itself having been dismissed. 

7 Appeal dismissed, 
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Daman Anand and another, Plaintiffs- 
Appellants v. Hira Lal and others, De- 
fendants-Respondents. 


F. A. F, O. No. 136 of 1971, D/- 11-10- 
1973, against order of R. S. Sood, Sr. Sub- 
J., Kapurthala, D/- 1-3-1971, 


Index Note:— (A) Arbitration Act 
(10 of 1940), S. 34 — “Any other steps.” 

BrieZ Note:— (A) The step which is 
contemplated by S. 34 is some effective 
step towards the progress of the suit. A 
request for adjournment, before the fil- 
ing of the written statement, for the pur- 
pose of effecting a compromise cannot 
be held to be step in the progress of the 
suit or submission to the jurisdiction of 
the Court, (Para 7) 


x Index Note:— (B) Arbitration Act 
(10 of 1940), S. 34 — Application for stay 
— Must allege and state existence of dis- 
pute. ý 


Brie: Note:— (B) An application 
under S. 34 for stay of proceedings in a 
suit, must disclose the existence of a 
dispute between the parties, such as 
would oblige the parties, under the Arbi- 
tration clause in an agreement, to refer 
the matter to arbitration. In the absence 
of such allegation an application for stay 
of the proceedings is not maintainable. 
AIR 1940 Cal 105 and AIR 1954 Cal 606 
and AIR 1952 Punj 63, Rel, on. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1973 SC 2071 (1973) 2 SCC 96, 

State of U. P. v, Janki Saran Kailash 
Chandra 7 
AIR 1972 Punj 21 = 1971 Cur LJ 637, 
Amarjit Singh v. Sm. Saroj Malik 7 
1966-68 Punj LR (Delhi) 91, Dwarka 
Nath Kapur v. Rameshwar Nath 9 
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AIR 1958 Punj 19 = ILR (1957) Punj 

- 1760, Daulat Ram Rala Ram v. State 

AIR 1954 Cal 606 = 95 Cal LJ 48, Bharat 
T eaes Co. Ltd, v. Union He 


India 
AIR 1952 Punj 63 = 53 Pun LR 321, Chi. 
ranjiv Lal v. Tropical Ins, Co. Ltd. 9 
AIR 1940 Cal 105=43 Cal WN 879, Ladha 
Singh Bedi v. Jyoti Prasad Singha 9 
Bhagirath Dass Seth with S, K. 
Hiraji, for Appellants; J. N. Kaushal 
with Ashok Bhan (for No, 1) and R. K. 
Chhibbar (for No. 3), for Respondents. 
JUDGMENT :— This appeal has been 
filed against the judgment of the Senior 


Subordinate Judge, Kapurthala, dated 
March 1, 1971, by the plaintiffs. 
2. The facts giving rise to the 


present appeal are that a suit was insti- 
tuted by the plaintiffs for rendition of 
accounts of the partnership between the 
parties. The defendants filed an applica- 
tion under Section 34 of the Arbitration 
Act, 1940, hereinafter referred to as the 
Act, for staying the proceedings on the 
ground that according to the deed of 
partnership, dated January 4, 1963, it 
had been agreed between the parties that 
all disputes. between the partners were 
to be referred to the Arbitrator. It was 
further stated that the defendants were 
willing at the time of the institution of 
the suit and continued to be so to do all 
things necessary for proper conduct of 
the arbitration proceedings, The applica- 
tion was contested by the plaintiffs. Inter 
alia they pleaded that there was no such 
agreement, that the defendants had 
taken steps in the proceedings and that 
the defendants had not disclosed in the 
application the dispute sought to be re- 
ferred to the arbitration. It was further 
Stated that the defendants were not 
ready and willing to refer the matter to 
the arbitration. The trial Court framed 
the following issue:— 

(1) Whether the suit is liable to be 

stayed under Section 34 of the Arbitra- 
tion Act? 
The trial Court decided the issue in 
favour of the defendants and stayed the 
proceedings in the suit. It directed the 
parties to get the dispute between them 
referred to arbitration in accordance 
with the terms of partnership deed, dated 
January 4, 1963. The plaintiffs having 
felt aggrieved from the judgment of the 
trial Court have come up in appeal to 
this Court. 


3. The first contention of the 
learned counsel for the appellants is that 
the defendants had taken steps in the 
proceedings and, therefore, the matter 
could not be referred to the arbitration 
under Section 34 of the Act. In order to 
substantiate the contention the learned 
counsel for the appellants has referred to 
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the orders of the Court passed on vari- 
ous dates. 

A The suit was registered on 
April 29, 1970. The service could not be 
effected on the defendants except defen- 
dant No. 1 till July 25, 1970. On that 
date, counsel for defendant No, 1 appear- 
ed and the Court ordered that the ser- 
vice on tke other defendants be effected 
for August 29, 1970. On August 29, 1970, 
it was ordered that the other defendants 
had not been served and fresh notices be 
issued for October 21, 1970. On October 
21, 1970, the defendants were served ex- 
cept Chaman Lal. The counsel, however, 
appeared on behalf of all the defendants, 
and the case was adjourned to November 
16, 1970 for written statement. The order 
of the Court dated October 21, 1970 is 
as follows:— 


“Present : Counsel for the parties. 
Order 


For written statement to come up on 
November 16, 1970.” 


On November 16, 1970, the parties re- 
quested the Court for adjourning the 
case for compromise. The Court passed 
the following order on that date:— 


“Present: Counsel for the parties, 


Order 
Counsel for the parties request for 
adjournment for effecting compromise. 
one parties to attend on December 24, 


On December 24, 1970, the Court passed 
the following order:— 
“Present: Counsel for the parties. 


Order 

Compromise not effected, For written 
hoa to come up on January 1, 

5. From the perusal of the afore- 
said orders, it is clear that the counsel 
for the defendants never requested for 
an adjournment for filing the written 
statement. It was the Court who ad- 
journed the case for filing the written 
statement. From the orders, dated Octo- 
ber 21, 1970 and December 24, 1970, it 
cannot be assumed that the case was ad- 
journed for filing the written statement 
on the request of the counsel for the de- 
fendants. 

6. Mr. Bhagirath Dass has very 
vehemently urged that from the afore- 
said orders no other inference can be 
drawn except that the case was adjourn- 
ed for written statement on the request 
of the counsel for the defendants and 
that it was a step in aid of the proceed- 
ings. I regret my inability to subscribe 
to the views of the learned counsel for 
the appellants. In case an adjournment 
had been granted on the request of the 
counsel for the defendants, it would have 
been stated so in the order. If an ad- 
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journment is granted by the Court for 
written statement without any request 
by the counsel for the defendants, it 
cannot be said that the defendants can- 
not file an application under Section 34 
of the Act on the adjourned date. It is 
only when some step has heen taken by: 
the defendants in any legal proceedings 
from which it appears that they have 
participated in the proceedings or con- 
tributed to their progress that it can be 
inferred that they had given up their 
right to file an application under Section 
34 of the Act, 


7. The learned counsel for the 
appellants has further urged that both 
the parties requested for an adjournment 
on November 16, 1970 for effecting a 
compromise. He also contends that seek- 
ing an adjournment for compromise is a 
step in aid of the proceedings. I do not 
apree with this contention of the learned 
counsel for the appellants. It has been 
observed in Daulat Ram Rala Ram v. 
State of Punjab, AIR 1958 Punj 19 that 
the true test for determining whether an 


act is a step in the proceedings is not so . 


much the question as to whether, it is an 
application but whether the act displays 
an unequivocal intention to proceed with 
the suit and to give up the right to have 
the matter disposed of by arbitration. I 
am respectfully in agreement with the 
aforesaid observations of the learned 
Judge of this Court, Merely requesting 
for an adjournment to effect compromise 
does not show that the defendants gave 
up their right to have the matter dis- 
posed of by the arbitration. It has not 
been disputed that an. arbitration clause 
existed in the partnership deed. The step 
which is contemplated by Section 34 of 
the Act is some effective step towards 
the progress of the suit. A request for 
adjournment for compromise cannot be 
held to be a step in the progress of the 
uit or submission to the jurisdiction of 
‘he Court. It has been observed in the 
3tate of Uttar Pradesh v, Janki Saran 
Kailash Chandra, AIR 1973 SC 2071, that 
taking steps in the suit proceedings con- 
notes the idea of doing something in 
aid of the progress of the suit or submit- 
ting to the jurisdiction of the Court for 
the purpose of adjudication of the merits 
_of the controversy in the suit. If the 
aforesaid ratio of Hon’ble the Supreme 
Court is applied to the present case, it 
will be seen that the said request does 
not debar the defendants from filing an 
application under Section 34 of the Act. 
The learned counsel for the _ appellants 
has placed reliance on Amarjit Singh v. 
Smt. Saroj Malik, 1971 Cur LJ 637 = 
(AIR 1972 Punj 21). In that case. a 
uest was made by the counsel for the 
defendants that the case be adjourned 
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for filing a written statement in the suit, 
The learned Judge observed that it was 
a step in aid of the execution, It was also 
observed therein that it was not possible 
to give an exact definition of what is 
meant by “a step in the proceedings in 
the suit” in Section 34 of the Act. It 
was further observed that it would de- 
pend upon the circumstances of each 
case. In my view, the appellants cannot 
derive any benefit from that case. For 
the reasons recorded above, I do not 
find force in the contention of the learn- 
ed counsel for the appellants and reject 
the same, 


8. The next contention of the 
learned ccunsel for the appellants is 
that in tha application under Section 34 
of the Act, the dispute between the par- 
ties had not been mentioned and it was 
necessary under the law to have stated 
such a dispute in the application, In the 
circumstances, he submits that the appli- 
cation was liable to be dismissed on this 
ground. On the other hand, the learned 
counsel for the respondents states that 
the filing of the suit itself shows that a 
dispute exists inter se the parties and it 
does not make any difference whether 
it is stated in the application or not. He, 
therefore, urges that there is no suffi- 
cient ground for interfering with the 
order of the Court by which the trial 
Court in its discretion stayed the pro« 
ceedings under Section 34 of the Act. 


9. I have heard the contentions 
of the learned counsel of the parties. In: 
the application under Section 34 of the 
Act, filed by defendant No. 1, it is stated 
that the plaintiffs have filed a suit for 
accounts on the basis of deed of partner- 
ship dated January 4, 1963, according to 
which it was agreed between the parties 
that if there was any dispute inter se the 
members of the partnership qua the 
partnership, that would be decided by 
Arbitrator and not through civil Courts. 
The applicant was willing at the time of 
the suit and subsequently was also ready 
and willing to do all things necessary to 
the proper conduct of the arbitration, 
He, therefore, prayed that the proceed- 
ings be stayed. The application has been 
filed only by defendant No. 1. In reply 
to the application, inter alia it was plead- 
ed that the defendants having-failed to 
disclose in the application the dispute 
sought to be referred to the arbitration 
which was necessary under the law to 
have been stated in the application, the 
application was liable to be dismissed on 
that grourd alone, Thereafter, no appli- 
cation was filed to amend the application 
under Section 34 of the Act and incorpo~ 
rate therein the disputes existing þe- 
tween the parties. In the plaint, it has 
been stated that due to the sad demise 
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of Shri Tek Chand, plaintiffs had been 
left unaided and the Firm had been dis- 
solved by operation of law. Defendants 
1 to 5 were in possession of the books of 
account, records, material and other as- 
sets. Therefore, the plaintiffs prayed that 
a decree for rendition of accounts of the 
partnerships named and styled as detail- 
ed in paragraph 3 of the plaint, be pass- 
ed in favour of the plaintiffs. The part- 
nership agreements have not been denied 
by the defendants. The defendants exa- 
mined D.W. 1 Rattan Chand who deposed 
that he was ihe marginal witness of the 
partnership deed dated January 4, 1963. 
The contents of the partnership deed 
were read out to the partners who aiter 
admitting the same as correct ‘signed it. 
He also did not mention the dispute be- 
tween the parties. It was necessary for 
the defendanis to have mentioned the 
disputes in the application under Section 
34 of the Act as the existence of dispute 
is a condition precedent for referring 
the matter to the Arbitrator. It has keen 
held in Ladha Singh Bedi v. Jyoti Prosad 
Singha, AIR 1940 Cal 105, that an arbi- 
tration presupposes a dispute or differ- 
ence between the parties and if there is 
no dispute or difference there is no occa- 
sion for an arbitration and a pending 
suit between the parties ought not te be 
stayed in such a case. If there is no indi- 
cation that there was any dispute or dif- 
ference before suit or in other words 
where the plaintiff is not aware before 
the institution of the suit, that there is 
a difference between him and the dezen- 
dant or of nature of the difference, he 
cannot be said to have gone back upon 
his agreement to refer to arbitration, or 
was attempting to go back upon it, by 
rushing to Court. It was further held 
by the learned Division Bench that the 
Court under those circumstances would 
be justified in the exercise of its discre- 
tion in refusing to stay the suit. The 
aforesaid observations of the Division 
Bench were followed by Kapur J. (as he 
then was) in Chiranjiv Lal v. The Tropi- 
cal Insurance Co. Ltd., ATR 1952 Punj 63 
in which it was observed that where 
there was no point of difference beore 
the filing of the suit, there was nothing 
to refer to arbitration. In a later Division 
Bench case Bharat Construction Co. 
Lid. v. Union of India, AIR 1954 Cal 506, 
similar view was again expressed by the 
Calcutta High Court, It was observed by 
the learned Bench that an application 
under Section 34 should make out that 
a dispute, as understood in the law of 
arbitration, had arisen before the insti- 
tution of the suit or before the filing of 
the application, that such dispute was 
the subject-matter of the suit and that 
the dispute was within the arbitration 
clause of the contract. Again a similar 
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matter came up before the Circuit Bench 
of this Court at Delhi in Dwarka Nath 
Kapur v. Rameshwar Nath, 1966-68 Pun 
LR 91 (Delhi Section). Grover, J. (as he 
then was) observed that where the dis- 
pute between the parties was not men- 
tioned in the application under Section 
34 of the Act, there being no point of 
difference on which any reference could 
be made to arbitration before the filing 
of the suit, the proceedings in Court 
could not be stayed. The ratio in the 
aforementioned cases applies to the pre- 
sent case, Defendant No. 1 failed to state 
the differences between the parties in 
the application filed by him under Sec- 
tion 34 of the Act. which he ought to 
have done. In the circumstances, the 
proceedings could not be referred to the 
Arbitrator. The trial Court has errone- 
ously held that the dispute exists between 
the parties under the agreement which 
for its resolution requires reference to 
the arbitration. In my view, the approach 
of the learned trial Court was erroneous. 
I, therefore, upset the finding of the trial 
Court, 


10. For the reasons recorded 
above, I accept the appeal, set aside the 
judgment of the Senior Subordinate 
Judge and dismiss.the application under 
Section 34 of the Act. In the circumstan- 
ces of the case, I make no order as to 
costs, 

Appeal allowed. 





AIR 1974 PUNJAB AND HARYANA 235 
(V 61 C 80) 
HARBANS SINGH, C. J. AND PREM 
CHAND JAIN, J.. 


_ Hakam Singh, Petitioner v. Jaswant 
Singh and others, Respondents. 


Civil Misc. No. 1963-C of 1971, in 
on Appeal No, 1712 of 1968, D/- 6-9- 


Index Note:— (A) Civil P, C. (1908), 
Ss. 152, 2 (2) and O. 41, R. 11 — Order of 
High Court dismissing appeal in limine 
— It is a decree — Application for am- 
endment of decree lies only to High 
Court, (X-Ref:— High Court Rules and 
Orders (Punjab) Vol. 1, Chapt. 14-B, 
Rule 9). 
Brief Note:— (A) Order passed b 
the High Court dismissing an appeal in 
limine under Order 41, Rule 11 is a de- 
cree and an application to amend the 
decree lies to the High Court and not to 
the lower Court. 1966 Cur LJ (Puni) 195, 
Overruled; AIR 1932 Pat 238; AIR 1941 
Oudh 251 and AIR 1953 Bom 122, Dis- 
sented. Case law discussed. (Para 15) 
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: Where the High Court while dealing 
with appeals under the provisions of 
Order 41, Rule 11 applies its mind fully 
to the legal points as well as to the evi- 
dence, and finding that the case is frivo- 
lous and without any merit, dismisses the 
same, such dismissal results in conclu- 
sive determination of the rights of the 
parties as also a formal expression of an 
adjudication. It results in the confirmation 
of the decree appealed against. It is cor- 
rect that the Court acting under Order 
41, Rule 11 does not make any alteration 
in the judgment or decree appealed 
against. Nevertheless, it is the final de- 
termination of the controversy as it ad- 
judicates upon the questions raised by 
the appellants so far as it is necessary 
to adjudicate upon them for the_purposes 
of the appeal. Further, under Rule 9 of 
Chapter 14-B of Volume I of the Rules 
and Orders of Punjab High Court, con- 
frmation of a decision by the appellate 
Court under Order 41, Rule ll, is a ‘de- 
cree’ as given in Section 2 (2) of the 
Code. This rule though applicable to the 
subordinate Courts, further strengthens 
the view that an order passed under 
Order 41, Rule 11 is to be construed as 
a decree, It is correct that under Rule 9 
of Chapter 14-B of Volume I, decree is 
required to be framed as is mentioned in 
Rule 9 of Chapter 4-H of Volume 5, How- 
ever, this difference is of no essence as 
the order passed under Order 41, Rule 11 
satisfies all the ingredients of a decree. 
The non-framing of decree-sheet in a 
ease which is dismissed by this Court 
under Order 41, Rule 11, is immaterial. 
(Paras z 13) 
Cases Referred : Chronologica aras 
AIR 1970 Madh Pra 199 = 1970 Jab LJ 
` 41, Komalchand v. Pooranchand 4 
1966 Cur LJ Tun 195, Smt. ra po 
v. Bishan Sing , Dy 
AIR 1965 All 226 = 1964 AN LJ 817%, 
Durga Singh v. Wahid Raza 4 
AIR 1958 Andh Pra 768 = (1958) 2 Andh 
WR 304, Annapu Ramanna V. P: Sres 
ramulu R 947 
AIR 1953 Bom 122 = 54 Bom L f 
Hussain Sab v. Sitaram Vighneshwar 
AIR 1946 Mad 492 a Mad LJ sia 
Subbamma v. Madhavarao 
AIR 1941 Oudh 251 = ILR 16 Luck 697, 
Tribeni Prasad v. Mt. Rukmin Devi k 
AIR 1932 Pat 238 = 13 Pat LT 484, Paty 
Prasad Singh v. Ambika Prasad Sue td 
AIR 1926 Cal 638 Sat Cal WN 334, A 
tap Ali v. Jamsur All a 
(1897) ILR 21 Bom 548, Bapu v. Vajir 14 


Balraj Bahl, for Petitioner; K. L. 
Sachdev, for Respondents. 
(ORDER OF REFERENCE D/- 3-4-1972.) 


CHAND JAIN, J.:— In order 
to ae the controversy raised þe- 


v. Jaswant Singh 


A.LR. 


fore me, some salient features of the case 
may be noticed which are as follows:— 

: Jaswant Singh and Pritam Singh, 
minors, through ‘Harbans Singh, their- 
uncle, filed a suit for possession of land 
measuring 125 Kanals and 14 Marlas, on 
the allegation that their mother Smt. 
Kartar Kaur sold the disputed land with- 
out the permission of the Court, in favour 
of Hakam Singh, The suit was decreed 
by the trial Court.and on appeal the 
judgment and decree of the trial Court 
were affirmed by the Additional District 
Judge, Ferozepur. Still dissatisfied, 
Hakam Singh preferred R, S. A. No. 1712 
of 1968 in this Court which came up for 
preliminary hearing before me on 8th 
November, 1968. After hearing the learn- 
ed counsel for the appellant, I sent for 
the records. The case was again put up 
for preliminary hearing before me on 
10th December, 1968, but finding no merit 
in the appeal. I dismissed the same in 
limine, on that very day. It seems that 
at the time of execution it transpired 
that while giving details of Killa num- 
bers which were sold to Hakam Singh, 
Killa No. 4 of rectangle No. 34, measur- 
ing 8 Kanals was omitted at the time of 
the filing of the suit in the plaint, though 
a decree for the entire land sold was 
prayed for. Due to this mistake, the de= 
cree that was prepared by the trial Court 
and affirmed on appeal by the learned 
Additional District Judge, did not con- 
tain the omitted Killa- number, 


2. On the discovery of this fact, 
Jaswant Singh and Pritam Singh filed a 
fresh suit on 14th January, 1970, for pos- 
session of the said land measuring 8 
Kanals. Hakam Singh filed written state- 
ment on 20th May, 1970. The plaintiffs 
were directed to file replication on 17th 
June, 1970. Instead of filing replication, 
the suit was got dismissed, 


3. Thereafter the present applica- 
tion was filed on behalf of Jaswant Singh 
and Pritam Singh minors under Sections 
151, 152 and 153 of the Code of Civil Pro- 
cedure, praying for the amendment of 
the decree passed in his favour in which 
Killa No. 4 of rectangle 34 was omitted. 


4. Notice of this application was 
given by me on 21st August, 1970. Hakam 
Singh contests this application and has 
also filed a reply. Mr, Sachdev, learned 
counsel for Hakam Singh has raised a 
preliminary objection to the effect that 
this Court has no jurisdiction to amend 
the decree. In substance the contention 
of the learned counsel is that where the 
appeals are dismissed under the provi- 
sions of Order 41, Rule 11 of the Code 
of Civil Procedure, it is the trial Court 
or the first Appellate Court which has 
jurisdiction to amend the decree and not 
this Court. In support of his contention, 
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the learned counsel has placed reliance 
on a Division Bench decision of the Patna 
High Court in Batuk Prasad Singh v. 
Ambica Prasad Singh, AIR 1932 Pat 238, 
a Division Bench decision of the Oudh 
High Court in Pt. Tribeni Prasad v, Mt. 
Rukmin Devi, AIR 1941 Oudh 251, a Sin- 
gle Bench decision of tha Bombay High 
Court in Hussain Sab v. Sitaram Vighne- 
shwar, AIR 1953 Bom 122, and a Single 
Bench decision of this Court in Smt. 
Murti Devi v. Bishan Singh, 1966 Cur LJ 
(Punj) 195. On the other hand it is con- 
tended by Mr, Bahl, learned counsel for 
the applicants that it is immaterial whe- 
ther the appeal is dismissed in limine 
under the provisions of Order 41, Rule 11 
of the Code of Civil Precedure or after 
hearing the parties and following the 
procedure laid down in Rules 30 to 37 of 
Order 41. The learned counsel, in support 
of his contention, referred to a Division 
Bench decision of the Andhra Pra- 
desh High Court in Annepu Ramanna v. 
P. Sreeramulu, AIR 1958 Andh Pra 768, a 
Division Bench decision of the Madhya 
Pradesh High Court in Komalchand v. 
Pooranchand, AIR 1970 Madh Pra 119 a 
Division Bench decision of the Allahabad 
High Court in Durga Singh v. Wahid 
Raza, AIR 1965 All 226, a Single Bench 
decision of the Madras High Court in 
Subbamma v, Madhavarao, AIR 1946 
Mad 492, and a Single Bench decisior of 
the Calcutta High Court in Altap AL v. 
Jamsur Ali, AIR 1926 Cal 638. 

5. After hearing the learned 
counsel for the parties, and after gcing 
through the various judicial pronource- 
ments of the various High Courts, I find 
that the respective contentions of the 
learned counsel for the parties are sup- 
ported by the decisions cited by them and 


on both sides weighty reasons are given’ 


for forming that particular view. How- 
ever, Mr. Sachdev, learned counsel for 
Hakam Singh has an edge over the other 
side because of a Single Bench decision 
of this Court in Smt. Murti Devi’s case, 
1966 Cur LJ (Punj) 195 (supra); in that 
decision, without discussing any autho- 
rity, I. D. Dua, J., as his Lordship then 
was, observed thus:— 

“It is common case before me that 
against the decree and judgment of the 
learned Senior Subordinate Judge, an 
appeal was preferred in this Court but 
the same was dismissed in limine. Now, 
if that be so, then there is no question 
of this Court’s decree superseding or re- 
placing that of the Court of first appeal. 
The result, therefore, is that the Court 
below must be considered to have declin- 
ed to exercise the jurisdiction vested in 
it on wholly erroneous and illegal 
grounds because the petition, if meritori- 
ous, could only be disposed of by that 
Court and not by High Court.” 
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In the presence of this decision even it I 
am inclined to take a different view, I 
find it advisable to refer the case fer de- 
cision to a larger Bench; otherwise also 
in view of the conflicting decisions of the 
various High Courts referred to above, I 
fee] that it would be proper if authorita- 
tive pronouncement is given by this 
Court on this point. Accordingly I direct 
that the papers of-this case be laid before 
my Lord, the Chief Justice, for appro“ 
priate orders. As I am referring the case 
on the preliminary objection for decision 
to a larger Bench, the: question whether, 
in the circumstances of the case, amend- 
ment of the decree should be allowed or 
not, may also be decided by the Bench. 


JUDGMENT OF DIVISION BENCH. 


PREM CHAND JAIN, J.:— 6. This 
judgment and order of ours would be 
read in continuation of the referring 
order dated April 3, 1972. 


CA On the admitted facts, the im- 
portant question of law that requires de~ 
termination, is whether an order passed 
by this Court dismissing a regular second 
appeal in limine, is a decree or not and 
whether in such cases, an application for 
the amendment of the decree would lie 
to this Court or before the trial Court 
or the first Appellate Court, as the case 
may be? The answer to the question 
would depend upon determining the na- 
ture of the dismissal of an appeal under 
Order 41, Rule 11 of the Code of Civil 
Procedure, that is, whether the order of 
dismissal is a decree or is an order as dis- 
tinguished from a decree. 


8. It was contended by Mr. Bahl, 
learned counsel for the petitioner, that 
the order passed under the provisions of 
Order 41, Rule 11, is a decree, that there 
is no difference in principle between the 
dismissal of the appeal in limine and the 
disposal of the appeal after notice, that 
even when an appeal is dismissed in 
limine, the dismissal entails confirmatión 
of the decree of the lower appellate 
Court, and that it is this Court alone 
which has jurisdiction to amend the de- 
cree, On the other hand, it was sought 
to be argued by Mr. Sachdev, learned 
counsel for the respondents that when an 
order is passed under the provisions of 
Order 41, Rule 11, then no decree is 
drawn up unlike the case decided under 
the provisions of Order 41, Rules 32 to 37, 
as under those provisions the judgment 
of the Appellate Court must be a judg- 
ment confirming, varying or reversing 
the decree from which the appeal is pre- 
ferred and the decree that is drawn up 
is a decree confirming or varying or re- 
versing the decree of the lower Court. 
Our attention was also drawn by the 
learned counsel to Rule 9 of Chapter 4-H 
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: of Volume 5 of the Rules and Orders of 
this, Court where it is provided that no 
decree shall be drawn up in cases in 
which the decision of the lower Court is 
confirmed under Order 41, Rule 11 of the 
Code of Civi] Procedure. It was also con- 
tended that the Legislature did not in- 
tend to treat the order of dismissal as a 
decree and that is why the amendment 
was made in Section 551 (now equivalent 
to Order 41, Rule 11 of the Code of Civil 
Procedure), by Section 47 of Act VII 
of 1888, by introducing the words ‘may 
dismiss the appeal’ in place of the words 
‘confirm the decision of the Court against 
whose decree the appeal is made.’ 


9. As is evident from the refer- 
ring order, there is a conflict of opinion 
so far as the judicial pronouncements of 
the various High Courts are concerned. 
The decisions of the Calcutta, Madras, 
Allahabad and Andhra Pradesh High 
Courts, support the proposition enunciat- 
ed by the learned counsel for the peti- 
tioner while the decisions of the Bombay, 
Patna and Oudh High Courts, and, in 
addition, a Single Bench decision of this 
Court, support the contention raised by 
the learned counsel for the respondents. 


10. After giving my thoughtful 
consideration to the entire matter, in the 
light of the judicial pronouncements re- 
ferred to before us, I am of the view that 
the contention raised by the learned 
counsel for the petitioner, has consider- 
able force and for the reasons to be re- 
corded, I find myself in full agreement 
with the view taken by the learned 
Judges of the Calcutta, Madras, Allaha- 
bad and Andhra Pradesh High Courts. 


11. From the bare perusal of the 
various relevant provisions of Order 41, 
I find that two modes for the disposal of 
an appeal are provided. The one mode 
conceives the expeditious disposal of 
eases which may be wholly frivolous, 
without giving notice to the respondents 
and causing them unnecessary trouble 
and expense while the other mode con- 
ceives a situation where the appeals 
which are arguable, are decided, after 
giving notice to the respondents and giv- 
ing them opportunity to support the de- 
cision of the trial Court, There is no 
gainsaying that in either case the appel- 
late Court applies its mind, considers the 
question of law and the evidence arising 
in the appeal, and in one case dismisses 
the appeal in limine as no’ case is, made 
out to hear the respondent while in the 
other finds some arguable point of law 
which requires to be elucidated by the 
respondent. In this situation, I hardly 
see any justification for holding that 
there is difference in essence See 
j ent dismissing an appea qe: 
T 41, Rule 11 of the Code of Civil 
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Procedure or that made under Order 41, 
Rule 32 of the Code of Civil Procedure. 
In both the cases the rights of parties 
are finally adjudicated upon. 

12. This Court, while dealing 
with appeals under the provisions of 
Order 41, Rule 11, as earlier observed, 
applies its mind fully to the legal points 
as well as to the evidence, if referred to, 
at the time of arguments, and finding 
that the case is frivolous and without any 
merit, dismisses the same, Such dismissal 
results in conclusive determination of 
the rights of the parties and is also a for- 
mal expression of an adjudication so far 
as this Court is concerned. If the appeal 
is dismissed in limine, after considering 
the merits, it does not mean that such 
a dismissal does not result in the confir- 
mation of the decree appealed against. 
Moreover, this argument also does not 
appeal to me that a dismissal under 
Order 41, Rule 11 is not an adjudication 
of the rights of the parties, and amounts 
to nothing more than a refusal to enter- 
tain the appeal. It is correct that the 
Court acting under Order 41, Rule 11 
does not make any alteration in the judg- 
ment or decree appealed against. Never- 
theless, it is the final determination of 
the controversy as it adjudicates upon 
the questions raised by the appellants so 
far as it is necessary to adjudicate upon 
them for the purposes of the appeal. 


13. Further under Rule 9 of Chap- 
ter 14-B of Volume I of the Rules and 
Orders of this Court, it is provided that 
confirmation of a decision by the appel- 
late Court in exercise. of the powers 
under Order 41, Rule 11, falls within the 
definition of ‘decree’ as given in Section 
2 (2) of the Code, This rule, though ap- 
plicable to the Subordinate Courts, fur- 
ther strengthens the view that an order 
passed under Order 41, Rule 11 is to be 
construed as a decree, It is correct that 
under Rule 9 of Chapter 14-B of Volume 
J, decree is required to be framed when 
an appeal is dismissed under Order 41, 
Rule 11 while in the case of this Court, 
no decree is required to be framed as is 
mentioned in Rule 9 of Chapter 4-H of 
Volume 5, However, this difference is of 
no essence as the order passed under 
Order 41, Rule 11 satisfies all the ingredi- 
ents of a decree. In my view, the non- 
framing of decree-sheet in a case which 
is dismissed by this Court under Order 
41, Rule 11, is immaterial and that fact 
by itself would not warrant a finding 
that such an order is not a decree and 
that it would not merge in it the decree 
of the first Appellate Court, or in other 
words, the doctrine of merger would not 


apply. 


14. During the course of argu- 
ments, much stress was laid by Mr, 
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Sachdev, learned counsel for the respon- 
dents, on the fact that the dismissal of 
an appeal under Order 41, Rule 11, leaves 
the decree of the lower Court untouched, 
neither confirmed nor varied nor revers- 
ed, and it remains the decree of the 
lower Court which has to be amended 
and in such circumstances the order of 
this Court dismissing the appeal in limine 
is simpliciter an order and not a decree. 
Support was also sought from the am- 
endment that was made in Section 551 
of the old Code (now Order 41, Rule 11) 
by Section 47 of Act VII of 1888, by in- 
troducing the words ‘may dismiss the 
appeal’ in place of the words ‘confirm 
decision of the Court against whose de- 
eree the appeal is made’. These argu- 
ments of the learned counsel have been 
advanced on the strength of the decision 
of the Bombay High Court in Bapu v. 
Vajir, (1897) ILR 21 Bom 548, and the 
judicial pronouncement of the Patna and 
Oudh High Courts to which reference has 
been made in the referring order. After 
giving my thoughtful consideration, I do 
not find much substance in the argument 
of the learned counsel for the respon- 
dents and with utmost respect to the 


learned Judges, I find myself unable to | 


agree with the view taken in those judi- 
cial pronouncements. The change in the 
language which was brought about in 
Section 551 by Section 47 of Act VII of 
1888, is hardly of any consequence, It 
would be pertinent to observe at this 
Stage that in Bapu’s case, the learned 
Judges have themselves conceded that 
the dismissal under Section 551 is a de- 
cree as is apparent from the following 
observations: — 

“Mr, Goverdhanram argues that the 

dismissal of the appeal under Section 551 
is a decree and appealable under Section 
584. That may be conceded. Still it is 
clearly not one confirming the decree of 
the lower Court.” 
If I accept the contention of the learned 
counsel for the respondents, then it 
would result in the existence of two de- 
crees in one and the same case at one 
and the same time, that is, (a) the decree 
of the Court below which remains un- 
touched, and (b) the decree of the Court 
which dismisses the appeal in limine. 
This situation was even envisaged by the 
learned Judges of the Patna High Court 
in AIR 1932 Pat 238, as is evident from 
the following observations:— 

“The only flaw that may be found in 
the view taken by the Bombay High 
Court is that the dismissal of the appeal 
being conceded to be a decree within the 


meaning of Section 2, Civil Procedure 
Code, there would be two decrees in 
existence, one of the lower Court and 


the other of the Court dismissing the ap- 
peal under Order 41, Rule 11 (1).” 


Kaithal Municipality v. Pyare Lal 
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In my opinion, it could not be envisaged 
nor could it be the intention of the 
Legislature that two decrees should re- 
main in existence. Further I am of the 
view that the whole case is being looked 
at from a perspective which is not ten- 
able. Once we concede that the order 
dismissing the appeal under Order 41, 
Rule 11 is a decree, then it automatically 
results in the merger of the decree of 
the Court below, and as a result thereof 
it is this Court which can amend the 
decree. Moreover, the question of juris- 
diction cannot be decided on the premises 
that the decree of the Court below re- 
mains untouched; rather it has to be de- 
cided keeping in view the fact that it is 
the judgment or order of this Court 
which has finally determined the rights 
of the parties. It is beyond my compre- 
hension that after the final adjudication 
by this Court, the jurisdiction to amend 
the decree of the lower Court which has 
been affirmed as a result of the dismissal 
of the appeal would vest in the inferior 
Court. If such a course is permitted, then 
the result that would follow, would be 
that the lower Court would be in a posi- 
tion to again reopen the matter between 
the parties which had been finally- ad- 
judicated upon and settled between the 
parties by this Court, This course cer- 
tainly is neither permissible nor warrant- 


ed by any law. As earlier observed, I 
am in full agreement with the view 
taken by the High Courts of Andhra 


Pradesh, Allahabad, Madras and Cal- 
cutta and with respect, am unable to 
concur with the view taken by the learn- 
ed Judges of the High Courts of Patna, 
Bombay and Oudh and a learned Single 
Judge of this Court in 1966 Cur LJ (Punj) 
195. 

15. In the light of the discussion 
above, I hold that the order passed by 
this Court dismissing the appeal in limine 
under Order 41, Rule 11, is a decrée and 
that an application for the amendment 
of the decree lies to this Court. The case 
now shall go back to the learned Single 
Judge for deciding the same on merits, 


HARBANS SINGH, C. J.:— I agree. _ 
Order accordingly, 
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Index Note:— (A) T. P. Act (1882), 
S. 116 — Tenant holding over after deter- 
mination of lease — Landlord accepting 
rent — Tenancy created by the “holding 
over” is a new tenancy in law. 


Brief Note:— (A) The tenant offered 
to renew the previous tenancy on the old 
terms after his interest under the previ- 
ous rent note had ceased and on the other 
side, there was a positive assent by the 
landlord to the tenants continuing in 
possession of the premises on the old 
terms and that assent could be deduced 
by the-acceptance of the rent from the 
tenant as such and.in clear recognition 
of the tenancy rights asserted by the 
person who paid it. A’ new tenancy 
would come into operation. AIR 1949 FC 
124, Foll, (Para 7) 
Cases Referred: Chronological Paras 


AIR 1949 FC 124 = 1949 FCR 262, Kai 
Khushro Bezonjee Capadia v. Bai Jer- 
bai Hirjibhoy Warden 6 


D. N. Aggarwal, for Appellant: V., K. 
Gupta and N. C. Jain, for Respondent 
No. 4. 


JUDGMENT :— On 30th August, 
1960, Piarey Lal took on lease two plots 
of land Nos. 198/11 and 199/11, situate in 
Kaithal, District Karnal, from the Muni- 
cipal Committee, Kaithal. on a yearly 
rent of Rs. 114/- for the period com- 
mencing lst April, 1960, to 31st March, 
1961, It was mentioned in the rent note 
that Piarey Lal would not sub-lease 
these plots to anybody and vacate them 
after the expiry of the lease period, It 
appears that soon after the writing of 
the rent note, Piarey Lal gave these 
plots on rent to Raj Kumar and Har- 
dwari Lal. On 17th January, 1962, ano- 
ther rent note for the period ist April, 
1961 to 3lst March, 1962. was written in 
favour of the Committee by Yash Pal, 
acting as the Attorney of Piarey Lal, re- 
garding these very plots on the same 
rent, In April 1963, the Committec filed 
a suit for possession of these plots and 
recovery of Rs. 114/- as rent against 
Yash Pal, Piarey Lal, Raj Kumar and 
Hardwari Lal, defendants Nos. 1 to 4 
Two grounds were taken in support of 
the claim. The first was that Yash Pal 
and Piarey Lal had sublet these plots to 
Raj Kumar and Hardwari Lal without 
the consent of the Committee and the 


second was that the tenants had not paid ’ 


any rent from Ist April, 1962 to 31st 


March, 1963. 

2 The suit was contested by all 
the defendants. The case set up by de- 
fendants Nos. 1 and 2, namely. Yash Pal 
and Piarey Lal, was that the latter had 
constructed two shops cn the plots by 
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incurring an expense of Rs. 3,000/- and 
subsequently, mortgaged them with the 
former on 4th April, 1961. The position 
taken up by defendants Nos. 3 and 4 was 
that they were the sub-tenants of these 
plots under Piarey Lal and had been in 
ee thereof since a very long 
ime. 


3. The trial Court decreed the 
suit for possession of the plots against 
all the defendants, but rejected the 
claim for the recovery of Rs. 114/-. as, 
according to it, the amount had been 
realised by the plaintiff. 


4. When the matter went in ap- 
peal before the learned Senior Subordi- 
nate Judge, Karnal, he came to the con- , 
clusion that the finding given by the trial 
Court that Yash Pal had executed the 
rent-deed dated 17th January, 1962, as 
the Attorney of Piarey Lal, was not cor- 
rect. According to the learned Judge, it 
had not been established on the record 
that Yash Pal was the Mukhtiar-i-am of 
Piarey Lal. He further found that Yash 
Pal had no authority to execute the said 
rent note in favour of-the plaintiff. The 
learned Judge also held that the plaintiff 
should fail, because they had not issued 
a notice under Section 106 of the Trans- 
fer of Property Act to the defendants 


‘before filing the suit. The finding of the 


trial Court on this point, however, was 
that there was no necessity for issuing 
any notice, because the tenancy was for 
a fixed period and after the same was 
over, there was no point in sending such 
a notice to the defendants. The learned 
Senior Subordinate Judge, on the other 
hand, came to the conclusion that after 
the expiry of the period of tenancy men- 
tioned in the rent note, Piarey Lal þe- 
came a tenant holding over, inasmuch as 
the Committee was realising the rent of 
the plots in his name. Reference in this 
connection was made to the receipt, Ex- 
hibit P-3, which was for the rent per- 
taining to the year 1962-63. Reliance was 
also placed on a notice, Exhibit P-4, given 
by the Committee on 3rd October/3rd 
December, 1962, in which rent was de- 
manded from Piarey Lal for the year 
1962-63. Both these circumstances, ac- 
cording to the learned Judge. showed 
that the Committee was treating Piarey 
Lal and not Yash Pal as their tenant. It 
was conceded before the learned Judge 
that if Piarey Lal was a tenant holding 
over, then a notice under Section 106 of 
the Trarster of Property Act was re- 
quired to be given to him before filing 
the suit for possession of the property. 
That notice, admittedly, having not been 
issued, the plaintiff was liable to fail on 
that ground. As a result, the appeal was 
accepted, the judgment and decreé of the 
trial Court reversed and the suit dis- 
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missed. Against that decision, the pre- 
sent second appeal has been filed by the 
Committee. 


5. It is beyond dispute that if zhe 
finding of the learned Senior Subordinate 
Judge that Piarey Lal was a tenant hold- 
ing over, is correct, then the plaintiff's 
suit must be dismissed, because, admit- 
tedly, no notice under Section 106 of the 
Transfer of Property Act was issued to 
him before filing the suit and suck a 
notice was necessary under the law. The 
point argued before me is whether this 
finding is in accordance with law. In 
other words, is it right to say in the cir- 
cumstances of this case that Piarey Lal 
was a tenant holding over? 


G. It is true that though the effect 
of holding over has been mentioned in 
Section 116 of the Transfer of Property 
Act, there is no definition given of a 
“tenant holding over” in the said Act. 
The Federal Court had the occasion to 
deal with this matter in Kai Khushroo 
Bezonjee Capadia v. Bai Jerbai Hirjibhoy 
Warden, AIR 1949 FC 124. and there it 
was observed, per majority, as under:— 

“The tenancy, which is created by 
the ‘holding over’ of a lessee or under- 
lessee, is new tenancy in law even though 
many of the terms of the old lease might 


be continued in it, by implication; and it 


eannot be disputed that to bring new 
tenancy into existence, there must be 
a bilateral act. What Section 116 contem- 
plates is that on one side there should 
be an offer of taking a renewed or fresh 
demise evidenced by the lessee’s or sub- 
lessee’s continuing in occupation of the 
property after his interest has ceased and 
on the other side there must be a defi- 
nite assent to this continuance of posses- 
sion by the landlord expressed by ac- 
ceptance of rent or otherwise. The assent 
of the landlord which is founded on ac- 
ceptance of rent must be acceptance of 
rent as such and in clear recognition of 


the tenancy right asserted by the person 
who pays it.” 


The question for decision is 
whether the requirement mentioned by 
the Federal Court for a finding that 
Piarey Lal is a tenant holding over have 
been complied with in this case or not. 
There is no manner of doubt that by vir- 
tue of the receipt, Exhibit P-3, the rent 
was accepted by the Municipal Commit- 
tee on behalf of Piarey Lal for the year 
1962-63 after the tenancy period men- 
tioned in the original rent note dated 
30th August, 1960, Exhibit P-9, executed 
by Piarey Lal himself was over. It is also 
beyond dispute that the plaintiff them- 
selves had issued a notice. Exhibit P-4, 
demanding the rent for the year 1962-63 
from Piarey Lal. I am purposely avoid- 
ing a reference to the subsequent reni 
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note dated 17th January, 1962, which was 
executed by Yash Pal as Mukhtiar-in- 
am of Piarey Lal, because the finding 
given by the learned Senior Subordinate 
Judge was that it had not been establish- 
ed on the record that Yash Pal was in 
fact the attorney of Piarey Lal. But, as 
I have already said, the fact remains 
that the rent was paid to the Committee 
on behalf of Piarey Lal for the year 
1962-63 after the same had been de- 
manded from the latter by the former 
after the lease period mentioned in Exhibit 
P, 9, dated 30th August, 1960, was over, If 
these were the facts, could it be said that 
Piarey Lal was a tenant holding ov r? If 
the Municipal Committee had known that 
Yashpal was not the Mukhtiar-i-am of 
Piarey Lal, when he executed the rent note 
dated 17th January, 1962, Exhibit P. 1, 
after the period covered by the first rert 
note, Exhibit P. 9, was over, would they 
have accepted the rent from Piarey Lal? 
Then again, would they have even de- 
manded the rent from Piarey Lal under 
those circumstances? Unfortunately, the 
oral evidence produced in this case by 
either of the parties does not make the 
position clear so far as these two mat- 
ters are concerned, When the Federal 
Court was saying that a new tenancy 
would come into operation, they obvious- 
ly implied that the tenant wanted to 
continue as a tenant on the old terms 
and the landlord was accepting rent from 
on that basis. According to the 
Federal Court, the new tenancy would 
come into operation if there was a bilate- 
ral act. In other words, the tenant of- 
fered to renew the previous tenancy on 
the old terms after his interest under 
the previcus rent note had ceased and on 
the other side, there was a positive as- 
sent by the landlord to the tenants con- 
tinuing in possession of the premises. on: 
the old terms and that assent could be 
deduced by the acceptance of the rent 
from the tenant as such and in clear re- 
cognition of the tenancy rights asserted 
by the person who paid it. The difficulty 
regarding this point has arisen, because 
there was no specific issue on the point 
whether Piarey Lal was a tenant hold- 
ing over or not. It is also significant to 
mention that in the pleadings of th2 par- 
ties, especially of the plaintiff Municipal 
Committee, the expression ‘tenant hold- 
ing over’ has even not been referred to. 
Learned counsel for the appellant, how- 
ever, submitted that this question would 
be covered by issue No. 3, which was— 
“Did the plaintiff serve upon defendants 
Nos. 1 and 2 a notice under Section 106, 
Transfer of Property Act, and if not, 
what effect? O. P.” His argument was 
that if Piarey Lal was a tenant holding 
over, then notice under Section 106 of 
the Transfer of Property Act was neces- 
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sary and if not, the said notice would 
not be essential. If that be so, then the 
plaintiff should have led some evidence 
to show that the Committee would not 
have either demanded the rent from 
Piarey Lal or accepted the same on his 
behalf, if they had information that Yash 
Pal was not his Mukhtiar-i-am and he 
had no authority to execute the rent 
note, Exhibit P-1, dated 17th January, 
1962. This became all the more necessary, 
because in the joint written statement 
filed by Yash Pal and Piarey Lal, it had 
been specifically mentioned in para 1 
(on merits) thereof that it was denied 
that Yash Pal was the Mukhtar of Piarey 
Lal, Immediately when this averment in 
the written statement came to the 
knowledge of the plaintiff, they should 
have led some evidence with regard to 
the facts already mentioned by me, 
especially when they knew that issue 
No. 3 was framed in the case and the 
question of Piarey Lal being a tenant 
holding over, might arise under the 
same, as is being contended by the learn- 
ed counsel for the appellant before me. 
Oral evidence produced by the parties 
on this point, as I have already men- 
tioned above, does not throw any light 
on this matter. It is true that in the 
natural course of events, one can imagine 
that the Committee could not have 
either demanded the rent from Piarey 
Lal or accepted the same on his behalf 
if Exhibit P-1 had not come into exist- 
ence, In order to avoid drawing this in- 
ference, however, it would, in my opin- 
ion, be in the interest of justice that 
before a final decision was given in the 
case, both the parties be given a chance 
to lead evidence on the point whether or 
not Piarey Lal could be considered to 
be a tenant holding over, especially 
when, as I have already stated, there was 
no pleading on this point and, conse- 
quently, no specific issue struck regard- 
ing the same. The trial Judge is directed 
to give his report on this point after giv~ 
ing a reasonable opportunity to both the 
parties to lead evidence thereon, The re- 
port should come through the lower Ap~ 
pellate Court, which shall also record its 
own finding thereon after hearing the 
counsel, The said report should reach 
this Court within three months. Let the 
papers of this case be sent to the trial 
Judge for this purpose. Parties have been 
directed to appear before him on 10-12- 
1973. 


8. It may be mentioned that the 
learned counsel for the respondents also 
raised the point that the plaintif had 
come to Court with a specific allegation 
that defendant No. 1 as Mukhtar of de- 
fendant No. 2, had taken the plots on 
an annual rent of Rs. 114/- from 1-4-1961 
to 31-3-1962 and written a rent note 
a 3 
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dated 17th January 1962, and it was 
agreed that the plots would be returned 
to the plaintiff in the same condition in 
which they had been taken on rent. De- 
fendants Nos. 1 and 2 had, without the 
permission of the plaintiff, given the 
said plots on rent to defendants Nos. 3 
and 4, and this they had no right to do. 
The defendants had been given notice to 
vacate the plots, but they neither did so 
nor paid the rent for the period 1-4-1962 
to 31-3-1963. On this ground, it was stat- 
ed that the plaintiff wanted to evict the 
defendants and did not want to keep 
them as their tenants. They, therefore, 
brought this suit in April 1963 for eject- 
ment and also for the recovery of Rupees 
114/- as rent for the period commencing 
1-4-1962 to 31-3-1963. According to the 
learned counsel, since the finding given 
by the lower Appellate Court was that 
defendant No. 1 was not the Mukhtar 
of defendant No, 2, therefore, the rent 
deed, on the basis of which the suit was 
brought, had to be ruled out of consi- 
deration, and that being so, the suit 
should have been dismissed on that 
ground alone, because no other question 
for decision arose on the pleadings of 
the plaintiff themselves, 


9, It is not possible to accept this 
contention of the learned counsel, be- 
cause it is not the case of the defendants 
that they were not the tenants of this 
land and were either owners thereof or 
trespassers. As a matter of fact, they 
accepted themselves to be the tenants 
and pleaded that the suit was not com- 
petent as no notice to quit had been 
served upon them, as required by Sec- 
tion 116 of the Transfer of Property Act. 
They had also admitted that they had 
built shops on the plots and had induct- 
ed defendants Nos. 3 and 4, though there 
was no relationship of landlord and ten- 
ant between the latter and the plaintiff. 
This apart, such an argument was never 
raised in any of the Courts below and 
it is clear from their judgments that it 
was understood by the parties that de~- 
fendant No. 2 Piarey Lal was the tenant 
of these plots under the plaintiff and 
the whole evidence was led by the par- 
ties keeping that fact in view. Under 
these circumstances, it could not be held 
that simply because Yash Pal had not 
been found to be the Mukhtar of Piarey 
Lal and the rent deed, Exhibit P-1, exe- 
cuted by him, therefore, not binding on 
the latter, the suit for the ejectment of 
the defendants should be rejected on 
that ground alone. 


Order accordingly. 


pe aae men 


1974. 
AIR 1974 PUNJAB AND HARYANA 243 
(V 61 C 82) 
FULL BENCE 


D. KX MAHAJAN, R. S. NARULA AND 
PRITAM SINGH PATTAR, JJ. 

Chandi Ram, Petitioner v.. The State of 
Punjab and others, Respondents. 

Civil Writ No. 3113 of 1971, D/- 14-3- 
1974 decided by Full Bench on order of re- 
ference made by R. S. Narula and A. D. 
Koshal, JJ., D/- 18-8-1971. 

Index Note:— (A) Punjab Securify of 
Land Tenures Act (10 of 1953), Ss. 18 and 6 
— Transfers by JIand-owner — Transferees 
small landowners — Application for purchase 
of land by tenant of transferee is not main- 
tainable. 

Brief Note:— (A) In order to make an 
application for purchase, the tenant has to 
be a tenant of a landowner other than a 
small landowner. (Para 6) 


Therefore where the disputed lands were 
transferred by an oral gift by one M to his 
three sons, the. tenant of the transferees who 
were admittedly small landowners has no 
right to. make an application under Section 18 
for the purchase of the land gifted by M. By 
reason of the transfers made by M, who was 
admittedly a big landowner, he ceased to be 
the landowner of the land in dispute. At 
the date of the transfers, the petitioner tenant 
not being a tenant of the land, his right 
under Section 18 has to be judged vis-a-vis 
the transferees, whose tenant he became. 

(Para 8) 


The relationship of a landlord and a 
tenant is a contractual one. It is only when 
that. relationship has come into being that 
the Act affords protection to the tenant. So 
far as M is concerned, the petitioner was 
not his. tenant. Therefore, the petitioner can- 
not claim protection of the Act. It is not 
disputed that the transferees are not big 
landowners and the transfers in their favour 
are sought to be ignored by recourse to Sec- 
tion 6, but that does not bring into play Sec- 
tion 18, because the fundamental requirement 
both under Sections 6 and 18 is lacking, 
namely that the petitioner is the tenant of 
M, who admittedly was a big landowner. Case 
law discussed. (1963) 65 Pun LR 652, Con- 
sidered. (Para 11) 
Cases Referred > Chronological Paras 
(1963) 65 Punj LR 652 = ILR (1963) 2 Punj 

808, Ganpat v. Jagmal 1, 5, 8, 9, 12 

K. L. Jagga with H. R. Aggarwal, for 
Petitioner; Satya Parkash Goyal, with R. C. 
Setia, for Respondents Nos. 3 to 5. 


D. K. MAHAJAN, J. :— When this peti- 
tion. was admitted, the Admitting Bench direct- 
ed that the papers of the case may be Iaid 
before the learned Chief Justice for constitut- 
ing a Full Bench as some portion of the 
decision in Ganpat v. Jagmal, (1963) 65 Pun 
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LR 652, had to be considered. That is how, 
this petition has been placed before us. 

2. The facts giving rise to this peti-- 
tion are as follows: The land in dispute be- 
longed to Munshi Ram. Munshi Ram made 
an oral gift of the same to his three sons, 
Harbans Lal, Mathra Dass and Kewal 
Krishan, on the 16th of March, 1952. Before 
the mutation could be attested, the Punjab 
Security of Land Tenures Act, Punjab Act 10 
of 1953, (hereinafter referred to as the Act) 
came into force with effect from 15th April, 
1953. The mutation of the oral gift was 
sanctioned on 7th October, 1953. On 1ith 
of January, 1967, Chandi Ram, the present 
petitioner, filed three applications for pur- 
chase of the land which had been gifted by 
Munshi Ram to his three sons under Sec- 
tion 18 of the Act. Three applications were 
necessitated because there were three donees. 
These applications were made to the Assistant 
Collector. On the 6th September, 1967, 
Harbans Lal, Mathra Das and Kewala Krishan 
filed ejectment petitions against Chandi Ram 
pleading that they were small landowners and 
needed the land for self-cultivation. On the 
28th March, 1969, the tenant’s applications 
under Section 18 of the Act were allowed and 
the ejectment applications of the landowners 
were dismissed. The landowners then moved 
the Collector in appeal but without success. 
Thereafter, a revision petition was preferred 
to the Commissioner, Jullundur Division and 
that too was rejected by the Commissioner. 
Ultimately, a further revision was preferred 
before the Financial Commissioner and the 
Financial Commissioner allowed the same on 
28th of July, 1971. His order is Annexure 
‘D’ and that is the order which has been 
impugned in the present proceedings under 
aaa 226 and 227 of the Constitution of 

a. 

3. At no stage during the proceedings 
under Section 18 of the Act, it was contend- 
ed that the petitioner-tenant was in possession 
of the land at the date when the transfers, 
that is, the gifts, were made. The only con- 
tention was that the petitioner-tenant was in 
possession of the land for a period of six 
years at the date of the applications. The 
Financial Commissioner proceeded to decide 
the revision petition on the admitted basis that 
the petitioner-tenant was not in possession of 
the land as a tenant under Munshi Ram, but 
that he was a tenant under the donee-trans- 
ferees from Munshi Ram. No attempt was 
made either at the hearing before the Finan- 
cial Commissioner or thereafter that the peti- 
tioner-tenant had been under a misapprehen- 
sion and, therefore, he did not either allege 
or prove that he was a tenant on the iand 
before or at the transfer made by Munshi 
Ram. It is after the petition had been ad- 
mitted that on the 3rd of September. 1971 
an application was made under Order Al, 
Rule 27, read with Section 151 of the Code 
of Civil Procedure for permission to place 
Khasra Girdawaris and other revenue papers 
on the file of the case in the interest of jus- 
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tice. This application was rejected by the 
Division Bench on 11th November, 1971. The 
only documents filed with the application 
were the Khasra Girdawari entries wherein 
for the first time the petitioner is shown as 
a tenant in Kharif 1952, and thereafter. No 
Jamabandi entry was produced to show that 
the petitioner was in possession of the land 
as a tenant under Munshi Ram at the time 
when Munshi Ram transferred the same to 
his sons. 


4, At the hearing today, a further 
application was made under Order 1, Rule 10; 
Order 22, Rule 3 and Section 151 of the 
Code of Civil Procedure, for bringing on re- 
cord the legal representatives of Munshi Ram. 
It may be mentioned that Munshi Ram was 
not party to the proceedings before the re- 
venue authorities right from the Assistant 
Collector to the Financial Commissioner. He 
was impleaded for the first time in this peti- 
tion under Articles 226 and 227 of the Con- 
stitution of India. As Munshi Ram is not a 
necessary party, we have declined to allow 
this application and have rejected the same. 


5, The question that requires deter- 
mination is whether the decision of the 
Financial Commissioner is in accordance with 
law. The main argument before the Finan- 
cial Commissioner was that in Ganpat’s case 
(1963) 65 Pun LR 652 no distinction was 
made in the case of a tenant who was in 
possession of the land as a tenant under the 
transferor and the case of a tenant inducted 
by the transferee after the transfer. The 
main burden of the argument is on the basis 
of Section 6 of the Act. So far as Sec- 
tion 18 of the Act is concerned, by itself, it 
does not help the case of the petitioner be- 
cause the petitioner was not a tenant of the 
transferor and so far as the transferee is con- 
cerned, Section 18 will not help him because 
the transferee is a small landowner. That is 
why the entire attempt of the petitioner be- 
fore us was to persuade us to hold that 
Section 18 will also come into play irrespec- 
tive of the fact whether the tenant held the 
land under a landowner though he had trans- 
ferred the land which was not in possession 
of any tenant and on that land later on the 
transferee, who is a small landowner, had in- 
ducted the tenant, who is seeking to purchase 
the land under Section 18. Section 18 pro- 
vides that a tenant of a landowner other 
than the small landowner, who has been in 
continuous occupation of the land comprised 
in his tenancy for a minimum period of six 
years, or who has been restored to his ten- 
ancy under the Act and whose period of 
continuous occupation of the land comprised 
in his tenancy immediately before ejectment 
and immediately after restoration of his ten- 
arcy together amounts to six years or more, 
or who was ejected from his tenancy after 
the 14th of August, 1947 and before the com- 
mencement of this Act and who was in con- 
tinuous occupation of the land comprised in 
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his tenancy for a period of six years or more 
immediately before his ejectmeni, is entitled 
to purchase from the landowner the land so 
held by him but not included in the reserved 
area of the landowner. This right is denied 
to a tenant who has sublet the land or part 
thereof to any person during the period of 
his continuous occupation unless he was suf- 
fering from a legal disability or physical in- 
firmity and in the case of a woman, was a 
widow or was unmarried. 


6. It will be seen from the plain 
language of this provision that in order to 
make an application for purchase, the tenant 
has to be a tenant of a landowner other than 
a small landowner. Undoubtedly, Munshi 
Ram was a landowner and at the date when 
Munshi Ram disposed of the land in dis- 
pute the petitioner was not his tenant. There- 
fore, there is no question of the right accru- 
ing to the petitioner under Section 18 so 
far as Munshi Ram is concerned. It is also 
no doubt true that when the application was 
made, the petitioner was a tenant of the 
transferees who are admittedly small land- 
owners and as such the very language of 
Section 18 would bar an application for pur- 
chase inasmuch as no right is given to a ten- 
ant of a small landowner to purchase the land 
owned by such small landowner. 


7. When faced with this difficulty, the 
learned counsel for the petitioner, has pressed 
into service Section 6 of the Act which is in 
the following terms. He has also drawn our 
attention to Section 10-A (b) and Section 16 
of the Act. These provisions have been 
quoted below for facility of reference :— 

“6, No transfer of land, except a bona 
fide sale or mortgage with possession or a 
transfer resulting from inheritance, made after 
the 15th August, 1947 and before the 2nd 
February, 1955, shall affect the rights of the 
tenant on such land under this Act. 

_ 10-A (b) Notwithstanding anyhing con- 
tained in any other law for the time being 
in force and save in the case of land acquir- 
ed by the State Government under any law 
for the time being in force or by an heir by 


‘inheritance no transfer or other disposition 


of land which is comprised in surplus area at 
the commencement of this Act, shall affect 
the ultilization thereof in clause (a). 

Explanation.— Such utilization of any 
surplus area will not affect the right of the 
ee Va to receive rent from the tenant so 
settled. 


16. Save in the case of land acquired by 
the State Government under any law for the 
time being in force, or by an heir by inheri- 
tance, no transfer or other disposition of land 
effected after the ist February, 1955, shall 
affect the rights of the tenant thereon undep 
this Act.” 

8. The scheme of the Act was con- 
sidered in Ganpat’s case (1963) 65 Pun LR 
652 and it will be profitable to refer to some 
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relevant observations bearing on the subject. 
In the statement of facts it is stated :— 


“It is common ground that before the 

gifts were executed by the landowners in 
favour of the donees, the tenants, who are 
seeking to purchase the land under Section 18 
of the Act, were the tenants of the transferor- 
landowners.” 
Thereafter, the facts of each case decided by 
Ganpat’s judgment were set out. Excepting 
in one case, the facts were identical. The 
facts in Civil Writ No. 456 of 1961 were dif- 
ferent. In that case, the tenant seeking to 
purchase the land was not a tenant of the 
transferor. However, the decision in this 
case also was the same as that in the other 
cases. This seems to be more of an error 
than anything else, because my pertinent at- 
tention was not drawn to this distinction. 
The only matter that was debated before us 
in Ganpat’s case was, whether the period of 
six years has to be reckoned from 15th of 
April, 1953, when the Act came into force, 
or backwards from the date of the applica- 
tion. The contention that was seriously pres- 
sed in Ganpat’s case was that the period of 
six years has to be reckoned from 15th April, 
1953, but this contention was repelled. Other- 
wise, the decision proceeded on the basis that 
the right under Section 18 arises qua a land- 
owner who is a big landowner of a tenant 
in whose favour Section 18 of the Act ope- 
rates. In other words, to get the benefit of 
Section 18, the tenant has to be a tenant of 
a big landowner. By reason of the transfers 
made by Munshi Ram, he ceased to be the 
landowner of the land in dispute. At the 
date of the transfers, the petitioner was not 
a tenant of the land. He became a tenant 
of the land under the transferees, and, there- 
fore, his right under Section 18 has to be 
judged vis-a-vis the transferees whose tenant 
Ihe became. Therefore, no assistance can be 
drawn from Ganpat’s case, where in Civil Writ 
No. 456 of 1961 was treated at par with the 
other Civil Writs, though in Civil Writ 
No. 456 of 1961 the tenant claiming the right 
under Section 18 was not the tenant of the 
transferor. After considering the scheme of 
the Act and its various provisions, it was 
observed in Ganpat’s case :— 


“The overall result of the provisions of 
the Act, which have been noticed above, is 
that for purposes of determining under the 
Act the area owned by a ‘landowner’ all 
transfers of land excepting a bona fide sale, 
an acquisition by Government or by an heir 
by inheritance have to be ignored. The ten- 
ant is to continue as a tenant for ten years 
unless he is a tenant on the reserved area 
or is a tenant of a ‘small landowner’. There- 
fore, a tenant on the land which has been 
transferred and that transfer is not any one 
of the recognised transfers will continue to 
be the tenant on the land irrespective of the 
transfer. Therefore, if he satisfies the condi- 
tions which are a pre-requisite to the exercise 
of his right of purchase under Section 18 
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and one of the conditions being that the 
land is held by the ‘landowner’ he can pur- 
chase it. Thus for the purposes of Sec- 
tion 18 a tenant cannot exercise his right of 
purchase by ignoring the transfer. This seems 
to be the true legal position with regard to 
all transfers made between 15th August, 1947 
and 15th April, 1953, the date on which the 
Act came into force. It is significant that 
the transfers other than those excepted by 
Sec. 6 do not become void or inoperative so 
far as the transferor and the transferee are 
concerned but they cannot be recognised 
when they come in conflict with the purpose 
and the provisions of the Act. Bona fide sales 
are outside the prohibition regarding transfers 
under Section 6 between 15th August, 1947 
and 15th April, 1953, and are also not pro- 
hibited even after the 15th April, 1953. See 
in this connection Section 16. However, the 
tenant has the right to pre-empt such sales 
out of the reserved area of a ‘landowner’ if 
his suit for pre-emption is otherwise within 
time. 


The basis of the Act is to put a ceiling 
on land holdings and for that purpose the 
holding of a ‘landowner’ has to be determin- 
ed. In order to determine that holding the 
area owned by him, at the date of the Act, 
has to be determined. For that purpose, cer- 
tain transfers are not recognised while cer- 
tain other transfers are recognised. On that 
determination depends the status of the ‘land- 
lord’, Either he falls into the category of 
a ‘landowner’ or a ‘small landowner’. There 
is no provision in the Act to the effect that 
after the transfer the tenant is to be deemed 
to be still the tenant of the ‘landowner’ mak- 
ing the transfer. Only his eviction was bar- 
red for ten years vide Section 7. If his 
landlord is a ‘landowner’ he can buy his hold- 
ing unless his holding is part of the reserved 
area. But if he is the tenant of a ‘small 
landowner’ both these rights are denied to 
him. This being the fundamental structure 
of the Act, it has to be seen whether the 
amendments made in the Act from time to 


time have made any departure from its 
scheme and purpose.” 


9, In Ganpat’s case (1963) 65 Pun LR 
652 the history of the amendments by 
Amending Acts No. 57 of 1953, No. 11 of 
1955, No. 46 of 1957 and No. 4 of 1959 
was considered and it was observed :— 

“It will be clear that up to this stage all 
transfers can pass title but the prohibited 
transfers under Section 6 had to be ignored 
for the purpose for determining the total area 
owned by the landowner at the commence- 
ment of the Act. It was out of the total 
area owned that the ‘landowner’ had to carve 
out his reserved area and the rest was to fall 
in the category of surplus area. There is 
no prohibition on transfers excepting the one 
under Section 10-A (b) and that only for the 
purposes of utilisation of the surplus area, 
from 15th April, 1953, to the 30th July. 1958 
when by Ordinance and later on by the Act 
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on the same lines, namely, the Amending Act 
No. 4 of 1959, all acquisitions of land over 
and above the permissible area by a land- 
owner or a tenant were prohibited and were 
to be void.” 

This is the view that was taken by the learn- 
ed Financial Commissioner in Suba Singh’s 
case 1961 Lah LT 12. The position that 
prevailed upto the Punjab Security of Land 
Tenures (Amendment and Validation) Act 14 
of 1962 was explained in Ganpat’s case as 
follows :— 


“This obviously means that transfers and 
dispositions made before the Ist February, 
1955, are unaffected. If the legislature also 
wished to disregard all transfers made before 
that date it could easily have said so. If it 
wanted to avoid dispositions made after the 
commencement of this Act and affecting the 
rights of the tenants all that the Legislature 
had to do was to have substituted the words 
‘after the enactment of this Act’ for the 
words ‘after the ist February, 1955’. Since 
it has not done so it must be presumed that 
the rights of tenants vis-a-vis transfers made 
by landowners were sought to be protected 
after the Ist February, 1955, and not earlier. 
As pointed out by the learned Commissioner, 
it is also significant that the right conferred 
on a tenant to pre-empt or purchase the land 
comprised in his tenancy follows the provi- 
sions of Section 16. Turning to Section 6 
all that it states is that ‘for the purposes of 
determining under this Act the area owned 
by a landowner all transfers of land except, 
made after the 15th August, 1947, and before 
the commencement of this Act shall be 
ignored’, The plain implication of the sec- 
tion if read along with Section 16, to my 
mind, is that it is applicable to landowners 
only for determining their surplus area and 
its utilization under Section 10-A for the re- 
settlement of ejected tenants, and not for 
safeguarding the rights of tenants against 
transfers etc. For that purpose Section 16 
has been specifically provided with a categori- 
cal date line. It is a well-recognised prin- 
ciple of interpretation that where there is 
more than one provision touching on the 
same subject, then the specific provision must 
override the general one. Even if it is 
assumed for the sake of argument that this 
section also helps tenants under Section 18, 
then it is apparent that there is a lacuna be- 
tween the period from the commencement of 
this Act (15th April, 1953) and the Ist 
February, 1955, specified in Section 16. This 
means that landowners who made disposi- 
tions affecting the rights of tenants between 
these two dates are saved while their col- 
leagues who made identical transfers after the 
15th August, 1947, and before the commence- 
ment of this Act are to be penalised. This 
would be manifestly unfair and discriminatory. 
It could never have been the intention of 
the Legislature to bring about such a result. 
Consequently, the only proper interpretation 
that can be placed on the wordings and spirit 
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of Section 16 is that transfers and disposi- 
tions, except the protected ones, made after the 
ist February, 1955 shall be disregarded if 
they adversely affect the rights of the tenant, 
and those made earlier shall be ignored. The 
purpose of Section 6, as already mentioned, 
is to preserve and perpetuate the surplus area 
of a landowner with the object of fulfilling 
the objectives of Section 10-A, by ignoring 
certain transactions made by him between 
specified dates.” 


I am, therefore, clearly of the view that 
Suba Singh’s case is rightly decided. This 
will be apparent from what I have already 
Stated. Certain transfers between the 15th 
August, 1947, and the 15th April, 1953, were 
not to be recognised for the purposes of 
determining the area owned by a landowner. 
Apart from this, these transfers were good 
and valid transfers and did pass title from the 
transferor to the transferee. There was no 
similar prohibition with regard to transfers 
after the 15th April, 1953, up to 30th July, 
1958, for the obvious reason that the per- 
missible area vis-a-vis each landowner had 
to be determined on the 15th April, 1953, 
and whatever was beyond that area was to 
be surplus area. The transfers out of the 
surplus area were not to affect the right of 
the Government to utilise the same after the 
commencement of the Act, that is, after the 
15th April, 1953. Therefore, if the transfers 
are good and pass title, the tenant who wants 
to exercise the right of purchase under Sec- 
tion 18 has to satisfy the requirements of 
that provision and one of the requirements 
of the same is that the land which he seeks 
to purchase is held by a ‘landowner’. In all 
the present cases the lands are owned by 
small landowners and are not held by a 
‘Iandowner’, and therefore, the tenants can- 
not purchase the same. They can only pur- 
chase the same if the transfers by which the 
lands have vested in the small landowners are 
to be ignored. There is no provision under. 
which they can be ignored for the purposes 
of Section 18 of the Act, and for the first 
time a provision for ignoring them was made 
by Section 16 after it was substituted by 
Act No. 11 of 1955, which provided that no 
transfer after the Ist February, 1955, shail 
affect the rights of the tenants in the land. 
Therefore, all transfers prior to the Ist Feb- 
ruary, 1955, cannot be ignored for the purpo- 
ses of Section 18. This date seems to have 
been modified by enactment of Section 19-B 
which in terms recognises all transfers up to 
the 30th July, 1958. However, it is not ne- 
cessary to examine this matter any further 
because all the transfers in cases before us 
are of a date prior to the Ist February, 1955 
and the reasoning of the Financial Commis- 
To in Suba Singh’s case fully applies to 
them.” 


10. The Punjab Security of Land 
Tenures (Amendment and Validation) Act 
No. 14 of 1962 made this difference that if 
the tenant was still a tenant of the land at 
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the date when he wanted to exercise his right 
under Section 18, by reason of the amend- 
ments of 1962, all transfers between 15th 
August, 1947 and 2nd February, 1955, had to 
be ignored, excepting bona fide sales or mort- 
gages with possession or transfers resulting 
from inheritance. This was the result of sub- 
stituted Section 6, the operative words of 
which are: 


“No transfer of land, made after the 15th 
August, 1947 and before the 2nd February, 
1955, shall affect the rights of the tenant on 
such land under this Act.” 


I have purposely not referred to the except- 
ed transfers, because the transfer in question 
would not be an excepted transfer under Sec- 
tion 6. But one cannot escape from the con- 
clusion that the tenant had to be a tenant 
of the transferor and the transfer had to be 
after 15th August, 1947 and before 2nd Feb- 
ruaty, 1955. The transfer in the instant 
case was before 2nd of February, 1955, no 
doubt, but the tenant was not a tenant of 
the transferor and therefore, in his case the 
substituted Section 6 of the Act would not 
make any difference. Section 6, before its 
substitution, merely provided that the trans- 
fers made after the 15th August, 1947 and 
before the commencement of the Act, shall 
be ignored, the commencement of the Act 
being 15th April, 1953, which date was ex- 
tended by the substituted Section 6 to 2nd of 
February, 1955, but otherwise the position re- 
mained the same whether the matter is consi- 
dered under the original Section 6 or the sub- 
stituted Section 6. 


M1. It cannot be disputed, and indeed 
it was not, that the relationship of a land- 
lord and a tenant is a contractual relation. 
It is only when that relationship has come 
into being that the Act affords protection to 
the tenant. So far as Munshi Ram is con- 
cerned, the petitioner was not his tenant. 
‘herefore, the petitioner cannot claim pro- 
tection of the Act. The petitioner became 
or the first time the tenant of the transferees 
and if he can show that the transferees are 
big landowners, then alone he can have the 
benefit of Section 18. 









namely that the 
petitioner is the tenant of Munshi Ram, 
who admittedly was a big landowner. 


"12. It is unfortunate that this distinc- 
tion was lost sight of when Civil Writ No. 
456 of 1961 was clubbed with the other writs 
where admittedly the tenants were the tenants 
of the big landowners prior to the transfers 
which had to be ignored by reason of Sec- 
tion 6. In this view of the matter, no fault 
can, therefore, be found with the decision of 
the Financial Commissioner and the observa- 
tions in Ganpat’s case (1963) 65 Pun LR 652 
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do not apply to Civil Writ No. 456 of 1961. 
This is clear from the judgment itself and 
I have quoted in extenso from the relevant 
parts thereof to demonstrate what in fact 
was decided therein. 

13. For the reasons recorded above, 
we dismiss this petition, but make no order 
as to costs. 

R. S. NARULA, J.:— I agree and have 
nothing to add. 

PRITAM SINGH PATTAR, 3.:— I 
agree. 

Petition dismissed. 
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Banta Singh Ganga Singh and others, 
Appellants v. Smt. Harbhajan Kaur and 
others, Respondents. 

Letters Patent Appeal No. 385 of 1969, 
D/- 6-3-1974, decided by Full Bench on order 
of reference made by D. K. Mahajan and 
H. R. Sodhi, JJ., Dj- 13-7-1971. 


Index Note: — (A) Civil P. C. (1908), 
Order 6, Rule 17 — Suit for pre-emption — 
Plea that suit is bad for partial pre-emption 
— Amendment of plaint at appellate stage 
— Held could not be allowed. 

Brief Note: — (A) Per Full Bench:— 
Where the objection regarding the suit for 
pre-emption being bad for partial pre-emp- 
tion was raised by the vendee-appellants in 
their written statement and the plaintiff res- 
pondent, in spite thereof, persisted in main- 
taining till the suit was dismissed by the trial 
court, that only part of the property was sold 
by the vendor to the vendee, it was held that 
the Lower Appellate Court erred in allowing 
the plaintiff-respondent to amend the plaint 
at the appellate stage. (Paras 6, 27) 

Per Bal Raj Tuli and Mahajan, JJ.:— In 
order to allow an amendment of a plaint or 
a written statement, the first point to be con- 
sidered is whether the application has been 
made bona fide. (Para 6) 


Another rule for allowing amendment is 
that no amendment of the plaint should be 
allowed if its effect is to take away a valu- 
able right that has accrued to the opposite 
party by lapse of time. In the present case, 
when the application for amendment was 
made the time for filing the suit for pre- 
emption had already expired and a valuable 
right had accrued in favour of the vendees. 

(Para 8). 

The suit for partial pre-emption is not 
competent and such a suit has to be dismissed 
and if it is dismissed on that ground, a very 
valuable right accrues to the vendee-defen- 
dants inasmuch as their right to retain that 
property becomes indefeasible. If that right 
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is put in jeopardy by allowing amendment of 
the plaint, a gross injustice is done to them 
which cannot be compensated by the award 
of costs. In fact, after the dismissal of the 
suit, the amendment should not have been al- 
lowed in view of the conduct of the plaintiff 
in the present case. (Para 22) 


Per C. G. Suri, J.:— It would be too 
broad proposition of law to be laid down 
that in all cases where a pre-emptor has fail- 
ed to seek an amendment of his plaint during 
the trial after the opposite party had point- 
ed out the defect of partial pre-emption at 
the earliest stage, he would be estopped from 
seeking that amendment at the appellate 
stage. The answer to this question would 
depend on the facts and circumstances of 
each individual case. (Para 32) 


Index Note: — (B) Civil P. C. (1908), 
Section 100, Order 6, Rule 17 — Application 
for amendment in first appeal — Lower Ap- 
pellate Court exercising discretion illegally and 
inequitably — Second appellate court’s deci- 
sion that amendment was rightly allowed set 
aside in Letters Patent Appeal. (X-Ref: 
Letters Patent Punjab (H. C.)). (Para 21) 
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B. R. TULI, J:— The only question 
of law for determination before this Bench 
is:— 

Whether the learned lower appellate 
Court was right in allowing the plaintiff- 
respondent to amend her plaint at the ap- 
pellate stage when the objection regarding 
the suit being bad for partial pre-emption 
was raised by the vendees-appellants in their 
written statement and the plainiff-respon- 
dent, in spite thereof, persisted in maintain- 
ing, till the suit was dismissed by the learn- 
ed trial Court, that only 5 kothas and not 6 
were sold by the vendor to the vendees ? 


2-3. Briefly stated the facts are that 
Arjan Singh and his three brothers, Amar 
Singh, Surjan Singh and Gurmej Singh and 
their mother, Smt. Khem Kaur, sold 307 
Kanals 6 Marlas of land along with 5 kutcha 
kothas and 1 pucca kotha to Banta Singh 
and others (appellants) for a consideration of 
Rs. 38,605/- vide registered sale-deed dated 
August 20, 1964. Smt. Harbhajan Kaur, 
daughter of Arjan Singh, vendor, filed a 
suit for possession by pre-emption of the 
said land measuring 307 kanals 6 marlas and 
5 kothas, instead of 6, against the pay- 
ment of the entire consideration of Rupees 
38,605/. That suit was resisted by the vendees 
and one of the pleas taken was that the suit 
was bad for partial pre-emption. This plea 
was stated in preliminary objection No. 3 in 
the written statement and in answer to para- 
graph 2 of the plaint, the vendees categori- 
cally stated that 6 kothas were sold along 
with the land and not 5 as stated 
in the plaint. In her replication, the 
plaintiff-respondent asserted that the pre- 
liminary objection No. 3 raised by the 
vendees was wrong and was denied and in 
answer to paragraph 2 of the written state- 
ment, she reiterated that 5 kothas, according 
to the sale-deed, were sold and not 6. Ac- 
cordingly: an issue was framed reading as 
under:— 


“Whether the suit is bad for par- 
tial pre-emption?” The plaintiff-pre-emptor 
filed the suit on August 17, 1965, without a 
copy of the sale-deed but filed a certified 
copy thereof on October 8, 1965, while the 
vendees-defendants produced the original 
sale-deed on October 5, 1966. In the sale- 
deed, as has been pointed out by the learned 
trial Court, it was stated that the vendors 
had sold Jand measuring 307 kanals 6 marlas 
along with 6 kothas 5 kutcha and 1 pucca 
and ancillary rights, that is, right of way, 
trees, water tap etc., ete.. Another issue was 
framed as to whether the suit had been pro- 
perly valued for purposes of court-fee and 
jurisdiction on the objection raised by the 
vendees-defendants. The plaintiff had fixed 
the value of the land for the purpose of court- 
fee at 10 times the land revenue (Rs. 142.80 
Paise) and for the purpose of jurisdiction at 
30 times the land revenue (Rs. 428.40 Paise) 
and the 5 kothas sued for were valued at 
Rs. 100/-. Court-fee was paid accordingly 
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on that valuation. The issue with regard to 
proper valuation for the purposes of court- 
fee and jurisdiction was tried as a preliminary 
issue and the learned Counsel for both par- 
ties agreed that the market value of the 
kothas in dispute was Rs. 500/-; paragraph 7 
of the plaint was accordingly amended and 
the deficient court-fee was made good. The 
suit of the plaintiff was, however, dismissed 
by the learned trial Court on October 5, 
1966, on the ground that it was bad for par- 
tial pre-emption. 


4. Against that decree, the plaintiff- 
pre-emptor filed an appeal which was accept- 
ed by the learned Additional District Judge, 
Karnal, on December 4, 1967. Along with 
the memorandum of appeal, an application 
for permission to amend the plaint, so as to 
mention 6 kothas instead of 5, was also filed. 
In that application, it was stated that accord- 
ing to the copy of the sale-deed with the 
plaintiff’s counsel, 5 kothas had been sold — 
4 kutcha and one pucca — and that is how 
the mistake had occurred. The learned Ad- 
ditional District Judge allowed the amend- 
ment of the plaint and decreed the suit in 
full. The vendees filed R. S. A. No. 1477 of 
1967 in this Court which was partly accepted 
by Gurdev Singh, J., on May 8, 1969. The 
learned Judge held that the amendment had 
been properly allowed by the learned Lower 
Appellate Court, but the plaintiff-respondent 
was entitled to pre-empt the sale only to the 
extent of the share of her father therein and 
not the entire sale because she had no right 
to pre-empt the sale made by her uncles and 
grand-mother. Consequently, a decree for 
1/6th of the sold property was passed against 
the payment of Rs. 6,227/-, being the amount 
proportionate to the area of the property to 
which her right of pre-emption was found to 
exist. 


5. Against the judgment and decree 
of the learned Single Judge, the vendees filed 
the present appeal under Clause 10 of the 
Letters Patent to which cross-objections were 
filed by the plaintiff-respondent. That appeal 
came up for hearing before a Division Bench 
(D. K. Mahajan and Sodhi, JJ.), and the 
learned Judges held that there was no merit 
in the cross-objections which were dismissed. 
As regards the vendees’ appeal, the first con- 
tention that the extension of time to deposit 
1/5th of the sale price allowed to the plain- 
tiff-respondent by the learned trial Court was 
bad in law was repelled. The second con- 
tention that the amendment of the plaint 
could not be allowed by the learned Lower 
Appellate Court, in view of the facts of this 
case, as stated above, was referred to a lar- 
ger Bench for decision. That is how this 
= been placed for hearing before his 
Bench. 


6. In order to allow an amendment 
of a plaint or a written statement, the first 
point to be considered is whether the appli- 
cation has been made bona fide. In the pre- 
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sent case, the vendees, at the very first op- 
portunity, in their written statement, pointed 
out with exactitude that 6 kothas and not 5, 
as stated in the plaint, had been sold by the 
vendors in their favour and that the suit was 
bad for partial pre-emption on that ground. 
In spite of the pointed attention of the plain- 
tiff-pre-emptor having been drawn to this 
fact, she persisted in maintaining in her rep- 
lication that the objection with regard to par- 
tial pre-emption was wrong and was hence 
denied and that only 5 kothas, as stated in 
the sale-deed, had been sold. It is quite 
obvious that this reassertion of 5 kothas ins- 
tead of 6 was made in the replication with- 
out carefully reading the sale-deed which em- 
bodied the sale transaction—the subject-mat- 
ter of her suit for pre-emption. The learned 
trial Court thereafter framed a specific issue 
on the point and the vendees produced the 
original sale-deed that was in their posses- 
sion. Even then no application for amend- 
ment of the plaint was made. The learned 
trial Court decided the issue against the plain- 
tiff-respondent on the basis of the recital in 
the sale-deed that 6 kothas had been sold. It 
is only after the dismissal of the suit that the 
plaintiff realised that she had wrongly per- 
sisted in maintaining that only 5 kothas were 
sold and not 6. In these circumstances, I 
cannot hold that the amendment sought for 
in the first appellate Court was bona fide, 
particularly because the copy of the sale-deed 
in possession of the plaintiff’s lawyer was 
never produced to show that therein only 5 
kothas were mentioned and not 6, on the 
basis of which the plaint had been drafted. 
It is, nowhere in evidence that the plaintiff 
had obtained a certified copy of the sale-deed 
before filing the suit in order to find out the 
property which had been sold and was made 
the subject-matter of the suit for pre-emption. 
The certified copy of the sale-deed, produced 
later on by the plaintiff, shows that it had 
been prepared on October 8, 1965. It can- 
not, thus, be said that the mistake crept in 
due to inadvertence it was, to say the least, 
due to gross negligence and carelessness of 
the plaintiff and her counsel who drafted the 
plaint. Any person, whose attention is point- 
edly drawn to a fact, is expected to refute 
it only after apprising himself of the true 
facts by looking into the relevant documents 
carefully. Even if the copy of the sale-deed 
with the counsel for the plaintiff was not a 
correct copy, the original sale-deed filed by 
the vendees or its certified copy filed by the 
plaintiff herself could have been inspected by 
her counsel during the course of the trial to 
apprise himself of the correctness of the ob- 
jJecticn with regard to partial pre-emption 
Taised by the vendees. In Shankar Lal v. 
Dallu, 25 Ind Cas 68 = (AIR 1914 Lah 56), 
a Division Bench of the Punjab Chief Court 
held that if the objection of partial pre-emp- 
tion is raised by the vendees at too late a 
stage of the case, it could not be entertained 
by the Court and if entertained, the amend- 
ment of thy plaint should be allowed. In 
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the present case, the objection was raised by 
the vendees at the earliest opportunity but 
the plaintiff failed to take due notice thereof 
and did not ask for the amendment of the 
plaint till after her suit was dismissed. 


7. A Full Bench of the Lahore High 
Court in Ghulam Qadir v. Ditta, (1945) 47 
Pun LR 224 = (AiR 1945 Lah 184) observ- 
ed as urnder:— 


“Tt cannot now be disputed that a right 
of pre-emption is a right of substitution and 
if a person wishes to get himself substituted 
fcr the vendes in exercise of that right, he 
must claim the whole of the property over 
which he hes a right (and in cases where the 
vendee happens to be a pre-emptor as well, 
a superior right) of pre-empfion and cannot 
leave out any portion thereof at the peril of 
icsing his right altogether for, besides not 
being able to be substituted for the vendee 
in respect of the whole of the property over 
which his right of pre-emption extends or he 
has a preferential right of pre-emption and 
thus failing to take over the whole of the 
bargain, he would be, by acting in that man- 
ner, not only breaking up an indivisible con- 
tract in cases where he could not have done 
so, but may also, as a result of his omission, 
allow the vendee to refain an equal or at 
times a superior status in respect of the por- 
tion of the property which he wished to pre- 
empt. The bargain which was to be pre- 
empted in its entirety could not, therefore, 
be split up by a pre-emptor except in cases 
where he had a right of pre-emption or a 
preferential right, as the case may be, to a 
limited extent only, that is, in respect of a 
portion of the property sold and where he 
did split it without any justification, such as 
I have referred to above, it was bound to 
prove fatal and a decree could not be pass- 
ed in his favour. It would, therefore, follow 
that a pre-emptor must always claim the 
maximum to which he is entitled or has a 
superior title and his failure to do so would 
result in a dismissal of his claim on the 
ground that he was suing for partial pre- 
emption.” 


Tre ratio of this decision aptly and squarely 
epplies to the facts of the present case. 


&. Another rule for allowing amend- 
ment is tbat no amendment of the plaint 
should be allowed if its effect is to take away 
a valuable right that has accrued to the op- 
posite party by lapse of time. In the pre- 
sent case, when the application for amend- 
ment was made in the Lower Appellate 
Court, the time for filing the suit for pre- 
emption had already expired and a valuable 
hight had accrued in favour of the vendees. 
Gurdev Singh, J., whose judgment is under 
appeal, himself appears to have changed his 
view later, as is clear from Smt. Gurdip Kaur 
v. Kebar Singh, (1971) 73 Pun LR 384. In 
that case, the vendee had pleaded that the 
kutcha house situated in the abadi, which 
formed part of the property sold, not having 
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been included in the plaint for pre-emption, 
the suit was liable to dismissal as partial pre- 
emption could not be allowed. A specific 
issue on that plea was framed reading as 
under:— 

“Whether the suit is bad for partial pre- 
emption ?” 

3 The trial of the suit proceeded and 
while the evidence was being examined, the 
pre-emptor applied to the Court for amend- 
ment of the plaint so as to include the kutcha 
house situate in the village abadi both’ in the 
relief clause and paragraph 1 of the plaint. 
That application, which was admittedly made 
long after the period of limitation for filing 
the suit had expired, was vehemently opposed 
by the defendant-vendee and after due consi- 
deration of the matter, the learned trial Judge 
disallowed the amendment primarily on the 
ground that a valuable right had accrued to 
the vendee by lapse of time and it was not 
fair to allow the plaintiff to incorporate a 
new prayer in his plaint. No revision was 
filed against that order, with the result that 
the learned trial Court dismissed the suit 
solely on the finding that it was bad for par- 
tial pre-emption, the kutcha house stated in 
the sale-deed having been left out. Against 
that decree, the pre-emptor appealed to the 
Court of the District Judge and during the 
pendency of that appeal, an application for 
permission to amend the plaint was filed. In 
paragraph 2 of that application, it was stat- 


“That through inadvertence the kutcha 
house alleged to have been sold, vide sale- 
deed, dated May 26, 1964, was not mention- 
ed in the plaint, although the plaintiff filed 
a suit for all the rights appurtenant to the 
land, in suit, as mentioned in the sale-deed 
but the plaintiff did not mention the kutcha 
house, which was also allotted along with 
the land in dispute specifically.” 

10. The learned Additional District 
Judge accepted the appeal and directed the 
trial Court to allow the amendment and to 
proceed with the trial of the suit on merits 
thereafter. Against that order, an appeal was 
filed which was allowed by the learned 
single Judge. After referring to various deci- 
sions, it is observed in paragraph 11 of the 
report:— 

“It is true that one of the principles 
which guide the Courts in allowing the amend- 
ment is that all amendments may be allowed 
if the opposite party can be adequately com- 
pensated by the costs but that principle is 
of no help to the plaintiff in this case as by 
allowing the amendment, the learned Addi- 
tional District Judge had prevented the dis- 
missal of the suit. No amount of costs for 
amendment could have placed the defendant 
in the position in which she was before the 
amendment was allowed as, according to the 
judgment of the trial Court, the suit must 
fail because of partial pre-emption.” 


Ii. A similar matter was considered 
by I. D. Bua, J., in Gulzar Singh v. Gurbax 
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Singh, (C. R. No. 33 of 1964) decided on 
§-3-1965 (Punj). In that case, the sale sought 
to be pre-empted had been effected on May 
22, 1963, and the suit for pre-emption by the 
vendor’s brother was instituted on May 21, 
1964. In paragraph 2 of the plaint it was 
expressly stated that Joginder Singh, defen- 
dant No. 3, had sold one-fourth share of his 
agricultural land mentioned in paragraph 1 of 
the plaint and one-sixteenth share of ahata 
chah pertaining to the same Khewat. In 
paragraph 1, it was asserted that Gurbax 
Singh, Kashmira Singh, Bahadur Singh and 
Joginder Singh owned agricultural land per- 
taining to Khewat No. 36 ete. Admittedly, 
the sale had been effected by means of a re- 
gistered deed which was referred to in the 
plaint. The right to pre-empt was claimed on 
the ground that the plaintiff was the real 
brother of the vendor Joginder Singh and 
was also a co-sharer. Written statement was 
filed on July 30, 1964, in which one of the 
preliminary objections raised was that the suit 
was bad for partial pre-emption and was 
liable to be dismissed on that ground. An 
issue was framed:— 


“Whether the suit is for partial pre-emp-~- 
tion ?” 


The proceedings were adjourned to Septem- 
ber 25, 1964, for evidence of the parties and 
on that date an application was presented by 
the plaintiff under Order VI, Rule 17, Civil 
Procedure Code, for amendment of the plaint 
alleging that in paragraph 2 of the plaint, the 
words “one-fourth share” had been written by 
mistake and that defendant No. 3, Joginder 
Singh, was the sole owner of the land which 
he had sold in favour of defendants 1 and 
2. According to that application, defendant 
3 Joginder Singh never sold one-fourth share. 
That application, in spite of resistance by the 
vendees, was allowed on the ground that the 
omission was due to inadvertence, and mis- 
description of property in a pre-emption suit 
can be rectified by amendment. The learned 
Judge, after considering various judgments 
cited at the bar, held that:— 


the plaintiff cannot be allowed 
to amend his plaint if the effect of the 
amendment would be to take away from the 
defendant a legal right which has accrued to 
him by lapse of time, but, somewhat sur- 
prisingly, the learned Subordinate Judge, 
though conceding the force of the ratio, 
managed to take the present case out of the 
principle cited by observing that the case in 
hand was simply a case of negligence and 
inadvertence, the counsel for the plaintiff 
having, drafted the plaint without consulting 
the sale-deed. It is not easy to appreciate 
the distinction sought to be made by the 
learned Judge. If the defendant has acquir- 
ed a vested right on account of expiry of 
limitation and the plaintiff is merely asserting 
an aggressive right of pre-emption, I do nat 
think, consistently with the principle laid 
down by the Supreme Court and by this 
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Court, any case for allowing amendment was 
made out by the plaintiff.” 

12. In Mst. Kako Bai v. Peblad, 
(C. R. No. 593 of 1961) decided on 14-12- 
1962 (Punj) by D. Falshaw, C, J., the facts 
were that Jand measuring 82 kanals was pur- 
chased by the vendees by a registered sale- 
deed dated June 28, 1960. The pre-emptor 
filed a suit on August 23, 1960, and an ob- 
jection was taken by the vendees in their 
written statement that the suit was bad for 
partial pre-emption. It was only when the 
trial had virtually finished and the stage of 
argumenis reached on August 8, 1961, that 
the plaintiff applied to amend his plaint on 
the ground that he had made a bona fide 
mistake regarding the area of the land he 
had sued for as the result of certain errors 
contained in the certified copy of the regis- 
tered sale-deed which he had obtained and 
the fard jamabandi which he had filed along 
with his plaint. ‘The original sale-deed had 
been filed on May 12, 1961, and it was for- 
mally exhibited on August 4, 1961, four days 
before the application was filed. The trial 
Court held that a bona fide mistake had been 
made and, therefore, allowed the plaint to be 
amended. The learned Chief Justice accepted 
the revision petition with the following ob- 
servations:— 


“On behalf of the petitioner, it is stressed 
that there is no possibility whatever of any 
bona fide mistake in the present case. The 
plaintiff should have been placed on his 
guard straightway by the plea raised by the 
defendant regarding which an issue was fram- 
ed that the suit was bad being for partial 
pre-emption, and the plaintiff was well aware 
of the area of the land since before the 
suit was instituted the landlord had filed a 
suit in the revenue court for his ejectment 
from 82 kanals of land of which the plain- 
tiff admitted in those proceedings that he was 
the tenant. In any case, it is pointed out 
that although there is a slight inaccuracy in 
the copy of the sale-deed filed by the plain- 
tiff, if the areas of the fields given in that 
copy and set out in detail are examined, it 
will be found that their area adds up to 
exactly 82 kanals. This simple addition ‘was 
done by the learned counsel for the plain- 
tiff-respondent in this Court and it was 
found that the area shown even in the defec- 
tive copy was 82 kanals. It is thus clear that 
there was no justification at all for allow- 
ing any amendment of the plaint and I 
accordingly accept the revision petition and 
set aside the order with costs.” 

13. These observations squarely apply 
to the facts of the present case as if made 
in that context. 


14, As against these judgments, the 
learned Counsel for the plaintiff-pre-emptor 
has relied on the decisions of the Supreme 
Court in _Pirgonda Hongonda Patil v. Kal- 
gonda Shidgonda Patil, AIR 1957 SC 363, 
and A. K. Gupta and Sons Ltd. v. Damodar 
Valley Corporation, AIR 1967 SC 96, and 
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has submitted that no fresh cause of action 
was added and the vendees-appellants could 
be compensated by costs. There Lordships 
of the Supreme Court in Pirgonda Hongonda 
Patil’s case (supra) held that the correct pro- 
positions of law were enunciated by Batche- 
lor, J., in Kisandas v. Rachappa, (1909) ILR 
= Bom 644, where he said at pages 649 and 
50:— 

“All amendments ought to be allowed 

which satisfy the two conditions (a) of not 
working injustice to the other side, and (b) 
of being necessary for the purpose of deter- 
mining the real questions in controversy be- 
tween the parties but I refrain from 
citing further authorities, as, in my opinion, 
they all lay down precisely the same doctrine. 
That doctrine, as I understand it, is that 
amendment should be refused only where the 
other party cannot be placed in the same 
position as if the pleading had been originally 
correct, but the amendment would cause him 
an injury which could not be compensated in 
costs. It is merely a particular case of this 
general rule that where a plaintiff seeks to 
amend by setting up a fresh claim in res- 
pect of a cause of action which, since the 
institution of the suit, had become barred by 
limitation, the amendment must be refused; 
to allow it would be to cause the defendant 
an injury which could not be compensated in 
costs by depriving him of a good defence to 
the claim. The ultimate test, therefore, still 
remains the same: can the amendmitnt be 
allowed without injustice to the other side, 
or can it not?” 
These observations, far from helping the 
plaintiff-respondent, lend complete support to 
the decisions of this Court referred to above, 
in the light of which the amendment of the 
plaint allowed in the present case by the 
learned lower Appellate Court cannot be 
judicially justified on the well-established and 
oft-repeated principles relating to the amend- 
ment of the pleadings. 


15. The learned Counsel has also re- 
lied on some judgments of this Court in 
` support of his submission that the amend- 
ment had been rightly allowed by the first 
appellate Court and his discretion judiciously 
exercised could not be interfered with in ap- 
peal. Reference is made to a judgment of 
this Court in Sodhi Singh v. Basant Singh, 
(1962) 64 Pun LR 633, in which it was held 
that when in a suit for pre-emption of the 
total area of land sold, the plaintiff inad- 
vertently omitted to mention one khasra num- 
ber, the Court was justified in allowing the 
amendment of the plaint by inclusion of the 
khasra number, which was only a detailed 
description of the property sold. This case 
is clearly distinguishable. In that case, the 
total area of the land had been correctly men- 
tioned in the suit but one khasra number 
was inadvertently omitted. Moreover, the 
amendment was sought at an early stage of 
the suit—the framing of issues—and not after 


Banta Singh v. Harbhajan Kaur (FB) (B. R. Tuli J.) 


A I.R. 


the suit had been dismissed. In Teja Singh 
v. Bhagwan Singh, 1970 Pun LI 615, the 
sale-deed was registered on October 19, (1964, 
and the suit for pre-emption was instituted 
on October 19, 1965. In the plaint, the pro- 
perty sought to be pre-empted was describ- 
ed precisely in terms as in that part of the 
sale-deed which preceded the recitals about 
the manner in which the price was paid. No 
mention was made in the plaint about chah 
Bhattianwala, but it was stated that the price 
really paid for the sale was Rs. 12,000/- al- 
though it was fictitiously entered in the sale- 
deed as Rs. 24,000/-. The written statement 
on behalf of the vendees was presented to the 
Court on March 19, 1966, wherein one of the 
objections taken was that the suit was bad 
for partial pre-emption. Immediately there- 
after the plaintiff-pre-emptor presented an 
application praying for amendment of the 
plaint so as to include the chah Bhattian- 
wala also in the property of which he sought 
pre-emption, which was dismissed by the 
learned trial Court mainly on the ground that 
a valuable right had accrued to the vendees 
on account of the expiry of the period of 
limitation and that an amendment which 
would deprive them of that right could not 
be allowed. By the same order, the learned 
trial Court dismissed the suit as being one 
for partial pre-emption which the law did not 
permit. The pre-emptor filed an appeal to 
the Court of the District Judge who held that 
the trial Court was ill-advised in not allow- 
ing the plaintiff to amend the plaint in view 
of the fact that the plaintiff had expressly 
indicated that his claim for pre-emption ex- 
tended to the property comprised in the sale- 
deed which was appended to the plaint. Ac- 
cording to the learned District Judge, the 
failure of the plaintiff to specifically ask for 
the share in the Bhattianwala well had arisen 
merely from inadvertence. ‘The appeal was 
accepted by the learned District Judge and 
against that decree an appeal was filed in 
this Court and a contention was raised that 
the learned District Judge should not have 
allowed the amendment of the plaint. While 
dealing with that contention, the learned 
Judge observed in paragraph 3 of the re- 
port:— 

“The amendment allowed in the present 
case did not seek to add any new party or 
a fresh ground of pre-emption but merely 
sought to add in the plaint a detail of the 
property which had been inadvertently omit- 
ted in the original draft, although permis- 
sion for the amendment was admittedly sought 
after the period of limitation prescribed for 
the suit had expired. That the omission was 
inadvertent admits of no doubt in view of 
the facts above stated. The description of 
the property given in the plaint as originally 
presented is the same as in that part of the 
sale-deed which precedes the recitals about 
consideration and purports to give the full 
detail of the property sold including the means 
of irrigation, namely, a well situated in killa 
No. 26 of square No. 36. The reference to 
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the Bhattianwala well appears in a subse- 
quent part of the sale-deed which would nor- 
mally not be referred to for the purpose of 
finding out the description of the property 
sold in view of the fact that such description 
was given at length in an earlier part of the 
document and a person using ordinary dili- 
gence would be entitled to take it for grant- 
ed that the property sold was described in 
the sale-deed in one place in a compendious 
form and that its description would not be 
split up so that a major part of it finds men- 
tion in the appropriate clause and a small 
one in another clause appearing towards the 
end of the document. In this view of the 
matter, the plea raised on behalf of the pre- 
emptor that the omission to mention the 
Bhattianwala well in the plaint as originally 
drafted had resulted from inadvertence can- 
not be said to be without substance and the 
learned District Judge had full justification 
for acting upon it in spite of the fact that 
the period of limitation for the institution of 
the suit had expired earlier. It is to be 
noted that no intention on the part of the 
plaintiff to give up his claim to any part of 
the property sold can be spelt from the plaint 
in spite of the fact that no reference to the 
Bhattianwala well was made therein. He no 
doubt described the price paid as Rs. 12,000/- 
but then he also stated that the ostensible 
price was Rs. Rs. 24,000/-. This price, ac- 
cording to the plaintiff, was the entire sum 
paid in respect of the bargain which he 
sought to take over as a whole. In these 
circumstances, the permission to rectify the 
error arising from the omission to specify the 
Bhattianwala chah as part of the property 
sold and sought to be pre-empted cannot be 
treated as depriving the vendees-defendants 
of a right which has accrued to them by 
lapse of time even though such permission 
is granted after the period of limitation pres- 
cribed for the suit, as it amounts merely to 
a direction that the plaintiff states his case 
according to his real intention.” 


16. The facts of that case are clearly 
distinguishable. As soon as the objection was 
taken by the vendees, the pre-emptor filed 
an application for amendment and it could 
not be said that that application had not been 
made bona fide. 


17. Kalwant Singh v. Sher Singh, 
1971 Pun LJ 218, is a judgment of Gurdev 
Singh, J., wherein he has followed his judg- 
ment which is under appeal before us and, 
therefore, is of no help. Reliance is then 
placed on the observations of P. C. Pandit, 
J.. in Bhagwan Singh v. Kashmir Singh, 1971 
Punj LJ 222, contained in paragraph 8 of the 
report reading as under:— 5 


“In cases of pre-emption, whether amend- 
ment after limitation should be allowed or 
not in such circumstances, the real test is 
wheher the omission was intentional or inad- 
vertent. What was the intention of the pre- 
emptor? Was he pre-empting the entire bar- 
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gain or a part of it? This can be determin- 
ed by reading the plaint as a whole. Does 
this show that he was not giving up any 
part of the property sold and was ready to 
take the whole of it? If that be the case, 
then, if while describing the property in the 
plaint some thing is left out, it must ob- 
viously be a case of inadvertence or uninten- 
tional omission. As J have already stated, 
in the present case, the plaint clearly shows 
that the pre-emptor was suing for the entire 
bargain covered by the sale and not for any- 
thing less. He was not intentionally giving 
up any part of the same. His intention is 


further clear from the application for amend- 
ment that he filed soon after the objection 
was taken regarding this matter by the 
vendees in the written statement, though in 


a very vague manner and without giving 
any details. It is noteworthy that even in his 
evidence, the vendee did not clarify his ob- 
jection. In my view, it was a case of mis- 
description of the property sold in the plaint 
and the omission to give the other details of 
the property was not intentional. It was ac- 
cidental and due to inadvertence and bona 
fide mistake on the part of the pre-emptor. 
Under tkese circumstances, the learned 
Additional District Judge had correctly -al- 
lowed the amendment in the plaint. It is 
undisputed that if the amendment had been 
permitted in accordance with law, it could 
not be held that the suit was for partial pre- 
emption.” (emphasis supplied). 


18. In paragraph 3 of the report, it 
is stated that the objection raised by the 
vendees in the written statement was only 
this that the suit was for partial pre-emption 
and liable to be dismissed on that score 
alone. It was not stated as to how it was 
so. In paragraph 7 of the report, it is fur- 
ther observed:— 


“The vendees in the written statement 
stated that the suit was one for partial pre- 
emption. The pre-emptor did not persist in 
proceeding with the said suit as originally 
framed. On the other hand, as a matter of 


abundant caution, he filed an application for 
the amendment of the plaint repeating there- 
in that he was claiming the entire property 
sold along with ali appurtenant and ancillary 
property.” (emphasis supplied). 

19. These two factors prominently 
brought ott in the judgment of the learned 
Judge indicate clearly the distinguishing fea- 
tures of that case as compared with the pre- 
sent case. I am, therefore, of the opinion 
that the leerned Lower Appellate Court com- 
mitted an illegality in allowing the plaintiff 
to amend Aer plaint and as a result thereof 
decreeing her suit in full in appeal. For the 
same reasons, and I say so with respect, the 
learned Sirgle Judge in the second appeal 
erred in holding that the amendment had 
pee eony allowed by the first appellate 

court. 
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20. The learned Counsel for the plain- 
tiff-respondent has then argued that the dis- 
cretion exercised by the learned Lower 
Appellate Court should not be interfered with 
in appeal by this Court. Reliance is placed 
on a Division Bench judgment of the Delhi 
High Court in Batoo Mal v. Rameshwar Nath 
AIR 1971 Deihi 98, wherein it was held, 
as per head-note ‘D’, as under:— 

“Normally it is in the discretion of the 
Tribunal, to which the application for amend- 
ment is made, to allow or reject the same. 
High Court will not interfere with the dis- 
cretion unless it was exercised illegally or in- 
equitably.” ` 

21. I have no quarrel with this pro- 
(position, but on the facts of this case, the 
discretion was exercised illegally and inequit- 
ably by the learned Lower Appellate Court 
land in appeal it can be interfered with. In 
fact, the matter was raised before the learn- 
ed Single Jndge in second appeal and, in my 
opinion, his decision that the amendment 
had been rightly allowed is erroneous. I 
jhave, therefore, no hesitation in reversing the 
decision of the learned Single Judge on this 
point. 

22. Lastly, it is submitted by the 
learned Counsel for the plaintiff-respondent 
that no injustice has been caused to the 
vendee-appellants by the order allowing 
amendment and that the costs awarded by 
the learned Lower Appellate Court amply 
compensated them for the delay in making 
the application for amendment by the plain- 
tiff. I regret I cannot agree with this submis- 
sion. The suit for partial pre-emption is not 
competent and such a suit has to be dismiss- 
ed and if it is dismissed on that ground, a 
very valuable right accrues to the vendee-de- 
fendants inasmuch as their right to retain 
that property becomes indefeasible. If that 
tight is put in jeopardy by allowing amend- 
ment of the plaint, a gross injustice is done 
to them which cannot be compensated by 
the award of costs. In fact, after the dis- 
missal of the suit, the amendment should not 
have been allowed in view of the conduct of 
the plaintiff in this case to which reference 
has been made above, I am accordingly of 
the opinion that the learned Lower Appellate 
Court erred in law in allowing the amend- 
ment of the plaint and the learned Single 
Judge also erred in law in holding that the 
amendment had been rightly allowed. 

23. As a last resort, the learned 
counsel for the Plaintiff-respondent has sub- 
mitted that in fact ‘the plaint did not re- 
quire any amendment as the entire property 
‘sold was made the subject-matter of the suit 
as stated in the Jast paragraph of the plaint 
relating to the reliefs claimed. In that para- 
graph, it is stated— 

“That the plaintiff prays that the decree 
for possession by pre-emption of agricultural 
land measuring 307 kanals € marlas situated 
at Patti Dogran, Kaithal, comprised in khe- 
wat No. 14, khatauni Nos. 17, 18, killa Nos. 
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as mentioned in Fard 
JTamabandi 1961-62 along with other ancillary 
tights and kothas etc., as mentioned in the 
sale deed in para No. 2 of the plaint on pay- 
ment of Rupees 38,605/- or any other sum 
which the Court deems fit on that payment 
be granted. ........c.scseeeee R? 

This paragraph clearly refers to the property 
as mentioned in the Jamabandi 1961-62 and 
the sale deed and described in para 2 of the 
plaint. Therefore, in order to find out the 
property sought to be pre-empted, we have 
perforce to refer to what is mentioned in 
para 2 of the plaint. In that para “4 kothas 
kham and one pucca” are mentioned. The 
intention of the plaintiff is quite clear that 
she was pre-empting 5 kothas and not 6. 
That intention is further made clear by her 
unequivocal re-assertion in the replication 
that “the kothas were only five as mentioned 
in the copy of the sale deed.” In paragraph 
7 of the plaint the market value of all the 
kothas sued for was stated to be Rs. 100/- 
which was later on changed to Rs. 500/- when 
issue No. 2 regarding valuation was decided. 
This value was of the kothas in dispute and 
not all the kothas sold. It is thus obvious 
that the plaintiff had not sued for all the 
kothas mentioned in the sale deed but only 
for 5 kothas, as mentioned in paragraph 2 
of the plaint and in order to avoid the ob- 
jection of partial pre-emption, the plaint 
required amendment. This submission is thus 
repelled. 


24. There is another legal infirmity in 
the manner in which the plaintiff carried in- 
to effect the amendment allowed. She sub- 
stituted the figure 4 by figure 5 in para- 
graph 2 of the plaint but did not make cor- 
responding amendment in paragraph 7 of 
the plaint regarding valuation of the sixth - 
kotha for purposes of court-fee and jurisdic- 
tion nor was any additional court-fee paid. 
The value of five kothas, as mentioned in the 
original plaint, had been determined to be 
Rs. 500/- as per the statements of the learn- 
ed Counsel for the parties. After the inclu- 
sion of the sixth kotha, it was the duty of 
the plaintiff to state its value and pay court- 
fee thereon. That not having been done, the 
amendment made in the plaint remained in- 
complete and did not entitle the plaintiff to 
a decree for the added kotha. The suit con- 
tinued to suffer from the vice of partial pre- 
emption and could not be decreed. 

25. Since the point of law decided 
above is the only point that remained unde- 
cided in the appeal, there is no use sending 
it back to the Division Bench for passing a 
final decision in accordance with the opinion 
expressed above, I accordingly accept this 
appeal and dismiss the suit of the plaintiff- 
respondent, leaving the parties to bear their 
own costs throughout. 


D. K. MAHAJAN, J.:— 26. I agree. 


Bowe cessccccccersesesecesse 


C. G. SURI, J:— 27. E agree 
with my learned brethren that, on 
the facts of the present case, plain- 
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tiff-respondent No. 1 should not have been 
allowed to amend her plaint at the appellate 
stage but it would be too broad a proposition 
of law to be laid down as a general rule that 
a plaintiff-pre-emptor who has not applied 
for the amendment of the plaint during the 
trial, after the objection about the partial 
pre-emption had been taken by the opposite 
party at the earliest stage, would be estopped 
from seeking an amendment at the appellate 
stage. The finality of a decree that has been 
challenged in appeal or revision hangs ia 
the balance and such a decree cannot be 
taken to have created any vested rights in a 
party in the sense that an amendment which 
could have been allowed before the passing 
of the decree cannot be allowed to be made 
after the decree had been passed. To hold 
otherwise would amount to our ignoring the 
recent tendency of the Courts which allow 
pleadings to be amended at all stages if this 
can be done without prejudice to the rights 
of the other party and if that party can be 
compensated for the delay and inconvenience 
caused in the proceedings by an order award- 
ing costs, 


28. Of late, the Courts are inclined to 
be liberal in the matter of allowing amend- 
ments of pleadings so as to do substantial 
justice between the parties. In Jai Jai Ram 
Manohar Lal v. National Building Material 
Supply, Gurgaon, AIR 1969 SC 1267, the 
Hon’ble Judges of the Supreme Court were 
pleased to observe that rules of procedure 
are intended to be handmaid to the admin- 
jstration of justice. A party cannot be re- 
fused just relief merely because of some mis- 
take, negligence, inadvertence or even infrac- 
tion of the rules of procedure. The Court 
always gives leave to amend the pleading of 
a party, unless it is satisfied that the party ap- 
plying was acting mala fide, or that by his 
blunder, he had caused injury to his oppo- 
nent which may not be compensated for by an 
order of costs. However, negligent or care- 
less may have been the first omission, and 
however late the proposed amendment, the 
amendment may be allowed if it can be 
made without injustice to the other side. This 
Supreme Court ruling was followed by Sar- 
karia, J., in M/s. Punjab Rajasthan Timber 
Trading Co. v. Wearwell Cycle Co. (India) 
Ltd., 1970 Cur LJ 322, and then again by 
Harbans Singh, C. J., in Raghvir Prashad v. 
Chet Ram, 1971 Cur LJ 612. In the last 
mentioned ruling, it was observed further 
that there is no injustice occasioned by an 
amendment if the opposite party can be com- 
pensated by an order for payment of costs 
and that a plaintiff could even be allowed to 
add a new cause of action and the defendant 
to add a new defence and that there was no 
bar to a new case being allowed to be intro- 
duced even at a very late stage of the pro- 
ceedings. The mere fact that the cause of 
action had been changed was no ground per 
se for disallowing the amendment. In M/s. 
Punjab Rajasthan Timber Trading Co.’s case, 
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1970 Cur LJ 322 Gupra), an amendment was 
allowed to be made even after the expiry of 
the statutory period of limitation on tie 
ground that the amendment hed not 
changed to nature of the suit bat arsousted 
merely to a different or additional approach 
to the case. There is nothing in these rulings. 
to suggest that the basic ratio of the pruci- 
ples of law laid down was intended to apply 
to a particular category of cases or that 
amendmenzs of pleadings in a pre-emption 
case were to be governed by any different 
standards. I am aware of the fact that the 
tight of pre-emption has at places been das- 
cribed as a piratical right but as Jong as 
statute recognises it, it is a legal right and 
cannot be allowed to be defeated otherwise 
than by lawful means. 

29. I would like to dwell on some as- 
pects of the present case which may give a 
clearer idea of the circumstances under which 
the plaintiff-pre--emptor sought an amend- 
ment of her plaint in the Court of first ap- 
peal. The sale deed, Exhibit D-2, staris as 
usual by giving the names and parentages 
etc., of the vendors. Thereafter the descrip- 
tion of the property sold which comprised 
mainly of agricultural land has been given. 
This is the usual place in a sale deed where 
one would ordinarily Jook for a complete 
description of the property sold. At this 
place, the sale deed mentions that besides the 
land and some ancillary rights, four kothas 
kham and one kotha puktha had been sold to 
the vendees: This description of the property 
sold had been accurately reproduced in the 
plaint filed by respondent No. 1. The sale 
deed, Exhibit D-2, is a lengthy document 
Written in Hindi in Devnagri script and most 
people like me while reading the document 
would have exhausted their patience by the 
time they reached the last line of the body 
of the writing in the sale deed where it has 
been mentioned, not consistently with the 
earlier description, that the land has 
six kothas standing thereon which have 
been sold to the vendees. Respondent 
No. 1 had mentioned towards the end 
of paragraph 2 of her plaint that a copy of 
the sale deed shall be filed and she had 
actually placed on record a certified copy of 
the registered sale deed long before the date 
on which the appellant-vendees had filed 
their written statement in the case. The certi- 
fied copy is marked as Exhibit P. 2 and was 
filed in Court by the plaintiff’s counsel on 
on 8-10-1965. The written statement filed by 
the vendees bears the date 10-1-1966. The 
lady cannot, therefore, be held negligent for 
her counsel’s failure to keep a true copy of 
this sale deed on his brief. In paragraphs 2, 5 
and 8 of the plaint the lady had made it 
clear that she was seeking to pre-empt the 
entire property sold with all ancillary rights 
and she had offered to pay the full sale price 
mentioned in the deed. No one would like 
to forego a part of the property and still 
offer to pay its price and the plaintiff’s inten- 
tion was clear that she was seeking to pre- 
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empt the entire bargain. The omission to in- 
clude the sixth kotha which had been men- 
tioned only in the last line. of the body of 
the writing in the sale deed, Exhibit D-2, was 
obviously inadvertent. 


30. The vendees had taken four pre- 
liminary objections in their written state- 
ment. One of these objections was with re- 
gard to the valuation of the suit for the pur- 
poses of Court-fee and jurisdiction. The other 
objection was that the suit was bad for 
partial pre-emption. Nowhere was it clearly 
pointed out that the property sold comprised 
of land and six kothas. The value of the 
land was assessed for the purposes of Court- 
fee and jurisdiction at ten and thirty times 
the land revenue but Court-fee was payable 
ad valorem on the market value of the kothas. 
In the written statement, it was stated that 
the kothas were not worth less than Rupees 
1,000-/ and this sum was not an exact: multi- 
ple of number six like the sum ultimately 
agreed upon by mutual agreement as the 
value of the kothas in dispute. What I mean 
to imply is that the written statement had 
not clearly brought out as to how the suit 
was bad for partial pre-emption. 


31. The plaintiff-pre-emptor filed a 
replication in which she controverted all the 
preliminary objections. According to the 
averments made in the application for the 
amendment of the plaint filed in the Court of 
first appeal, this had been done on the basis 
of an inaccurate copy of the sale deed re- 
tained by the plaintiff’s Advocate. in the lower 
Court. Parties were not called upon to pro~- 
duce evidence in connection with this appli- 
cation and the occasion for producing in 
Court the incomplete or inaccurate copy of 
the sale deed had not arisen. The averment 
made in the application had apparently been 
accepted as correct by the Court when the 
amendment was allowed to be made on pay- 
ment of Rs. 100/- as costs. On the basis of 
the rulings cited above, I have no hesitation 
in saying that this discretion had been fairly 
exercised and that the mistake on the plaintiff- 
la ae part was inadvertent and bona 

e. 


32. It cannot, however, be said that 
tbe opposite party could have been compen- 
sated in the present case by an order award- 
ing costs. It may appear that the plaintiff- 
pre-emptor had by her conduct in the trial 
Court raised against herself a bar which 
estopped her from seeking an amendment of 
the plaint in the appellate Court. Her con- 
duct in the Court of first instance had in- 
duced the belief in the mind of the vendees 
that she was not prepared to seek the pos- 
session of the sixth kotha in spite of the mis- 
take or omission in the plaint having been 
brought to her notice. The sixth kotha could 
not be described as the property in dispute 
if she was not laying any claim to it. On 
the last hearing in the trial Court, the ven- 
dees acting on this wrong belief induced by 
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the conduct of the plaintiff-pre-emptor were 
made to agree to a lower valuation of the 
suit for the purposes of Court-fee and juris- 
diction. These facts may appear to have 
created the bar of estoppel against the plain- 
tiffs seeking an amendment of the plaint after 
the vendees had changed their position to 
their disadvantage or prejudice by being 
made to agree to a lower valuation than may 
have been agreed to if the sixth kotha had 
also been included in the plaint. Persistence 
in one’s mistake could be penalised in any 
of the two ways, namely, that the party at 
fault could either be mulcted in a substan- 
tial amount as costs which could be paid to 
the opposite party as compensation for the 
delay and the inconvenience caused in the 
proceedings or the party at fault could be 
robbed altogether of his legal rights. The 
latter would be a harsh and severe course 
which could be resorted to only if the oppo- 
Site party cannot be otherwise compensated. 
Securing of substantial justice to the parties 
is more important than the drastic ending of 
the litigation in an unnatural manner. I 
would, therefore, agree only that on the pecu- 
liar facts of the case this appeal should be 
accepted and the pre-emption suit filed by 
plaintiff-respondent No. 1 should be dismiss- 
ed leaving the parties to bear their own 
costs. I do not, however, agree that we can 
lay down a rule of universal application that 
in all cases where a pre-emptor has failed to 
seek an amendment of his plaint during the 
trial after the opposite party had pointed out 
the defect of partial pre-emption at the ear- 
liest stage, he would be estopped from seek- 
ing that amendment at the -appellate stage. 
The answer to this question would depend on 
the facts and circumstances of each indivi- 
case. 
Reference answered accordingly. 
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f Patiala Aviation Club, Patiala, through 

its Manager, Appellant v. The Presiding Of- 

cer, Labour Court, Ludhiana and others, 

Respondents. 

Letters Patent Appeal No. 612 of 1973, 
D/- 28-3-1974, against judgment of M. R. 
Sharma, J., reported in (1943) 44 FJR 443. 
. Index Note: — (A) Societies Registra- 
tion Act (1860), Section 6 — Appeal filed by 
Manager of a Registered Club — Maintain- 


ability. (X-Ref:— Letters Patent (Lah 
Clause X). ae 
Brief Note: — (A) Section 6 empowers 


a registered society to sue or be sued in the 
name of its President, Chairman or Principal 
Secretary etc., as shall be determined by its 
rules and regulations. Where there is no such 
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provision in the Rules or Regulations, a reso- 
lution empowering. or authorising some one in 
this regard will have to be passed by the 
Governing Body of the Society. 

In the absence of any rules and regula- 
tions or of a resolution of its Governing 
Body authorising the Manager to file the 
appeal, the appeal filed by the Manager is 
incompetent. 1971 Cur LJ 47, Foll. 

(Para 3) 
Cases Referred: Chronological Paras 
1971 Cur LJ 47, Murti Shri Raghunath Ji v. 

Joginder Singh z 3 


R. L. Aggarwal with Amar Datt, for 
Appellant; D. N. Rampal, Asst. Advocate- 
General, Punjab (for Nos. 1 to 3) and Narin- 
der Singh with Kuldip Singh Kapur (for 
No. 4), for Respondents. ; 

D. K. MAHAJAN, J.:-— This is an ap- 
peal under Cl. X of the Letters Patent and is 
directed against the decision’ of a learned 
Single Judge of this Court rejecting the peti- 
tion filed by the appellant under Articles 226 
and 227 of the Constitution of India for the 
issuance of a writ of certiorari against the 
order of the Presiding Officer, Labour Court, 
Ludhiana, dated August 10, 1970. 

2. The appellant, through its mana- 
ger, Shri Swaran Singh, filed the petition re- 
ferred to above, against the Presiding- Officer, 
Labour Court, Ludhiana, the Labour Com- 
missioner, Punjab, the State of Punjab, and 
Shri Hari Parkash, an Ex-Employee of the 
Club. This petition was heard by Mr. Jus- 


tice M. R. Sharma, and the learned Judge re- , 


jected the same. Against the order of the 
learned Single Judge, the present appeal has 
been preferred, 

3. A preliminary objection has been 
raised by Mr. Narinder Singh, learned Cous- 
‘sel for respondent No. 4, that the appeal has 


been preferred without proper authority and,- 


therefore, is not competent. The learned 
Counsel places reliance on Murti Shri Raghu- 
nath Ji v. Joginder Singh, 1971 Cur LJ 47, 
a Division Bench decision of this Court 
wherein it was held as follows:— 

“After the suit had been partly decreed, 
the Committee had to again decide whether 
to go up in appeal against that order or not. 


Tf the rules and regulations had authorised . 


the Secretary or the President or both to 
take a decision in that respect, then they 
could individually or jointly take such a deci- 
sion. But if the said rules and regulations 
did not give that power to the office bearers 
concerned, then the Committee had to, by 
means of a resolution take a decision of fil- 
ing an appeal and also authorise somebody 
to take steps in that direction. That is neces- 
sary because some expense has to be incurr- 
ed in filing the appeal and for that purpose 
the Committee has to apply its mind whe- 
ther it is worthwhile doing so or not.” 

In the present case, there is no dispute that 
the Aviation Club, Patiala, is registered 
under the Societies Registration Act, 1860. 


Therefore, in view of the provisions of Sec- 
tion 6 of that Act which are in the follow- 
ing terms: 

“Every society registered under this Act 
may sue or be sued in the name of the pre- 
sident, chairman, or principal secretary, or 
trustees, as shall be determined by the rules 
and regulations of the society, and, in default 
of such determination, in the name of such 
person as shall be appointed by the govern- 
ing body for the occasion: 


Provided that it shall be competent for 
any person having a claim or demand against 
society to sue the president or chairman, ‘or 
principal secretary or the trustees thereof, if 
on application to the governing body some 
other officer or person be not nominated to 
be the defendants;” 


either the rules and regulations would 
provide for taking care of the litigation at all 
its stages or for every stage in litigation, a 
resolution will have to be passed by the gov- 
erning body of the Society. In the present 
case, the rules and regulations are silent on 
this matter. There is no resolution by the 
governing body of the Society. In fact, it is 
stated that the Club is a defunct body and 
a Manager has been appointed under Rule 20 
(b) of the Rules and Regulations of the So- 
ciety. Rule 20 deals with special powers of 
the State Government. The State Govern- 
ment has passed the following order dated 
July 3, 1973, the relevant part of which is 
reproduced below: 


_. “He will exercise all the executive, finan- 
cial and administrative powers conferred upon 
the Managing Committee for the manage- 
ment of the Club subject, however, to the, 
limitations of the Rules and Regulations and 
the directives of the Director-General. of Civil 
Aviation, Government of India, New Delhi. 
The Manager shall draw and disburse any 
amount required for the purpose of the Club 
and do all such acts deemed fit for the fur- 
therance of the cause of the Club. He will 
also approve the annual accounts of the 
- Club, but for appointment of Auditors and 
all other matters not specifically indicated in 
the Rules and Regulations etc., he- will seek 
prior approval of the State Government.” 


It will appear from this order that the power’ 
-to sue or prefer an appeal has not been spe- 
cifically conferred by this order. It merely 
confers power of day to day running of the 
Club on the Manager and for that purpose, 
he can disburse any amount which is re- 
quired. However, there is a provision that 
if there is no provision for any matter in the 
tules and regulations, the Manager can take 
„directions from the State Government. In 
the instant case, no direction was sought from 
the State Government as to whether an ap- 
peal should or should not be filed against the 
decision of the learned Single Judge. In this 
Situation,. the decision in Murti Shri Raghu- 
nath Jis case 1971 Cur LJ 47 (supra) gov- 
erns the case. There is, therefore, merit in 
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the preliminary objection and it must pre- 
vail. i 

4. For the reasons recorded above, 
this appeal fails and is dismissed as having 
been filed by an incompetent person. There 
will be no order as to costs. 

PRITAM SINGH PATTAR, J.:— I 
agree. 

Appeal dismissed. 
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RAJENDRA NATH MITTAL, J. 

Mohinder Singh and another, Petitioners 
v. The Financial Commissioner Punjab and 
others, Respondents. 

Civil Writs Nos. 563, 564 and 565 of 
1972, D/- 17-1-1974, Petition under Arts. 226 
and 227 of the Constitution of India. 

Index Note:— (A) Punjab Security of 
Land Tenures Act (10 of 1953), S. 5 (as 
amended by Act 46 of 1957) — Land owner 
exercising right of reservation —- Selection of 
permissible area within six months of the 
commencement of the Act of’ 1957. 

Brief Note :—- (A) Merely from the fact 
the the Collector did not decide the surplus 
area for more than three years from the date 
of commencement of Act of 1957, it cannot 
be assumed that the reservation of permissible 
area was made on the date the Collector dec- 
lared the surplus area. ` (Para 3) 

Index Note:— (B) Panjab Security of 
Land Tenures Act (10 of 1953), Ss. 16, 18 
— Right to purchase area of land owner — 
Property in dispute part of reserved area — 
-Gifted to daughter-in-law — Tenant has no 
right to purchase it in view of S. 18. (Para 4) 
Cases Referred: Chronological Paras 
1965 L LT 147, Dhaunkal v. Man Kauri 5 

D. S. Kang, for Petitioners; D. N. Agar- 
wal, with B. N. Agarwal and Arvind Kishore, 
for Respondent No. 5. 

ORDER :— This judgment will dispose 
of Civil Writs Nos. 563, 564 and 565 of 1972 
which are against the same order of the 
Financial Commissioner, Punjab, Chandigarh 
dated November 19, 1971. 

2. The facts as given in Civil Writ 
No.' 563 of 1972 are that Pal Singh, father 
of the petitioners, was tenant of Raja Baldev 
Singh, who was a big landowner. He culti- 
vated’ land comprising khatauni No. 24 
Khewat No. 6, Rectangle No. 9, Killas Nos. 9, 
22/2, Rectangle No. 22, Killas Nos. 2, 3/1, 
3/2. 4/1, 4/2, 6/1, 7/1, 8/1, 9/1, measuring 35 
Kanals 11 Marlas- situated in’ village Mahi- 
ud-din Pur Gazzi, Tehsil Dasuya, District 
Hoshiarpur from Kharif, 1951 till Khazrif, 
1965. He died in February, 1965 and the peti- 
tioners continued cultivating the same till 
today. Raja Baldev Singh gifted 25 standard 
acres 8 units of land in favour of respondent 
5 Sanjogta Devi, widow of his pre-deceased 
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son Nardev Chand, and the remaining land 
in favour of his son Barjesh Chander vide 
Mutation Nos. 142 and 141 dated October 
28, 1958. The petitioners made an applica- 
tion, against respondent 5,. to respondent 
No. 4, the Assistant Collector, ist Grade 
Dasuya on March 12, 1965 for the purchase 
of the land above-mentioned. The Assistant 
Collector decided the application in favour 
of the petitioners on July 30, 1966 (Copy 
Annexure ‘B and ordered that they could 
purchase the land in dispute on payment of 
Rs. 2282.31 Paise. Respondent No. 5 Shri- 
mati Sanjogta Devi went up in appeal before 
the Collector, Hoshiarpur (respondent No. 3), 
who accepted the same on April 17, 1967 
and remanded the case to respondent No. 4 
to give a clear finding whether the land in 
dispute had been given in lieu of the land in 
possession of the petitioners before consolida- 
tion proceedings. Respondent No. 4, vide 
his order dated May 30, 1968 (copy Annexure 
“C”), dismissed the application on the ground ' 
that respondent No.5 became the owner of the 
land in Kharif 1960, that the application had 
been filed on March 12, 1965 and the same 
was not maintainable as the petitioners had 
not completed six years on the date of filing 
the application. The petitioners went up in 
appeal before the Collector (respondent 
No. 3), who dismissed the same on Decem- 
ber 27, 1968 (copy Annexure “D”), The 
petitioners filed revision against the said order 
to the Commissioner, Jullundur Division, 
Jullundur (respondent No. 2) which was also 
dismissed on December 30, 1969 (copy An- 
nexure “E”). A revision was filed against 
the order of the Commissioner by the peti- 
tioners to the Financial Commissioner, Pun- 
jab, Chandigarh (respondent No. 1). He also 
dismissed the same on November 19, 1971 
(copy Annexure “F”’). The petitioners have 
challenged the aforesaid orders on the ground 
that they are illegal, ultra ‘vires and without 
jurisdiction. 

3. The first contention of the learned 
counsel for the petitioners is that the -land 
in dispute was reserved by Baldev Singh 
after making gift in favour of respondent 
No. 5. He, therefore, urges that the reserva- 
tion is not binding on him. The learned 
Collector while deciding this case observed 
that the land in dispute fell within the re- 
served area of Raja Baldev Singh. He gave 
the finding taking into consideration the state- 
ment of Shri Om Parkash, Naib Tehsildar, 
Agrarian, Dharamsla. Under sub-section (3) 
of S. 5 of the Punjab Security of Land 
Tenures Act 1953 (hereinafter referred to as 
the Act), a landowner is entitled to intimate 
reservation within six months from the date 
of commencement of the Act. Thereafter 
Section 5-B was inserted by the Punjab Secu- 
tity of Land Tenures (Amendment) Act, 1957 
(hereinafter referred to as the Amendment 
Act) which came into force on December 20, 
1957. By virtue of that section, a landowner 
who had not exercised his right of reserva- 
tion under the Act could select his permis- 
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sible area within a period of six months from 
the commencement of the Amendment Act 
and intimate the selection to the prestribed 
authority in such form and manner as pre- 


scribed. The form for selection was prescrib- . 


ed by the Punjab Government vide notifica- 
tion No. 3223-LR.II-57/1624 published in 
Gazette (Extraordinary) dated March 22, 
1958. The limitation of six months therefore 
should be deemed to have started from that 
date. As no landowner could furnish a dec- 
laration before that form was prescribed and 
published, the limitation of six months for 
teservation therefore expired on September 
22, 1958. The gift was made by Raja Baldev 
Singh, admittedly, on October 28, 1958. The 
Jearned counsel for the petitioners has not 
been able to show from record that in fact 
the reservation was made after October 28, 
1958. He in support of his contention sub- 
mitted that the surplus area of Raja Baldz 
Singh was declared on August 22, 1961 and 
it shall be assumed that he reserved the area 
on that date. I am unable to accept this 
contention of the learned counsel for the 
petitioners, Merely from ‘the fact that the 
Collector did not decide the surplus area 
case of Raja Baldev Singh till August 1961, 
it cannot be assumed that he made the re- 
servation of permissible area on that dace. 
In the circumstances aforesaid, I do not find 
any force in this contention of the learned 
counsel for the petitioners. The tribunals 
below have come to a finding that Raja 
Baldev Singh had reserved the land in dispute. 
_ Whe learned counsel for the petitioners has 
not been able to prove that the aforesaid find- 
ing is incorrect. I, therefore, reject this con- 
tention of the learned counsel for the peii- 
toners. 

4. The second contention of the 
learned counsel for the petitioners is that the 
gift made by Raja Baldev Singh in favour 
of his daughter-in-law and son will not affect 
the right of the petitioners to purchase the 
land. In case the property in dispute was 
a part of surplus area of Raja Baldev Singh, 
the gift in October, 1958 could not affect the 
rights of the petitioners thereon in view of 
Section 16 of the Act. However, in the pre- 
sent case, this proposition will not be appliz- 
able as the land in dispute was part of re- 
served area.’ Under Section 18 of the Act, 
a tenant has a right to purchase the area of 
the landowner held by him if it is not includ- 
ed in the reserved area of the landowner. 
For the reasons given above, this contentian 
of the learned counsel for the petitioners is 
also rejected, 


5. The last contention of the learned 
counsel for the petitioners is that consolida- 
tion proceedings in the village will not deprive 
the petitioners to make an application fer 
purchase of the land even though ownership 
of land has been changed. In the present 
case the land on which the petitioners were 
tenants. was gifted to Barjesh Chander. After 
the -consolidation proceedings, the land which 
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was in possession of the petitioners before 
consolidatidn was alloted to Sanjogta Deyi, 
respondent No. 5 in lieu of her land The 
petitioners instead of requesting the consolida- 
tion authorities under Section 23 of the East 
Punjab Holdings (Consolidation and Preven- 
tion of Fragmentation) Act, 1948 (hereinafter 
referred to as the Consolidation Act) to allot 
them land which had been allotted to Barjesh 
Chander in lieu of his holding in their pos- 
session, continued in possession of the old 
land which fell to the share of respondent 
No. 5 in lieu of her earlier holding. 
case they had taken possession of the land 
which had been allotted to them under the 
Consolidation Act, they would have the same 
tights in that land under Section 25 of that 
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Act which they had in preconsolidation land. © 


In the present case, it has been held by the 
Revenue Authorities that there is no evidence 
on the record by which old Khasra numbers 
which were under the cultivation of the peti- 
tioners, can be connected with the new 
Khasta numbers which are now in their pos- 
session. It is admitted that the land which 
is now under the cultivation of the petitioners 
is owned by Sanjogta Devi, respondent No. 5 


In the circumstances, they hold the 
land under respondent No. 5 on the 
date when the land in dispute was 


allotted to her. The land has been allotted 
to respondent No. 5 after consolidation in 
Kharif 1960 whereas the application for pur- 
chase was made on March 12, 1965. Thus, 
it cannot be held that the petitioners are in 
possession of the land under respondent No. 5 
for a period of more than six years. The 
application for purchase of the Jand made 
by the petitioners was, therefore, rightly re- 
jected by the Revenue Authorities. The, 
learned counsel for the petitioners has placed 
reliance on Dhaunkal v. Man Kauri, 1965 
LLT 147, wherein it was held by the learned 
Financial Commissioner that a tenant having 
fulfilled the conditions prescribed by Sec- 
tion 18 of the Act has the same right in the 
land allotted to the landlord in lieu of the 
land of his tenancy in pursuance of the 
scheme of consolidation. In the present case, 
as already stated above, the land in dispute 
has not been allotted to the petitioners in 
pursuance of scheme of consolidation. There- 


fore, the above observations are nob applic- F 


able to the present case, 


6. The counsel for the parties have 
conceded that the facts of the other two writ 
petitions are the same except that the tenants 
were different, and they stand disposed of 
by this order. : 


7. For the reasons recorded above, I 
dismiss all the writ petitions with costs. 
Counsel’s fee in each case Rs. 50/-. 


Petitions dismissed. 


ne 
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(V 61 C 86) 
R. S. NARULA, J. 
Chaman Lal Narang, Petitioner vV. 


Ashwani Kumar and others, Respondents. 

Civil Revn. No. 683 of 1973, DJ- 16-1- 
1974 (Petition under S. 115 of Civil P. C. for 
revision of order of Niranjan Singh, Sub. J. 
lst Class, Chandigarh, D/-_ 27-2-1973). 

Index Note:— (A) East Punjab Urban 
Rent Restriction Act, S. 16 — Amendment of 
pleadings — Has Rent Controller power to 
allow amendment of pleadings? Yes. 

Brief Note :— (A) He has inherent power 
to allow amendments for good and sufficient 
reasons. There is no bar to the exercise of 
that power by him. (Para 2) 
- The fact that the amendment introduced 
a new and separate cause of action for evic- 
tion viz. subsequent sub-letting during pen- 
dency of the original petition of eviction and 
for which the landlord could have filed a 
fresh petition would hardly justify refusal ‘of 
the amendment of the original petition for 
eviction as that would simply Jead to multi- 
plicity of proceedings. AIR .1968 SC 1165, 
Rel. on. (Para 3) 
Cases Referred : Chronological Paras 

- AIR 1968 SC 1165 = (1968) 3 SCR 163, Nair 
Service Society Ltd. v. K. C. Alexander 3 
(1964) Civil Revn. No. 528 of 1963, DJ- 13-1- 
1964 (Punj), Ruldu Ram v. Sarup 
Chand 4 
(1957) 59 Pun LR 45, Mathra Das v. Om 
Prakash 2 
(1882) ILR 5 All 163 = 1882 All WN 202, 
Narsingh Das y, Mangal Dubey 2 
_J. V. Gupta, for Petitioner; N. L. 
Dhingra, for Respondents. 

ORDER :— Two points have been urged 
by Mr. Jatinder Vir Gupta in support of this 
petition for revision of the order of the Rent 
Controller, Chandigarh, dated February 27, 
1973, allowing the landlord respondents to 
amend their application for ejectment of the 
petitioner by adding thereto the ground of 
further subletting of a portion of the premises 
to Mr. D. Paul, a photographer, during the 
pendency of the eviction proceedings, namely : 


“@) that the Rent Controller has no 
jurisdiction to allow amendment of an ap- 
plication for eviction as the provisions of 
Rule 17 of Order 6 of the Code of Civil 
Procedure have not been made applicable to 
proceedings before the Rent Controller under 
Section 16 of the East Punjab Urban Rent 
Restriction Act (3 of 1949) (hereinafter called 
, the’ Act) and 


(ii) that the alleged subsequent subletting 

of portion of the premises constitutes a dis- 
' tinct and separate cause of action for evic- 
tion under Section 13 of the Act, and should, 
therefore, have formed the subject-matter of 
a separate application for eviction particular- 
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ly when the landlord-respondents have filed 
several subsequent applications for eviction 
during the pendency of the present case. 


2. Mr. Nand Lal Dhingra, the learn- 
ed counsel for the respondents, has invited 
my attention to the judgment of A. N. 
Bhandari, C. J. (as he then was), in Máthra 


Das v. Om Parkash, 1957-59 Pun LR 45, ~ 


wherein it has been held that a Court of law 
possesses inherent powers to act ex debito 
justitiae to do real and substantial justice 
for the administration of which alone it exists 
and to do all things that are reasonably 
necessary for securing the ends of justice 
within the scope of ifs jurisdiction. The 
learned Chief Justice held in that case that 
every procedure is permissible before a special 
tribunal unless it is shown to be -prohibited 
by law. For that proposition he relied on 
the Full Bench judgment of the Allahabad 
High Court in Narsingh Das v. Mangal 
Dubey, (1882) ILR 5 All 163. It is not dis- 
puted by Mr. Dhingra that the provisions of 
Order 6, Rule 17 do not as such apply to 
proceedings before the Rent Controller. He 
has on the other hand laid emphasis on the 
fact that when the powers of a tribunal are 
not fettered by the special procedure laid 
down for it by any statute, its powers are 
wider than those of an ordinary Court. He 
has contended that the conduct of proceedings 
before a special Court, the procedure before 
which is not regulated by any particular law, 
must be deemed to be in its own discretion. 
I agree with these submissions of Mr’ 
Dhingra. Only the power to issue summons 
(to enforce the attendance of a witness and 
to compel the production of evidence) confer- 
ted by the Code of Civil Procedure has been 
specifically vested in a Rent Controller under 
Section 16 of the Act. I have, therefore, no 
hesitation in holding that the Court of a 
Rent Controller has the inherent jurisdiction 
to allow amendment of pleadings in eviction 
cases pending before it for good and suffi- 
cient reasons. There is no bar in any law to]' 
the exercise of that power by a Rent Con- 
troller. 


3. There is no doubt that the land- 
lord cauld have included the ground of sub- 
sequent subletting in any of the petitions 
for eviction (on the ground of non-payment 
of rent for subsequent periods) filed by him 
after the alleged subletting. That does not, 
however, mean that if two courses are legally 
open to a litigant, he should be compelled 
by the Court to resort to that one out of 
those which suits the opposite party. As 
there is no bar to the landlord taking up 
the additional plea by amending his original 
petition, he cannot, in my opinion, be com- 
pelled to take the new ground only in a 
fresh application for eviction. Courts should 
not lend their hands to avoidable multiplicity 
of proceedings and should always try to ef- 
fectively decide the matters in issue between 
the parties in the same litigation so-far as 
it is ‘permissible by law. In the circumstances 
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of the case I do not consider that the Rent 
Controller acted either illegally or improper- 
ly in allowing the application of the landlord 
respondents for amending’ their application 
for eviction of the petitioner. The desira- 
bility of allowing amendment of pleadings 
to take notice of changed circumstances dur- 
ing the pendency of a case in order to shorten 
litigation and to avoid circuity of action by 
the Courts has been authoritatively recognis- 
ed by the Supreme Court in Nair Service 
Society Ltd. v. K.’C. Alexander, AIR 19€8 
SC 1165. 

4, In the view I have taken of both 
the contentions raised by Mr. Gupta, it is 
unnecessary to deal with the additional argu- 
ment advanced by Mr. Dhingra on the autho- 
rity of an unreported judgment of I. D. 
Dua, J. (as he then was), dated January 13, 
1964, in Civil Revn. No. 528 of 1963, Ruldu 
Ram v. Sarup Chand, to the effect that Sec- 
tion 15 (5) of the Act is not intended to 
permit petitions for revision of interlocutory 
orders being filed and that the said provi- 
sion is normally intended to be restricted and 
confined to an attack against final orders pas- 
sed under the Act. 

5. For the foregoing reasons this peti- 
tion must fail and is accordingly dismissed 
with costs. 

Petition dismissed. 
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BAL RAJ TULI, J. 


Dr. K. L. Jaura, Petitioner v. Dr. G. S. 
Pathak and others, Respondents. 


Civil Writ No. 3666 of 1973, DJ- 15-1- 
1974, Petition under Arts. 226 and 227 of the 
Constitution of India. 


Index Note :— (A) Punjab University Act 
(1947), $. 38 — Validity — Does S. 38 give 
an arbitrary and unguided power to the 
Chancellor to decide election petitions so as 
to violate Art. 14 of the Constitution? No. 

Brief Note:— (A) There are no more 
than one authority to decide the election dis- 
putes and that authority is the highest digni- 
tary of the University and therefore any arbi- 
trariness cannot be presumed. Secondly, re- 
gulation 17.1 in Chapter TI(B) of the Calendar 
states the grounds on which a dispute with 
regard to an election can be raised and the 
Chancellor can decide the disputes if they fall 
under it. If any of those grounds is made 
out to the satisfaction of the Chancellor, he 
can interfere in the decision of the returning 
officer, declaring the results. ILR (1963) 1 
Punj 49, Rel. on; ILR (1962) 2 Punj 74, 
Distinguished. (Para .6) 

Index Note :— (B) Punjab University Act 
(1947), S. 38 — “Or is entitled to be’ — Is 
the jurisdiction of the Chancellor limited so 
that he can only dismiss the election petition 
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or set aside the election but cannot declare 
a person to have been duly elected? No. 
Brief Note :— (B) The words “or is en- 
titled to be” confer ample jurisdiction on the 
Chancellor to declare any person, who should 
have been declared as elected according to 


_ the rules to have been duly elected if the 


Returning Officer did “not announce the result 
in accordance with the rules. (Para 11) 


Cases Referred: Chronological Paras 
(1973) 75 Pun LR 833, Dr. K. L. Jaura v. 
Punjab University 1 
ILR (1963) 1 Punj 49 = 64 Pun LR 1110, 
Pala Singh v. Nathi Singh 6 
ILR (1962) 2 Punj 74 = 64 Pun LR 213, 
Harke v. Giani Ram 4 
AIR 1954 Bom 202 = 55 Bom LR 922, 
Gandhinagar Motor Transport Society v. 
State of Bombay 2 


B. S. Bindra with J. C. Verma, for Peti- 
tioner; H. L. Sibal Sr. Advocate with Kuldip 
Singb, R. S. Mongia and S. C. Sibal (for 
Nos. 1, 2 and 4), J. L. Gupta with Karminder 
Singh and M. L. Bansal (for No. 3), for 
Respondents. 


ORDER :— The petitioner is a Reader 
in the Chemistry Department of the Punjab 
University, Chandigarh, while respondent 3 
is a Lecturer in the Department of Botany in 
the same University. The elections to the 
Senate of the University were held on Septem- 
ber 12, 1972, and the petitioner and respond- 
ent 3 contested for the seat of an Ordinary - 
Fellow under Section 13 (1) (c) of the Punjab 
University Act, 1947, (hereinafter referred to 
as the Act). Under that provision, two Ordi- 
nary Fellows, one each from the Arts and 
Science Departments, were to be elected by 
Readers and Lecturers on the staff of the 
teaching departments of the University from 
amongst themselves. There were in all 9 con- 
testants for- these two seats, their names being 
Sarvshri S. P. Choda (respondent 3), K. L. 
Jaura (petitioner), D. D. Kapoor, R. D. 
Anand, Jaswant Singh Jiwan, Vishwa Nath 
Tewari, Madan G. Gandhi, R. S. Marya and ~ 
Jagdish Chandra Sen. 300 votes were polled 
out of which 15 were held to be invalid and 
the quota was fixed as 96 under Rule 9 of 
the’ Rules relating to Election of Ordinary 
Fellows printed in Volume III of Punjab 
University Calendar, 1972, at page 91. From 
the Arts side Shri Vishwa Nath Tewari was 
declared elected and from the Science side 
the petitioner was declared elected by the Re- 
turning Officer under regulation 20 of the 
Regulations relating to Election of Ordinary 
Fellows contained in Chapter IT (B) of the 
Punjab University Calendar, Volume I. This 
election had to be approved by the Chancel- 
lor. Shri S. P. Choda, respondent 3, filed 
an election petition challenging the election 
of the petitioner which was entrusted for 
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the decision of the election petition by that 
Committee. The. petitioner then filed Civil 
Writ Na 3658 of 1972 in the Court objecting 
to the constitution of the Committee for the 
decision 6f the election-petition and prayed 
for the quashing of the order of the Chan- 
cellor. 
Mittal, J., and myself and was accepted. It 
was held by us that regulations Nos. 17.2 
and 17.3, under which the Committee for 
deciding the election-petition had been con- 
stituted, were ultra vires Sections 31 and 38 
of the Act. That judgment is reported as 
Dr. K. L. Jaura v. Punjab University, (1973) 
75 Pun LR 833. As stated in paragraph 3 
of the report, the first contention of the 
learned counsel for the petitioner in that case 
was that the Chancellor was the only autho- 
rity to settle disputes regarding election of 
the members of the Senate and no Sub-Com- 
mittee could be constituted under the Regu- 
lations framed under clause (a) of sub-sec- 
tion (2) of S. 31 of the Act as it had been 
expressly provided in Section 38 that all 
disputes relating to the constitution of the 
University were to be referred to the Chan- 
cellor for decision. It was further urged 
that the provisions of Regulations 17.1, 
17.2 and 17.3 of Chapter I(B) of 
the Calendar were ultra vires the provi- 
sions of the Act so far as they authorised 
the Syndicate to appoint a Committee to 
decide the election-petition. The Bench came 
to the conclusion that Regulations 17.2 and 
17.3 were ultra vires the Act and quashed 
the order of the Chancellor keeping in 
abeyance the approval of the petitioner’s elec- 
tion as an Ordinary Fellow till the Committee 
had decided the election-petition. As a result 
of that decision, the Punjab University for- 
warded the election-petition of respondent 3 
to the Chancellor for decision under Sec- 
tion 38 of the Act. The Chancellor gave a 
decision in favour of respondent 3 after hear- 
ing the petitioner, respondent 3 and the Uni- 
versity. The order passed by the Chancellor 
is a speaking order giving reasons in support 
of his decision and does not suffer from any 
legal infirmity. The petitioner has, however, 
felt aggrieved and has filed the present peti- 
tion which has been opposed by the Univer- 
sity and respondent No. 3. 


2. The first point argued by the 
learned counsel for the petitioner is that Sec- 
tion 38 of the Act is ultra vires Article 14 
of the Constitution as it gives an arbitrary 
and unguided -power to the Chancellor to 
decide election-petitions without prescribing 
any guidelines or the grounds on which the 
election can be challenged or set aside and 
no appeal has been provided against his deci- 
sion. The argument is that the Chancellor 
can decide each election dispute according 
to bis own notions which can result in dis- 
crimination. In my view, the petitioner can- 
not be allowed to urge this plea in this 
petition. In the earlier petition decided by 
the Division Bench, the position expressly 
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taken by the petitioner was. that the Chancel- 
lor alone, under Section 38 of the Act, was 
the authority to decide election disputes and 
no Committee could be constituted under the 
regulations framed by the Senate of the Uni- 
versity -for the purpose. He did not urge 
at that time that Section 38 of the Act was 
ultra vires and the decision of the Returning 
Officer declaring the petitioner as elected 
could not be challenged by respondent 3 by 
way of an election-petition before any forum. 
It was open to the petitioner to have urged 
that plea in that writ petition. He did not 
raise that plea and after the success of his 
petition, he submitted himself to the juris- 
diction of the Chancellor and invited his deci- 
sion in the election dispute with respondent 3 
without raising any objection to his jurisdic- 
tion. Now that the decision has gone against 
him, he cannot be allowed to urge that the 
Chancellor had no jurisdiction to decide the 
matter. A Division Bench of the Bombay 
High Court (Chagla, C. J., and Dixit, J.) ob- 
served in Gandhinagar Motor ‘Transport 
Society v. State of Bombay, AIR 1954 Bom 
202, as under :— 


“It must be borne in mind that in ex- 
ercising its jurisdiction under Articles 226 
and 227 the High Court is not exercising an 
ordinary jurisdiction. It is always open to a 
petitioner to assert his rights in a suit pro- 
perly filed, but when he chooses to assert 
‘his rights by calling upon the High Court to 
exercise its special jurisdictidn, the High 
Court must itself Jay down certain principles 
for the exercise of that jurisdiction and must 
not make the exercise of that jurisdiction a 
matter of ordinary occurrence. A suit may 
well be filed within the period of limitation; 
the Judge trying the suit does not non-suit 
the plaintiff because he came to Court to- 
wards the end of the period of limitation; but 
this Court tells the petitioner “you must come 
to this Court expeditiously.’ i 


Equally so a defendant may not raise the 
question of jurisdiction in the Court of first 
instance, he may not raisé the question of 
jurisdiction in the appellate Court, he may 
postpone raising the question of jurisdiction 
upto the stage of the Privy Council or the 
Supreme Court, yet if the Court has no 
jurisdiction, the highest Court in the land 
will allow the point to be raised and decide 
it in favour of the defendant. But the prin- 
ciple is different when the petitioner. comes 
to this Court for a writ. The Court must 
tell the petitioner: ‘Tt was open to you to . 
taise that point before the tribunal whose 
order you are challenging. You have sat on 
the fence, you have taken a chance of the tri- 
bunal deciding in your favour, and it i$ not 
open to you now to come to us and ask for 
a writ.” 5 , 

3. On the parity of reasoning, it can 
be said in the present case that the petitioner 
took a chance of decision in his favour by 
the Chancellor and after having taken full 
part in the proceedings before him, he can- 
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not now be heard to say that those proceed- 
ings were held by the Chancellor without any 
jurisdiction. 

å. In any case, Y do not find any 
substance in the plea of the petitioner in 
this behalf. The learned counsel has relied 
on a Division Bench judgment of this Court 
in Harke v. Giani Ram, ILR (1962) 2 Punj 
74, wherein clause (a) of Section 8 (2) of 
the Punjab Gram Panchayat Act, 1952 (Act 
IV of 1953) was declared as void and un- 
- constitutional on the ground that in enacting 
that provision there had been an excessive 
delegation of legislative powers amounting to 
an abdication of its functions by the legis- 
lature. That clause read. as under :— 

“(2) The prescribed authority may— 

(a) If it finds, after such inquiry as it 
may deem necessary, that a failure of justice 
has occurred, set aside the said election, and 
a fresh election shall thereupon be held.” 
In the Act or the Rules no grounds were 
mentioned on the basis of which an election 
could be challenged or set aside. In that 
case, it was urged on behalf of the State 
that the Preamble of the Gram Panchayat 
Act as also the expression ‘failure of justice’ 
appearing in Section 7 (2) (a) were indica- 
tive ‘of the policy and purpose of the Legis- 
lature underlying that section. The Pream- 
ble simply stated :— 


“An Act to provide for better adminis- 
tration in the rural areas of Punjab by 
Panchayats.” 

It was observed that the Preamble did 
not furnish any guidance for the reasons or 
grounds on which an election could be set 
aside under Section 8 (2) (a) of the said Act. 
As regards the expression “failure of justice”, 
it was contended that— . 

“it connotes certain basic principles of 

equity, fairplay and good conscience and, 
therefore, the prescribed authority can decide 
whether a failure of justice has occurred in 
a particular case.” ; 
After referring to the provisions of some 
enactments in which such an expression was 
used and the judicial pronouncements in res- 
pect of them, it was observed by the Bench 
as under on page 89 of the report :— 


“It would seem that wherever the ex- 
perssion ‘failure of justice’ or ‘miscarriage of 
justice’ has been employed,. it has reference 
to and has been construed in the light of the 
substantive or procedural provisions of a 
particular law in the observance of which 
there has been some irregularity or error 
and the Court has to satisfy itself that the 
same has not led to failure or miscarriage of 
justice before interfering with the sentence, 
order or judgment.” ` 
. 5 With regard to the provisions in 
Section 8 (2) (a) of the Act, Grover, J. speak- 
ing for the Court, said :— : 

“In the case of the prescribed authority 
under the Act it cannot be said that there 
is any rule or principle indicated in the Act 
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which can enable that authority not to set 
aside an election even if any corrupi practice 
has been committed but other circumstances 
exist which would justify a decision that the 
election need not be set aside. There is no 
uniform definition of corrupt practices so far 
as election law is concerned to which the 
prescribed authority can have recourse for 
determining whether such a corrupt practice 
has been followed which would justify the 
setting aside of an election on the ground 
that there has been failure of justice. In 
this situation it cannot but be held that the 
legislature has not decided its policy and 
purpose so as to guide the prescribed autho- 
rity constituted under the Act with regard to 
the grounds on which it would come to the 
conclusion that there has been a failure of 
justice. No appeal has been provided against 
the decision of the prescribed authority with 
the result that there is no machinery by 
which its decision setting aside an election 
on the ground of failure of justice can be 
challenged before any superior Tribunal which 
would serve as a check or curb on its acting 
arbitrarily. It is true that it cannot be pre- 
sumed that the prescribed authority will not 
act in a reasonable way and will set aside 
an election in an arbitrary manner but the 
whole difficulty that arises is that the prescrib- 
ed authority itself will not know in what set 
of circumstances it must hold that a failure 
of justice has occurred in the matter of an 
election. As has been mentioned before, even 
the procedure for enquiry has been left by 
sub-section (2) of S. 8 to be regulated by 
the prescribed authority according to what- 
ever it considers to be necessary. This again 
introduces an element which can well bring 
about discrimination. One prescribed autho- 
rity may consider that evidence may be ex- 
amined on affidavits. Another prescribed 
authority may be of the view that only some 
of the witnesses out of those tendered by 
either of the parties should be examined and 
the statements of others need not be record- 
ed. Discretion has thus been vested in the 
prescribed authority clothing it with unguid- 
ed powers which may well enable it to dis- 
criminate.” 


6. The difference between that case 
and the present case is that there are no 
more than one authority to decide the elec- 
tion disputes and that authority is the highest 
dignitary of the University. There is no 
question of appeal against his order nor can 
any arbitrariness be presumed. In the case 
of Punjab Gram Panchayat Act, the presc- 
ribed authority for each district was different 
and, therefore, there could be difference in. 
the ‘approach of each prescribed authority 
to the election petition according to his own 
notions. Secondly, regulation 17.1 in Chap- 
ter I(B) ibid states the grounds on which 
a dispute with regard to an election can be 
raised. That regulation was not held to be 
ultra vires by us in the earlier judgment re- 
ferred to above and the Chancellor can decide 
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the disputes which are raised if they fali 
under regulation 17.1. In this view of the 
matter, the provisions of Section 38 cannot 
be said to, be ultra vires Article 14 of the 
Constitution as giving unguided and unfet- 
tered powers to the Chancellor. In this con- 
nection, reference may be made to a Divi- 
sion Bench judgment ofthis Court in Pala 
Singh v. Nathi Singh, ILR (1963) 1 Punj 49, 
wherein the provisions in the Punjab Pan- 
chayat Samitis and Zila Parishads Act, 1961, 
for. challenging the election of a returned 
candidate was in identical terms as Sec- 
tion 8 (2) (a) of the Punjab Gram Panchayat 
Act, but Section 115 of that Act gave the 
power to the Government to make rules with 
regard to various matters regarding elections 
and election-petitions. In those rules, the 
grounds of challenge to an election were 
stated and it was held that those rules pro- 
vided sufficient guidance to the prescribed 
authority and the ‘failure of justice’ would be 
held to have occurred only if one or the 
other ground stated in the rules was proved 
to exist. On the parity of reasoning it can 
be said that if any of the grounds men- 
tioned in regulation 17.1 is made out to the 
satisfaction of the Chancellor, he can inter- 
fere in the decision of the returning officer, 
declaring the result. The submission of the 
learned counsel for the petitioner is, there- 
fore, repelled and Section’ 38 of the Act is 
held to be valid and intra vires. 


7. The second point vehemently can- 
vassed by the learned counsel for the peti- 
tioner is that the Chancellor did not follow 
the proper procedure and method of count- 
ing the votes while arriving at the decision 
that respondent 3 had beeh duly elected in- 
stead of the petitioner. The election of Ordi- 
nary Fellows is held on the basis of Single 
. Transferable Vote and the method of count- 
ing votes is contained in Rules 14 to 18 of 
the Rules relating to Election of Ordinary 
Fellows, which are reproduced hereunder :— 


“14 @ If, after all the surpluses have 
been transferred as hereinbefore directed, less 
than the number of candidates required, has 
been elected, the candidate lowest on the poll 
shall be excluded from the poll and his un- 
exhausted ballot papers distributed among 
the continuing candidates according to the 
next preferences recorded thereon. Any ex- 
hausted ballot papers shall be set aside as 
finally dealt with. 

Gi) The ballot papers containing original 
votes of an, excluded candidate shall first 
be transferred. 

(iii) The ballot papers containing trans- 
ferred votes of an excluded candidate shall 
then be transferred in the order of the trans- 
fer in which he obtained them. 

(iv) Each of such transfers shall be 
deemed to be a separate transfer. 

(v) If the total of the votes of the two 
or more candidates lowest on the poll, to- 
gether with any surplus votes not transferred, 
is Jess than the votes credited to the next 
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highest candidate, those candidates may, in 
one operation, be excluded from the poll and 
their votes transferred in accordance with 
the directions given in clauses (i) to (iv) 
above. 

(vi) The process directed by this Rule 
shall be repeated on the successive exclusions 
of the candidates lowest on the poll until 
the last vacancy is filled either by the elec- 
tion of a candidate with the quota, or as 
hereinafter provided. 


15. If, as 2 result of a transfer of ballot , 
papers under these Rules, the number of 
votes obtained by a candidate is equal to 
or greater than the quota, the transfer then 
proceeding shall be completed but no further 
ballot papers shall be transferred to him. 

16. Subject to the provisions contained in 
Rules 11, 12 and 13: 

G) If, after the completion of any trans- . 
fer, under these Rules, the number of the 


, votes of any candidate shall be equal to 


or greater than the quota, he shall be dec- 
lared elected. 

(ii) If the number of the votes of any 
Such candidates shall be equal to the quota, 
the whole of the ballot papers on which such 
votes are recorded shall be set aside as finally 
dealt with. 

(iii) If the number of the votes of any 
such candidate is larger than the quota, his 
surplus shall thereupon be distributed in the 
manner hereinbefore provided, before the ex: 
clusion of any other candidate. 

17. Subject to the provisions contained 
in the Rules 11, 12 and 13: 


(i) When the number of continuing can- 
didates is reduced to the number of vacan- 
cies remaining unfilled, the continuing candi- 
dates shall be declared elected. 

Gi) When only one vacancy remains un- 
filled and the number of the votes of one 
continuing candidate exceeds the total of 
all the votes of the other continuing candi- 
dates, together with any surplus, not trans- 
ferred, that candidate shall be declared 
elected. 

(iii) When only one vacancy remains un- 
filled and there are only two continuing can- 
didates and those two candidates have each 
the same number of votes and no surplus 
temains capable of transfer, one candidate 
shall be excluded under Rule 18 and the 
other deemed elected. 

18. If, when there are more than One sut- 
plus to be distributed, two or more surpluses 
are equal or if at any time it becomes neces- 
sary to exclude a candidate and two or more 
candidates have the same number of votes 
and are lowest on the poll, regard shall be 
had to the original votes of each candidate 
and the candidate for whom fewest original 


votes are recorded shall have his sur- 
plus distributed or shall be first ex- 
‘cluded, as the case may be. If the, 


number of their original votes is the same, thé 
Returning Officer shall decide by lot which 
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candidate, shall -have surplus distributed ot 
be excluded.” 


8. There is no dispute with regard to 
the elimination of Sarvshri Jaswant Singh 
(Contd. on Col. 2) 


6 


S. P. Choda {respondent 3) 
K. L. Jaura (petitioner) 
Vishwa Nath Tewari 
Mandan G. Gandhi 


9. It is common ground that Shri 
Gandhi was to be eliminated and his votes 
had to be distributed amongst the other 
3 candidates. According to Rule 14 (ii), the 
original votes of Shri Gandhi had first to ‘be 
transferred. In respect of those votes, 7 went 
to Shri Choda, 21 to Shri Jaura and 4 to 
Shri Tewari. On the distribution of these 
votes, the petitioner and respondent 3 got 99 
vetes each while Shri Tewari got 70 votes. 
According to Rule 15, no further ballot 
papers could be transferred to the petitioner 
and respondent 3 as they had obtained more 
than the quota fixed. - Since they had got 
equal number of votes, according to Rule 18, 
one of them who had got the larger number 
of original votes had to be elected. Admit- 
tedly, respondent 3 had obtained 87 original 
votes as against 71 origi-al votes obtained by 
the petitioner and, therefore, he has been 
tightly declared. elected by the Chancellor, 
-It is pleaded on behalf of the respondents that 
4 votes, which were transferred to Shri 


Tewari, were wrongly transferred to him as. - 


on the elimination of Shri Gandhi, Shri 
Tewari, who was the only candidate from the 
Arts side, left in the field, had to be declar- 
ed elected and those 4 votes should also have 
been transferred to the petitioner and respon- 
dent 3 according to the entitlement of each. 
If those 4 votes of Shri Gandhi were taken 
into consideration for transfer to the petitioner 
and respondent 3, the petitioner would have 
got 1 vote and respondent 3 two votes. In 
that manner respondent 3 got 101 votes 
against 100 of the petitioner and, therefore, 
he was entitled to be elected. If ali the 46 
votes of Shri Gandhi were distributed be- 
tween the petitioner and respondent 3, each 
one of them would have obtained 103 votes 
and under Rule 18 Shri Choda had to be 
declared elected. The only way in which 
the petitioner could be declared to have been 
elected is that the 4 votes transferred to 
Shri Tewari were to remain with him and all 
the 10 transferred votes of Shri Gandhi 
should have been distributed between the 
petitioner and respondent 3. On that basis 
respondent 3 would have got 101 votes 
against 102 votes of the petitioner as out of 
the transferred votes of Shri Gandhi, 2 went 
to respondent 3 and ! to the petitioner. It 
is the only method -in which the petitioner 


K. L. Jaura v. G. S. Pathak (B. R. Tuli J.) 


[Prs. 7-11]  P.&H. 265 


Jiwan, D. D. Kapur, R. D. Anand, R. S. 
Marya ‘and Jagdish Chandra Sen and the 
distribution of their votes amongst the con- 
tinuing candidates thereafter. . After their 
exclusion, the position of the 4 continuing 
candidates was as under :— 


Original + Transferred Total 
Votes Votes 
87 + 5 = 92 
71 + 7 = 78 
63 + 3 = 66 
36 + 8 4+2 = 46 


could have been declared elected, but it is 
not in accordance with the riles set out above. 
According to the rules, the first method 
stated by me alone was the proper method 
and had to be followed, that is, after the 
transfer of 36 original votes of Shri Gandhi 
to the continuing candidates according to their 
respective entitlements, the transfer of trans- 
ferred votes of Shri Gandhi had to be 
stopped under Rule 15 as both the petitioner 
and respondent 3 had obtained more votes 
than the quota fixed. There is, therefore, 
no merit in the submission of the learned 
counsel that the counting of votes of the 
petitioner qua respondent 3 has not been 
made by the Chancellor in accordance with 
the rules, his submission is, therefore, repelled 
ane he election of respondent 3 is held to be 
valid. 


10. Lastly, it has been urged that 
under Section 38 of the Act, the Chancellor 
could either dismiss the election-petition or 
set aside the election, but he could not declare 
respondent 3 as a duly ‘elected Fellow of the 
University. I find no merit in this submis- 
sion. Section 38 reads as under :-— 

“38. Disputes as to Constitution of the 
University, — 

` H any question arises as to whether any 
person has been duly elected or appointed as, 
oris entitled to be,a member ofany authority 
or -other body of the University, the matter 


‘will be referred -to the Chancellor, whose de- 


cision thereon will be final.” 


11. Under this section, the Chancellor 
can decide whether any person has been duly 
elected as a member ‘of any authority or'other 
body of the University or any person is entitl- 
ed to be a member of any authority or other 
body of the University. The words ‘or is 
entitled to be’ confer ample jurisdiction on 
the Chancellor to declare any person, who 
should have been declared as elected accord- 
ing to the rules, to have been duly elected if 
the Returning Officer did not announce the 
result in accordance with the rules and thus 
failed in the discharge of his duties as laid 
down in the regulations. On the language of 
the section it has to be held that the 
Chancellor had the jurisdiction to declare res- 
pondent 3 as duly elected Fellow of the Uni- 
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versity in place of the petitioner. This sub- 
mission is also repelled. : 

12. For the reasons given above, = 
find no merit in this petition which is dis- 
missed but the parties are left to bear their 
own costs, 

Petition dismissed. 
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ç Gyani Tara Singh and others, Petitioners 
v. The State of Haryana and others, Res- 
pondents. 

Civil Writ No. 1203 of 1971, Dj- 11-1- 
1974. 
Index Note :— (A) Governmert Grants 

Act (1895), Ss. 2, 3 — Instrument ef grant — 

Does it become effective only on communi- 

cation thereof? No, it becomes effective en 

the very date of its making. 

Brief Note:—(A) For an instrument of 
grant to become effective, it need not comply 
with the various formalities envisaged by the 
Transfer of Property Act or any other statute. 
The grant becomes effective the moment it is 
sanctioned by the competent authority and 
becomes binding on the Government from 
the date it is so made, notwithstanding non- 
communication thereof to the grantee. 

(Para -14) 
Where the instrument of grant is general 
in nature affecting hundreds of political suff- 
erers holding lands on lease who had formed 
a union which through its representatives had 
been admittedly pursuing their demands for 
the grant of the proprietary rights even an 
oral communication to such representatives of 
the political sufferers or through a press con- 
ference would be a sufficient communication. 
(Para 18) 
Index Note :— (B) Constitution of India, 
Arts. 19 (1) (£) and 226 — Petitioners who 
were originally lessees conferred with pro- 
prietary rights —- Government, however, con- 
tinued to treat them as lessees — Held such 
treatment was violative of petitioners’ funda- 
mental right to property and could be chal- 
lenged by a writ petition. (Para 22) 
Cases Referred: Chronological Paras 
AIR 1971 Punj 38 = 1971 Lab IC 201, B. 
K. Talwar v. State of Haryana 18 
AIR 1970 SC 214 = 1970 Lab IC 271, State 
of Punjab v. Khemi Ram 18 
1970 Serv LR 776 = ILR (1971) 1 Punj 194, 
State of Haryana v. Dev Dutta Gupta 18 
(1967) 1 Mys LJ 85 = 9 Law Rep 125, V. 
Thammaiya v. State of Mysore 14 
AIR 1965 Punj 315 = ILR (1965) 1 Punj 744, 
Shanti Pershad v. Competent Authority 18 
AIR 1963 SC 395 = (1962) Supp 3 SCR 713, 
Bachittar Singh v. State of Punjab 18 

ILR (1962) 1 Punj 455, Nathu v. Umra 20 
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P. N. Lakhi with I. S. Vimal, for Peti- 
tioners; Dewan Chetan Das, Addi. Advocate 
General, Haryana, for Respondents. 


ORDER:— Fifteenth August, 1947, found 
the Indian Nation in a grateful and expansive 
mood towards the valiant freedom fighters 
whose boundless sufferings and sacrifices du- 
ting the freedom struggle against the foreign 
rule in no small measure made it possible 
for the nation to breathe in freedom that 
day. Being a matter of recent history, one 
might recall the diverse ways in which their 
sacrifices and sufferings were accorded public 
recognition. Such of them who were found 
in indigent circumstances were given monthly 
pensions, money and land grants in order to, 
in some measure, alleviate their sufferings 
and ameliorate their living conditions. (See 
paragraph 60 of the amended writ petition). 
It was in pursuance of such a policy, so al- 
lege the petitioners, that the erstwhile State 
of Punjab in the year 1955 made grants of 
rent free lease of 12% acres each of the Gov- 
ernment land, mostly virgin, full of wild 
growth and uncultivated, in Hissar ‘Bir’ in 
District Hissar (now forming part of Har- 
yana State) to some of the political sufferers 
including the petitioners 1 to 4 and the mem- 
bers of Union (Political Sufferers’ Union, 
Hissar, Petitioner No. 5) under the Coloni- 
zation of Government Lands Act, 1912, 
(hereinafter referred to as the Colonization 
Act). The said lease grants, which were sub- 
ject to the conditions of the lease deeds (An- 
nexure ‘B’) and the relevant provisions of the 


Colonization Act, were to enure only for a. 


period of 20 years. It is noteworthy that 
one of the conditions of the said lease deeds 
required the lease-holders to bring the land 
so allotted to them under cultivation within 
a specified period and also construct houses 
and settle down on the land reserved for 
abadi for the period of the lease. 


2. The breaking of the virgin Jand in 
order to make it culturable no doubt must 
have entailed considerable investment both 
of labour and money. The spectre of the 
expiration of their lease period must no 
doubt, as alleged, have goaded the said lease- 
holders to press upon the Government to 
convert their lease-grant rights into proprie- 
tary ones. By 1966 more than half the pe- 
tiod of the lease having expired, it must have 
increased their clamour for the grants of pro- 
prietary rights to such a volume and intensity 
as to bring the Government of erstwhile Pun- 
jab round to their views. At the relevant 
time Comrade Ram Kishan, himself a free- 
dom fighter, headed the Punjab Ministry. His 
Government agreed to confer on the lease- 
holders the proprietary right in their respec- 
tive leasehold plots without any considera- 
tion but before something concrete could be 
done in this respect, the Government had a 


r 


w 


Second thought and decided to charge Rupees - 


500/- per acre in lieu of grant of such pro- 
prietary rights. This order is Annexure ‘D’ 
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and it ia desirable to reproduce it in its en- 
tirety:— : 

“Subject:-- Conferment of proprietary 
rights on the political suffer- 
ers in the lands leased out 
to them. ~ 

Will the Deputy Secretary to Govern- 

ment, Punjab, Forests Department Gn A. H. 
Branch) kindly refer to the subject. 


Government have decided that the poli- 
tical sufferers who have been allotted land 
at the Government Livestock Farm, Hissar 
may be given proprietary rights in their res- 
pective allotments (subject to the maximum 
of 12} acres per allotment) against payment 
of Rs. 5,000/- for each holding of 124 acres. 
The price shall be recoverable in ten ecual 
annual instalments of Rs. 500/- each. 


He is requested to take necessary steps 
for the implementation of this decision im- 
mediately in so far he is concerned. 

Sd/- K. S. Minhas 
Under Secretary, Agriculture. 

10-6-1966”. 
It was at this juncture that the popular 
Ministry resigned and the State of Punjab 
passed under the Presidents rule. Mr. 
Dharam Vira, the then Governor of the 
State, is alleged to have decided to cherge 
market price which practically nullified the 
benefits to the political sufferers envisaged 
in the earlier order Annexure ‘D’ of the 
popular Government of Comrade Ram 
Kishen. The political sufferers rudely sha- 
ken by this mortal move must have impres- 
sed, as alleged, upon the Governor the in- 
justice inherent in his decision of charging 
current market value in that whatever 
value the land under their possession had ac- 
quired, was all due to their efforts for at the 
time of the allotment of the same to them 
it hardly had any market value. The Gov- 
ernor, perhaps, finding justice on their side 
. passed the order Annexure Æ on October 
27, 1966, which order again needs to be re- 
produced in extenso as the fate of the case 
depends on the construction that ultimately 

be put on the language used therein:— 

“Subject:— Conferment of proprietary 

tights on the political suffer- 
ers in the lands leased out 
to them. 

Will the Deputy Secretary to Govern- 
ment, Punjab, Forests Department, kindly re- 
fer to this Department U. O. No. 3782- 
FP(VI)-66/3691, dated the 30th July, 1966, 
on the above subject. 


The President of India, is pleased to con- 
fer proprietary rights on the political suf- 
ferers holding land on lease at the Govern- 
ment Livestock Farm Hissar, for their res- 
pective allotments (subject to the maximum 
of 12% acres per allotment) against payment 
of Rs. 500/- per acre, 20% of which should 
be paid by them immediately, and the rest in 
8 years equated instalments with an interest 
of 7%. The land will be allotted to political 
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sufferers in Bir Hissar in one compact block 
of the area. j , 
Further necessary action for the transfer 


of land to the political sufferers as indicated- 


above may be taken by the Colector, Hissar, 
and the Director, Government Livestock 
Farm, Hissar, immediately. 
Sd/- K. S. Minhas, 
Under Secretary, Agriculture.” 
27-10-1966. 

3. Before the Deputy Commissioner, 
Hissar, could initiate action in pursuance of 
this order, new State of Haryana came into 
being on November 1, 1966, as a result of 
the re-organisation of erstwhile State of 
Punjab. 

4, The order Annexure ‘E’, which 
inter alia envisaged the allotment of the land 
in compact blocks, apparently by its very 
nature, was to result in the unsettling of some 
of the lease-holders from their existing hold- 
ings. The letter dated December 23, 1966, 
from the Deputy Commissioner, Hissar, re- 
ferred to in paragraph 18 of the reply of 
the State to. the amended writ petition shows 
that some of the political sufferers were re- 
luctant to leave their present holdings and 
thus a hiatus came to be created which for 
sometime prevented the consolidation of the 
holdings of these political sufferers into one 
compact block. The political sufferers even- 
tually, however, agreed to leave their present 
holdings in order to be allotted land in one 
compact block and so such of them as were 
required to shift to form a compact block 
were issued slips, such as,,‘G’, H?’ and T 
on April 16, 1969, by the Deputy Commis- 
sioner, Hissar, wherein the area that the 
political sufferers in question were to get in 
lieu of their lease-holdings was indicated. 
These slips were followed by letters such as 
Annexure J” which were issued to these 
political sufferers, requiring them to take 


‘ possession of the alternative plots, but the 


Said political sufferers on account of resis- 
tance put up by the old tenants on the 
land in which alternative plots were cut, 
could not shift to the said plots. These poli- 
tical sufferers then sent identical letters of 
protest, a copy of which is Annexure ‘K’, to 
the Deputy Commissioner, Hissar. i 


5. The petitioners and such other 


\ 


political sufferers somehow appear to have’ 


got the impression that since most of them. 


hailed from the area which after the re- 
organisation of the erstwhile State of Pun- 
jab exclusively formed part of Punjab State, 
so on account of a possible bias against the 
people of Punjabi origin, the: Haryana Gov- 
ernment and particularly the present Chief 
Minister delayed the implementation of order 
Annexure ‘E’ by encouraging the squatters 
(aforesaid tenants) to resist the political suf- 
ferers fo take possession of the alternative 
plots carved out for them in pursuance of 
order Annexure ‘E’. The petitioners alluded 
to the following extract from the issue of 
the “Punjab Sentinel” of May 25,-1966 as 
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reflecting on this point the mood of the pros- 
pective Haryana Government and its people:— 

“Punjab will soon be divided into two 

States, the Punjabi Suba and Haryana. Har- 
yana where the land in question is situated, 
will be a part of Haryana. Does any Gov- 
ernment on the eve of decision have the 
right to dispose of the land in question when 
the grantees by and large will be people 
belonging to the Punjabi Suba?” 
The petitioners Nos. 1 to 4 and the other 
political sufferers {lease-holders), apart from 
writing to the Prime Minister of India, wait- 
ed upon her in deputation in order to bring 
to her notice the bias of the Haryana Gov- 
ernment against them as reflected by the 
deliberate inaction of the Haryana Govern- 
ment in implementing the order Annexure ‘F’. 
The receipt of letter Annexure ‘O’ dated De- 
cember 24, 1970, from the Deputy Commis- 
sioner, Hissar, requiring them to furnish some 
information on oath proved the proverbial 
last straw to break the camels back and led 
to the filing of the present writ petition. Let- 
ter Annexure ‘O’, to which the petitioners 
and the other affected political sufferers took 
exception and even declined to send any 
reply thereto, is in the following terms:— 

“Subject:— Regarding obtaining declara- 

tion on oath again from the 
political sufferers. 

The Government has decided that fresh 
declarations on oath on the following mat- 
ters may be obtained from the political suf- 
ferers. 

1. What type of sufferings were under- 
gone by the political sufferer. 

2. Whether the political sufferers do cul- 
tivation themselves and whether they reside 
in their own plots. ' 


3. Whether they fulfil all the conditions 
of the lease. . 

4. That they have not done anything 
against national interest and have not taken 
part in any political movement since 1947. 

You are, therefore, informed through 
this notice to produce the requisite declara- 
tion on oath in the office of the S. D. O. 
(Civil) Hissar before 5 P. M. on 15th Janu- 
ary, 1971. In case your declaration is not re- 
ceived by the appointed date, it will not be 
entertained. : 

Sd/- 


_ 24-12-70 . 
for Deputy Commissioner, 
- Hissar.” 


The above decision has been sought to be 
struck down. The petitioners thereafter sent 
notice Annexure ‘P’ to the Secretary, Minis- 
try of Agriculture, Haryana Government, 
through their counsel, which likewise remain- 
ed unreplied, thus paving the way for the 
filing of the present writ petition wherein 
the petitioners have alleged mala fides and 
bad faith on the part of the State Chief 
Minister who was arrayed as respondent No. 
3 to the petition. 

This petition initially came up for hear- 
ing before me on May 30, 1973, on which 
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date the petitioners’ counsel, after consulta- 
tion with them, withdrew the allegations 
against the Chief Minister as a result where- 
of his name was struck off by me from the 
array of respondents vide order dated May 
30, 1973. The petitioners were also permit- 
ted by the same order to amend their peti- 
tion in order to meet the new point raised 
by the State at the arguments stage. This 
order reads:— 


“Mr. P. N. Lekhi, learned Counsel for 
the petitioners, after consultation with his 
clients, made a statement at the bar giving 
up his case regarding mala fides against Mr. 
Bansi Lal, Chief Minister, Haryana (respon- 
dent No. 3). He, however, sought permis- 
sion to amend the petition in order to clarify 
the fact regarding the communication by the 
Government of the order Annexure ‘C’ to the 
petitioners, as this fact assumed importance 
only during the course of arguments when 
the learned Counsel for the State contended 
that Annexure ‘C’ did not tantamount to an 
order of the Government as the same had 
not been communicated to the petitioners or 
the parties affected thereby. 


Since the pleadings of the parties are not 
very explicit on this point, so in the interest 
of justice I allow the petitioners to amend 
the petition and bring on the record any rele- 
vant material that the petitioners have in 
their possession evidencing communication to 
them of the order Annexure ‘C. 

The learned Counsel for the petitioners 
undertakes to supply a copy of the amended 
petition to the respondent State when the 
same is filed in this Court. The State shall 
file reply thereto within two weeks of the re- 
ceipt of the copy thereof. 

In view off the fact that the allegations 
against Mr. Bansi Lal, Chief Minister, Har- 
yana (respondent No. 3) have been given up, 
on name is struck off the array of respon- 

ents, us : 


The case fo come up on 27-8-1973.” 


‘ 

6. In the amended petition, the peti- 
tioners reiterated their allegations against the 
Chief Minister and also made an application 
for permission to reassert the same against 
him it having become necessary in order to 
meet the new points raised by the Haryana 
State at the time of last hearing which had 
occasioned the amendment of the petitioner 
as would be clear from the order of that date. 
In the amended petition, the petitioners also 
took note of order Annexure ‘Q’ of the 
Deputy Commissioner, Hissar, dated June 27, 
1972, which was issued after the present writ 
had been filed on March 15, 1971, where- 
by the petitioners and other political sufferers 
were required to change their existing plots 
with the new plots in terms of condition No. 
26 of the lease deed. The order Annexure 
‘Q’, which along with Annexure ‘O’, has 
been sought to be struck down by the peti- 
tioners, is in the following terms:— : 
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“Order of the Collector Hissar District, 
Hissar (Under' Condition 26 of the Lease 
Deed executed by the Political Sufferers). 

Whereas the Government of Haryana is 
considering of conferring permanent rights 
on genuine political sufferers who are now 
settled as lessees in various blocks in Bir 
Hissar. 


And whereas it is necessary to resettle 
the political sufferers in compact blocks. 


Therefore, I Harphool Singh, L A. S., 
Collector Hissar District, hereby order that 


ArT S EU EVE who is now a lessee of plot 
INO: be ivecerasevansves in Addl. Piranwali block 
should exchange his plot with ............ saves 
who is now settled at plot No. ........... EA 
Illes. vessdeesease Block. By this order the plot 
in which ........eseceneeeeeee is now sitting as 
lessee/tenant is hereby resumed and new plot 

AET ERA which is equal in value 


No. 

to the plot already held by 
and in exchange he is given on lease the new 
plot No. ......c.eeeeee The new plot leased in 
exchange for the old one shall be deemed to 
be held by the tenant on same conditions, 
and subject to the same obligations as the 
resumed land. 


Tehsildar, Hissar, will put both the part- 
ties in possession of new plots and will ob- 
-tain the approval of the Sub-Divisional Offi- 
cer (C) Hissar (who exercises the powers of- 
A. Č. 1st grade and Collector about the com- 
pensation), ‘if any, for the standing crops) 
sown crops etc., at the time of exchange. 

Sd/- Harphool Singh, 
Collector, Hissar.” 

7. Jn their return to the amended 
writ petition, the respondents inter alia chal- 
lenged the right of the petitioners to reassert 
the allegations against the Chief Minister 
after the same having been given up by them 
at the previous hearing. The allegations of 
mala fide against the State as also against 
the Chief Minister were denied. In the re- 
turn filed on behalf of respondents Nos. 1 
and 2, it was asserted that the order Annex- 
ure’ ‘E’ having not been communicated to 
the petitioners before 1-11-1966 was not 
binding on the Haryana State; that since the 
Haryana Government could not secure from 
the Punjab Government the records of the 
-political sufferers in question, it was anxious 
to ensure, while implementing the order 
Annexure ‘B’, that only genuine. political 
sufferers and even out of them, only those 
who had abided by the terms and condi- 
tions of the lease were benefited; and that 
for that reason it had to seek the information 
contained in letter Annexure ‘O’ from them 
on oath. It was also further asserted that it 
was open to the State of Haryana, being the 
owner of the land, to attach any condition 
while making the grant of the same as the 
order Annexure ‘EB’ was not binding on the 
Haryana State. 

8. When the petition was taken up 
for hearing, the learned Counsel for the peti- 


Gyani Tara Siugh v. State (Tewatia J.) 


[Prs. 6-9] F. & B. 269 


iioners again made a statement at the bar, 
after consultation with them, withdrawing the 
allegations . against the Chief Minister. In 
view of this concession, Civil Miscellaneous 
Application No. 5031/C of 1973 seeking per- 
mission to reassert the allegations against the 
Chief Minister has become infructuous and 
an order to this effect is being separately 


` passed thereon. Again, in view of the above 


concession of : the petitioners, neither their 
allegations against the Chief Minister nor his 
reply thereto are being referred to. 


9, Mr. Pran Nath Lekhi, learned ` 
Counsel for the petitioners, argued that the 
order Annexure ‘D’ dated June. 10, 1966 was 
a decision wherein the Government envisaged 
that proprietary rights may be conferred and 
that in pursuance of the said decision 
it conferred proprietary rights by order 
Annexure ‘E’ on such political sufferers as 
were holding land on lease in Bir Hissar 
(which included the petitioners also) in re- 
gard to the very area so held by them and in 
lien thereof merely required them firstly to 
pay Rs. 5,000/- in“certain equated instalments 
as mentioned in the said order and secondly 
to get their holdings consolidated in one 
compact block; that as ‘a result of the said 
order Annexure ‘BE’, the political sufferers 
in question on October 27, 1966, became the 
proprietors of the area measuring 123: acres 
each which was already under lease with them; 
that thereafter it was neither open to the 
erstwhile State of Punjab nor to its successor, 
the State of Haryana, to abridge their pro- 
prietary rights in the, said holding by either 
treating as if they still had only the lease- 
hold rights in the said plots which appeared 
to be the idea behind the issuing of order, 
Annexure ‘Q’, or by. requiring them through 
order Annexure ‘O’ to prove to the satisfac- 
tion of the Haryana Government that they 
were not only the political sufferers of the 
requisite kind but had also abided by the 
conditions of the lease and consequently eligi- 
ble for conferment of proprietary rights in 
the land of which they were already the 
proprietors. It was also further stressed by 
the learned Counsel that the grant of pro- 
prietary tights by order Annexure ‘E’ being 
in the nature of a grant under the Gcvern- 
ment Grants Act of 1895 (hereinafter refer- ` 
ted to as the Grants Act), the same became 
effective and binding the moment it was made - 
and thus did not require to be communicated 
to the grantees in order to become binding 
either on the erstwhile Punjab State or later 
on its successor the State of Haryana: and 
in the alternative it was stressed that even 
if for the sake of arguments, it is to be held 
that the communication of the said order to 
the petitioners was necessary in order to 
make the same binding on the Government, 
then the order in question had, in fact, been 
communicated, though orally, to -the peti- 
tioners on the very day it was passed, ie., 
October 27, 1966. 


ms 


+ 
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49. Regarding the fact as to whether 
the petitioners were political sufferers or “not 
and whether they had abided by the terms 
and conditions of the lease, it was urged that 
these two questions became irrelevant after 
October 27, 1966, when on that date the pro- 
prietary rights had been conferred on them 
by order Annexure ‘E’; the first question for 
the reason that in the order Annexure ‘RP’ 
dated October 27, 1966, petitioners’ status as 
political sufferers was in terms expressly ac- 
cepted and second question for the reason 
that the grant of proprietary rights to them 
_ having become effective from October 27, 

1966, the conditions of lease by virtue of 
Section 30 of the Colonization -Act too in 
turn became inoperative and irrelevant. Then 
again by virtue of provisions of Section 16 
of the Colonization Act, after the expiry of 
a period of 3 years, the State was estopped, 
even from raising up the question of their 
being or not being political sufferers in re- 
lation to their leasehold rights—condition No. 
29 in the lease deed notwithstanding. 


114. Mr. Dewan, learned Counsel for 
the State, on the contrary, submitted that, 
firstly, the order Annexure “Æ having not 
been communicated officially to the peti- 
tioners and the other political sufferers con- 
cerned, the same remained ineffective till the 
reorganisation of the Punjab State on Nov- 
vember 1, 1966, whereafter it was open to the 
successor State of Haryana to ignore the said 
order — the same having been passed by 
the then disappearing Punjab State. The 
order being thus ineffective conferred no 
tights on the petitioners against the State of 
Haryana- and accordingly they could not en- 
force the same against it and, secondly even 
if the order Annexure ‘E’ is held to be of a 
binding nature on the Haryana State, then 
too- the same being an executive order, the 
legal rights flowing therefrom cannot be en- 
forced against the State of Haryana by in- 
voking the extraordinary writ jurisdictoin of 
the High Court. 


12. After hearing the learned Coun- 
sel for both the sides and after’giving the 
matter my very deep and careful considera- 
tion, I find considerable merit in the conten- 
tions advanced by Mr. Lekhi, learned Coun- 
sel for the petitioners. ` 


13. As for the maintainability of the 
writ petition, it is significant to note that the 
petitioners are not seeking enforecement of 
order Annexure ‘E’ as such. What they have . 
complained of in the writ petition is regard- 
ing the abridgment of their fundamental 
tights to property under Article 19 (1) Œ) of 
the Constitution of India by the State of 
Haryana: firstly by requiring them to state 
on oath whether they are the Political 
Sufferers or not and, thus by implication, 
were or were not entitled to hold and possess 
in any capacity, the land given to them on 
lease in Bir Hissar, and secondly by still 
treating them as lease-holders of the land in 


. 
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question which fact being implicit in the 
letter Annexure ‘Q’ dated June 27, .1972, 
when in fact by virtue of order Annexure 
‘ER’ they had already become the proprietors 
of the land in question on October 27, 1966. 
However, in order to determine the question 
whether they had or had not acquired the 
proprietary rights on that date in the hold- 
ings in question, two other allied questions 
clamour for answer — (i) whether order 
Annexure E? became effective on the very 
date or on some other date before 1-11-66 
with or without communication of the same 
to the petitioners and the other political 
sufferers concerned and (ii) whether the land 
in question in which the proprietary rights 
were granted to the Political Sufferers in 
question referred either expressly or im- 
pliedly, to the very land that was earlier 
ag by the petitioners and their like on 
ease. 


14. The answer to the first question 
would partly depend on the fact whether the 
grant of proprietary rights envisaged in An- 
nexure ‘E’ is tantamount to a grant under the 
Grants Act. The Colonisation Act under 
which the petitioners and their like were 
granted lease of 124 acres each itself treated 
the grant of such leases under the said Act 
as the transfer of the land within the mean- 
ing of the Grants Act and being governed 
by the provisions of the said Act, as would 
be clear by the following provisions of Sec- 
tion 11 of the Colonization Act: 


“Subject to the provisions of this Act, 

the grant of any tenancy in accordance with 
any statements of conditions which have been 
or may hereafter be issued by the State Gov- 
ernment under the Government Tenants (Pun- 
jab) Act, 1893, or under this Act shall be 
deemed to be transfer of land within the 
meaning of the Government Grants Act, 
1895, and shall be governed by the provi- 
sions of the said Act.” 
Section 30 of the Colonization Act, which is 
in the following terms, envisages the acquir- 
ing of proprietary rights by the lessees in the 
land included in their tenancy: 

“Notwithstanding anything entered in any 
statement of conditions issued “under the 
Government Tenants (Punjab) Act 1893, a 
tenant who, either in pursuance of any such 
condition or otherwise by agreement with or 
under rules issued by the State Government 
has acquired proprietary right in any land in- 
cluded in his tenancy shall in respect of such 
Jand cease to be subject to any statement of 
conditions issued under the above-mentioned 
Act: 

Provided always that he shall in respect 
of such land be bound by the conditions set 
out in Sch. H of this Act and be ‘bound by 
the other provisions of this Act applicable 
to proprietors of land.” 

Apparently when the granting of lease rights 
in the Government land were treated as trans- 
fer of land under the Government Grants 
Act, the granting of the proprietary rights 
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therein. e fortiori cannot but be treated by 
necessary implication as the grant of land 
under the Grants Act. The expression ‘the 
President of India is pleased to confer pro- 
prietary rights on the political sufferers hold- 
ing land on lease’ used in Annexure ‘Œ’ also 
strengthens the above assumption and leaves 
no scope for any doubt that the grant of 
proprietary rights was in the nature of grant 
of land under the Grants Act. - Sections 2 
and 3 of the Government Grants Act are in 
the following terms:— 


“2. Nothing in the Transfer of Property 
Act, 1882, contained shall apply or be deem- 
- ed ever to have applied to any grant or other 
transfer of land or of any interest therein 
heretofore made or hereafter to be made by 
or on behalf of Her Majesty the Queen-Em- 
press, her heirs or successors, or by or on 
behalf of the Secretary of State for India in 
Council to, or in favour of any person whom- 
soever; but every such grant and transfer 
shall be construed and take effect as if the 
said Act had not been passed. 


3. All provisions, restrictions, conditions 
and limitations ever contained in any such 
grant or transfer as aforesaid shall be valid 
and take effect according to their tenor, any 
rule of law, statute or enactment of the Le- 
gislature to the contrary notwithstanding.” 
A perusal of the provisions of the Grants 
Act extracted above would show that for an 
instrument of grant to become effective, it 
need not comply with the various formalities 
envisaged by the Transfer of Property Act 
or any other statute. The grant becomes 
effective the moment it is sanctioned by 
the competent authority and becomes binding 
on the Government from the date it is so 
made, non-communication thereof to the 

grantee notwithstanding. For my above view, 

I receive support from the following observa- 
tions of a Division Bench of Mysore High 
Court in V. Thammaiya v. The State of 
Mysore, (1967) 1 Mys LJ 85, with which I 
am in respectful agreement:— 


“We do not accede to the argument 
maintained by Mr. Shyamsundar, the learned 
Government Pleader, that there was no com- 
pleted grant by that Government order, and 
that the position remained inchoate. We 
were asked to say that the word “sanction- 
ed” appearing in the Government order indi- 
cates that Government commenced a pro- 
ceeding for the grant of the land and that 
that proceeding had not yet come to an end. 
It was suggested to us that the grant in 
favour of the petitioner would have become 
complete only on delivery of possession and 
on the issue of a saguvali chit. 


The issue of the saguvali chit would 
have only completed the act of delivery of 
possession. Its issue does not arise until the 
lands are delivered to the possession of the 
petitioner pursuant to the grant made by 
Government. The argument constructed over- 
looks the distinction between a grant of land 
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and delivery of the land so granted. The 
grant becomes complete and effective the 
moment a sanction for the grant is made by 
Government, and with such sanction the gran- 
tee acquires a right to the land for the grant 
of which sanction is accorded by Govern- 
ment. It becomes then the duty of the con- 
cerned officers to implement the grant by 
delivering possession of the land to the 
grantee.” 

In the present case, the Government did not 
have to take the trouble, even, of the delivery 
of the possession as the Jand in which pro- 
prietary rights were granted to the petitioners 
was already in their possession and so to 
make the grant operative on the very date, 
no further step was to be taken by the Gov- 
ernment. 


15. Even if, for the sake of argu- 
ment, it is to be held that such a grant would 
not become complete and effective unless it 
was communicated to the grantee, then too 
I am of the view that it becomes effective 
on the very date of its making — it having 
been communicated, though orally, to the 
petitioners, as alleged on 27-10-66, for oral 
communication was all that was required in 
the case of a grant to make it binding and 
effective. t 


16. Firstly, the communication of the 
order Annexure ‘E’, envisaging the grant in 
question, can be inferred from the word- 
ing of endorsement thereon to the effect 
“for information and action”. Surely, if the 
grant in question had not been considered 
complete on account of absence of com- 
munication or otherwise, then the order An- 
nexure FÆ could not have been transmitted 
by the Government to its officers at the grass 
root for action. And secondly in the very 
nature of things, the petitioners and the 
other political sufferers, who were, anxious 
to secure the proprietary rights in the lands 
on lease with them,- would be present, as 
alleged, in Chandigarh and would not have 
contended without having gained the know- 
ledge of the grant in question contained in 
order Annexure ‘Æ from the horse’s mouth. - 

17. Mr. Dewan, learned Counsel for 
the State, however, contended that the allega- 
tions of the petitioners in this regard are 
rather vague in that they neither have spe- 
cified the person who had communicated to 
them the order in question nor the place 
where the same had been communicated to 
them. I am of the view that the lack of as- 
sertion in the petition regarding the person 
who communicated the order to the petitioners 
and the place in Chandigarh where such a 
communication was made would not make 
any difference to the basic fact of the com- 
munication. Admittedly the record in ques- 
tion was not available with the Haryana State 
despite their efforts to secure the same from 
the Punjab State and so the Haryana State 
even in that eventuality could not have 
made a positive assertion to the effect that 
there had been no such communication of 
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the order Annexure ‘EB’ to the petitioners as 
alleged by them and in the circumstances, as 
already indicated, I am of the view that 
the order Annexure ‘E’ must have been com- 
municated to the petitioners on the very day 
by the competent authority itself. 


18. Mr. Dewan then urged that mere 
oral communication of an order cannot be 
treated as a legal communication in the eye 
of law. In support of his submission he re- 
ferred me to Bachhittar Singh v. State of 
Punjab, AIR 1963 SC 395, State of Punjab 
v. Khemi Ram, AIR 1970 SC 214, B. K. 
-Talwar v. State of Haryana, 1971 Lab IC 
201 = (AIR 1971 Punj 38), Shanti Pershad 
v. Competent Authority, AIR 1965 Punj 315, 
and State of Haryana v. Dev Dutt Gupta, 
1970 Serv LR 776 (Punj). The question whe- 
ther oral communication of an order could 
be treated as a valid communication did not 

_ come up for consideration in any of the above 
said cases and hence ratio thereof is not at 
all relevant to the point at issue in the pre- 
sent case. As to what shape the communica- 
tion of an order must take, in-my opinion, 
would depend on the nature of the order 
itself. Annexure ‘Æ was an order which 
was general in nature affecting hundreds of 

’ political sufferers holding lands on lease who 

_ had formed a union which through its re- 
presentatives had been admittedly pursuing 
their demands for the grant of the proprie- 
tary rights. In a case, like this, even an oral 
communication to such representatives of the 
political sufferers or through a press confer- 
ence would be a sufficient communication. 


19. Now coming to the second ques- 
tion as to whether the order Annexure ‘E’ 
conferred proprietary rights on the political 
ssufferers in the land under their tenancy or 
in some other land, it is significant to note in 
this respect that the land under their tenancy 
measured 124 acres and was located in Bir 
Hissar and so was the land regarding which 
the order Annexure Æ? had conferred pro- 
prietary rights on them. The persons on 
whom the order Annexure ‘E’ conferred pro- 
prietary rights, were also identified as the 
political sufferers holding land on lease in 
Bir Hissar. The tenor of the order Annex- 
ure ‘E’ leaves no scope for any doubt that 
the President by order dated October 27, 
-1966 (Annexure ‘E) converted the petitioners’ 
“and the other political sufferers’, lease-hold 
tights into proprietary rights. Whatever 
doubt one might have entertained in this 
regard must be set at rest, in my opinion, 
by the heading of the order Annexure ‘EH’ 
which is to the following effect : 


“Subject:— Conferment of | proprietary 
rights on the political sufferers in the lands 
leased out to them.” 


20. Mr. Dewan, learned counsel for 
the State, however, contended that the 
order Annexure ‘E’ conferred proprietary 
rights on the political sufferers in question 
in regard to the land that was to be - 
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lotted to them in Bir Hissar in one com- 
‘pact block area in pursuance of the said 
order and that too only after the whole price 
indicated in the said order had been paid 
and a conveyance deed incorporating the 
transfer by sale in question had been duly 
executed by both the parties. I am afraid 
such a construction of order Annexure ‘E’ 


is not warranted. According to the tenor 
of Annexure ‘E’, the conferment of pro- 
prietary rights was neither dependant 


upon the payment of the amount charge- 
able from the political sufferers in lieu of 
the grant of proprietaty rights as indicated 
in the order Annexure “Æ nor upon consoli- 
dation of their plots in one compact area 
nor upon the execution of any formal docu- 
ment of conveyance in regard thereto for, 
in my view, the grant of proprietary rights 
became effective the very moment the 
President or the Subordinate Officer acting 
for him under the rules of business, put his 
signature under Annexure ‘E. I am 
strengthened in my above view by a decision 
of the Division Bench of this Court report- 
ed in Nathu v. Umra, ILR (1962) 1 Punj 
455. In that case, the question that fell for 
decision was as to at what point of time 
the proprietary rights-in terms of Section 3 
of the Punjab Occupancy Tenants (Vesting 
of Proprietary Rights) Act, 1953, vested in 
the occupancy tenants. A contention. was 
advanced before the Bench that the oc- 
cupancy rights in terms of the said provi- 
sions vested in the occupancy tenants not 
on the date of the commencement of the 
said Act but on the date on which the oc- 
cupancy tenant effected the payment of the 
compensation as envisaged by the said Act 
in lieu of the vesting of proprietary rights. 
Negativing the said contention, it was held 
that the proprietary rights vested in the oc- 
cupancy tenants automatically on the com- 
mencement: of the said Act as the vesting ‘ 
of proprietary rights were not to remain in 
abeyance till the payment by the occupancy 
tenants of the compensation envisaged in the 
said Act. 
a 


21, Hence for the foregoing reasons, 
I hold that by virtue of the presidential 
order Annexure ‘F, the petitioners Nos. 1 to 
4 and their like became full-fledged pro- 
prietors on 27-10-66 of the very land measur- 
ing 12% acres each which prior to and till 
that date was held by them on lease and 
thereafter the steps that order Annexure ‘E’ 
had envisaged the State Government to take 
were not intended to effectuate their proprie- 
tary rights, but were required merely to 
enforce the two obligations imposed on the 
political sufferers in question by order 
Annexure ‘EF’ —(i) of paying a sum of 
Rs. 5,000/- to the State Government in 
terms thereof and (ii) consolidation of their . 


holdings in the one compact block. So far 
as the petitioners and their like are concern- 
ed, they had always been willing to effect 


s 
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payment in terms of the said order and, had, 
in fact, written to the Deputy Commissioner, 
Hissar in this regard as alleged in the peti- 
tion, but it was the governmental authorities 
who under the misguided assumption that 
the order Annexure ‘E’ was not binding upon 
them and that being the owner of the land 
were entitled to satisfy themselves whether 
the political sufferers in question were 
genuine political sufferers and whether they 
had been abiding by the conditions of the 
lease deed and that it being open to the Gov- 
ernment to confer or not to confer the pro- 
prietary rights declined to accept the amount 
teferred to in the said order before being 
satisfied about the fact as to who out of them 
was entitled to the conferment of the pro- 
prietary rights. Even with regard to the 
second obligation, it is the admitted case of 
both the parties that such of the political 
sufferers as were initially reluctant to part 
with their old holdings had changed their 
stand and had agreed to be allotted land in 
the compact block. 


22. Having held that the petitioners 
and the other political sufferers in ques- 
tion acauired the proprietary rights on 
October 27, 1966, in the holdings, which till 
then they held on lease, we return to the 
question of maintainability of the present 
writ petition posed as a preliminary objec- 
tion on behalf of the State. In view of the 
findings abovesaid, the petitioners do not 
have to claim enforcement of the order 
Annexure ‘BE’ in order to get proprietary 
tights in the land in question and so the 
question of enforcement of any legal right 
flowing from an executive order like 
Annexure ‘E’ does not arise. Here, the ques- 
tion to be determined is whether decisions 
contained in the circular letters Annexures ‘0’ 
and ‘Q` dated December 24, 1970 and June 
27, 1972, respectively constitute an infringe- 
ment of their fundamental right of property 
under Article 19 (1) (f) of the Constitution 
or not. Apparently to the extent order 
Annexure ‘ʻO’ treats the acquisition of the 
proprietary rights by the political sufferers in 
question in the land held by them on lease 
prior to October 27, 1966 as dependant on 
the fresh determination of their status as 
political sufferers does constitute an infringe- 
ment of their fundamental rights to property 
in the land in question. So also is the case 
with regard to order dated 27-6-1972 marked 
Annexure ‘Q’ which continues to treat the 
petitioners and their like as lessees and not 
the proprietors of the land in question. The 
decisions contained in Annexures ‘O’ and 
‘Q being violative of the petitioners’ funda- 
mental right to property could be challenged 
by the petitioners through a writ petition 
under Article 226 of the Constitution. Hence 
the petition in question is clearly maintain- 
able. 

23. Mr. Dewan, learned counsel for 
the State, however, urged that in case the 
provisions of the Colonization Act are held 
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to be applicable to the facts of the present 
case, then in view of the provisions of Sec- 
tion 15 thereof which envisages the treat- 
ment of the grantee as a tenant under the 
said Act till he made payment of the pur- 
chase price with interest, if any, due thereon, 
the State of Haryana was well within its 
rights to issue orders Annexures ‘O° and `Q’. 
I find no merit in this contention. When 
viewed in its true perspective and context the 
provisions of Section 15 can be considered 
to have merely deemed the purchaser of the 
Jand from the Government to be a tenant 
only to enable the State to realise from him 
the purchase price and any interest thereon 
as arrears of land revenue by virtue of the 
provisions of Section 28 of the Act and thus 
save itself from entering into civil litigation 
for realisation thereof. 


24, The other preliminary objections 
to the maintainability of this writ petition 
taken in the return filed on behalf 
of the respondents have not been pressed by 
the learned counsel for the State and thus 
these are treated as having been withdrawn. 


25. In view of my finding regarding 
the nature of decisions contained in orders 
Annexures ‘©’ and ‘Q’, I quash them as 
being violative of the provisions of Article 
19 (1) (f) of the Constitution of India and 
declare that the petitioners and the other 
political sufferers, who had been granted 
12% acres of rent-free land each by the 
erstwhile Punjab State in Bir Hissar, had be- 
come full proprietors thereof on October 27, 
1966. Accordingly, the respondents are 
directed to take no steps other than those 
that are intended to enforce the obligations 
envisaged under order dated October 27, 
1966 marked Annexure ‘E’ regarding the con- 
solidation of holdings of the political suf- 
ferers in question and realisation of the 
amount mentioned therein. 


26. I may now take notice of one 
more argument, advanced by Mr. Lekhi, 
learned counsel for the petitioners, regarding 
the „acquisition of proprietary rights by the 
political sufferers in question in the land 
on lease with them by virtue of the provi- 
sions of the Punjab Occupancy Tenznts 
(Vesting of Proprietary Rights) Act, 1953. 
This argument is merely mentioned to be re- 
jected as, in my opinion, the acquisition of 
proprietary rights by virtue of grant as 
governed by the Government Grants Act, 
1895, precludes the acquisition of such rights 
in any other manner. I, therefore, hold that 
the Vesting of Proprietary Rights Act, 1953, 
is not at all attracted to the facts of the pre- 
sent case. 


27. This takes me lastly to the al- 
legations of legal mala fide alleged against 
the State of Haryana, respondent No. 1 in 
contradistinction to the personal allegation 
against the Chief Minister which have been 
withdrawn as already noticed. Mr. Lekhi in 
this regard has asserted that since the State 
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actcd clearly against law in refusing to ac- 
cept the amount envisaged in order Annexure 
‘E’ from the political sufferers in question as 
also in issuing the circular letters Annexures 
‘O’ and ‘Q’, so their action in this regard 
constitutes a fraud on their powers. I am 
afraid, there is no merit in the contention 
advanced by the learned counsel for the 
petitioners. The question whether the order 
Annexure /E’ passed by the erstwhile Pun- 
jab State was binding on the successor State 
ci Haryana, was not at all free from doubt 
and so the Haryana State authorities could 
génuinely believe that the said order was 
not binding upon them and that they could 
tescind the same or attach any further con- 
ditions thereto, as they liked, before the con- 
ferment of proprietary rights in regard to the 
land of which they still genuinely consider- 
ed themselves to be the owners. That be- 
ing the position, any action taken by them 
under such misapprehension of their rights 
and powers cannot be treated to have sprung 
from any mala fide intention to abuse their 
powers. 


28. Before concluding the judgment, 
I must observe that the petitioners could 
have easily avoided the use of vituperative 
language against the Chief Minister without 
in any manner weakening the telling effect 
of their allegations against him as well as 
the State if there was any inherent merit in 
tbem. 

29. In the result, I allow the 
petition with costs, 


writ 


Petition allowed. 
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Surat Singh, Petitioner v, Nafe Singh 
and others, Respondents, 

Civil Revn. No. 802 of 1973, D/- 28-3- 
1974, to revise order of B. S, Yadav, Dist. 
J., Rohtak, D/- 26-5-1973. 

Index Note:— (A) Civil P. Code 
(1908), O. 21, R. 90 Proviso — Punjab 
High Court Rules and Orders, Rule 21 (ii), 
Chapter 12-L — Auction of property — 
Estimated value exceeding Rs. 500 — 
Auction by agent — Whether valid, 


Brief Note:— (A) Auction of property 
of which estimated value exceeds Rupees 
500/- conducted by an agenti of the Court 
auctioneer violates R. 21 (ii) of the High 
Court Rules. An objection io such a sale 
on the above ground can be raised in the 
appellate court though it was not raised 
in the trial court. Proviso to Rule 90 of 
Order 21 of Civil P. C. does not bar the 
raising of such objection as the Proviso is 
not intended to legalise a sale which is 
conducted in utter violation of manda- 
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ALB. 
tory provisions of law. AIR 1932 Lah 576, 
Dist. (Paras 2, 4) 
Cases Referred: Chronological Paras 


AIR 1932 Lah 576 = 33 Pun LR 701, Vol- 
kart Bros. of Karachi v. Ghulam Ham- 
dani 3 


i Subhash Chander Kapur, for Pe- 
IE D. S. Chahel, for Respon- 
ents. 


ORDER :— This revision petition is 
directed against the judgment dated 26th 
of May, 1973, delivered by the learned 
District Judge, Rohtak. The learned 
Judge had accepted the appeal against the 
judgment dated 17th of July, 1971, of 


the learned Subordinate Judge, First 
Class, Sonepat, by which he dismissed 
the objection-petition filed by the res- 


pondents under Order XXI, Rule 90, 
Code of Civil Procedure. 


2. The petitioner obtained a money 
decree against Nafe Singh respondent. In 
execution of that decree he got a gher 
belonging to the judgment-debtor attach- 
ed and sold on 27th of September, 1970. 
The petitioner had succeeded in getting 
permission of the learned Executing 
Court to bid at the time of the auction. 
The auction was conducted by the Agent 
of the Court Auctioneer and the gher be- 
longing to the judgment-debtor was 
knocked down for a sum of Rupees one 
thousand. The respondent filed objections .- 
under Order XXI, Rule 90 of the Code 
of Civil Procedure that the property in 
dispute was worth Rupees five thousand 
which the petitioner was able to secure 
by colluding with the Agent of the Court 
Auctioneer for a paltry sum of Rupees 
one thousand, These objections did not 
prevail with the learned trial Court, The 
learned District Judge relied upon Rule 
21 (ii) of Chapter 12-L of High Court 
Rules and Orders, Volume I, which reads 
as under:— 

“21 (i) x x x x 


(ii) All sales of property whose esti- 
mated value exceeds Rs. 500/- shall be 
conducted under the general supervision 
of the Court Auctioneer. Sales of pro- 
perty whose estimated value is Rs. 500/- 
or less may be conducted by agents of 
the Court Auctioneer. In all cases the 
Court Auctioneer is responsible for pro- 
per compliance with all legal require- 
ments and for all the acts of his agents. 

(ili) x x x x. 
He came to the conclusion that where 
property of the value above Rupees five 
hundred was to be sold the sale could 
not be conducted by an Agent of the 
Court Auctioneer and, as such, the sale 
held was illegal. The learned District 
Judge was particularly impressed with 
the fact that the decree-holder himself 
mentioned the value of the property at 


1974 


Rupees one thousand in his application 
under Order XXI, Rule 66, Civil Proce- 


dure Code, and this fact came to , the 
notice of the Court Auctioneer. 
3. The learned counsel for the 


petitioner has argued that this objection 
had not been raised before the, learned 
trial Court and the learned lower appel- 
late Court should not have allowed it to 
be raised, Reliance in this behalf is plac- 
ed on Volkart Bros, of Karachi v. Ghu- 
lam Hamdani, AIR 1932 Lah 576. Speak- 
jng for the Division Bench, Shadi Lal, 
Chief Justice observed: 


“The Court should not consider any 

objections which are not expressly taken 
in the application, and there can be little 
doubt that the objections, which may 
now be taken by the judgment-debtors, 
would be barred by limitation. It must 
be remembered that the application to 
set aside the sale was made on behalf of 
the minors by their duly appointed 
guardian, and there is no reason why ne 
should not have specified the objections 
in the application made by him.” 
This was, however, a case in which the 
Court was concerned merely with tne 
question of irregularity of the sale. In 
my considered opinion, where the sale is 
conducted in violation of mandatory pro- 
visions of law, the principle enunciated 
in this authority would not apply. 


4. It was then argued by the 
learned counsel for the vetitioner that 
the following proviso had been added to 
Order XXI, Rule 90, Civil Procedure 
Code, with effect from 1st of November, 
1966:— 

“Provided further that no such sale 
shall be set aside on any ground which 
the applicant could have put forward be- 
fore the sale was conducted.” 

He has argued that the judgment-debtor 
could have protested before the Court 
that the sale was being conducted by an 
unauthorised person before the actual 
jconduct of the sale, and so such an objec- 
‘tion should not be allowed to be raised 
‘at any subsequent stage. This objection 
is also untenable, When the decree-hold- 
er himself gave an assessment of the pro- 
bable value of the property and tkis 
matter came to the notice of the Court 
Auctioneer, the, judgment-debtor could 
very well have thought that the Court 
Auctioneer would act in accordance with 
law and himself proceed to auction the 
property. The judgment-debtor could not 
have foreseen that the Court Auctioneer 
would not perform his duties enjoined 
upon him by law. In any case, the judg- 
ment-debtor could only come to know if 
he happened to be on the spot at the time 
of the auction. If the auction was con- 
ducted at a distant place then it would be 
physically impossible for the judgment- 
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debtor to raise such an objection before 
the Executing Court. This proviso was 
enacted so that all such objections re- 
garding the saleability of the property 
etc. which can be conveniently decided 
before the sale is conducted, should not 
be re-agitated after the property is put 
to auction. This proviso is not intended 
to legalise a sale which is conducted in 
utter violation of the mandatory provi- 
sions of law. 

For the reasons mentioned above, 
this revision petition fails and is accord- 
ingly dismissed. There is no order as to 
costs. 

Revision dismissed. 
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(V 61 C 90) 
C. G. SURI, J. 

Sm. Vidya Wati, Petitioner v. Babu Ram 
and others, Respondents. 

Civil Revn. No. 1354 of 1971, DJ- 23-1- 
1974, to revise order of Harnam Singh Sub, 
J., Ist Class, Chandigarh, D/- 27-11-1971. 

Index Note:— (A) Indian Stamp Act 
(1899), S. 2 (146) — Document falling within 
definition of “Lease” is liable to stamp duty 
under Art. 35 of Schedule I. 

Brief Note:— (A) When a document 
comes within the definition of the word ‘lease’ 
under Section 2 (16), it is liable to stamp 
duty under Article 35 of Schedule I of the 
Act. Importation of interpretation clause 
from any other Act is not justified. (Para 1) 

S. K. Jain, for Petitioner; Ranbir Singh 
Choudhry, for Respondents. 


ORDER :— During the trial of her suit 
for a declaration, the petitioner has been 
ordered to pay deficiency of stamp and penal- 
ty on a document which has been found to 
come within the definition of a ‘lease’ as 
given in Section 2 (16) of the Indian Stamp 
Act, 1899. -Since the word ‘lease’ is defined 
in the-said Act, Shri Jain is not justified in 
trying to import any definition or interpreta- 
tion clause from any other Act. None of 
the decisions relied upon by him are under 
the Stamp Act. I have no reasons to dis- 
agree with the learned trial Court that the 
document marked ‘A’ comes within the defini- 
tion of a ‘lease’ as given in Section 2 (16) of 
the Stamp Act and that it is liable to stamp 
duty under Article 35 of Schedule-1 to that 
Act. No exception can, therefore, be taken 
to thé order that has been challenged by 
the plaintiff in this revision petition. 

2. The petition is accordingly dismis- 
sed. Shri Chaudhry, the learned counsel for 
the respondent, does not press for any order 
as to costs incurred by his client in this 
Court. 

. Petition dismissed. 
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(V 61 C 31) 
A. D. KOSHAL, J. 

Sant Singh and others, Petitioners v. 
Des Ram and others, Respondents. 

Civil Revn. No. 546 of 1973, D/- 14-3- 
1974. 

Index Note:— (A) Civil P. C. (1898), 
©. 1, R. 3 — Right to relief arising not in 
respect of the same but different acts 
and transactions — Suit is multifarious 
and not permitted by R. 3. 

Brief Note: — (A) Where the plaintiff 
alleges that the respondents are tres- 
passers, each one would be answerable 
for his own act of trespass which would 
have nothing to do with the trespass 
which his co-respondents might be known 
to have indulged in. Therefore the right 
to relief alleged exists not out of the same 
but different acts and transactions. The 
suit js multifarious and not permitted 
under R. 3. (Para 7) 


K. S. Raipuri, for Petitioners; G. R. 
Majithia ana Rajesh Chawdhr, for Res- 
pondents. 


CORDER :— This petition under Sec- 
tion 115 of the Code of Civil Frroceaure 
seeks a revision of the order dated the 
8th of March, 1973, passed by Shri K, K. 
Kataria, Subordinate Judge, 2nd Class, 
Ludhiana, in a suit filed by the petition- 
ers against the respondents ‘for the grant 
of a permanent injunction restraining tne 
latter from making any construction on 
four pieces of land forming part of 
knasra Nos. 45/5, 6 and 7 situated in 
vuuiage Karabara, District Ludhiana, on 
the pasis of the allegations that the peti- 
tioners were tenants in possession of the 
sa.d three Khasra numbers which they 
optained on ailotment from the Govern- 
ment and that the respondents had start- 
ed collecting materials for construction of 
building at the said four pieces of land 


without any right or interest therein. 
With the plaint was attached a plan 
showing in red the area covered by 


Knhasra Nos. 45/5, 6 and 7. The said four 
pieces were shown in yellow, one of 
them in Khasra No, 45/5, two in Khasra 
No. 6 and the fourth in Khasra No. 7. 
Each one of them forms a small fraction 
of the Khasra number in which it is situ- 
ated. A foot-note appended to the plan 
states that the disputed land where 
“houses are under construction” is shown 
in yellow. 


2. In their written statement the 
respondents raised preliminary objections 
including one to the effect that the suit 
was bad for multifariousness and, there- 
fore, deserved dismissal. On merits it 
was stated that each of the respondents 
was see eee ee 
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had been allotted a plot in the said three 
Khasra numbers on tke 19th of Septem- 
ber, 1969, that the plaintiffs had no inte- 
rest in the said Khasra numbers and that 
each of the respondents was constructing 
a building on the site allotted to himself. 

3. Six issues were framed in the 
case on the 16th of November, 1972. 
Issue No. 1 which was treated as a preli- 
minary issue runs thus: 

“Whether the suit of the plaintiff is 
bad for multifariousness and causes of 
action ?” 

4. The issue is not happily word- 
ed and the words “and causes of action” 
appear to have crept in through a slip of 
the pen. However, it is not the case of 
either party that the language of the 
issue was not properly understood and 
has prejudiced it. 

5. The issue was decided by the 
learned Subordinate Judge against the 
petitioners through tke impugned order. 
He took note of the fact that although 
four pieces of land were alleged by the 
petitioners to have been trespassed upon 
by the respondents, the plaint and the 
plan were silent about the particular de- 
fendants who were making construction 
on each specific piece, He further noted 
that in their joint written statement the 
respondents had contended that each one 
of them had been allotted a separate 
piece of land and was constructing a 
building thereon. He then made a refer- 
ence to the provisions of Rule 3 of Order 
1 of the Code of Civil Procedure which 
runs this: 

“3, All persons may be joined as de- 
fendants against whom any right to re- 
lief in respect of or arising out of the 
same act or transaction or series of acts 
or transactions is alleged to exist, whe- 
ther jointly, severally or in the alterna- 
tive, where, if separate suits were 
brought against such persons, any com- 
mon question of law or fact would arise.” 


6. Analysing these provisions the 
learned Subordinate Judge held that one 
of the conditions which must necessarily 
be fulfilled in order to bring a case with- 
in their ambit was that the right to relief 
alleged to exist against the defendants 
must arise out of the same act or trans- 
action or series of acts or transactions. 
He went on to say that in the plaint no 
right to relief arising out of the same 
act or transaction, ete., was alleged to 
exist and that, therefore, the provisions 
of Rule 3 above extracted were not ap- 
plicable to this case. The finding given 
was that the suit was multifarious and it 
is that finding which is challenged by the 
petitioners. 

T. I have heard learned counsel 
for the petitioners and am of the opinion 
that no fault can be found with the im- 
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' pugned order. The learned Subordinate 
Judge was quite right in observing that 
one of the conditions which must be ful- 
filled before the provisions of Rule 3 
could be applied to a case was that, a 
right to relief arising out of the same act 
or transaction or series of acts or trans- 
actions must be alleged to exist, In the 
plaint all that is stated in this connection 
is contained in paragraph 3 thereof which 
States : 

“3. That the defendants have started 
collecting material for constructing cer- 
tain portion in the suit lard at the spots 
shown on the map attached.” 

As already pointed out, four separate 
pieces of land are shown.in yellow in tne 
plan attached to the plaint.” However, 
neither the plaint nor the vlan states the 
names of any varticular defendant or de- 





fendants as having trespassed upon each : 


specific piece. This means that no allega- 
tion has ‘been made by the plaintiffs that 
any right to relief against the respon- 
dents has arisen out of the same act or 
. transaction or series of acts or transac~ 
tions, On the other hand, the respon- 
- dents, according to him, are trespassers. 
And if that be so, each one of them would 
be answerable for his own act of tres- 
pass which would have nothing 
z to do with the trespass which 
any of his co-respondents might 
be shown to have indulged in. On 
the allegations made by the plaintiffs, 
therefore, whet is deducible is that the 
right to relief alleged to exist against the 
respondents arises not out of the same act 
or transaction or series of acts or trans- 
actions but from different acts and trans- 
actions. The suit is, therefore, multifari- 
‘ous and one not permitted by Rule. 3. 
8. For the reasons stated, the in- 
pugned order is affirmed and the petition 
is dismissed with costs. The records shall 
be transmitted at once to the trial Court 
- which shall allow the plaintiffs to elect 
- against which of the defendants they 
shall proceed in the present suit. Coun- 
: seľs fee Rs, 50/-. 
Petition dismissed. 
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Bant Ram and others, Appellants v, 


i Banta Singh and others, Respondents. 
Second Appeal No. 955 of 1966, D/- 
28-2-1974, from decree of Gurnam Singh, 
_ Addl. Dist J., Hoshiarpur, D/- 18-5-1966. 
Index Note:— (A) Civil P. C, (1908), 
0. 22, R. 3 — Suit by members of pro- 
prietary body in representative capacity 
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— Death of some of them — If the suit 
is decreed despite failure of the surviving 
plaintiffs to seek permission to continue 
proceedings in a representative capacity, 
can it be said that the suit has abated ? 
No, the decree could not be upset on 
purely technical grounds. 

Brief Note:— (A) The death of one 
or two members of the proprietary body 
does not affect the right of this body 
which was recognised in the form of a 
decree. The lower appéllate Court should 
have, keeping in view ‘Section 99, C. P, C. 
accorded “necessary permission to the re- 
maining members of the proprietary body 
who wanted to defend the appeal in a 
representative capacity. AIR 1951 Mad 
296; AIR 1940 Lah 272 and AIR 1925 Lah 
124. Distinguished. (Paras 5. 6) 
Cases Referred: Chronological Paras 
AIR 1951 Mad 296 = 1950-2 Mad LJ 220, 

Foulkes v, Suppan Chettiar 4 
AIR 1940 Lah 272 = 190 Ind Cas ae 
Mehtab v. Ahmad Khan 
AIR 1925 Lah 124 = ILR 5 Lah 429, Wali 
_Mahommad v. Mahlu 


Hans Raj Aggarwal with Ba 
Krishna Aggarwal, for Appellants; Kesho 
Ram Mahajan, for Respondents, 

JUDGMENT :—Bant Ram and others, 
ten plaintiffs, filed the suit in a represen- 
tative capacity under Order 1, Rule 8, 
Code of Civil Procedure, with the alle- 
gations that the property in dispute was 
the joint property of the proprietary 
body of the village and defendants Nos. 
1 and 2 with the connivance of some of 
the members of the Panchayat encroach- 

ed upon a portion of Khasra No. 329/2 
and wanted to raise a construction over 
it. In this suit defendant No, 3 was im- 
pleaded as a pro forma defendant end 
defendants Nos. 4 to 8 were impleaded 
defendants because an application was 
made on their behalf for being implead- 
ed as such. : 


2. In the written statements filed 
on behalf of defendants Nos, 1 and 2 it 


‘was pleaded that they did not encroach 


upon any part of Khasra No. 329/2 and 
if any part of this Khasra No. was in 
their possession they were entitled to re- 
tain it as members of the village pro- 
prietary body. Upon the pleas raised by 
the parties, the trial Court framed the 


, following issues:— 


1. Whether defendants Nos. 1 and 2 
have encroached or occupied any portion 
of the land in suit ? 


‘2. Whether the plaintiffs are estop- 
ped from filing this suit by their acts and 
conduct ? 

3. Whether ‘the site plan is correct? 

4, Whether the suit is bad for non- 
joinder of necessary parties ? 

5. Whether the suit in the represen- 
tative form is not maintainable ? 
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6. Whether defendants Nos. 1 and 2 
are in possession of their own share in 
the common land of the parties ? If so, 
with what effect ? ; 

7. Relief, 


3. This suit was decreed by the 
learned trial Court. Defendants Nos. 1 
and 2 went in appeal before the learned 
Additional District 
before whom a preliminary objection was 
raised that the suit had abated because 
of the death of two of the persons who 
had been permitted to sue in a represen- 
tative capacity during the pendency of 
the suit, This plea found favour with the 
learned Additional District Judge who 
held that the suit had abated. The appeal 
filed by defendants Nos. 1 and 2 was con- 
sequently dismissed and the parties were 
left to bear their own costs. The cross- 
objections filed by the opposite side were 
also dismissed, It is obvious that the 
learned Additional District Judge did not 
give any finding on the merits of the con- 
troversy. 


4. The question whether a suit 
abates on account of the death of one 
or two persons who are allowed to sue 
in a representative capacity is a vexed 
question of law. Order XXII, Rule 3 (1) 
of the Code of Civil Procedure lays down 
that where one or more of plaintiffs die 
and the right to sue does not survive to 
the surviving plaintiff or plaintiffs, the 
Court may on an application made in that 
behalf cause the legal representatives of 
the deceased plaintiff or plaintiffs to be 
made a party to the proceedings. Whe- 
ther the right to sue survives to the re- 
maining plaintiffs in a case in which the 
plaintiffs are allowed to sue in a repre- 
sentative capacity would depend upon 
the facts and circumstances of each case. 
In Foulkes v. Suppan Chettiar, AIR 1951 
Mad 296, it was held that:— 


Nes states when a suit is brought by se- 
veral. persons in a representative capa- 
city, and if one of them dies, the suit 
does not abate, because, the right to re- 
present others of a class is not a right 
which ipso facto survives to the legal re- 
presentatives of the deceased party. The 
source of that right is the order of the 
Court permitting the party to represent 
others. In such a contingency, namely, 
the death of one of the parties to whom 
originally permission was granted to in- 
stitute a suit in a representative capacity, 
it is for the Court to decide whether the 
suit can be allowed to be continued by 
the surviving person or persons or whe- 
ther other person or persons should be 
joined.” 

It is obvious that the remaining legal re- 
presentatives had to file an application to 
get permission for continuing the suit in 
the absence of the legal representatives 
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of the plaintiffs. Similar view was taken 
in a Single Bench decision o7 this Court 
in Mehtab v. Ahmad Khan, AIR 1940 Lah 
272. These cases really do not help the 
appellants because in this case the fac- 
tum of death of the plaintiffs was neither 
brought to the notice of the Court nor 
was its permission sought by the remain- 
ing plaintiffs to sue in a representative 
capacity. 

5. In Wali Mahommad v. Mahlu, 
AIR 1925 Lah 124, it was held by a Divi- 
sion Bench of this Court that an order 
under Rule 8 of Order 1, Civil Procedure 
Code, does not relieve the appellants 
from the necessity of impleading legal 
representatives of deceased respondents. 
This was a case in which some of the 
respondents had sought permission to sue 
in a representative capacity. After the 
suit was decreed in their favour, some 
of the respondents had died and their 
legal representatives were not brought 
on record by the defendants-appellants. 
In that situation it was held that so far 
as the unsuccessful defendants-appellants 
were concerned, there was the possibility 
of a conflicting decree coming into being 
if the legal representatives of some of the 
respondents who were allowed to sue in 
a representative capacity were not 
brought on record. The controversy in 
this case is of an entirely different nature. ]- 
Here some members of the proprietary 
body filed a suit on the allegation that 
defendants Nos. 1 and 2 had encroached 
upon the land belonging to this body. 


„The plaintiffs were allowed to sue in a 


representative capacity against two 
known defendants who were alleged to 
be trespassers. Both of them were alive 
and the suit of the proprietary body had 
been decreed against them. If one or two 
members of the proprietary body die, it 
really does not affect the right of this 
body which had been recognised in the 
form of a decree. Again it matters little 
if respondents Nos. 6 and 7 who were the 
members of the proprietary body allowed 
to be impleaded as defendants also died 
during the pendency of this appeal be- 
cause the original suit which had also 
been brought for their benefit stood de- 
creed. 

6. Though technically speaking 
the remaining plaintiffs should have filed 
an application before the learned trial 
Court for seeking permission to continue 
the proceedings in a representative capa- 
city but in spite of their failure to do so, 
the learned trial Court had passed a de- 
cree in their favour, Such a decree could 
not be upset on purely technical grounds. 
The learned lower appellate Court should 
have leaned upon Section 99, Code of 
Civil Procedure and should have accord- 
ed necessary permission to the remaining 
members of the proprietary body who 
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‘(wanted to defend the appeal in a repre- 
sentative capacity. The claim of the pro- 
'prietary body should not have been 
‘thrown over board on the basis of such a 
| technical objection. 


7. I, therefore, allow this appeal 
and also allow the remaining members of 
the proprietary body to defend the ap- 
peal before the learned lower appellate 
Court. Consequently, the judgment and 
decree dated 18th of May, 1966, passed 
by the learned Additional District Judge 
is set aside and the case is remanded to 
the learned District Judge, Hoshiarpur 
for a fresh decision on merits in accord- 
ance with law. Parties to appear before 
the said Court on March 18, 1974. 

Appeal allowed. 
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Daya Ram and others, Petitioners v. 
State of Haryana through Chief Secre- 
tary to Govt., Haryana and others, Res- 
pondents. 

Civil Writs Nos. .1948: 3109; 2588; 
2116; 1952; 2247; 2399; 2346; 2175; 2173; 
2172; 2111; 2112; 2113 and 2110- of 
1972, D/- 14-2-1974. , 

Index Note:— (A) Constitution of 
India, Art. 16 (4) — Communal represen- 
tation — Reservation of vacancies as per 


advertisement 52% — Corrected by Gov- 
ernment to 50% — Correction not in- 
valid. 


Brief Note:— (A) Originally, in an 
advertisement only 48 per cent posts were 
thrown open to the general candidates 
and 52 per cent, for reservation posts but 
when the legal infirmity in the reserva- 
tion came to the notice of the Govern- 
ment, it corrected the error and made 
selection on the basis of the reservation 
of the posts to the extent, of 50 per cent 
only. It is not a case of change of ‘the 
criteria, but is a case of the change of 
percentage of reservation „simpliciter. 
Correction by Government was valid. 
1970 Serv LR 16 (Punj.) and 1973 Lab IC 
1189 (Punj), Disting. _ (Para 5) 

Index Note:— (B) Constitution of 
India, Arts, 14, 15, 16 — Equality of op- 
portunity — Whether reservation can be 
made for ex-servicemen. 


Brief Note:— (B) Appointments to 
public services are made by the State 
Government in the exercise of its normal 
executive functions. In some cases, how- 
ever, this power is regulated by service 
rules, The action of the Government 
whether taken in the exercise of its exe- 
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cutive powers or taken pursuant to any 
statutory provision must ensure equality 
of opportunity to all the citizens, This 
mandate ‘has been given to the Govern- 
ment under Art. 14 of the Constitution. 
So far as the public services are concern- 
ed, a more specific guarantee on the seme 
lines has been given to the citizens in 
the form of Art. 16, Whereas Art. 14 ex- 
presses a general rule regarding equality 
before law, Arts. 15 and 16 enact parti- 
cular applications of this general rule. 
These Articles have to be read together 
and if a matter is not specifically cover- 
ed by Arts. 15 and 16, it will have to be 
decided or the basis of the residuary pro- 
visions contained in Article 14. In Arti- 
cle 16, equality of opportunity in mat- 
ters relating to employment has been re- 
iterated. In these matters, discrimination 
on the grounds of religion, race and caste 
etc. is barred and provision for reserva- 
tion of appointments or posts in favour of 
backward classes has been specifically 
made permissible. Such a reservation 
cannot be challenged on the ground taat 
it is discriminatory. When the reservation 
of seats for public employment for ex- 
members of the Defence Services is con- 
sidered in the light of the observations 
made above, it becomes abundantly clear 
that such a reservation is not open to 
any legal attack. It is no doubt true that 
Article 16 does not, in terms, talk of any 
reservation in favour of the members of 
the Defence Forces but if a subject is 
not expressly covered by words of Arti- 
cle 16, resort has to be made to the pro- 
visions of Art. 14. AIR 1971 SC 1777 and 
AIR 1971, SC 1762, Rel. on. (Para 6) 


Cases Referred: Chronological Paras 
1973 Lab IC 1189 = 1972 Serv LR 766 
(Punj.), Kuldip Singh Gill v, State of 
Runjab . 5 
AIR 1971 SC'1762 = 1971 (Supp) SCR 
608, D. N, Chanchala v, State of My- 
sore , 7 
AIR 1971 SC '1777, State of Punjab v. 
Hira La: § 
1970 Serv LR 16 (Punj.), Atma Parkash 
_ Mohan v. Kurukshetra University 5 
AIR 1964 SC 179 = (1964) 4 SCR 680, 
Devadasan v, Union of India 6) 
AIR 1964 SC 521 = (1964) 4 SCR 964, 
State of Punjab v. Jagdish Singh 7 


R. P. Bali, for Petitioners; C. D. De- 
wan, Addl. Advocate-General with D, S. 
Lamba, Deputy, Advocate-General, for 
Respondents, 


ORDER :— This judgment will dis- 


pose of Civil 
3109 of 1972, 
1952 of 1972, 
2346 of 1972, 
2172 of 1972, 
2113 of 1972 and 2110 of 1972. For facility 
of reference, the facts giving rise to Civil 


Writs Nos. 1948 of 1972, 
2588 of 1972, 2116 of 1972, 
2247 of 1972, 2399 of 1972, 
2175 of 1972, 2173 of 1972, 


2111 of 1972, 2112 of 1972, . 
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Writ No. 1948 of 1972, may briefly be 
stated as follows, 


2. Originally, this petition was 
filed on behalf of five petitioners. On an 
objection being raised that a joint peti- 
tion was not competent, it was treated as 
a petition on behalf of the petitioner No. 
1, only. This petitioner, hereinafter re- 
ferred to as petitioner, joined the Food 
and Supplies Department, Haryana State, 
in the year 1967 as Sub-Inspector, Food 
and Supplies, and was promoted as Ins- 
pector on 22nd May, 1971. It appears that 
the appointment of the petitioner was on 
ad hoc basis, In the year 1970, the Sub- 
ordinate Services Selection Board, Har- 
yana State, invited applications on the 
prescribed forms from the candidates to 
be appointed as Sub-Inspectors. Second 
Class Matriculates were made eligible. 
Preference was to be given to those can- 
didates who had previous experience with 
the Food and Supplies Department or the 
Food Corporation of India, gained after 
acquiring the basic qualifications. The 
petitioner applied for one of these posts. 
The original advertisement mentioned 
that 22 per cent vacancies were reserved 
for Scheduled Castes and Backward Clas- 
ses and 30 per cent vacancies were re- 
served for ex-Servicemen. In other words, 
52 per cent vacancies stood reserved and 
only 48 per cent vacancies were thrown 
open to other candidates. A competitive 
examination was held on 24th October, 
1971, in which the petitioner qualified 
and he was called for interview by the 
Subordinate Services Selection Board, 
Haryana, respondent No. 2, on 2nd May, 
1972. It is alleged that the Selection Com- 
mittee consisted of respondent No, 3, as 
Chairman, and respondents Nos. 4, 5, 6 
and 7 as ordinary Members. As many as 
400 candidates were present for the inter- 
view which was held more as an empty 
formality. The candidates entered 
through one door and were made to get 
out from the other. No question whatso- 
ever was put to them. It is also alleged 
that the selections tentatively made at 
the time of the interview were subse- 
quently reshuffled because of the recom- 
mendations which started pouring in. 
Some of the candidates who had not even 
qualified the written test were also call- 
ed for interview and actually selected. 
In this petition, this selection is challeng- 
ed as being arbitrary as also on the 
ground that more than 50 per cent vacan- 
cies had been reserved and only 48 per 
cent vacancies had been thrown open to 
other candidates, 


3. The return on behalf of the 
Subordinate Services Selection Board, 
Haryana, has been filed by Shri Munshi 
Ram, its Chairman. It has been asserted 
that only those candidates who had pass- 
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ed the written test were called for in- 
terview, Each candidate who was called 
for interview was put questions to judge 
his fitness for the post. Since the acade- 
mic qualification was only Matric Second 
Division, many questions were not put to 
the candidates, Only 253 candidates were 
interviewed on the said date between 7.00 
A.M. to 3.00 P.M. The Board had laid 
down specific criteria for allctting marks 
to the candidates and that criteria had 
been rigidly adhered to. There was no 
question of reshuffling of the result of 
the interview later on. The Board recom- 
mended a total number of 276 candidates 
out of which 33 were already working 
on ad hoc basis as Sub-Inspectors, Food 
and Supplies, It has also been stated that 
the reservation for Ex-Servicemen was 
reduced from 30 per cent to 28 per cent 
and in this manner, only 50 per cent 
vacancies were reserved, 


4. A reference to the pleadings 
would show that the allegations made in 
the petition regarding arbitrary manner 
of selection have been denied by the 
Chairman of the Board. It has also been 
denied that the result of the selection 
had been reshuffled because of the re- 
commendations which started pouring in 
at the subsequent stage. Such disputed 
questions are normally not determined 
in petitions under Article 226 of the Con- 
stitution. The petitioner has nowhere 
alleged that either the Chairman of the 
Board or any of its ordinary Members 
was inimically disposed against him. The 
Board is a responsible body and is ex- 
pected to act in proper discharge of its 
duties. All the candidates were allowed 
to take a qualifying test and thereafter 
individual merit was assessed by a pro- 
perly constituted Selection Committee. 
Under these circumstances, it cannot be 
held that the selection made was arbi- 
trary. The learned counsel for the peti- 
tioner submitted that the Board should 
have given a brief indication of the 
grounds upon which the petitioner's 
claim had been rejected. I find no merit 
in this argument because at the time of 
making initial selection for appointment, 
the Board, while making the recommen- 
dations and the Government while ac- 
cepting the same, exercises its normal 
executive functions, Unless there is any- 
thing to the contrary provided in the 
rules relating to a particular service, the 
appointing authority js not called upon - 
to pass a speaking order while making 
the selection of one or more candidates. 
Besides, the educational qualification 
prescribed for this post was Matric Se- 
cond Division, and for this matter, _ the 
Selection Committee, which was presided 
over by a retired member of the Indian. 
Administrative Services was not expect- 
ed to extensively interrogate the candi- 
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dates akout their merit, The manner in 
which the candidates are to be interview- 
ed lies within the discretion of the Selec- 
tion Committee. It is, of course, desirable 
that such a Committee should lay down 
some criteria and also decide to, award 
marks for a particular qualification, but 
this procedure is meant for its own con- 
venience and satisfaction.'The Board as 
a responsible body would adopt such a 
procedure primarily for the reason that 
it will be difficult for it to judge the 
merit of a large number of candidates. 
I, however, doubt whether any candidate 
who has availed of the chance of being 
selected without even caring to know the 
procedure which was to be adopted at 
the time of interview can raise such an 
objection after being rejected by the 
Selection Committee. The marks sheets, 
in original, were produced before me. 
They appear to have been prepared in 
normal course of business. The first con- 
tention raised on behalf of the petitioner 
is, therefore, repelled. 


5. The second ground urged on 
behalf of the petitioner raises a question 
of some importance, It has been submit- 
ted that in the advertisement itself 52 
per cent posts were shown to have been 
reserved and this could not be done in 
view of the decision given 2y their Lord- 
ships: of the Supreme Court in Devada- 
san v. Union of India, AIR 1964 SC 179. 
The plea raised on behalf of the respon- 
dents that at the time of the final selec- 
tion the reservation was restricted to 
only 50 per cent is being opposed on the 
plea that the criteria for selection as 
given in the advertisement inviting the 
applications cannot be departed from at 


' the time of the final selection. Reliance 


in this behalf is placed on a Single Bench 
decision of this Court in Atam Parkash 
Mohan v. Kurukshetra University, 1970 
Serv LR 16 (Punj.). In thet case, four 
posts of Senior Clerks had fallen vacant 
and in the advertisement inviting appli- 
cations for these four posts, it was not 
mentioned that the basic 
would be relaxed. The petitioner No. 3, 
in that case, was a Matriculate and he 
made a grievance that if he had known 
that the University would relax the 
minimum educational qualifications, he 
would have also applied for the post. It 
js, therefore, obvious that a person who 
was eligible to have his name considered 
for appointment to the post of a Senior 
Clerk could not apply for the post be- 
cause there was no mention in the adver- 
tisement inviting applications that the 
minimum qualifications could be relaxed. 
The University actually selected some 


. persons after relaxing the minimum qua- 


lifications prescribed by the rules, It 
was, therefore, rightly held in that case 
that the selection made was improper 


qualification. 
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and violative of the rights of the peti- 
tioner No, 3 given to him under Article 
16 of the Constitution. Reliance was also 
placed on Kuldip Singh Gill v. State of 
Punjab, 1972 Serv LR 706 = (1972 Lab 
IC 1189) (Punj.). In that case also the 
personal attainments which a candidate 
was expected to have and which were 
mentioned in the advertisement were 
altered and relaxed at the time of the 
final selection. On these facts, it was 
rightly held that if some relaxation was 
to be made in the qualifications mention- 
ed in the advertisement then this fact 
should be advertised afresh. I fail to see 
how the proposition of law laid down in| 
these two judgments can be applied to 
the facts and circumstances of the in- 
stant case. Here, the qualification on the 
basis of which the selection was made 
or the persona! attainments of candidates 
were not disturbed. Originally, only 48 
per cent posts were thrown open to the 
general candidates and when the legal in- 
firmity in the reservation came -to the 
notice of the Government, it corrected 
the error and made selection on the basis 
of the reservation of the posts to the 
extent.of 50 per cent only. In other 
words, it is not a case of change of the 
criteria, but is a case of the change of 
percentage of reservation simpliciter. 


6. It was then argued by the 
learned counsel for the petitioner that no 
reservation whatsoever could be made for 
the demobilised armed personnel. Ac- 
cording to him, reservation could be 
made for Scheduled Castes and Backward 
Tribes only. Ex-Servicemen, it is sub- 
mitted, may in some cases, be economi- 
cally much better of and there was no 
justification in making a special provision 
for them. In this connection it may be 
observed that appointments to. public 
services are made by the State Govern- 
ment in the exercise of its normal exe- 
cutive functions. In some cases, however, 
this power is regulated by service rules. 
The action of the Government whether 
taken in the exercise of its executive 
powers or taken pursuant to any statu- 
tory provision must ensure equality of 
opportunity to all the citizens. This man- 
date has been given to the Government 
under Article 14 of the Constitution. So 
far as the public services are concerned, 
‘a more specific guarantee on the same 
lines has been given to the citizens in 
the form of Article 16. Whereas Article 
14 expresses a general rule regarding 
equality before law, Articles 15 and 16 
enact particular applications of this gene- 
ral rule. These Articles have to be read 
together and if a matter is not -specifi- 
cally covered by Articles 15 and 16, it 
will have to be decided on the basis of 
the residuary provisions contained in 
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Article 14 of the Constitution, The con- 
cept of equality before law does not in- 
volve the idea of absolute equality, It 
only means that among equals. the law 
should be equal and should be equally 
administered, If a subject is capable of 
a reasonable classification, it may be 
treated in a different manner by the 
Legislature provided, of course, the dif- 
ferentia has a rational relation with the 
‘object sought to be achieved by it. In 
‘Article 16, equality of opportunity in 
‘matters relating to employment has been 
reiterated. In these matters, discrimina- 
tion on the grounds of religion, race and 
caste etc. is barred and provision for re- 
servation of appointments or posts in 
favour of backward classes has been spe- 
cifically made permissible. Such a reser- 
vation cannot be challenged on the 
ground that it is discrimiratory. In State 
of Punjab v. Hira Lal, AIR 1971 SC 1777, 
while determining the scope of equality 
of opportunity clause appearing in Arti- 
cle 16 (1), the Supreme Court observed 
as under: 





“The mere fact that the reservation 

made may give extensive benefits to 
some of the persons who have the bene- 
fit of the reservation does not by itself 
make the reservation bad. The length of 
the lap to be provided depends upon the 
gap to be covered......... It is true that 
every reservation under Article 16 (4) 
does introduce an element of discrimina- 
tion particularly when the question of 
promotion arises. It is an inevitable con- 
sequence of any reservation of posts that 
junior officers are allowed to take a 
march over their seniors. This circum- 
stance is bound to displease the senior 
officers, It may also be that some of them 
will get frustrated but then the Consti- 
tution makers have thought fit in the 
interests of the society as a whole that 
the backward class of citizens of this 
country should be afforded certain pro- 
tection.” 
In D. N. Chanchala v. State of Mysore, 
AIR 1971 SC 1762, the Court was con- 
cerned with the question of reservation 
of seats for the children of political suf- 
ferers and of members of defence ser- 
vices, in educational institutions. While 
justifying such reservation the Court ob- 
served as under: 


“The criteria for such reservation is 
that those serving in the Defence forces 
or those who had so served are and were 
at a disadvantage in giving education to 
their children since they had to live, 
while discharging their duties, in diffi- 
cult places where normal facilities avail- 
able elsewhere are and were not avail- 
able. In our view it is not unreasonable 
to extend that principle to the children 
of political sufferers who in consequence 
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of their participation in emancipation 
struggle became unsettled in life; in- 
some cases economically ruined, and 


were, therefore, not in a position to make 
available to their children that class of 
education which would place them in 
fair competition with the children of 
those who did not suffer from that dis- 
advantage. If that be so, it must follow 
that the definition of ‘political sufferer’ 
not only makes the children of such suf- 
ferers distinguishable from the rest but 
such a classification has a reasonable 
nexus with the object of the rules which 
can be nothing else than a fair and just 
distribution of seats. In our view, neither 
of the two contentions raised by counsel 
for the petitioner can be accepted, with 
the result that the writ petition fails and 
is dismissed.” 


When the reservation of seais for public 
employment for ex-members of the De- 
fence Services is considered in the light 
of the observations made above, it be- 
comes abundantly clear that such a re- 
servation is not open to any legal attack. 
It is no doubt true that Article 16 does 
not, in terms, talk of any reservation in 
favour of the members of the Defence 
Forces, but as already mentioned, if a 
subject is not expressly covered by words 
of Article 16, resort has to be made to 
the provisions of Article 14, It is a mat- 
ter of common knowledge that members 
of the Armed Forces volunteer to take 
up hazardous profession and have to 
serve under more difficult circumstances. 
In some cases, they are made to retire 
even when they are enjoying the best of 
health. If I am not mistaken, an officer 
who is unable to secure promotion be- 
yond the rank of a Major has to retire at 
the age of 48 years even if he is quite 
healthy. On the other hand, persons who 
are leading a comparatively more seden- 
tary life can enjoy the benefit of serving 
up to the age of 55 or 58 years. In order 
to encourage youngmen to join Armed 
Forces and to ensure that on account of 
their comparatively early retirement, 
they are not left without a job, the Le- 
gislature or the authority competent to 
make the service rules can provide that 
a reasonable percentage of public posts 
should be reserved for demobilised mem- 
bers of the Armed Forces. This category 
of citizens forms a class by itself and 
can thus be accorded professional treat- 
ment. The considerations which impel the 
authorities to make this different ap- 
proach are not only understandable, but 
also quite reasonable. Such a classifica- 
tion is permissible under Article 14 of 
the Constitution. This reservation also 
does not infringe the provisions of Arti- 
cle 16 inasmuch as 50 per cent vacancies 
are reserved for the general public. In 
my considered opinion, the reservation 
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made in favour of the ex-members of the 
Armed Forces cannot be attacked either 
under Article 14 or under Article 16 of 
the Constitution, This contention raised 
on behalf of the ‘petitioner also deserves 
to be repelled. : 


T. In Satish Dutt Sharma v. State 
of Haryana, Civil Writ No. 2116 of 1972 
(being disposed of by this judgment), it 
has been urged that originally 30 per 
cent vacancies were reserved for ex- 
members of the Armed Forces and this 
reservation could not be reduced to 28 
per cent at the time of making the final 
selection. The petitioner, who is an ex- 
member of the Armed Forces submit that 
if this reservation had not been changed, 
he would not have been unable to secure 
` employment. This submission also does 
not merit any serious consideration. It is 
settled law that 50 per cent posts have 
to be thrown open to the general public, 
If the authorities committed an error of 
reserving 52 per cent vacancies, they 
could certainly rectify this error at a 
subsequent stage. Had they not done so, 
their action could have been challenged 
as being violative of Article 16 by any 
aggrieved person by filing a petition 


under Article 226. Instead of waiting for, 


thet stage, the Government has itself 
brought its decision in line with the Con- 
stitutional provisions. Where the decision 
of Government violates some provision of 
the Constitution; especially that of the 
fundamental rights, the same can always 
be rectified before it is too late, In State 
of Punjab v. Jagdip Singh, AIR 1964 SC 
521, the Court was concerned with a 
situation in which some Tehsildars had 
been confirmed against non-existent 
posts. It was observed that any citizen 
could challenge the appointment of the 
respondents by claiming a writ of quo 
warranto and in that situation, it was 
open to the Government to deconfirm the 
respondents by passing an executive 
order, The ratio of that case is fully ap- 
plicable to the facts and circumstances 
of this case, - 


8. In Hem Raj Munjral v. The 
Director of Food and Supplies, Haryana, 
Civil Writ No. 1952 of 1972, and in Rame- 
shwar Dass Sharma v. State of Haryana, 
Civil Writ No. 2247 of 1972 (both being 
disposed of by this judgment), the only 
point raised is that the petitioners were 
already working as Sub-Inspectors, Food 
and Supplies, having been appointed on 
temporary basis through the local Em- 
ployment Exchanges, Their services could 
not be terminated and these posts offered 
to those candidates who have been regu- 
larly selected through the agency of the 
Selection Board, In the return filed on 
behalf of the respondents. it has been 
stated that the appointments of the peti- 
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is designated as shamlat patti and 
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tioners had been made on ad hoc basis 
pending availability of regularly select- 
ed candidates. The petitioners have not 
been able to show that they have any 
right to hold these posts and so no relief 
can be granted to them; especially when 
the selection made by the Selection 
Board has been held to be regular and 
proper, i 


9. As a result of the foregoing 
discussion, these petitions deserve to fail 
and I order accordingly. No order as to 
costs, =‘ 7", 

č Petitions dismissed, 
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RAJENDRA NATH MITTAL, J. © 
Shiv Charan Singh and others, Peti- 
tioners v, Gram Panchayat, Narike. Res- 
pondent. 
First Appeal No. 370 of 1969 and 
Civil Misc, No, 1240/C of 1973, D/- 31-1- 
1974, 


Index WNote:— (A) Punjab Village 
Common Lands (Regulation) Act (18 of 
1961), S, 2 (g) (1) and (5) (viii) — Sham- 
lat deh and Shamlat patti — Distinction 
— Plaintiffs when can retain possession. 


Brief Note:— (A) Lands described in 
revenue records as Shamlat deh exclud- 
ing abadi deh fall within definition of 


‘Shamlat deh. For determining as to who 


is the owner of the property reference 
has to be made to column No. 4 only. 
Usually, certain portions of waste land 
are reserved for the cornmon use of pro- 
prietors of each patti and other portions 
for common village purposes. The former 
the 
latter shamlat deh. The two terminolo- 
gies are different and used in different 
contexts, If the land is shown in reve- 
nue records as shamlat.deh, it is not ne- 
cessary to vrove that it is being used for 
the common purposes of the village or for 
the benefit of the village community. The 
shamlat land automatically vests in the 
Gram Panchayat, and can be mutated in 
its name, ` (Para 6) 


Where plaintiffs instituted the suit on 
the basis of title, but failed to prove their 
title, they were not entitled to the relief 
of injunction. Even if it’might be held 
that they were in possession of the land 
in dispute, they could retain it if they 
showed that their case fell under Section 
2 (g) (5) (viii). For which they have to 
show that the land was assessed to land 
Revenue ard had been in individual culti- 
vating possession of the co-sharers, not 
being in excess of their respective shares 
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in such shamlat deh on or before Janu- 
ary 26, 1950. (Para 7) 

J. N. Kaushal, Sr. Advocate with 
Ashok Bhan, for Appellants; Siri Chand 
Goyal, Sr. Advocate with O. P, Goyal, for 
‘espondent, 


JUDGMENT :— This appeal has been 
filed by the plaintiffs against the judg- 
ment and decree of the Subordinate 
ques First Class, Sangrur, dated May 1, 

2. Briefly, the facts of the case 
are that the plaintiffs are joint owners 
and in possession of the land in dispute. 
The Naib Tahsildar, Malerkotla, mutated 
the land in dispute in favour of Nagar 
Panchayat Narike vide mutation No. 78, 
on the ground that it was shamlat deh 
and vested in the Nagar Panchayat by 
virtue of the Pepsu Village Common 
Lands (Regulation) Act, 1954 (hereinafter 
referred to as ‘the Pepsu Act’). In fact, 
the land was not used for common pur- 
poses of the residents of the village and 
was not a shamlat deh. The plaintiffs 
who were earlier in possession of the 
land continued to be in possession thereof 
as owners even now. Shiv Charan Singh 
and Baljit Singh, plaintiffs, filed an ap- 
plication, dated March 23, 1962, before 
the Gram Panchayat, stating that the 
land in dispute has been wrongly shown 
as shamlat deh and that the Gram Pan- 
chayat had no right to give it on lease. 
Thereafter, the Gram Panchayat sought 
the advice of Block Development Officer, 
Malerkotla, on that matter. He wrote to 
it that the provisions of Punjab Village 
Common Lands (Regulation) Act, 1961 
(hereinafter referred to as ‘the Act’) 
were applicable and that the Gram Pan- 
chayat should apply to the Collector for 
obtaining possession of the land. Land 
measuring 27 Bighas and 6 Biswas bear- 
ing Khasra Nos. 463, 464, 466 and 468, out 
of the land in dispute is under cultiva- 
ton of Devinder Kumar, plaintiff No, 17. 
The Gram Panchayat, Narike, defendant 
No. 1 (hereinafter referred to as ‘the Pan- 
chayat’) wanted to take forcible posses- 
sion of the property in suit. The plain- 
tifis filed the suit for declaration to the 
effect that the property in dispute is 
jo'ntly owned and possessed by the plain- 
tiffs and defendant No. 2 and that the 
same is not a shamlat deh. They also 
prayed for grant of permanent injunction 
restraining the Panchayat from interfer- 
ing with their possession or leasing out 
or transferring the same in any way. 
The suit was contested by the Panchayat 
which inter alia pleaded that the muta- 
tion had been rightly and lawfully sane- 
tioned in its favour as the same was 
shamlat deh, that it was owned and pos- 
sessed by it, that the civil Court had no 
jurisdiction to try ‘the suit, that the suit 
was bad for non-joinder of parties, that 
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it was not within limitation and that it 
Was not properly valued for the purposes 
of court-fee and jurisdiction. On the 
pleadings of the parties, the following 
issues were framed by the trial Court: 

“1, Whether the plaintiff is the owner 
and in possession of the suit land and 
the same is not shamlat and as such 
Gram Panchayat defendant has no con- 
cern with it? 


_ 2. Whether this Court has no juris- 
diction to hear the suit? 
_ 38. Whether the suit is within limita- 
tion ? 
_, 4& Whether the suit is bad for non- 
joinder of parties ? i 
5. Whether the suit has been under- 
valued for purposes of court-fees, if so, 
its effect ? 
6. Relief.” 


3. The trial Court held that the 
property in dispute is shamlat deh and 
the same has been lawfully vested in the 
Gram Panchayat and that the suit was 
within limitation. Issues Nos. 2, 4 and 5 
were not pressed by the defendants, Con- 
sequently, it dismissed the suit of the 
plaintiffs. They having felt aggrieved 
have come up in appeal against the judg- 
ment and decree of the trial Court to 
this Court. 


4, The learned counsel for the 
appellants has contended that the land in 
dispute is the ownership property of the 
plaintiffs-appellants and not a shamlat 
deh, He further submits that the trial 
Court has misinterpreted the entry in 
column No. 4 of Jamabandi relating to 
ownership. In order to appreciate the 
contention of the learned ccunsel for the 
appellants, it is necessary to refer to 
some of the documents and statements of 
the witnesses. Before coming into force 
of the Pepsu Act. Jamabandi relating to 
year 1954-55, Exhibit P-4, was in force, 
According to that Jamabandi the land in 
dispute is shown to be owned by sham- 
lat deh, hasab hisas zail; Shiv Charan 
Singh ete. according to Khata No. 1, one- 
sixth share; Balwant Singh according to 
Khata No, 2, one-sixth share; Dial Singh 
ete. according to Khata No. 4, one-sixth 
share; Lachhmi Chand etc. according to 
Khata No. 6, one-sixth share: Balbir 
Singh etc, according to Khaia No. 7, one- 
sixth share and Hari Chand etc. accord- 
ing to Khata No. 9, one-sixth share. The 
land is shown in possession of the resi- 
dents of the village. In column No. 3, 
patti shamlat has been mentioned. This 
column relates to the name of taraf or 
patti or thulla. Exhibit P-8 is Jamabandi 
of the village relating to Sambat 2007- 
2008 (1950-51 A.D.). According to this 
Jamabandi, the land is shown to be 
owned by shamlat deh in the aforemen- 
tioned shares. In column No. 3, the entry 
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is patti shamlat mazqur. The copies of 
other khatas have not been produced by 
the appellants. They have also produced 
Jamabandi relating to Sambat 2003-2004 
(1946-47 A.D.), Exhibit P-7. In that Jama- 
handi the land in dispute stands in the 
name of shamlat déh. In column No. 3, 
patti shamlat -mazqur has been mention- 
ed. The earlier entries of the said Jama- 
bandi have also not been produced by the 
appellants. In the J amabandis in column 


Mo. 3, name of patti taraf or panna in 
which the land is situated, is given and 
in column No, 4, names of owners are 
given. For finding out as to who is the 


owner of the land in dispute, reference 
has not to be made to column No. 3 but 
to column No. 4 of the J amabandi. The 
learned counsel for the appellants has 
laid great emphasis on the fact that in 
column No, 3, patti shamlat has .been 
mentioned and an inference should be 
drawn that the property in dispute be- 
longs to shamlat patti and not shamlat 
deh. 

regret my inability to accept the 
ER tan of the learned counsel for the 
appellants. For determining as to who is 
the owner of the property, reference has 
to be made to column No. 4 only and not 
to column No. 3. In column No, 4, the 
property has been shown to be owned by 
shamlat deh. If land is owned by shamlat 
deh then by virtue of clause (1) of sub- 
section (g) of Section 2 of the Punjab 
Act, it becomes shamlat deh and vests in 
the Gram Panchayat. The relevant parts 
of sub-section (g) of Section 2 are as 
follows:-— 

“9 (g) ‘Shamlat deh’ includes, 

(1) Lands described in zhe revenue 
records as shamilat deh excluding abadi 
deh; 

(2) Shamilat, tikkas; ‘ 

(3) Lands described in the revenue 
records as shamilat tarafs, pattis, pannas, 
and thola and used according to revenue 
records for the benefit of the village 
community or a part thereof or common 
purposes of the village; 

(4) Lands used or reserved for the 
benefit of the village, community includ- 
ing streets, lanes, playgrounds, schools, 
drinking wells or ponds within abadi deh 
or gora deh and 


(5) Lands in any village, described as 
banjar qadim and used for common pur- 
poses ọf the village according to reve- 
nue records; provided that shamilat deh 
at least to. the extent of twenty-five per 
cent of the total area of the village does 
not exist in the village; but does not in- 
clude land which:— 


(i) xx XX 
(ii) xx xx 
(iii) xx XX 
(iv) xx XK 


Panchayat, Narike 


{Prg, 4-5] 


(v) is described in the revenue rex 
cords as shamilat taraf, patti, panna ard 
thola and not used according to revenue 
records for the benefit of the village com- 


munity or a part thereof or for commcn . 


purposes of the village; > 
(vi) xx XX 
(vii) xx XX 


(viii) was shamilat deh,- was assessed 
to land revenue and has been in the indi- 
vidual cultivating possession of co-sharers 
not being in excess of their respective 
shares in such shamilat deh on or before 
the 26th January, 1950”. 
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5. In sub-clause (1) of sub-section 


(g) of Section 2 of the Act, it is specifi- 
cally mentioned that lands described in 
the revenue records as shamlat deh ex- 
cluding abadi deh fall within the defini- 
tion of shamlat deh. Article 224 of Digest 
of Customary Law by Rattigan, Four- 
teenth Edition, says that as a general 
rule, only proprietors of village (Malikan 
Deh) as distinguished from proprietors cf 
their own holdings (Malikan Makbuza 
Khud) are entitled to share in the sham- 
lat deh. The proprietors of the village 
are normally ‘entitled to share in the 
shamlat deh. In the present case, the 
shares of the proprietors have been men- 
tioned in column No. 4 of the Jamabandi. 
In case, the shares of the landowners are 
given under the shamlat deh; in column 
4 of the Jamabandi it will not show that 


the property does not belong to shamlat - 


deh. This only shows that at the time of 
partition of shamlat deh, the proprietors 
will be entitled to that land in the shares 
given thereunder. Mr. J. N. Kaushal can- 
not derive any benefit from the fact that 
the names and shares of the proprietors 
are mentioned under shamlat deh in 


dis. 

Mr. Kaushal ‘has vehemently urged 
that in fact the land does not belong to 
shamlat deh but to shamlat patti and in 
Such a case it is for the Panchayat to 
prove that the land was being used for 
the benefit of the village community or a 


part thereof or for common purposes of 
the village. He has reatied on clause (3). 


column No, 4 of the aforesaid Jamaban- 


of sub-section (g) of Section 2 of the Act. — 


I have already observed above that th2 
land does not belong to shamlet taraf, 
patti, panna or thola, as in the coluina uf 
ownership, it is not shown as such, In 
introductory remarks under Chapter X 
in Digest of Customary Law by Rattigan, 
it is stated by him that it is aot unusual 
to find certain portions of waste reserved 
for the comrron use of proprietors of 


each patti and other portions for com- 


mon village purposes. 'The,former is ds- 
signated as shamlat patti and the latter 
shamlat deh. The twe terminologies are 
different and usec iy different contexts, 
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Shamlat patti is land reserved for pro- 
prietors of patti of the village whereas 
shamlat deh is land reserved for proprie- 
tors of whole of the village. It is ad- 
mitted by P.W, 7 Balbir Singh, Tahsil- 
dar, and a resident of the village that in 
village Chandigarh, there are two pattis, 
namely, Patti Parbhu Dyal and Patti 
Devi Chand. He further stated that there 
is no other patti in village Chandigarh. 
It is not stated that the land in dispute is 
Shamlat of a particular patti. In view of 
the aforesaid facts, it cannot be held 
that the land belong to shamlat patti and 
falls within clause (3) of Section 2 (g) : 


6. The learned counsel for the 
appellants has further submitted that 
the land in dispute has been described as 
banjar qadim in the revenue papers. He 
also referred to some other land owned 
by shamlat deh which is shown in re- 
cords to be used for the common pur- 
poses of the village like schools, latrines, 
Panchayat Ghars ete. He contends that 
by comparison of entries, it is clear that 
the land in dispute is not being used for 
common purposes of the willage. In the 
circumstances he urges that the land 
cannot vest in the Panchayat. This con- 
tention has also no substance. If the land 
is shown in revenue records as shamlat 
deh, it is not necessary to prove that it 
is being used for the common purposes of 
the village or for the benefit of the vil- 
lage community. The shamlat land auto- 
matically vests in the Gram Panchayat. 
For the aforesaid reasons, in my view, 
the land has vested in the Gram Pancha- 
yat and the mutation has been correctly. 
attested in its name. 


4. The next contention of the 
learned counsel for the appellants is that 
the appellants are in possession of the 
land in dispute. He referred to the oral 
statements of the witnesses, It is admit- 
ted by both the parties that the village 
Chandigarh is a bai charaq mauza which 
means that the village is uninhabited. 
The land in the revenue records has been 
shown to be in possession of the residents 
of the village. The entry appears to be 
prima facie incorrect. The land is not be- 
ing cultivated and is shown to be banjar 
qadim. The appellants have led oral evi- 
dence to prove that they have been using 
the land for the purposes of grazing their 
cattle and are in possession thereof. In 
view of the fact that the plaintiffs-appel- 
lants are not shown to be in possession 
of the land in dispute in revenue records, 
their statements cannot be believed that 
they are in possession, thereof. Normally 
in the case of banjar lands, the posses- 
sion goes with title. Definition of shamlat 
deh in the Act clearly shows that for de- 
termining whether the land falls within 
the definition of shamlat deh or net, we 
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have to refer to the entries in the reve- 
nue records. No oral evidence can be 
taken into consideration for that purpose. 
He has also referred to an application, 
dated March 23, 1962, Exhibit P-2, given 
by Shiv Charan Singh and Baljit Singh, 
proprietors, to the Panchayat, in which 
they alleged possession of the proprie- 
tors on the land in dispute and a resolu- 
tion of the Panchayat dated March 24, 
1962, in which a reference has been made 
that the possession of the land in dispute 
has not been obtained by the Panchayat. 
The documents are not relevant for the 
purposes of decision of this case, I have 
already observed that the property in 
dispute has vested in the Gram Pancha- 
yat. The plaintiffs have instituted the 
suit on the basis of title. In case, they 
fail to prove their title, they are not en- 
titled to the relief of injunction. Even if 
it may be held that the appellants are in 
possession of the land in dispute, they 
can retain it if they show that their case 
falls under Section 2 (g) (5) (viii). In 
order to do that, they have to show that 
the land in dispute was assessed to Land 
Revenue and had been in individual cul- 
tivating possession of the co-sharers, not 
being in excess of their respective shares 
in such shamlat deh on or before Janu- 
ary 26, 1950. None of the aforesaid in- 
gredients has been proved by the appel- 
lants. In Jamabandis, it has not been 
shown that any land revenue is paid on 
the land in dispute, In the circumstances, 
I do not find any force in the contention 
of the learned counsel for the appellants. 


8. The learned counsel for the 
appellants has lastly urged that Devin- 
der Kumar appellant has been shown to 
be in possession of four Khasra numbers, 
namely, 463, 464, 466 and 468. He further 
submits that the land in his possession 
will not vest in the Gram Panchayat and 
that he is entitled to remain in posses- 
sion of that land, I am not inclined to 
accept this contention of the learned 
counsel for the appellants also. The land 
has vested in the Gram Panchayat under 
Section 2 (g) (1). It was for Devinder 
Kumar to have proved that he is entitled 
to retain possession of the land under 
Section 2 (g) (5) (viii). He has not led 
any evidence to show that he was in pos- 
session of the land on January 26, 1950, 
and that he was not in excess of his share 
in shamlat deh. He was bound to prove 
that his case falls within the aforesaid 
sub-clause in order to retain the pro- 
perty. In case, he fails to do so, he is not 
entitled to remain in possession of that . 
land. In the abovesaid circumstances, I 
do not find any force in the appeal 
though for different reasons than those 
on which the suit was dismissed by the . 


trial Court. 
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9. For the reasons recorded above, 

T dismiss this appeal with costs, Coun- 
sel’s fee Rs. 150/- : 

Appeal dismissed 
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Satnam Singh Sharma, Petitioner v. 
Tarloki Nath Kalia and ancther, Respon- 
dents. 

Civil Revn, No. 1479 of 1973, D/- 
15-1-1974, to revise order of Gian Inder 
Singh, Sr, Sub-J., Jullundur, D/- 12-9- 
1973. 

Index Note:— (A) Civil P. C. (1908), 
O. 14, R. 5 — If permission to raise an 
additional issue is granted, can the Court 
confine additional evidence to be examin- 
ed by the parties only to the documents 
already placed on record ? No. 


Brief Note:— (A) Generally, after 
framing of the issues, the Courts allow 
the parties a reasonable time within 
which they should produce the docu- 


ments. With every amendment or addi- 
tion in the issues, a fresh opportunity 
shall have to, be granted to the parties. 
The Court should not tie up its hand in 
such a manner that it is prevented from 
admitting a document on adequate 
grounds being made out for its admission. 
The Court can, in the interests of justice, 
at all times, admit oral or documentary 
evidence at all stages of the trial subject 
to such condition as to payment of costs 
or otherwise as it thinks fit, (Para 4) 


Cases Referred: Chronological Paras 


SIR 1927 Pat 117 = 8 Pat LT 255. Mu- 
hammad Tabarak Ali Khan v. Dalip 
Narain Singh Bahadur 4 

Kartar Singh Raipuri, for Petitioner; 

Dharm Vir Sehgal, for Respondents. 

ORDER :— Proceedings in two cross+ 
suits pending in the trial Court have been 
consolidated. Satnam Singh petitioner is 
plaintiff in one of these suits while he is 

a defendant in the other. The common 

question involved in both these suits is 

whether Satnam Singh petitioner is the 
real owner of the plot of land which had 
been purchased from the Rehabilitation 

Authorities in 1949 in the name of Shri 

Tarloki Nath.who is a defendant in both 

suits. Satnam Singh claimed that after 

the purchase of this plot he had con- 
structed the building thereon at his own 
expense even though the plan had been 
got sanctioned in the name of Tarloki 

Nath. The latter has sold this house to 

Shri Madan Mohan by a registered deed 

in 1971. Shri Madan Mohan is the plain- 
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tiff in one cf these cross suits while he 
is a co-defendant with Tarloki Nath in 
the other suit. ; 


2. The trial Court had framed an 
omnibus issue in both these suits which 
placed the burden on Satnam Singh of 
proving that the plot had been purchased 
by him benami in the name of Tarloki 
Nath, This issue was wide enough to em- 
brace most of the points in controversy 
as also Satnam Singh’s plea that he had 
constructed the house on the plot in dis- 
pute and had borne the expenses even 
though the plan had been got sanctioned 
in the name of Tarloki Nath, This plea 
had not been made the subject-matter of 
a separate issue. Issues had also not been 
framed with regard to some preliminary 
objections taken by Satnam Singh in the 
suit in which he was one of the defen- 
dants. 


3. Satnam Singh had, therefore, 
filed separate applications in the two suits 
under Order XIV, Rule 5 of the Code of 
Civil Procedure for the framing of the 
additional issues arising from his plead- 
ings. Both these applications had been 
allowed by the trial Court and additional 
issues had been framed in the two cases. 
He was ordered to pay Rs. 30/- as costs 
which have been accepted by the counsel 
for the opposite party. Satnam Singh, 
however, feels aggrieved by the trial 
Court’s direction that the additional evi- 
dence to be examined by the parties 
would be confined only to the documents 
which had been placed on the record up 
to that stage. This direction has already 
led to the rejection by the trial Court of 
some registered sale deeds that had been 
produced by a witness examined by the 
petitioner, after the amendments of the 
issues, in order to prove that he had been 
making sales of his property from time 
to time to raise funds for the construc- 
tion of the building on the plot in dis- 
pute after it was purchased from the 
Rehabilitation Authorities in 1949. Sat- 
mam Singh has, therefore, filed revision 
petitions Nos, 1479 and 1480 of 1973 
against the rejection of these registered 
sale deeds when there could be no seri- 
ous doubt about their authenticity or 
genuineness, 


4, Shri Sehgal, the learned coun- 
sel for the respondents, has not been able 
to point out to me any provision of law 
in the Code of Civil Procedure which 
makes it incumbent on a defendant to 
produce or mention in a list of reliances, 
before the framing of issues, documents 
which were not in his possession or 
power. Rules 14 and 18 of Order VII and 
Rules 1 and 2 of Order XIII of the Code 
of Civil Procedure deal with production 
or reliance on documents which are in the 
parties’ possession or power. These provi« 
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sions of law do not deal with dacuments 


which have to be summoned from and 
produced by a witness. It is only after 
the points in controversy between the 


parties have been clearly stated in the 
form of issues that the parties would 
know as to what witnesses they have to 
summon and what documents these wit- 
nesses would be called upon to produce. 
It is, therefore, the general practice that 
after the issues have been framed, the 
Courts allow the parties a reasonable 
time within which they should produce 
the documents or to file their lists of reli- 
ances. With every amendment or addition 
in the issues, a fresh oppcrtunity shall 
have to be granted to the parties by the 
Court. Moreover, the question whether or 
not a document would be allowed to be 
produced by a party or a witness should 
be left to be decided as and when the 
occasion keeps on arising during the trial 
and the Court should not seek to place 
fetters before hand on the exercise of 
its own discretion depending on the exi- 
gencies of a particular unfcreseen situa- 
tion. The Court should be left free to 
exercise its discretion on the facts and 
circumstances of each situation as it 
arises and the Court should not tie up its 
hands in such a manner that it is pre- 
vented from admitting a document on 
adequate grounds being made out for its 
admission. The Court can, in the interests 
of justice, at all times admit oral or docu- 
‘mentary evidence at all stages of the 
trial subject to such condition as to pay- 
ment of costs or otherwise as it thinks 
fit, Shri Raipuri, the learned counsel for 
the petitioner, has relied in this connec- 
tion on a Division Bench ruling in Mu- 
hammad Tabarak Ali Khan v., Dalip 
Narain Singh Bahadur, AIR 1927 Pat 117, 
where‘it was observed that the trial 
Court had complete discretion to admit 
registered deeds even though these had 
been filed very late. The petitioner’s wit- 
ness Gurbax Lal had sought to prove 
registered sale deeds. Their genuineness 
could not be seriously doubted. The trial 
Court was, therefore, not justified in re- 
jecting these documents. The respondents 
could have been compensated by an order 
for payment of costs and by the grant of 
an opportunity to them of rebutting this 
evidence. 


5. For reasons given above, the 
direction in the impugned order that the 
evidence was to be confined to the docu- 
ments already placed on record jis set 
aside. The trial Court should now pro- 
ceed in the light of my observations 
made above. Parties are left to bear their 
own costs in this Court. 

Revision allowed. 
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SINGH PATTAR, JJ. : 
Harnam Singh and others, Appellants 
v. The State of Punjab and others, Res- 
pondents. 


Regular Second Appeal No. 920 of 
1961, D/- 8-1-1974, against decree of H. S. 
Bhandari, Dist. J., Patiala, D/- 1-4-1961. 

2 Index Note:— (A) Patiala Land Ac- 
quisition Act (3 of 1995 BK), Ss. 19 and 
2 (h) — Appeal — “Person interested” — 
Company for whose benefit acquisition 
proceedings are initiated is not person 
‘interested’ hence it has no right to file 
appeal against the award, AIR 1952 Pepsu 
119, Foll, (Para 7) 


i Index Note:— (B) Patiala Land Ac- 
quisition Act (3 of 1995 BK), S. 19 — 
Appeal — Jurisdiction of Revenue Com- 
missioner — Appeal entertained at in- 
stance of person not competent to move 
— Decision of Commissioner whether 
void ab initio. 


Brief Note:— (B) Jurisdiction of a 
Court or a quasi-judicial Tribunal means 
the authority or power to hear and de- 
cide a case or matter. There is a clear dis- 
tinction between the jurisdiction of the 
Court or Tribunal to try and decide a 
matter and its erroneous action in exer- 
cise of that jurisdiction. The jurisdiction 
is the power to decide a matter and it 
does not depend on the regular or errone- 
ous exercise of that power or upon the. 
correctness of the decision pronounced 
because the power to decide necessarily 
carries with it the power to decide 
wrongly as well as rightly. If the Court 
or the Tribunal has jurisdiction to de- 
cide a matter, then it is immaterial what 
may be the particular question presented 
for adjudication, whether it relates to 
jurisdiction of the Court or Tribunal it- 
self or affects the substantive rights of 
the parties litigating, it cannot be said 
that the decision itself is without juris- 
diction or is beyond the jurisdiction of 
the Court or Tribunal. The decision may 
be erroneous, but it cannot be void for 
want of jurisdiction. Case law discussed. 

: (Para 13) 

Therefore where the Revenue Com- 
missioner who had jurisdiction under 
Section 19 of the Act to entertain an 
appeal against the award made by the 
Collector under Section 11 of the Act has 
held that the Company for whom the 
land was acquired had right to file the 
appeal, and then decided the appeal, the 
order of the Revenue Commissioner is not 
void ab initio, but it is voidable. His de- 
cision might be wrong, but it cannot be 
held wrong for want of jurisdiction as 
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he had jurisdiction to decide whether the 
Company had the right to file the appeal 
or rot, (Paras 13 and 27) 


Index Note:— (C) Limitation Act 
(1908), Arts, 14 and 120 — Applicability 
~— Suit to set aside order of Commission- 
er passed in appeal under Patiala Land 
Acquisition Act is governed by Art. 14 
and not by Art. 120. (X-Ref:— Patiala 
Land Acquisition Act (3 of 1995 BK), 
S. 19). 


Brief Note:— (C) Article 14 pres- 
eribes one year limitation to set aside 
an executive or administrative or quasi- 
judicial order or act of an officer of the 
Government passed in his official capa- 
city. It does not apply to an act or order 
of such officer, which is judicial or is 
void ab initio. AIR 1940 Bom 188 and 
AIR 1940 Bom 294, Rel. on. (Para 15) 


The Collector while holding the en- 
quiry, under the Patiala Land Acquisi- 
tion Act, to determine the market value 
of land and the Revenue Commissioner 
while hearing appeal against the award 
of the Collector under the Act had legal 
authority to determine the questions af- 
feciing the rights of the parties and they 
were to act judicially and were required 
to give reasons in support of their orders. 
Therefore the order of the Revenue Com- 
missioner passed in appeal is a quasi- 
judicial order and consequently a suit for 
declaration of the order as void is gov- 
erned by Art, 14 and not by Art. 120. 
Hence the suit filed beyond one year from 
the date of the order is barred by limi- 
tation. Case law discussed. (Para 18) 


Index Note:— (D) Specific Relief Act 
(1877, S. 42 Proviso — Suit for mere de- 
claration that order of Commissioner 
allowing appeal against award of Collec- 
tor in land acquisition proceedings was 
void is not maintainable — Plaintiffs 
were bound to claim relief for decree for 
amount due under award. Case law dis- 
cussed, (Para 24) 
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Ganesh Naik v. Collector of Thana 20 
J. V. Gupta, for Appellants; D. N. 
Rampal, Asst. Advocate-General for No. 
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PRITAM SINGH PATTAR, J. :—This 
is a regular second appeal filed by Har- 
nam Singh and others plaintiffs against 
the judgmert dated April 1, 1961, of the 
District Judge. Patiala, dismissing their 
appeal agains: the judgment dated July 
13, 1960, of the Subordinate Judge, First 
Class, Patiala (C), whereby their suit was 
dismissed, 


2. The facts of this case are that 
the appellants Harnam Singh and others 
were owners of land in Rajpura and it 
was acquired by the Patiala State Gov- 
ernment for Patiala Biscuit Manufactur- 
ers Limited, Rajpura, respondent No. 2, 
under the provisions of the Patiala Land 
Acquisition Act, Sambat 1995 (hereinafter 
called the Act). Shri Devinder Singh 
Chahl, Collector, Patiala gave an award 
under Section 11 of the Act on 26-1-2001 
B.K., which is equivalent to May 8, 1944 
A.D. fixing tha price of this land at the 
rate of Rs. 600 per Bigha, The Biscuit 
Factory, defendant No. 2, filed an appeal 
against this award before the Revenue 
Commissioner, under Section 19 of the 
Act, The Revenue Commissioner accepted 
this appeal vide his order dated July 25, 
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1944, whose copy is Exhibit P.W. 3/1 and 
remanded the case to the Nazim Patiala 
for re-decision according to the rules. 
After the remand the appellants partici- 
pated in the proceedings before the Col- 
lector who gave his award on January 16, 
1945 and the amount of compensation was 
fixed by him at Rs. 220/- per Bigha. The 
plaintiffs received the arhount of compen- 
sation awarded to them without protest. 
They filed the present civil suit on Octo- 
ber 23, 1950, for a declaration that the 
order of the Revenue Commissioner, 
dated July 20, 1944, allowing the appeal 
of the defendant Biscuit Factory was 
without jurisdiction and was void and 
therefore the proceedings in pursuance of 
that order would be of no consequence 
and the only award in the field would he 
the award dated May 5, 1944. This suit 
was contested by the Biscuit Factory and 
by the Patiala and East Punjab States 
Union, because in the meantime the State 
of Patiala had merged into this Union. 
On the pleadings of the parties the fol- 
lowing issues were framed by the trial 


Court:— 

“I, Whether the Court has jurisdic- 
tion ? 

2. Whether the suit is barred by 
time ? 


3. Whether a valid notice under Sec- 
tion 80, Civil Procedure Code, was given? 
4. Whether the plaintiff is estopped? 

5. Whether the order of Revenue 
Commissioner dated 10-4-2001 B.K, is 
void and ultra vires? 

6. If issue No. 5 is decided in favour 
of the plaintiffs. what is its effect on the 
suit ? 

7. Whether a suit for mere declara- 
tion is not maintainable? 

8. Whether there is 
plaintiffs? 

9. What is the effect of order of Hlas- 
i-khas referred to by defendant No. 2 in 
his written statement on maintainability 
of the suit? 

10. Relief.” 

The trial Court decided issues Nos. 1 and 
3. in favour of the plaintiffs and decided 
issues Nos. 2, 4 and 8, against the defen- 
. dants. No finding was given on issue Na. 
9. The trial Court held that the impugn- 
ed order of the Revenue Commissioner 
was void, and ultra vires and decided 
issues Nos. 5 and 6 in favour of the plain- 
tiffs. It was held that the suit for mere 
declaration was not maintainable under 
Section 42 of the Specific Relief Act, and 
issue No. 7, was decided accordingly. As 
a result of the finding on issue No. 7. the 
suit of the plaintifis was dismissed, but 
the parties were left to bear their own 
costs, Feeling aggrieved the plaintiffs fil- 
ed an appeal against this judgment in 
the Court of the District Judge, Pariala. 
The District Judge held that the suit was 


misjoinder of 
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barred by limitation and reversed the 
finding of the trial Court on issue No. 2. 
The decision of the trial Court on the 
other issues was maintained and the ap- 
peal was dismissed with costs on April 1, 
1961. The plaintiffs then filed this regu- 
Iar second appeal in this Court. 


3. This second appeal came up 
for hearing before Hon’ble Mr, Justice 
Mahajan. The decision of the lower ap- 
pellate Court on issues Nos. 2 and 7. was 
contested by Shri Jatinder Vir Gupta, 
learned counsel for the appellants. Shri 
D. S. Nehra, counsel for the respondents 
contested the decision of the lower Courts 
on issue No. 5 before the learned Single 
Judge, The contention raised by Mr. D. S. 
Nehra was that the Revenue Commis- 
sioner under Section 19 of the Act had 
the jurisdiction to hear the appeal and 
he did not lack inherent jurisdiction, that 
the appeal against the award’ could be 
filed by a person interested and even if 
it be held that the Biscuit Company was 
not a person interested and not compe- 
tent to file the appeal then it is a case 
of illegal, improper or irregular exercise 
of jurisdiction and there was no want of 
inherent jurisdiction and the decision of 
the Revenue Commissioner is not vo‘d 
ab initio. The learned Single Judge held 
that the real question that required de- 
termination is 


“whether an order by a Court exer- 

cising its undoubted jurisdiction at the 
instance of a party not competent to 
move it is void ab initio.” 
No decided case on this matter was 
brought to his notice and since the mat- 
ter was of considerable importance, 
therefore it was directed that the papers 
of this case be laid before the Hon’ble 
Chief Justice for constituting a Division 
Bench to dispose of this avpeal. It was 
also directed that the question regarding 
limitation will also be settled by the 
Bench hearing the appeal. This is how 
this appeal is “before us. 


"4. The first question for decision 
is whether the impugned order dated July 
25, 1944, of the Revenue Commissioner is 
void and ultra vires. Section 19 (1) of the 
Act provides appeal against the award of 
the Collector made under Section 11 of 
the Act to the Revenue Commissioner. 
oe 19 (1) of the Act reads: as fol- 
ows:— 


“Any person interested who has not 
accepted the award of the Collector may 
appeal to the authority, to whom appeals 
against the orders of the Collector do 
ordinarily lie.” 

Admittedly the authority appointed by 
the Patiala State to hear such appeals 
was the Revenue Commissioner, The ap- 
peal against the award could be filed by 
any person interested. This expression 
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“person interested” has been defined in 
Section 2 (b) of the Act, which reads as 
under:— 

“the expression ‘person interested’ 
‘includes all persons claiming an inter 
in compensation to be made on account 
of the acquisition of land under this Aci; 
and a person shall be deemed to be interest- 
ed in land if he is interested in an ease- 
ment affecting the land.” 

5. The appeal against the award 
dated May 8, 1944, of the Collector was 
filed by the Patiala Biscuit Manufacturers 
Limited, Rajpura, respondent No. 2, before 
the Revenue Commissioner. A preliminary 
objection was raised by the owners of the 
land that the Biscuit Company defendant 
No. 2, was not a “person interested” with- 
in the meaning of Section 2 (b) of the Act 
and therefore it had no right to file the ap- 
peal and the same may be dismissed. The 
Revenue Commissioner held that the Com- 
pany was a party interested in the award 
and was competent to file the appeal and he 
rejected this preliminary objection. The ap- 
peal was accepted and the case was remand- 
ed to the Collector as stated above. 


6. Admittedly this disputed Jand was 
acquired by the Patiala Government for the 
Patiala Biscuit Manufacturers Limited, Raj- 
pura, defendant-respondent No. 2. Section 34 
of the Act reads as follows:— 

“(1) where the provisions of this Act 
are put in force for the purpose of acquir- 
ing land at the cost of any fund, controlled 
or managed by a local authority or of any 
company. the charges of and incidental to 
such acquisition shall be defrayed from or 
by such fund or company. 

(2) in any proceeding held before a Col- 
lector in such cases the local authority or 
company concerned may appear and adduce 
evidence for the purpose of determining the 
amount of compensation.” 


7. It is clear from this section that 
the compensation assessed by the Collector 
of the acquired land had to be paid by the 
company. Section 34 (2) of the Act au- 
thorised the company to appear before the 
Collector during the enquiry and to adduce 
evidence for the purpose of determining the 
amount of compensation. This very im- 
pugned order of the Revenue Commissioner 
came up for consideration before the Pepsu 
High Court in Govt. of Pepsu v. Partap 
Singh, AIR 1952 Pepsu 119, wherein a Divi- 
sion Bench of that High Court held as 
under:— 


“All persons claiming an interest in com- 
pensation to be made and not persons 
against whom compensation is claimed or 
who are liable to pay compensation are co- 
vered by the definition. 

So far as the Government is concerned, 
it must either accept the award and tender 
payment to the person interested in the land, 
or if it finds that the cost of acquisition as 
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fixed by the Collector is disproportionate to 
the market value of the land or that at that 
cost it cannot be beneficial to itself or the 
company at whose instance or for whose 
benefit the Government had initiated pro- 
ceedings for acquisition, to buy it, it must 
decline to acquire the land. if the Govern- 
ment does not wriggle out by adopting the 
latter alternative, the award of the Collector 
in the matter of compensation to be given 
for the land would be final. That finality 
would equally apply to the company. Ex- 
cept for the purpose mentioned in Sec- 
tion 34 (2) the Company does not have any 
‘locus standi` to take part in the proceedings 
before the Collector. The company there- 
fore has no right to file an appeal against 
the award of the Collector. 


The object of the section is that the 
Government may be assisted by the Com- 
pany in proving the value of the land, as 
the Company may in certain cases be in a 
better position than the Government to Jead 
evidence on the question of compensation.” 
It was held in this ruling that the respon- 
dent Biscuit Company had no right to file 
the appeal as if was not a person interesied 
within the meaning of Section 19 (1), read 
with Section 2 {b) of the Act. This decision 
is quite correct and I respectfully agree with 
the same. 


8. It was further held in this . ruling 
that the impugned decision of the Revenue 
Commissioner was void and without juris- 
diciion because by deciding wrongly that 
the company was competent to file the ap- 
peal he wrongly assumed jurisdiction. The 
decision on this point was vehemently attack- 
ed by Mr. D. S. Nehra, Counsel for the res- 
pondents. He maintained that by deciding 
the appeal under Section 19 of the Act, the 
Revenue Commissioner did not lack inhe- 
Tent jurisdiction, that the appeal before him 
against the award was competent, but. it 
could only be filed by a person interested, 
that the Biscuit Company respondent No. 2, 
was not competent to file the appeal and 
therefore the Revenue Commissioner wrongly 
exercised the jurisdiction. But it is not a 
ease of lack of inherent jurisdiction, and it 
is a case of illegal or improper or irregular 
exercise of jurisdiction and the impugned 
order is not void ab initio. In support of 
this contention he relied upon a number of 
rulings. The first ruling relied upon by him 
is a Full Bench decision of the Calcutta High 
Court Hriday Nath Roy v. Ram Chandra 
Barna Sarma, AIR 1921 Cal 34 (FB). The 
facts of this case were that the plaintiff filed 
suit for the recovery of possession of land 
upon declaration of title. The Court of first 
instance found in favour of the plaintiff upon 
the question of title and possession and dec- 
reed the suit. The Subordinate Judge on ap- 
peal affirmed the findings of the trial Court 
as to title and possession, but dismissed the 
suit on the ground that a previous suit insti- 
tuted in respect of the same subject-matter 
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had been improperly withdrawn under Order 
XXII, Rule 1 (2) of the Code of Civil Pro- 
cedure. In support of this view the Subor- 
dinate Judge in appeal had relied upon the 
decision in Kali Prasanna v. Punchanan, 
' (1916) ILR 44 Cal 367 = (AIR 1916 Cal 
_ 255), On second appeal to the High Court, 
the Division Bench dissented from the view 
taken in Kali Prasanna’s case and referred 
four questions for decision, including the 
following question, by a Full Bench:— 


“If an order for withdrawal of a suit 
with leave to institute a fresh suit be made 
under Order XXIII, Rule 1, of the Civil 
Procedure Code, but on a ground not of the 
same nature as ‘formal defect’ mentioned in 
clause (a), can it be treated as an order made 
without jurisdiction and, therefore, null and 
void ?” ; 

Mookerjee, A. C. J., who spoke for the 
Bench, observed as follows:— 


“The question thus emerges for consi- 
deration, whether an order for withdrawal of 
a suit, with liberty reserved to the plaintiffs 
to institute a fresh suit in respect of the same 
subject-matter, is an order made without ju- 
risdiction, if it is passed under circumstances, 
not contemplated by Order 23, Rule 1 (2). 
The answer to this question depends upon an 
analysis of the notion of jurisdictia of a 
Court. 

This jurisdiction of the Court may be 
qualified or restricted by a variety of circum- 
stances. Thus the jurisdiction may have to be 
considered with reference to place, value and 
nature of the subject-matter. The power of 
a tribunal may be exercised within defined 
territorial limits. Its cognizance may be res- 
tricted to subject-matters of prescribed value. 
It may be competent to deal with contro- 
versies of a specified character, for instance, 
testamentary or matrimonial causes, acquisi- 
tion of lands for public purposes, record of 
rights as between landlords and tenants. This 
classification into territorial jurisdiction, 
pecuniary jurisdiction and jurisdiction of the 
subject-matter is obviously of a fundamental 
character. Given such jurisdiction, we must 
be careful to distinguish exercise of jurisdic- 
tion from existence of jurisdiction: for fun- 
damentally different are the consequences of 
failure to comply with statutory requirements 
in the assumption and in the exercise of 
jurisdiction. The authority to decide a cause 
at all and not the decision rendered therein 
is what makes up jurisdiction; and when there 
is jurisdiction of the person and subject-mat- 
ter, the decision of all other questions arising 
in the case is but an exercise of that juris- 
diction.” 

H was further observed in this ruling that 
the distinction between the existence of juris- 
diction and exercise of jurisdiction 
has not always been borne in mind 
and this has sometimes led to confusion. We 
must not thus overlook the cardinal position 
that in order that jurisdiction may be exercis- 
ed, there must be a case legally before the 
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Court and a hearing as well as a determina- 
tion. A judgment pronounced by a Court 
void, subject to the 
well-known reservation that when the juris- 
diction of a Court is challenged, the Court 
is competent to determine the question of 
jurisdiction, though the result of the enquiry 
may be that it has no jurisdiction to deal 
with the matter brought before it. Since 
jurisdiction is the power to hear and ‘deter- 
mine, it does not depend either upon the 
regularity of the exercise of that power., or 
upon the correctness of the decision pro- 
nounced, for the power to decide necessarily 
carries with it the power to decide wrongly 
as well as rightly. If the decision is wrong 
the aggrieved party can only take the course 
prescribed by law for setting matters right; 
and if that course is not taken, the deci- 
sion, however wrong, cannot be disturbed. 
There. is a clear distinction between the juris- 
diction of the Court to try and determine 
a matter and the erroneous action of such 
Court in the exercise of that jurisdiction. The 
former involves the power to act at all while 
the latter involves the authority to act in 
the particular way until the Court does act. 
The boundary between an error of judgment 
and the usurpation of power is this: the for- 
mer is reversible by an Appellate Court with- 
in a certain fixed time and is therefore only 
voidable, the latter is an absolute nullity. 
When parties are before the Court and pre- 
sent to it a controversy which the Court has 
authority to decide, a decision not necessarily 
correct but appropriate to that question is an 
exercise, of judicial power or jurisdiction. So 
far as the jurisdiction itself is concerned, it 
is wholly immaterial whether the decision 
upon the particular question be correct or 
incorrect. Were it held that a Court had 
jurisdiction to render only correct decisions, 
then each time it made an erroneous ruiing 
or decision, the Court would be without ju- 
risdiction and the ruling void. Such is not 
the law, and it matters not what may be the 
particular question presented for adjudica- 
tion, whether it relates to the jurisdiction of 
the Court itself or affects substantive rights 
of the parties litigating, it cannot be held 
that the ruling or decision itself is without 
jurisdiction or is beyond the jurisdiction of the 
Court. The decision may be erroneous, but 
it cannot be held to be void for want of 
jurisdiction. A Court may have the right 
and power to determine the status of a thing 
and yet may exercise its authority erroneous- 
ly; after jurisdiction attaches in any case, all 
that follows is exercise of jurisdiction, and 
continuance of jurisdiction is not dependent 
upon the correctness of the determination. 
To the same effect was the law laid down 
by a Division Bench of this Court in Amar 
Sarjit Singh .v. The Financial Commissioner, 
Revenue, Punjab, 1968 Lah LT 19, wherein 
the above authority of Hridey Nath Roy 
was followed. Similar was the law laid down 
in State of Punjab v. Ujjagar Singh, ILR 
(1967) 1 Punj 773. 
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9, In Raman and Raman Ltd. v. 
State of Madras, AIR 1956 SC 463, it was 
held as under: = 


“There may be cases where the jurisdic- 
tion of an inferior tribunal may depend upon 
the fulfilment of some condition precedent or 
upon the existence of some particular fact. 
Such a fact is collateral to the actual matter 
which the inferior tribunal has to try, and 
the determination of whether it exists or not 
is logically and in sequence prior to the de- 
termination of the actual question which the 
inferior tribunal has to try. 


In such a case, in certiorari proceedings 
a Court can enquire into the correctness of 
the decision of the inferior tribunal as to the 
collateral fact and may reverse that decision 
if it appears to it, on the materials before 
it to be erroneous. There may be tribunals, 
however, which by virtue of legislation con- 
stituting them, have the power to determine 
finally the preliminary facts on which the 
further exercise of their jurisdiction depends. 


With respect to them, in such cases, 
their decision even if wrong on facts or law 
cannot be corrected by a writ of certiorari. 
In cases where the fact in question is a 
part of the very issue which the inferior tri- 
bunal has to enquire into, a Court will not 
issue a writ of certiorari, although the infe- 
rior tribunal may have arrived at an erro- 
neous conclusion with regard to it.” 


$ 10. In Smt. Ujjam Bai v. State of 
Uttar Pradesh, AIR 1962 SC 1621, it was 
held as under:— 


“Jurisdiction means authority to decide. 
Whenever a judicial or quasi-judicial tribunal 
is empowered or required to enquire into a 
question of law or fact for the purpose of 
giving a decision on it, its findings thereon 
cannot be impeached collaterally or on an 
application for certiorari but are binding until 
_ reversed on appeal. Where a quasi-judicial 
” authority has jurisdiction to decide a matter, 
it does not lose its jurisdiction by coming 
to a wrong conclusion, whether it is wrong 
in hw or in fact. The question whether a 
tribunal has jurisdiction depends not on the 
truth or falsehood of the facts into which it 
has to enquire, or upon the correctness of 
its findings on these facts, but upon their 
nature, and it is determinable at the com- 
mencement, not at the conclusion, of the en- 
quiry. 

A tribunal may lack jurisdiction if it is 
improperly constituted, or if it fails to ob- 
serve certain essential preliminaries to the 
inquiry. But it does not exceed its jurisdic- 
tion by basing its decision upon an incorrect 
determination of any question that it is em- 
powered or required (i.e.. has jurisdiction) to 
determine.” 

i. In Raja Kulkarni v. The State of 
Bombay, ATR 1954 SC 73, it was held as 
under:— 

“Whether the appeal is valid or compe- 
tent is a question entirely for the Appellate 
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Court before whom the appeal is filed to ‘de- 
termine, and this determination is possible 
only after the appeal is heard, but there is 
nothing to prevent a party from filing an ap- 
peal which may ultimately be found to be 
incompetent.” 


12. In Isher Singh v. Sarwan Singh, 
AIR 1965 SC 948, it was held as under:— 

“The appellate Court has jurisdiction to 
construe the terms of Section 96, Civil Pro- 
cedure Code and even if the construction 
placed by the said Court be erroneous, the 
appellate judgment is not a nullity and can- 
not be disregarded or attacked collaterally as 
passed by a Court not competent to entertain 
the appeal.” 


13. Therefore, the legal position is 
that jurisdiction of a Court or a quasi-judi- 
cial Tribunal means the authority or power 
to hear and decide a case or matter. There 
is a clear distinction between the jurisdiction 
of. the Court or Tribunal to try and decide 
a matter and its erroneous action in exercise 
of that jurisdiction. The jurisdiction is the 
power to decide a matter and it does not 
depend on the, regular or erroneous exercise 
of that power cr upon the correctness of the 
decision pronounced because the power to de- 
cide necessarily carries with it the power to de- 
cide wrongly as well as rightly. If the 
Court or the Tribunal has jurisdiction to de- 
cide a matter, then it is immaterial what 
may be the particular question presented for 
adjudication, whether it relates to jurisdiction 
of the Court or Tribunal itself or affects 
the substantive rights of the parties litigating, 
it cannot be said that the decision itself is 
without jurisdiction or is beyond the juris- 
diction of the Court or Tribunal. The deci- 
sion may be erroneous, but it cannot be void 
for want of jurisdiction. The law laid down 
in the above-mentioned authorities is fully 
applicable to the present case. In the instant 
case, as mentioned above, the Revenue Com- 
missioner had jurisdiction, under Section 19 
of the Act, to entertain an appeal against the 
award made by the Collector, under Sec- 
tion 11 of the Act. The Revenue Commis- 
sioner held in the impugned order that the 
Biscuit Company, respondent No. 2, had 
power to file the appeal, and then decided 
the appeal. Therefore, in view of the law 
laid down in the aforesaid authorities. the 
Revenue Commissioner had jurisdiction to 
decide whether the company had the right to 
file the appeal or not and his decision is not 
void. If according to the appellants the deci- 
sion was wrong, they should have filed a 
revision against the same before the Revenue 
Minister, Patiala, but this they. did not do. 
The decision of the Revenue Commissioner 
might be wrong. but it cannot be held to be 
void for want of jurisdiction. Therefore, I 
hold that the decision of the Revenue Com- 
missioner is not void ab initio, but it is 
voidable and decide issues Nos. 5 and 6 
against the plaintiffs and the decision to the 
contrary of the Courts below is reversed. 
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14. The next question for determina- 
tion is of limitation. The impugned order of 
the Revenue Commissioner is dated July 25, 
1944, and its copy is Exhibit P. W. 3/1. This 
civil suit was filed on October 23, 1950. The 
trial Court held that the suit was governed 
by Article 120, of the Indian Limitation Act, 
1908, and the plaintiffs had six years of pe- 
tiod of limitation to file the suit from July 
25, 1944. Besides this they were also entitled 
to deduct three months’ notice period under 
Section 80 of the Code of Civil Procedure as 
was allowed in the erstwhile State of Patiala. 
The suit was held by the trial Court to be 
Within limitation. However, the District 

(Contd. on Col. 2) 


Description of suit. 


To set agide any act or ordar of an officer of 
Government in his official capacity, not 
herein otherwise expressly provided for. 


Harnam Singh v. State of Punjab (P. S. Pattar J.) 


A.I: R. 


Judge, Patiala, held in para No. 8 of his 
judgment that the suit was barred by limi- 
tation, under Article 120 of’ the Limitation 
Act, as it was filed after the expiry of six 
years and three months from the date of the 
award dated May 8, 1944. This view of the 
District Judge is clearly erroneous because 
the impugned order is dated July 25, 1944, 
and the limitation started from that date. Mr. 
D. S. Nehra, learned Counsel for the respon- 
dents frankly conceded that if the suit is held 
to be governed by Article 120 of the Indian 
Limitation Act, 1908, it is clearly within limi- 
tation. However, he contended that the suit 
is governed by Article 14 of the First Sche- 
dule of that Act, which reads as follows:— 





Period of limitation. Time from which period 


begins to run. 


The date of the act or 
order, 





t 
One year. 








15. In Jagannath Hazarimal, Firm at 
Amravati v. State of Bombay, AIR 1963 
Bom 83, it was held as under:— 


“A judicial order is not an ‘act or order 
of an officer of the Government’ within the 
meaning of Article 14 of the Limitation Act. 
The Act or order of an officer of the Gov- 
ernment referred to in Article 14 must ne- 
cessarily refer to the executive act or ad- 
ministrative act. In a given case it may 
perhaps cover a quasi-judicial act but certain- 
ly not the decision of a Court of law which 
ïs a judicial act.” 


In Burusgaard Kiosteruds Dampskibs Aktie- 
selskab v. Secretary of State, AIR 1940 Bom 
294, it was held that Article 14 of the Limi- 
tation Act, 1908 applies if the suit involves 
the setting aside of an order which must be 
at least of a quasi-judicial character and this 
article does not apply to an act or order 
which is a nullity. In M. S. Bhopsheti v. 
B. V. Bhat, AIR 1940 Bom 188, it was held 
that Article 14 of the Limitation,Act, applies 
to only those orders which required to be set 
aside in regular suits before any relief incon- 
sistent with the order could be obtained and 
this Azncle can have no application to a suit 
for ‘declaring that the order is null and void. 
With due respect, I agree with the law laid 
down in these rulings. I, therefore, hold that 
Article 14 of the Indian Limitation Act, 
1908. prescribes one year limitation to set 
aside an executive or administrative or quasi- 
judicial order or act of an officer of the 
Government passed in his official capacity 
and it does not apply to an act or order of 
such officer, which is judicial or is void 
ab initio. : 

16. it is undisputed that the impugn- 
ed order of the Revenue Commissioner is not 
an executive or administrative order. It has 
been held above under Issue No. 5, that the 
impugned order is not void ab initio. Mr. 
D. S. Nehra Counsel for the respondents con- 


tended that it is a quasi-judicial order while 
Shri Jatinder Vir Gupta Counsel for the ap- 
pellants maintain that it is a judicial order. 
In Radeshyam Khare v. The State of Madhya 
Pradesh, AIR 1959 SC 107, it was held that 
there are three requisites in order that the act 
of a body may be said to be quasi-judicial 
act, namely that the body of persons (1) 
must have legal authority, (2) to determine 
questions affecting the rights of parties, and- 
(3) must have the duty to act judicially. The 
question whether or not there is a duty to 
act judicially must be decided in each case 
in the light of the circumstances of the par- 
ticular case and the construction of the par- 
ticular statute with the assistance of the gene- 
ral principles laid down in judicial decisions. 


17. In Virindar Kumar Satyawadi v. 
The State of Punjab, AIR 1956 SC 153 (at 
p. 157), it was observed that it is a familiar 
feature of modern legislation to set up bodies 
and tribunals, and entrust to them work of a 
judicial character, but they are not Courts in 
the accepted sense of that term, though they 
may possess, some of the trappings of a 
Court. The distinction between Courts and tri- 
bunals exercising quasi-judicial functions is 
well established, though whether an authority 
constituted by a particular enactment falls 
within one category or the other may, on 
the provisions of that enactment, be open to 
argument. There is an obligation on the part 
of the authority to decide the matter. ‘In 
H. K. Khanna v. The Union of India, 1971 
(1) Serv LR 618 (Punj), it was held that the 
Departmental proceedings against a Govern- 
ment servant under the Central Civil Service 
(Classification, Control and Appeal) Rules, 
1965, whether original or appellate, are quasi- 
judicial in nature. Not only that the princi- 
ples of natural justice have to be followed 
but the final order has to contain the rea- 
sons which have to be communicated to the 
delinquent officer in order to enable him to 
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effectively challenge those reasons in appeal 
or in other statutory proceedings available to 
him. The order passed in Departmental pro- 
ceedings is a quasi-judicial order. To the 
same effect was the law laid down in State 
of Madras v. A. R. Srinivasan, AIR 1966 
SC 1827 and in Harinagar Sugar Mills Ltd. 
v. Shyam Sunder Jhunjhunwala, AIR 1961 
SC 1669. 

i8. According to Sections 9 and 10 
of the Patiala Act No. III of 1995 Bk., the 
Collector is required to give public notice to 
the parties claiming compensation for the 
acquired land and he is required to hold 
enquiry about the amount of compensation 
payable to them. Section 14 of the Act 
gives powers to the Collector to summon 
and enforce the attendance of witnesses and 
production of documents during that enquiry. 
t determining the amount of compensation 
to be awarded for the land acquired under 
the Act, the Collector is to take into consi- 
deration the matters referred to in Section 15 
of the Act. Thereafter he is to make an 
award fixing the compensation payable for 
the acquired land and to partition the said 
compensation among all the persons interest- 
ed in the land. An appeal at the instance of 
any “person interested” against the award is 
provided to the authority appointed by the 
Patiala State under Section 19 (1) of the Act 
and a revision Jay to the Revenue Minister 
from the decision of the authority. It is 
thus clear that the Collector while holding 
the enquiry to determine the market value of 
land and Revenue Commissioner while hear- 
ing appeal against the award of the Collector 
under the Patiala Act „had legal authority to 
determine the questions affecting the rights of 
the parties and they were to act judicially 
and were required to give reasons in support 
of their orders. Therefore, in view of the 
law laid down in the above-mentioned rulings 
the impugned order is a quasi-judicial order 
and consequently this suit is governed by 
Article 14 of the Indian Limitation Aci, 
1908. The plaintiffs had one year’s period of 
limitation to file the suit from the date of 
this order which is July 25, 1944. The suit 
was filed on October 23, 1950, and was 
clearly barred by limitation. We, therefore. 
hold that the suit was barred by limitation 
and it is liable to be dismissed on thai 
ground. The decision of the District Judge 
on Issue No. 2 is affirmed but for different 
reasons. 

19. Both the Courts below decided 
that a suit for mere declaration was not main- 
tainable and the plaintiffs were bound to 
claim by way of consequential decree for the 
amount due to them under the award dated 
8-5-1944 of the Collector in view of the pro- 
viso to Section 42 of the Specific Relief Act, 
1877. This Section reads as follows:— 

“Any person entitied to any legal cha- 
racter, or to any right as to any property. 
may institute a suit against any person deny- 
ing, or interested to deny his title to such 
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character or right, and the Court may in its 
discretion make therein a declaration that he 
is so entitled, and the plaintiff need not in 
such suit ask for any further relief: 


Provided that no Court shall make any 
such declaration where the plaintiff, being 
able to seek further relief than a mere dec- 
laration of title, omits to do so.” 


20. It is common case of the parties 
that the award under Section 11 of the Patiala 
Act was not executable as a decree of the 
Court and a suit bad to be filed on its basis 
to recover the amount due under it. Sec: 
tion 26 of the Land Acquisition Act, 1894 
says that the award of the District Judge on 
reference shall be deemed to be a decree of 
the Civil Court but no such provision exist- 
ed in the old Land Acquisition Act No. 10 of 
1870. In Nilkanth Ganesh Naik v. The Col- 
lector of Thana, 1898 ILR 22 Bom 802 (FB), 
it was held as under:— 


“The Land Acquisition Act (X of 1870) 
did not provide for or contemplate an award 
for compensation being enforced against the 
Collector by execution proceedings, and there 
is no general Jaw which enables a Civil Court 
to enforce such a statutory liability. when 
imposed upon a Collector or other civil offi- 
cer, by means of execution proceedings with- 
out a suit, The ordinary mode of enforcing 
such an obligation is by suit, unless the Le- 
gislature when it creates the obligation pres- 
cribes such other means of enforcing it.” 


Therefore, it is clear that even if the plain- 
tiffs succeed in this appeal, they shall have 
to bring a separate suit on the basis of the 
award dated 8-5-1944 of the Collector. 


21. The objection of the defendants- 
respondents is that the suit of the plaintiffs 
is to declare the order dated 25-7-1944 of the 
Revenue Commissioner to be invalid and ille- 
gal and to restore the award of the Collec- 
tor dated 8-5-1944 and, therefore, the plain- 
tiffs were bound to claim decree for the 
amount due to them on the basis of the award 
of the Collector dated 8-5-1944 by way of 
consequential relief. 


22. The consequential relief is one 
that flows directly from the declaration prayed 
for. Mr. J. V. Gupta, did not produce any 
ruling to show that the decision of the Tower 
Courts was wrong on this issue No. 7. Mr. 
D. S. Nehra, the learned Counsel for the res- 
pondents relied upon Raja Udairaj Singh v. 
The Secretary of State for India in Council, 
AIR 1924 All 652 in support of his conten- 
tion, wherein it was held:— 

. “Where the relief claimed was a declara- 
tion that the imposition of tax under Act 
No. 18 of 1871 is illegal and invalid against 
plaintiff. Held, the plaintiff could have claim- 
ed further relief both by way of a refund of 
money paid by him under protest in ths past 
in satisfaction of the demand which he al- 
leges tu be illegal, and also by way of a 
perpetual injunction for the future and bercs 
mere suit for declaration is not tenabic.” 
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In Mosque known as Masjid Shahid Ganj v. 
Shiromani Gurdwara Prabandhak Committee, 
Amritsar, AIR 1938 Lah 369 (FB), it was 
held as under:— 

“Where:-a suit is filed on behelf of the 
Mahomedan community which could have 
sued for possession of a mosque in posses- 
sion of non-Muslims even though the indivi- 
duals of that community cannot sue for such 
relief, but the relief asked for is only for a 
mere declaration and injunction, the suit is 
not maintainable.” 


23. To the same effect was the law 
laid down in Sureshchandra Jamietram v. Bai 
Ishwari, AIR 1938 Bom 206. In Mahant 
Indra Narain Das v. Mahant Ganga Ram 
Das, AIR 1955 All 683, it was held:— 


“The proviso (to Section 42 of the Spe- 
cific Relief Act, 1877) refers to a relief not 
such that the plaintiff may or may not ask 
for it, but one which the plaintiff must seek 
in order to get actual and substan- 
tial relief suitable for him — a relief which 
the plaintiff will have to seek by means of 
some subsequent suit or application in order 
that he may make the declaratory relief 
fruitful to himself.” 


24. The law laid down in these au- 
thorities-is fully applicable to this case. I, 
therefore, hold that a suit for mere decla- 
ration is not maintainable and the plaintiffs 
were bound to claim relief for decree for the 
amount due under the award dated 8-5-1944. 
The decision of the lower Courts on issue 
No. 7 is affirmed. 


25. No other point was urged before 
us. i 

26. For the reasons given above, the 
appeal is dismissed, but there will be no order 
as to costs. 


PREM CHAND PANDIT, J: 27. I 
agree with my learned brother that the Reve- 
nue Commissioner uad jurisdiction to decide 
the appeal and therefore his order was not 
void. On this finding alone, the Court could 
not grant the relief claimed in the suit. This 
appeal, consequently, deserves to be dismissed. 


Appeal dismissed. 
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Megh Raj, Petitioner v. Illeqa Magis- 
trate, Narwana and others, Respondents. 

Civil Writ No. 487 of 1973, Dj- 7-1- 
1974. 

Index Note: — (A) Punjab Gram Pan- 
chayat Act (1952), Section 5 (5) Clauses @) 
and (I) -— Where a person owes money to the 
Gram Panchayat at the time of Gling his 
nomination papers, does this mere faet con- 
oe any disqualiScation under the Act? 
No. 
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Brief Note: — (A) Before a person can 
be said to suffer from a disqualification to 
stand for an election on the ground that he 
owes money to the Panchayat, it must be 
shown that such money is due either on ac- 
count of the arrears of a tax imposed by the 
Panchayat or on account of arrears of rent 
of any lease or tenancy ‘held by him under 
the Panchayat. In absence of any finding 
to that effect, the person concerned would 
not suffer from the disqualification contem- 
plated by clauses (j) and (J). (Para 3) 


Harbans Lal, for Petitioner; H. N. Meh- 
tani, Asst. Advocate-General, Haryana, for 
Respondents Nos. 1 and 2. 

ORDER:— Elections to Gram Pancha- 
yat Ujhiana were held in June, 1971. The 
nomination papers were to be filed between 
12 noon and 2 p. m. on the 28th of June, 
1971, and any objections to them were to be 
presented within the next hour. Ram Gopal 
respondent No. 3 was one of the candidates 
and so was Megh Raj petitioner. .Respon- 
dent No. 3 raised an objection that the peti- 
tioner owed money to the Gram Panchayat 
and was, therefore, disqualified from standing 
for the election. The petitioner paid the ar- 
rears on the same day and the objection was 
rejected as untenable. On the next day the 
poll was held and the petitioner was one of 
the persons elected while respondent No. 3 
was defeated. 

Respondent No. 3 filed a petition under 
Section 13-C of the Punjab Gram Panchayat 
Act, 1952, challenging the election of the peti- 
tioner to the Gram Panchayat on the ground, 
inter alia, that the petitioner was disqualified 
from standing for the election in view of 
the fact that at the time when he filed his 
nomination papers he owed money to the 
Gram Panchayat. The election of other can- 
didates to the Gram Panchayat was also chal- 
lenged. By an order dated the 4th of Janu- 
ary. 1973, the Sub-Divisional Magistrate, 
Narwana who heard the petition, accepted it 
and set aside the election of the petitioner 
on that ground and it is that order which is 
challenged through the present petition under 
Articles 226 and 227 of the Constitution. 

2. Respondent No. 3 has not contest- 
ed the petition in spite of service and he 
has been proceeded against ex parte. The 
other two respondents to the petition are the 
Sub-Divisional Magistrate, Narwana, and the 
Deputy Commissioner, Jind, on whose behalf 
the petition has been opposed by Mr. H. N. 
Mehtani, Assistant Advocate-General Har- 
yana. Learned Counsel for the parties are 
agreed that if the petitioner was disqualified 
under the Punjab Gram Panchayat Act, 1952 
(hereinafter referred to as the Act), the Sub- 
Divisional Magistrate was duty-bound to set 
aside the election of the petitioner. On be- 
half of the petitioner, however, it is contend- 
ed that the mere fact that the petitioner owed 
money to the Panchayat at the time when he 
filed his nomination papers did not constitute 
any disqualification under the Act, and after 
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hearing learned Counsel for the parties I fully 
agree with him. The relevant provisions are 
contained in clauses (j) and (1) of sub-sec- 
tion (5) of Section 5 of the Act and they may 
be reproduced with advantage: 
i “5 * ¥ * 

(5) No person who is not a member of 
the Sabha and who— 

* * * x 

(j) has not paid the arrears of the tax 
imposed by the Gram Panchayat or the Pan- 
chayat Samiti; or 

* * * 

(1) is a tenant or lessee holding a tenancy 
or lease under the Gram Panchayat or is in 
arrears of rent of any lease or tenancy held 
under the Gram Panchayat, or is a contrac- 
tor of the Gram Panchayat; 

shall be entitled to stand for election as, 
or continue to be, a Panch.” 


Mr. Mehtani concedes that there is no other 
provision in the Act under which any dis- 
qualification could be said to attach to the 
petitioner by reason of the fact that he owed 
money to the Panchayat at the time when 
he filed his nomination papers. 

3. An analysis of the provisions of 

_ clauses (j) and (1) above extracted makes it 
clear that only two kinds of arrears bring 
into play the disqualification in question. 
Those two kinds of arrears are:— 

(i) Arrears of any tax imposed by the 
Gram Panchayat or the Panchayat Samiti. 

Gi) Arrears of rent of any lease or te- 
nancy held by the person concerned under 
the Gram Panchayat. 

Thus before a person can be said to 
(suffer from a disqualification to.stand for an 
election on the ground that he owes money 
to the Gram Panchayat, it must be shown 
that such money is due either on account of 
the arrears of a tax imposed by the Gram 
Panchayat or the Panchayat Samiti or on 
account of arrears of rent of any lease or 
tenancy held by him under the Gram Pan- 
chayat. If the amount due does not form 
part of arrears of the kind specified in clau- 
ses (J) and (1) the person concerned ‘would 
mot suffer from the disqualification contem- 
plated by those clauses. 

4. All that ‘the Sub-Divisional Magis- 
trate found in the impugned order was that 
money was due from the petitioner to the 
Gram Panchayat when he filed his nomina- 
tion papers. He did not arrive at any find- 
ing nor was there any evidence before him 


to the effect that the petitioner owed arrears ° 
of tax or rent of the kind specified in cls. {y 


and (1). The petitioner was not, therefore, 
shown to suffer from any disqualification and 
his election was consequently not liable to be 
set aside. Accordingly I hold that the im- 
pugned order is void as being without juris- 
diction and is quashed in so far as it sets 
aside the election of the petitioner. The par- 
ties are, however, left to bear their own costs, 


Petition allowed. 
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C. G. SURI, J. 


Ved Prakash, Petitioner v. Ram Kishan 
and others, Respondents. 


Second Appeal No. 1391 of 1966, D/- 
2-1-1974, from decree of N. R. Aggarwal, 
Addl. Dist. J., Hissar, D/- 10-8-1966. 


Index Note: — (A) Civil P. C. (4908), 
Order 32, Rule 7 — Effect of compromise 
without leave of the Court. 


Brief Note: — (A) Under a compromise 
the father suffered a decree to be passed 
against a minor. No permission of the Court, 
as required by Rule 7, was taken. Compro- 
mise entered into without the leave of the 
court is voidable against all parties other than 
the minor. AIR 1961 SC 790, Rel. on. 

(Para 3) 
Cases Referred: Chronological Paras 


AIR 1961 SC 790 = (1961) 3 SCR 769, 
Kaushalya Devi v. Baijnath 3 


R. S. Mittal and L. C. Jain, for Appel- 
lant; Surinder Singh Rathor and Ranbir Singh 
Choudhari, for Respondents. 


JUDGMENT:— This second appeal by 
a minor plaintiff has been filed by his mother 
as the next friend under the following cir- 
cumstances:— 


2. The land in dispute had been sold 
by one Shrimati Sohna, widow of Khubi, by 
registered sale deed dated 28-5-1957 in favour 
of the minor appellant. Ram Kishan defen- 
dant-respondent had filed a suit to pre-empt, 
that sale. He had shown the appellant’s 
father as the guardian ad litem and had im- 
pleaded him as the defendant-vendee in that 
case. Ram Kishan had claimed a superior 
right to step in as vendee on the ground of 
his being a collateral of Khubi, the deceas- 
ed husband of the vendor. 


3. Under a compromise, the appel- 
lant’s father suffered a decree to be passed 
against the minor defendant-vendee (namely 
the present appellant). The Court’s permis- 
sion was not taken as required by Rule 7 
of Order XXXII of the Code of Civil Pro- 
cedure. According to sub-rule (2) ibid, the 
compromise entered into without the leave 
of the Court is voidable against all parties 
other than the minor. The Court had not 
applied its mind in that pre-emption suit as 
to how far the compromise entered into on 
behalf of the appellant by his father was for 
or against the interests or benefit ‘of the 
minor against whom the decree was being 
passed on the concession of his guardian- 
ad-litem. The present suit has been filed 
by the minor to avoid that compromise de- 
cree by which he has been deprived of the 
land in dispute. The effect of non-compliance 
with the provisions of Order XXXII, Rule 7 
(1) of the Code has been discussed by the 
Hon'ble Judges of the Supreme Court in 
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Kaushalya Devi v. Baijnath, AIR 1961 SC 
790. 

4. The Courts below have in the pre- 
sent case gone into the uncalled for inquiry 
as to how far the compromise was for the 
benefit of the appellant. Their concurrent 
findings of fact on this point in favour of 
Ram Kishan defendant-respondent also pro- 
ceed on a complete misreading of the entries 
in the records of rights prepared by the 
Revenue Authorities. These entries had a 
presumption of correctness which has been 
ignored on the basis of the unreliable testi- 
mony of a Priest or Panda and the entries in 
his bahi. The revenue records show that 
Ram Kishan respondent and Khubi, the de- 
ceased husband of Shrimati Sohna vendor, 
had belonged to different gotras and that 
there could be no ties of blood between 
them. Reference could in this connection 
be made to copies of pedigree tables, Exhi- 
bits P. W. 3/1 and P. W. 3/2. These pe- 
digree tables do not establish any link be- 
tween Ram Kishan and Khubi. If these 
two persons had been the descendants of a 
near common ancestor, they would have the 
same gotra. It may, therefore, appear that 
Ram Kishan had no right to pre-empt the 
sale and that the appellant’s father had suf- 
fered a pre-emption decree to be passed 
without taking the minor’s benefit into con- 
sideration. The Court had also failed to ap- 
ply its mind before certifying the compro- 
mise. The complete disregard of the provi- 
sions of Order XXXII, Rule 7 of the Code 
of Civil Procedure may seem to entitle the 
appellant to have the pre-emption decree 
avoided in the present case. 

5. The appeal is accordingly accepted 
and the plaintiff-appellant’s suit is decreed. 
The compromise decree in the earlier pre- 
emption suit is set aside. Parties are left 
to bear their own costs throughout. 


Appeal allowed. 


AIR 1974 PUNJAB & HARYANA 298 
(V 61 C 99) 
D. K. MAHAJAN AND PRITAM 
SINGH PATTAR, JJ. 

Smt. Partap Kaur and another, Appel- 
lants v. Sardara Singh and another, Respon- 
dents. 

Letters Patent Appeal No. 351 of 1971, 
D/- 1411-1973, against Judgment of B. R 
Tuli, J., reported in 1971 Rev LR 508. 

Index Note: — (A) Civil P. C., Sec- 
tion 152 — Accidental omission in judgment 
— Power to amend — Illustrative case. 

Brief Note: — (A) Pending appeal by 
the vendee against a pre-emption decree, a 
stay order was obtained by the vendee and 
the pre-emptor was also allowed to withdraw 
the pre-emption money. The appeal was ulti- 
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Partap Kaur v. Sardara Singh 


ALR. 


mately dismissed but the court failed to fix 
time for deposit of the pre-emption money. 
It was held that the court had ample power 
to supply the omission when the matter came 
before it in execution appeal. 1971 Rev LR, 
508 (Punj), Reversed. (Para 3) 


Cases Referred: Chronological Paras 


AIR 1970 SC 750 = (1969) 2 SCR 514, 
Dattatraya v. Sk. Mahboob Sk. Ali 3 


Puran Chand, for Appellants; G. R. 
Majithia, for Respondents. 
JUDGMENT:— “This appeal under 


Clause X of the Letters Patent is directed 
against the decision of the learned Single 
Judge of this Court reversing in appeal the 
decision of the Courts below and dismissing 
the execution application. 


2. In order to appreciate the contro- 
versy it is necessary to state the relevant 
facts. A suit for pre-emption was filed on 
4th April, 1963, for possession of 240 kanals 
14 marlas of land by Mst. Partap Kaur and 
Gurbux Singh. This suit was decreed by 
the Subordinate Judge on 26th March, 1965. 
The plaintiffs were directed to deposit Rupees 
12,000/- in court by 26th of May, 1965, after 
deducting 1/5th of the pre-emption money al- 
ready deposited by them. Failure to deposit 
the amount would have resulted in dismissal 
of the suit. This decree was appealed against 
by the vendee and the appeal was partially ` 
allowed by the learned District Judge, Feroze- 
pore on 20th November, 1965. The result 
was that the decree in favour of Gurbux 
Singh was maintained to the extent of 1/3rd 
on payment of Rs. 4,000/- on or before 20th 
December, 1965, failing which his claim was 
to be dismissed with costs and the suit of the 
pre-emptors regarding 2/3rd of the land was 
dismissed. It may be mentioned here that 
the direction by the learned District Judge 
to deposit the money on or before 20th De- 
cember, 1965, was meaningless, because the 
pre-emptors had already deposited Rupee 
12,000/-, i.e., much more than the amount fot 
which the learned District Judge main- 
tained the decree. Against the decree of the 
learned District Judge the parties preferred 
two appeals. One appeal was by the vendee, 
namely, R. S. A. No. 1737 of 1965 and the 
other was by the pre-emptors, namely, R. S, 
A. No. 154 of 1966. The vendee obtained an 
ex parte order of stay on 8rd January, 1966, 
to the effect that the possession of the land 
be not delivered to the pre-emptors. An ap- 
plication was moved for the vacation of the 
stay order and, in the alternative, a prayer 
was made that the pre-emptors might be al- 
lowed to withdraw the pre-emption money. 
Gurdev Singh, J., then passed the following 
order on 2nd February, 1966: 


“Shri Majithia, appearing for the oppo- 
site party does not oppose the petition and 
has no objection to the petitioner’s withdraw- 
ing the amount that was deposited by him 
without prejudice to his client. The petition 
is, accordingly, allowed. No order as to costs 
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The appeal be set down for hearing at an 
early date.” 
Both these appeals came up for hearing be- 
fore Tuli, J., and the learned Judge affirmed 
the decision of the Lower Appellate Court 
with a modification that the decree in favour 
of Gurbux Singh was to be in favour of both 
Gurbux Singh and Mst. Partap Kaur. How- 
ever, the learned Judge failed to fix any date 
for the deposit of the pre-emption money 
which had been allowed to be withdrawn by 
the order of Gurdev Singh, J. But the pre- 
emptors deposited the money within 15 days 
of the order of the learned . Single Judge 
and proceeded to execute the decree. The exe- 
cuting Court ordered the delivery of posses- 
sion in execution. An appeal against that 
order was dismissed by the Lower Appel- 
late Court. The matter then was brought in 
execution second appeal to this Court and it 
was placed for hearing before Tuli, J. The 
. learned Single Judge reversed the decision of 
the Executing Court, but gave leave under 
Clause X of the Letters Patent to appeal and 
that is how this appeal has been placed be- 
fore us. 
3. In our opinion, the learned Single 
Judge was in error in allowing the appeal of 
the vendee. It was incumbent upon the learn- 


ed Single Judge when the decree of the Lower’ 


Appellate Court was affirmed to allow time to 
the pre-emptors to put in pre-emption money 
because by an order of this Court it had 
been allowed te be withdrawn. This was an 
omission and the’same could be supplied at 
any time under Section 152 of the Code of 
Civil Procedure, and at the stage when the 
appeal was before the learned Single Jucge, 
he could have supplied this omission. More- 
over, the decision of the Supreme Court in 
Dattatraya v. Shaikh Mahaboob Shaikh Ali, 
AIR 1970 SC 750, is directly in point and 
that decision also provides that it is for the 
final Court to fix the time for deposit of the 
pre-emption money where a stay order has 
been obtained. Therefore, we are clearly of 
the view that the learned Single Judge was 
wrong in not exercising his undoubted juris- 
diction under Section 152 of the Code of Civil 
Procedure and that would have set at rest 
all this controversy. $ 

4. Mr. G. R. Majithia, learned coun- 
sel for the vendee has raised a very novel 
contention. His contention is that the decree 
of the learned District Judge provided pay- 
ment by a certain date and that order had 
not been complied with. There is complete 
fallacy in this argument. The amount of 
Rs. 12,000/- was deposited in the trial Court. 
What the District Judge required was to 
make the deposit of Rs. 4,000/-. Surely the 
sum of Rs. 4,000/- is much less than Rupees 
12,000/- and I fail to see how a party can be 
required to carry out an infructuous direction, 
particularly when an amount of more than 
Rs. 4,000/- was already deposited towards 
the pre-emption decree. Therefore, this con- 
tention of the learned counsel is wholly futile 
and must be rejected. 


Kikkar Singh v. D. C. A. S. Society 
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5. Mr. Majithia then proceeds to argue 
that as the learned Single Judge of this Court 
did not fix time it was not open to the pre- 
emptors to deposit the pre-emption money 
and get the decree executed. As we have 
already said, that is a matter which could 
have been set at rest by supplying the omis- 
sion under Section 152 of the Code of Civil 
Procedure. 

5-A. The learned Counsel then argued 
that by passing order under Section 152 of 
the Code of Civil Procedure, this Court would 
be modifying the decree. This is a complete 
misreading of the provisions of Section 152. 
These provisions do not amount to any modi- 
fication of the decree which merely permit 
the court to supply any accidental slip or 
omission to correct any clerical or arithmeti- 
cal errors. The decree remains the decree 
that is finally passed and no modified decree 
comes into being. That being the position, 
the contention of the learned Counsel for 
the vendee is futile and must be rejected. As 
the learned Single Judge could have supplied 
the omission under Section 152 of the Code 
of Civil Procedure, we are equally entitled 
to do so and we order that in the decree it 
should be read that the pre-emptors are en- 
titled to deposit the pre-emption money with- 
in one month from the date of the decree of 
the High Court dated 10th of October, 1968. 
The pre-emptors, did make that deposit with- 
in this period and, therefore, the Courts 
below were right in executing the decree. 

6. For the reasons recorded above, 
we allow this:appeal, set aside the judgment 
of the learned Single Judge and restore that 
of the Lower Appellate Court. There will be 
no order as to costs. 


Appeal allowed. 


AIR 1974 PUNJAB & HARYANA 299 
{V 61 C 100) 
A. D. KOSHAL, J. 


Kikkar Singh, Petitioner v. Daddahoor 
Co-op. Agricultural Service Society and an- 
other, Respondents. _ 

Civil Révn. No. 607 and Civil Misc. No. 
5406 of 1972, D/- 29-10-1973, to revise order 
of Nirpinder Singh, Addl. Dist. J., Barnala, 
D/- 19-4-1972. 

Index Note: — (A) Civil P. C. (1908), 
Section 151 — Order restoring execution case 
dismissed erroneously — Can the order be 
regarded as one having been made under Sec- 
tion 47 or Order 47, Rule 1 and therefore to 
be the order from which appeal lies? The 
order does not fall within the ambit of Sec- 
tion 47 and therefore cannot be regarded as 
one under Section 47. As regards Order 47, 
Rule 1, when the requirements of the rile are 
not fulfilled and no relief under that provi- 
sion is being sought, the order cannot be re- 
garded as one under Order 47, Rule 1. In 
view of this, the order is not appealable. AIR 
1953 SC 23, Followed. (Paras 3, 4, 5) 
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Cases Referred: Chronological Paras 
AIR 1953 SC 23 = 1958 SCR 136, Keshar- 
deo v. Radha Kishen 1, 3 
AIR 1948 Oudh 35 = 1942 O. W. N. 520, 
Noor Mohammad v. Sulemankhan 3 
AIR 1933 Mad 399 = 64 Mad LJ 586, 
Govinda Padayachi v. Velu Murugayya 
Chettiar 3 


AIR 1924 Mad 778 = 47 Mad LJ 549, 
Akshia Pillai v. Govindarajulu Chetty 3 


B. S. Bindra with J. C. Verma, for Peti- 
tioner; D. S. Nehra, for Respondents. 


ORDER:— The facts giving rise to 
Civil Revision Applications Nos. 607 and 608 
which I am disposing of by this judgment are 
these. The Deddahoor Co-operative Agricul- 
tural Service Society, which figures as the 
respondent in each of them and is hereinafter 
referred to as the Society, obtained two dec- 
rees, one for Rs, 6,237.24 against Kikar 
Singh, the petitioner in Civil Revision Appli- 
cation No. 607 of 1972, and the other for 
Rs. 3,848.05 against Pawittar Singh (son of 
the said Kikar Singh) who has filed the other 
application. Execution was taken out by the 
Society against both its judgment-debtors 
through Shri Shivdarshan Kumar, Advocate, 
Barnala who, on the 18th of July, 1970, 
volunteered a statement in each of the two 
execution proceedings that the decree sought 
to be executed therein had been fully 
satisfied. In pursuance of the statements 
both the applications were dismissed “in full 
satisfaction.” ; 

On the 13th of August, 1970, Shri Shiv- 
darshan Kumar, Advocate, made two sepa- 
rate applications for restoration of the execu- 
tion proceedings on the ground that his state- 
ments dated the 18th of July, 1970, were 
erroneous and had been made on information 
imparted to him by some “unauthorised per- 
son.” The judgment-debtors resisted the ap- 
plications on the following grounds: 


(a) The Court had no jurisdiction to re- 


vive execution proceedings and the applica-. 


tions were, therefore, not maintainable in law. 


(b) Baldev Singh, Secretary of the So- 
ciety, owed a debt of Rs. 9,300/- to Kikar 
Singh, judgment-debtor. The two of them ar- 
rived at a settlement that Baldev Singh would 
have the decretal amounts adjusted against 
the debt owed by him and have the execution 
proceedings filed in full satisfaction of the 
two decrees. It was in pursuance of that set- 
tement that Baldev Singh actually instructed 
the counsel for the Society to have the execu- 

(Contd. on Col. 2) 
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tion proceedings filed for the reason that the 
decrees had been satisfied in full. 


The Executing Court allowed the parties 
opportunity to produce their evidence in rela- 
tion to the matters in controversy. On be- 
half of the Society only certified copies of the 
statements of Shri Shivdarshan Kumar dated 
the 18th of July, 1970, and the orders pass- 
ed by the Court on that date were produced 
before its case was closed. No evidence was 
led by the judgment-debtors. ; 

Exercising its inherent powers under Sec- 
tion 151 of the Code of Civil Procedure the 
executing Court accepted both the applica- 
tions and restored the two execution proceed- 
ings after giving a finding that the state- 
ments made by Shri Shivdarshan Kumar on 
the 18th of July, 1970, were shown to be 
factually incorrect and that the justice of 
the case was on the side of the Society. The 
order of the executing Court.in each of the 
two cases is dated the 1st of April, 1971. 


Each of the two judgment-debtors filed 
an appeal which was dismissed by Shri Nir- 
pinder Singh, Additional District Judge, Bar- 
nala on the 19th of April, 1972, holding— 

(a) that an order under Section 151 of 
the Code of Civil Procedure was not ap- 
pealable in view of the pronouncement of 
their Lordships of the Supreme Court in 
Keshardeo v. Radha Kishen, AIR 1953 SC 


(b) that the order under appeal could not - 
be regarded as one having been made under 
Sec. 47 or Rule 1 of Order XLVII of the 
Code’ of Civil Procedure, 

(c) that the Executing Court could exer- 
cise its inherent powers under Section 151 of 
the Code of Civil Procedure even in cases 
where other provisions of the Code were ap- 
plicable, 

(d) that Rule 1 of Order XLVII of the 
Code of Civil Procedure had no application 
to the facts of the case, and 

(e) that there had been no satisfaction of 
the decree passed in favour of the Society. 

These civil revision applications have 
been filed by the two judgment-debtors 
against the orders dated the Ist of April; 
1971. made by the Executing Court as also 
those passed on the 19th of April, 1972, by 
the learned Additional District Judge. 

2. Mr. Nehra has raised a prelimi- 
nary objection that both the civil revision ap- 
plications are time-barred in so far as they 
attack the orders of the trial Court pacsed 
on ist of April, 1971. The objection has 
force. Article 181 of the Schedule to the 
Limitation Act, 1963, runs thus: ` 





“Description of application. 


Period of limitation. 


Time from which period 
begins to run, 





“131. To any Court for the exercise of 
its powers of revision under the 
Code of Civil Procedure, 1908 or 
the Code of Criminal Procedure, 
1898. 


Ninety days. The date of the decree 
or order or sentence 


sought to be revised.” 
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No exceptions are provided and all ap- 
plications for the exercise of powers of revi- 
sion conferred on any. Court by the Code of 
Civil Procedure must be filed within 90 days 
of the date of the decree or order sought 
to be revised. The two applications before 
me were filed on the 15th of May, 1972, 
i.e., 134 months after the Executing Court 
restored the execution proceedings. The time- 
bar enacted by Article 131 thus clearly comes 
into operation. In order to meet it, applica- 
tions have been filed on behalf of the judg- 
meprt-debtors under Sections 5 and 14 of the 
Limitation Act with the prayers that the delay 
in filing the applications for revision of the 
orders of the Executing Court be condoned. 
It appears to me, however, that there is no 
justification for acceptance .of the prayers. 
Even if it could be said that the judgment- 
debtors instituted their appeals in the District 
Court under the bona fide belief that the 
orders of the Executing Court passed on the 
Ist of April, 1971, were appealable, they have 
to give explanation for every day’s delay 
after their appeals were dismissed and no 
such explanation is forthcoming. All the 
same I have gone through the endorsements 
made on the certified copies of the orders 
passed in appeal and find that they were de- 
livered to the judgment-debtors on the 26th 
of April, 1972, whereafter they could have 
engaged counsel and filed the applications for 
revision of the orders of the Executing Court 
in a few days, certainly within 10 days, with- 
out putting themselves or their counsel to 
any inconvenience, so that if this Court had 
been moved in the first week of May, 1972, 
much could be said in favour of the judg- 
ment-debtors on the question of limitation. 
As it is, they did not choose to file the ap- 
plications before me any earlier than the 
15th of May, 1972, and there is in any case no 
cause for condonation of the delay after the 
7th of May, 1972. 


3. In this situation Mr. Bindra, learn- 
ed Counsel for the judgment-debtors, con- 
tends that the orders passed by the Executing 
Court on the Ist of April, 1971, should be 
regarded as having been passed under Sec- 
tion 47 or under Rule 1 of Order XLVIT of 
the Code of Civil Procedure and, therefore, 
to be orders from’ which appeals lay to the 
District Court at Barnala whose finding that 
the appeals were incompetent must be revers- 
ed. The contention is without substance. The 
orders passed by the Executing Court on the 
ist of April, 1971, cannot be regarded as hav- 
ing been passed under Section 47 of the Code 
of Civil Procedure as they do not fall with- 
in the ambit of that section. In turning 
down a similar contention their Lordships ob- 
served in Keshardeo’s case AIR 1953 SC 23 
(supra): 

“Tt is plain that the High Court had no 
jurisdiction in the exercise of its appellate 
jurisdiction to reverse this decision. In the 
remand order itself, it was held that it was 
difficult to say that the order by itself amount- 


(A. D. Koshal J.) [Prs. 2-6] P. & H. 301 


ed to a final determination of any questton 
relating to execution, discharge or satisfac- 
tion of a decree and that being so, it did not 
fall within the ambit of Section 47, Civil 
Procedure Code. We are in entire agreement 
with this observation. The proceedings that 
commenced with the decree-holder’s applica- 
tion fcr restoration of the execution and fer- 
minated with the order of revival can in no 
sense be said to relate to the determination 
of any question concerning the execution, 
discharge or satisfaction of the decree. Such 
proceedings are in their nature collateral to 
the execution and are independent of it. In 
support of his contention that an order made 
under Section 151 may in certain circumstan- 
ces be appealable, Mr. Daphtary placed reli- 
ance cn two single Judge judgments of the 
Madras High Court and on a Bench decision 
of Oudh, (Vide Akshia Pillai v. Govindara- 
julu Chetty, AIR 1924 Mad 778: Govinda 
Padayachi v. Velu Murugiah Chettiar, AIR 
1933 Mad 399 and Noor Mohammad v. Su- 
laiman Khan, AIR 1943 Oudh 35). In all these 
cases execution sale had been set aside by the 
Court in exercise of inherent powers and it 
was held that such orders were appealable. 
The ratio of the decision in the first Madras 
case is by no means very clear and the rea- 
soning is somewhat dubious. In the other 
two cases the orders were held appealable on 
the ground that they fell within the ambit 
of Section 47, Civil Procedure Code, read 
with Section 151. It is unnecessary to exa- 
mine the correctness of these decisions as 
they have no bearing on the point before us, 
there teing no analogy between an order set- 
ting aside an execution sale and an order set- 
ting aside the dismissal of an application.” 


4. Nor can it be said with any plausi- 
bility that the orders restoring execution pro- 
ceedings could be regarded as having been 
passed under Rule 1 of Order XLVII of the 
Code cf Civil Procedure. For one thing, the 
Court did not so much as refer to the provi- 
sions of that rule. For another, no findings 
such as would indicate that the Court had 
come to the conclusion that the requirements 
of that rule were fulfilled were given by it. 
And for still another, no prayer was made 
on behalf of the Society for action under the 
provisions of that rule nor were any allega- 
tions o fact made by it from which it could 
be inferred that relief was being sought under 
those provisions. 

_ § In view of what I have said above 
it must be held that no appeal lay from the 
orders passed by the Executing Court on the! 
ist of April, 1971, and the only remedy open| 
to the judgment-debtors against them was to 
have them revised by this Court. The find- 
ing of the learned Additional District Judge 
that the appeals instituted in the District 
m were incompetent is, therefore, affirm- 
ed. 

_ 6. As I have held the two revision ap- 
plications to be time-barred. their merits can- 
not be considered and they must be dismiss- 
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ed’ without the legality of the orders of the 
Executing” Court restoring the execution pro- 
ceedings being gone into. Ordered accord- 
ingly. The parties shall bear their own costs 
in this Court. 

Applications dismissed 


AIR 1974 PUNJAB & HARYANA 302 
(V 61 C 101) 
C. G. SURI, J. 


Molar Singh, Plaintiff-Appellant v. Din 
Dayal and others, Defendants-Respondents. 


First Appeal No. 215 of 1962, D/- 29-8- 
1973, from decree of Krishan Lal Wason, 
Sub. J., {st Class, Gurgaon, D/- 25-5-1962. 

Index Note: — (A) Evidence Act, Sec- 
tion 45 — Expert evidence — Each party 
calling an expert — Conflict of opinion — 
Can much reliance be placed on the opin- 
ion testimony ?- No. 

Brief Note: — (A) The reason. is that 
such experts operating on private basis would 
normally support their respective paymasters. 
All the attending circumstances have to be 
kept in mind before the opinion testimony of 
any such Expert can be accepted. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1326 = 1967 Cri LJ 1197, 

Fakhruddin v. State of Madhya Pradesh 6 
AIR 1967 Mys 210 = 1967 Cri LJ ee 
In re Basawarajaswami 


S: P. Jain, for Appellant; Chand 
with O. P. Goyal, for Respondent. 


JUDGMENT:— The plaintiff has filed 
this appeal against the judgment and decree 
dated 25th May, 1962 of Sub-Judge Ist Class, 
Gurgaon, dismissing his suit for the recovery 
of Rs. 6,720/- as principal and interest on 
the basis of a pronote dated 7-4-1960 on the 
finding that the execution of the document 
and the passing of the consideration had 
not been proved. 


2. Shri Bakhtawar Lal defendant, 
who died during the trial, was described by 
the plaintiff to have incurred this loan as a 
Manager or Karta of the Joint Hindu Family 
comprising of himself and his two sons Din 
Dayal and Kesho Dayal, defendant-respon- 
dents Nos. 2 and 3. The blanks in the print- 
ed forms used for the execution of the pro- 
note marked ‘Y’ and receipt marked ‘X’ have 
admittedly been filled in the hand of Shri 
Din Dayal defendant-respondent. The case 
of the defendants, however, was that they did 
not comprise any Joint Hindu Family and 
that no debt had in fact been advanced to 
them by the plaintiff. Bakhtawar Lal and 
Din Dayal had denied that these documents 
bore their signatures. Din Dayal’s explana- 
tion was that in his father’s absence he had 
filled in the blanks on the appellant’s assur- 
ance that his father had asked for the loan 
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Molar Singh v. Din Dayal (C. G. Suri J.) 


A.L R. 


and he would be advanced the money some 
days later. Din Dayal had, therefore, dec- 
lined to sign these documents even as a scribe 
saying that he would do so after his fathes 
had been advanced the promised loan. Bakh- 
tawar Lal deceased was admittedly a person 
with very weak eye-sight even if he cannot 
be described as almost blind. The Process 
Server, who had served the summons of this 
case on Bakhtawar Lal, had been examined 
as the appellant’s witness to prove the signa- 
tures of the deceased on the summons. He 
stated during his cross-examination that the 
deceased had very weak eye-sight and had 
appended his signatures more or less blindly 
or by approximation (andaza). 


3. The defendants had taken a num- 
ber of preliminary or technical objections 
which had given rise to issues Nos. 4 to 7. 
Shri Goyal, the learned Counsel for the de- 
fendant-respondents, does not press these 


issues in this Court. The first three issues 


which relate to the execution of the pronote, 
passing of the consideration and the rate of 
interest are material for a decision of this 
appeal. The liability of Kesho Dayal, de- 
fendant-respondent No. 3, would depend on 
how far the appellant can prove that Shri 
Bakhtawar Lal incurred the loan as Managep 
or Karta of a Joint Hindu Family. 


4. The pronote and the receipt mark- 
ed “Y` and ‘X’ respectively which are the 
basis of the suit do not suggest even remote- 
ly that Bakhtawar Lal had incurred the loan 
as Manager or Karta on behalf of any Joint 
Hindu Family and not in his individual capa- 


_city. There appears to be an ulterior motive 


for roping in of all the adult male mem- 
bers of the respondents’ family. It is ad- 
mitted by the plaintiff-appellant that a few 
months before the date that the disputed 
documents ‘X’ and ‘Y’ bear, the appellant had 
purchased some land from Bakhtawar Lal de- 
ceased. Kesho Dayal defendant-respondent 
No. 3, the son of the vendor. had filed a 
pre-emption suit against the appellant. The 
appellant admits that in connection with the 
purchase of that land, he had been able to 
secure the signatures of the half-blind ven- 
dor on several papers. The evidence about 
the execution of the pronote and passing 
of the consideration has, therefore, to be 
examined with a little greater care in the 
present case. Shri Lila Ram P. W. 3 is the 
only attesting witness of the disputed docu- 
ments. Even though he claims to have had 
money dealings with the appellant in amounts 
running into five figures, he pleads ignorance 
about the pre-emption suit filed against the 
appellant by defendant-respondent No. 3 or 
the fact that the amount in dispute has any 
connection with the pre-emption money in 
that case. The appellant had denied that he 
had any money dealings with the witness. It 
may also appears rather strange that the ap- 
pellant would have deposited a sum of about 
Rs. 20,000/- or Rs. 25,000/- with the witness 
without obtaining any writing. The witness 
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was apparently trying to build up his credit 
in the eyes of the Court when he made this 
unnatural statement. Even otherwise, the 
Jearned trial Court has observed some discre- 
pancies in the statements of the plaintiff and 
this witness as to ifi whose presence the con- 
sideration had passed and the documents had 
been executed. 


5. Both parties have, as usual, been 
able to get hold of a so-called Expert each, 
of questioned documents, to support their 
respective cases. Such Experts operating on 
private basis owe their engagement in a case 
and appearance in the witness box to an 
understanding that they would support their 
respective paymasters. They would not be 
led into the witness-box until they were to 
stand so committed. Under the circumstan- 
ces, no great reliance can be placed on the 
conflicting opinions of these two Experts with 
regard to the disputed writings. All the at- 
- Itending circumstances have to be kept in 
mind before the opinion testimony of any 
such Expert can be accepted. The strictures 
passed against any Expert in any judgment 
would cease to have any meaning when that 
judgment is set aside on appeal. The circum- 
stances under which Din Dayal had filled in 
the blanks in the printed form used for draw- 
ing up of documents marked ‘X?’ and ‘Y’ have 
been explained by him. Even if that expla- 
nation is not found to be very satisfactory, 
the onus placed on the appellant of ‘proving 
the execution of the pronote and the pass- 
ing of the substantial amount of Rs. 6,000/- 
by independent -evidence does not stand dis- 
charged. 

6. Shri S. P. Jain, the learned Coun- 
sel for the appellant, has relied on Fakhrud- 
din v. State of Madhya Pradesh, AIR 1967 
SC 1326 -= (1967 Cri LJ 1197), and In re 
Basawarajaswami,- AIR 1967 Mys 210, and 
some other rulings laying down certain prin- 
ciples of law. These principles are not at all 
in dispute. The question only is of the ap- 
praisement of the evidence examined by the 
appellant and whether it is sufficient to dis- 
charge the burden -of proof placed on the 
appellant. I agree with the learned trial 
Judge that the appellant has failed to dis- 
charge that onus. 

7. The appeal is accordingly dismiss- 
ed with costs. 





Appeal- dismissed. 


AIR 1974 PUNJAB & HARYANA 303 
(Y 61 C 102) 
FULL BENCH 
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Index Note: — (A) Precedents — Obi- 
ter dicta of Supreme Court — Value. 


Brief Note: — (A) The obiter dicta of 
their Lordships of the Supreme Court is en- 
titled to the greatest respect and weight and 
is indeed binding if it can be found that they 
intended to lay down a principle of law. 

(Para 18) 

Index Note: — (8) Precedents — Judg- 
ment of final Court — Effect on earlier deci- 
sions. 

Brief Note:— (B) It is a safe rule of 
construction that a judgment of the final 
Court is not implied to overrule its earlier 
decisicns which were not even cited before 
it. (Para 15) 

Index Note:— (C) Civil P. C. (1968), 
Section 11 — Decision of High Court de- 
clining to issue writ on assumption. that cer- 
tain statutory rule was valid — Whether ope- 
rates as res judicata in 4 subsequent suit ins- 
tituted after decision by Supreme Court that 
the rule was unconstitutional. 

Brief Note:— (C) (Per majority, Sharma, 
J. Contra.):— The decision of the High 
Court declining to issue a writ of mandamus 
on the assumption that a statutory rule was 
valid operates as res judicata in a subsequent 
suit instituted after the statutory rule had 
been declared as unconstitutional by the 
Supreme Court. , (Para 22) 


A decision in an earlier writ petition on 
merits bars a subsequent suit involving the 
same question and for the same relief on 
the general principles of res judicata. A pure 
question of law including the interpretation 
of a statute will be res judicata in a subse- 
quent proceeding between the same parties. 
To this salutary rule, four specific exceptions 
are indicated. Firstly, when the cause of 
action is different, the rule of res judicaia 
would not be attracted. Secondly, where 
the Iaw has, since the earlier decision, been 
altered by a competent authority. The rule 
would not be attracted. Thirdly, where the 
earlier decision between the parties related 
to the jurisdiction of the Court to try the 
earlier proceedings, the same would not be 
allowed to assume the status of a special rule 
of law applicable to the parties and, there- 
fore, the matter would not be res judicata. 
Fourthly, where the earlier decision declared 
valié a transaction which is patently prohi- 
bited by law, that is to say, it sanctifies a 
glaring illegality. The rule would not be 
attracted. The alteration of the law by the 
competent authority as an exception in the 
context of the rule of res judicata means a 
change enacted by the Legislature and not 
by virtue of a different interpretation subse- 
quently given by the Court. The Courts of 
record including the Supreme Court only in- 
terpret the law as it stands but do not pur- 
port to amend the same. Their Lordships’ 


304 P. & H. [Prs. 1-3] State of Punjab v. Nand Kishore (FB) (Sandhawalia J.) 


decisions declare the existing law but do not 
enact any fresh law. 

The matter that was directly and sub- 
stantially in issue in the previous writ pro- 
ceedings was the validity of the order of com- 
pulsory retirement of the petitioner. The ex- 
press prayer for relief in the writ petition 
was that the order retiring the petitioner com- 
pulsorily be set aside as illegal and it be 
further directed that the petitioner therein did 
not cease to hold his post under the Gov- 
ernment. This specifically was also the mat- 
ter directly and substantially in issue in the 
subsequent suit: 


Held that the earlier decision in the 
writ petition was not one unrelated to the 
tights of the parties. It was in fact found- 
ed on the particular rights of the parties and 
related to the facts which gave rise to the 
interpretation and applicability of the rele- 
vant rule. Therefore it operated as res judi- 
cata in the subsequent suit. Case law discuss- 
ed. AIR 1971 SC 2355, Explained. 

(Paras 5, 18, 19, 20) 

Cases Referred: Chronological Paras 
AIR 1972 SC 2215 = (1973) 1 SCR 691, 
Niranjan Singh v. State of Madhya m 


es ; 

AIR 1971 SC 2355 = (1970) 3 SCR 830, 
Mathura Prasad Sarjoo Jaiswal v. Dossibai 
N. B. Jeejeebhoy 7, 8, 11, 12, 13, 14, 15, 

17, 18, 42, 43, 44 

1970-1 SCC 673 = (1971) 1 SCR 128, Sri 
Bhavanarayanaswamigiri Temple v. Vada- 
palli Venkata Bhavanarayana Charyulu 16 

AIR 1968 SC 647 = (1968) 2 SCR 154, State 
of Orissa v. Sudhansu Sekhar Misra 17 

AIR 1967 SC 1643 = (1967) 2 SCR 762, 
L. C. Golak Nath v. State of Punjab 43 

AIR 1966 SC 1939 = (1962) 3 SCR 928, 
Mrs. Dossibai N. B. Jeejeebhoy v. Khem- 
chand Gorumal 10, 11, 42 

AIR 1965 SC 1150 = (1965) 1 SCR 686, 
Devilal Modi v. Sales Tax Officer, Rat- 


lam 16 
ATR 1965 SC 1153 = (1965) 2 SCR 547, 
Gulabchand v. State of Gujarat 16, 32 
AIR 1964 SC 600 =. (1964) 5 SCR 683, 
Moti Ram Deka v. General Manager North 
East Frontier Rly. 32, 35 
AIR 1964 SC 1585. = 1964 (2) Cri LJ ‘481, 
Gurdev Singh v. State of Punjab 4, 6, 20, 


21, 32, 35, 36 

AIR 1964 Raj 140 = 1964 Raj LW 178, 
Thakar Lal v. Nathulal 37 
(1962) C. W. N. 1061 of 1961, D/- 15-2-1962 
= 64 Pun LR 469, Nand Kishore Vaid v. 
Punjab State 33, 36 
AIR 1961 SC 1457 = (1962) 1 SCR 574, 
Daryao v. State of U. P. 16 
AIR 1960 SC 941 = (1960) 3: SCR 590, 
Satyadhyan Ghosal v. Smt. Deorajin 
Debi 16 
AIR 1957 Bom 94 = 58 Bom LR 592, Vina- 
Male Gopal Limaye v. Laxman Kashi- 
ath ; 8, 9, 10, 42 
AIR 1955 SC 425 = (1955) 2 SCR 1, San- 
gram Singh v. Election Tribunal, Kotah 37 


A.L R. 


(1955) Revn. Petn. Nos. 233 to 242 of 1955 
(Bom), Mrs. Dossibai N. B. Jeejeebhoy v. 
Hingoo Manohar Missar 42 

AIR 1953 SC 65 = 1953 SCR 377, Mohan- 
lal v. Benoy Krishna 15 

AIR [943 Cal 460 = 76 Cal LJ 183, Abhoy 
Kanta v. Gopinath Deb 15 

AIR 1932 Lah 401 = 33 Pun LR 649 (FE), 
Meharchand v. Mulkhi Ram 

AIR 1928 Cal 777 = 33 Cal WN 126 (EB, 


Tarini Charan v. Kedaranath 12, 18, 20 
1901 AC 495 = 70 LIPC 76, Quinn v. 
Leathem 17 
(1884) ILR 10 Cal 1087, Cowri Koer v. Audh 
Koer 20 


I. S. Tiwana, Deputy Advocate-General 
(Punjab), for Appellants; H. L. Sibal, Sr. 
Advocate with S. C. Sibal and Kapil Sibal, 
for Respondent. 


S. S. SANDHAWALIA, J.:— The com- 
plexities of the practical application of the 
otherwise settled principles of constructive 
res judicata have necessitated this reference 
to the Full Bench. The question for determi- 
nation has been formulated in the following 
terms:-— 


“Whether the decision of the High Court 
declining to issue a writ of mandamus on the 
assumption that a statutory rule was valid 
operates as res judicata in a subsequent suit 
instituted after the statutory rule had been 
declared as unconstitutional by the Supreme 
Court of India? 


The facts are not in dispute and a brief mar- 
shalling thereof with particular reference to 
the issue of law involved, therefore, suffices. 
Pt. Nand Kishore, respondent, was employed 
as an Assistant in the Food Distribution 
Branch of the Punjab Civil Secretariat when 
he was compulsorily retired from service by 
an order in the following terms:— 


“Order of the Governor of Punjab: 


Sanction is accorded under the provisions of 
Rule 5.32 (b) of the Punjab Civil Services 
Rules, Volume II, to the compulsory retire- 
ment “from Government service of Shri Nand 
Kishore Assistant Food Distribution Branch, 
Toone Civil Secretariat, with apumediate ef- 
ec 


2. He will be entitled to such propor- 
tionate pension and death-cum-retirement 
gratuity as may be admissible under the 
tules. 


Chandigarh Sd/- E: N. Mangat Rai, 
Dated the Chief Secretary to Govt. 


6th January, 1961. Punjab” 


2. Against the abovesaid order the res- 
pondent represented to the higher authori- 
ties but no relief was apparently granted. He 
also submitted a memorial to the Governor 
but was informed on the 9th of June, 1961, 
that the same had been considered and Te- 
jected. 


3. Nand Kishore respondent then 
moved Civil Writ No. 1061 of 1961 praying 
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for the quashing of the order dated the 6th 
of January, 1961, retiring him compulsorily. 
This writ petition came up before a Division 
Bench consisting of I. D. Dua and Tek 
Chand, JJ. The learned Counsel for the res- 
pondent assailed the impugned order of com- 
pulsory retirement before the Bench on a 
variety of grounds. The Division Bench in 
a lucid and detailed judgment referred to all 
the points raised on behalf of the petitioner 
and repelling the same dismissed the writ 
petition on the 5th February, 1962. Conse- 
quently the impugned order of compulsory 
retirement of the 6th January, 1961, was up- 
held. Admittedly no appeal was taken against 
the decision of the Division Bench. 


4. On the 24th of February, 1964, the 
respondent filed a suit in the Court of the 
Senior Subordinate Judge, Patiala, for a dec- 
laration that the order dated the 6th January, 
1961, compulsorily retiring him was invalid 
and that he continued to be in the service of 
the Punjab Government enjoying all the ne- 
cessary rights and benefits thereof. An 
amended plaint dated the 28th of May, 1964, 
was allowed to be filed in order to enable him 
to claim the additional relief regarding the 
payment of arrears of pay to the respon- 
dent. In the written statement filed in the 
suit by the State of Punjab it was inter alia 
pleaded that the suit was barred by the prin- 
ciples of res judicata because the matter had 
been heard and finally disposed of by the 
Division Bench judgment of the Punjab High 
Court, in Civil Writ No. 1061 of 1961. On 
the pleadings eight issues were struck by the 
trial Court but for the purpose of this case 
reference to the two issues Nos. 3 and 4 in 
the following terms suffices:— 


3. Whether the suit is barred by res judi- 
cata ? 


4. Whether the order dated 6th January, 
1961, of the compulsory retirement of the 
plaintiff is illegal, void, without jurisdiction, 
inoperative, mala fide, unconstitutional and 
unauthorised? If so, with what effect? 
The trial Court arrived at the following cryp- 
tic finding on Issue No. 3:— 

“The plaintiff had filed a writ petition in 
the High Court. Copy of the judgment is 
Exhibit D.4. The view of our High Court 
is that judgment in writ petition does not 
operate as res judicata. I decide this issue 
against the defendant.” : 
On Issue No. 4 the trial Court held that in 
Gurdev Singh Sidhu v. State of Punjab, AIR 
1964 SC 1585, already Rule 9.1 of the Pepsu 
Regulations had been struck down and there- 
fore Rule 5.82 of the Punjab Civil Services 
Rules, Vol. I, which was similar in nature 
was also invalid and consequently the im- 
pugned order of compulsory retirement pass- 
ed thereunder was illegal. As a necessary 
consequence the suit of the respondent was 
decreed and he was granted a declaration 
that his compulsory retirement was illegal and 
further a decree for Rs. 11,321.75 P. as ar- 
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rears of salary ete., with costs was passed in 
his favour. 


5. The State of Punjab has come up 
in appeal against the above-said judgment 
and decree. The specific and indeed the only: 
point urged on its behalf before the referring 
Division Bench — as also before us — was 
that the suit of the respondent is barred by 
the principles of res judicata and hence the 
finding of the Court on issue No. 3 was in- 
correct. Now it is manifest that the reason- 
ing of the trial Court for deciding issue No. 3 
against the appellant State is clearly unsus- 
tainable. The sole ground for that finding 
was that an earlier judgment in a writ peti- 
tion did not operate as res judicata in the 
subsequent suit. In Gulabchand v. State of 
Gujarat, AIR 1965 SC 1153, their Lordships 
have now held in categorical terms that a 
decision in an earlier writ petition on merits 
bars a subsequent suit involving the same 
question and for the same relief on the gene- 
ral principles of res judicata. This legal pro- 
position being no longer in doubt the learn- 
ed counsel for the respondent has rightly not 
attempted to support the finding on issue 
No. 3 for the reasons above-mentioned but 
instead has raised new legal grounds to which 
detailed reference is made hereafter. 

6. Coming now to the question Tor- 
mulated for determination by the Full Bench 
it may be stated that I was a member of 
the Division Bench which referred the same. 
Closer scrutiny, however, reveals that Rule 
5.32 of the Punjab Civil Services Rules, under 
the provisions of which the order of compul- 
sory retirement was passed was not as such 
declared unconstitutional by the Supreme 
Court. What in fact was struck down by 
their Lordships in Gurdev Singh Sidhu’s case 
AIR 1964 SC 1585 was Article 9.1 (as am- 
ended by the Governor of Punjab by notifi- 
cation issued on the 19th January, 1960) of 
the Pepsu Service Regulations, Vol. I, which 
was closely similar in import to Rule 5.32 
above-said. Also the decision in Gurdev 
Singh Sidhu’s case was rendered on the Ist 
of April, 1964, that is before the institution 
of the present suit by the respondent on the 
24th of February, 1964. These two factual 
matters are no longer disputed on behalf of 
the parties and the question referred to the 
Full Bench would now be construed in this 
background. 


7. The core of the argument on be- 
half of the respondent now rests on the ob- 
servations of their Lordships in Mathura 
Prasad Sarjoo Jaiswal v. Dossibai N. B. 
Jeejeebhoy, AIR 1971 SC 2355. Relying 
heavily thereupon Mr. H. L. Sibal has con- 
tended that a pure question of law can never 
be res judicata between the parties. He, 
therefore, submitted that the fact that the 
Division Bench in C. W. No. 1061 of 1961 
had upheld the order dated the 6th January, 
1961, of the compulsory retirement of the 
respondent was no bar to the trial Court sub- 
sequently striking the same down on the 
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ground that “Rule 5.32 of the Civil Services 
Rules on which this order was founded was 
unconstitutional. 


8. The scope and ambit of the ratio 
in Mathura Prasad’s case, AIR 1971 SC 
2355, therefore, is the crux of the matter 
before us. This is so because counsel for both 
sides have sought to seek support from ob- 
servations in the very judgment. If I may say 
so, the matter is not entirely free from diffi- 
culty and, therefore, a very close analysis of 
the facts and the reasoning of this case be- 
comes inevitable. In the abcve-said case 
one Mrs. Dossibai had granted a lease of an 
open piece of land to Mathura Prasad for 
constructing buildings for residential or busi- 
ness purposes. The appellant Mathura Prasad 
made construction on the Jand and later he 
submitted an application in the Court of the 
Civil Judge, Borivili, that the standard rent 
of the land be determined under Section 11 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. The Civil 
Judge rejected this application on the ground 
that the provisions of the statute above-men- 
tioned did not apply to open land let out 
for constructing buildings for residence, edu- 
cation, business, trade or storage. This order 
was confirmed on September 28, 1955, by a 
learned Single Judge of the Bombay High 
Court in a group of revision applications, 
namely, Dossibai N. B. Jeejeebhoy Nos. 233 
to 242 of 1955 Bom. There arase, however, 
a sharp conflict of judicial opinion regarding 
the construction to be placed on Section 6 (1) 
ot the Bombay Rents, Hotel and Lodging 
House Rates Control Act and the matter was 
referred to a Division Bench for resolving 
the same. Gajendragadkar, J., speaking for 
the Division Bench in the case reported as 
Vinayak Gopal Limaye v. Laxman Kashi- 
nath Athavale, AIR 1957 Bom 94, held that 
the question whether Section 6 (1) of the Act 
applied to any particular lease must be deter- 
mined on its terms and a building lease in 
respect of an open plot was not excluded 
from Section 6 (1) of the Act solely because 
open land may be used for residence or edu- 
cational purposes only after a structure is 
built thereon. 


9. Relying upon the law laid down in 
Vinayak Gopal Limaye’s case AIR 1957 
Bom 94, Mathura Prasad appellant then filed 
a fresh application in Court for determining 
the standard rent of the premises. The trial 
Judge rejected the application holding that 
the question whether to an open piece of 
land let for purposes of constructing building 
for residence, education, business or trade, 
Section 6 (1) of the Act applied was res judi- 
cata since it had been finally decided by the 
High Court between the same parties in res- 
pect of the same land in the earlier proceed- 
ing for fixation of standard rent. This was 
confirmed by a Bench of the Court of Smal 
Causes and later by the High Court of Bom- 
bay. With special leave the appellant appeal- 
ed to the Supreme Court. 


A.I.R. 


— Iœ It is worthy of particular notice 
that meanwhile an appeàl was taken against 
the decision of the Single Judge of the iom- 
bay High Court in Civil Revision Application 
No. 233 of 1955, dated the 28th September, 
1955 (Bombay) and in the judgment report- 
ed as Mrs. Dossibai N. B. Jeejeebhoy v. 
Khemchand Gorumal, AIR 1966 SC 1939, 
the view expressed therein was overruled. 
Their Lordships of the Supreme Court refer- 
red with approval to the view expressed ear- 
lier in Vinayak Gopal Limaye’s case AIR 
1957 Bom 94, and affirmed the ratio thereof. 
Though the appeal of Mrs. Dossibai was dis- 
missed on another ground, the view of law 
expressed by the learned Single Judge in 
Civil Revision Application No. 233 earlier was 
authoritatively and finally set aside. 


ii. Their Lordships allowed the ap- 
peal in Mathura Prasad’s case AIR 1971 SC 
2355 on a two-fold ground, holding that the 
earlier decision of the Civil Judge that he 
had no jurisdiction to entertain an application 
for determination of standard sent was pa- 
tently erroneous in view of the judgment in 
AIR 1966 SC 1939; and further if this er- 
roneous decision regarding the jurisdiction of 
the Court was allowed to become conclusive, 
it would assume the status of a special rule 
of law applicable to the parties in derogation 
to the rule declared by the Legislature. 


12. Did their Lordships in Mathura 
Prasad’s case AIR 1971 SC 2355, in- 
tend to lay down an abstract and 


unqualified proposition that a question of 
law (and for that matter a pure question of 
law) between the parties can never be res 
judicata in a subsequent proceeding? My 
answer to that query is in the negative. A 
reference to the body of the judgment dis- 
closes ‘that it is in terms an affirmance of the 
view expressed earlier in the Full Bench case 
of Tarini Charan v. Kedar Nath, AIR 1928 
Cal 777. Their Lordships have repeatedly re- 
ferred to it with approval and in fact quoted 
in extenso from the observations of Chief 
Justice Rankin in the said case. A refer- 
ence to this judgment reveals that the first 
question formulated by the referring Divi- 
sion Bench for determination was as fol- 
lows:—- ; 

“Whether an erroneous decision on a 
pure question of law operates as res judicata 
in a subsequent suit where the same question 
is raised.” ' 


In the context of the above-said question, 
Chief Justice Rankin observed as follows:— 

“As regards the first question, I am not 
of opinion that any categorical answer can 
be given to the question as framed and I 
do not think that it would be wise for a 
Full Bench to ‘attempt an exhaustive exposi- 
tion of all the considerations which are rele- 
vant in determining whether a previous deci- 
sion does or does not operate as res judicata.” 
Elaborating further the learned Chief Justice 
opined that indeed pure questions of law 
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‘* were of various kinds and could not possibly 
be dealt with as though they were all tte 
same or absolutely identical. Especially he 
listed the questions of law regarding prove- 
dure; those affecting jurisdiction; and issues 
of limitation in which apart from the rights 
of parties the interest of the public and the 
Court itself would be equally involved, and 
for that reason such questions may merit the 
application of special considerations. 


13. Viewed in the background of the 
observations in the Full Bench of Tarini 
Charan’s case AIR 1928 Cal 777 (FB) (supra) 
which has been expressly affirmed, the ob- 
servations in Mathura Prasad’s case AIR 1971 
SC 2355 negative any possible assumption 
that the Supreme Court intended to lay down 
any blanket rule that pure questions of law 
can never operate as res judicata betwixt the 
parties. Indeed as held by Rankin, C. J., 
was neither possible nor desirable to seein 
a categorical answer to any such abstruse 
proposition. 

14, Again what their Lordships have 
themselves observed in the course of the 
judgment in Mathura Prasad’s case AIR 1971 
SC 2355 negatives the argument on behalf 
of the respondent that a question of law like 
the interpretation of a statute cannot be res 
judicata. At two places in the judgment it 
was observed authoritatively in these terms:— 


“A previous decision of a competent 
Court of facts which are the foundation of 
the right and the relevant law applicable to 
the determination of the transaction which is 
the source of the right is res judicata. A 


previous decision on a matter in issue is a, 


composite decision; the decision on law can- 
not be dissociated from the decision on facts 
on which the right is founded. A decision 
on an issue of law will be as res judicata in 
a subsequent proceeding between the same 
parties, if the cause of action of the subse- 
quent proceeding be the same as in the pre- 
vious proceeding, “but not when the cause of 
action is different, nor when the law has 
since the earlier decision been altered by a 
competent authority, nor when the decision 
relates to the jurisdiction of the Court to 
try the earlier proceeding, nor when the zar- 
lier decision declares valid a transaction which 
is prohibited by law.” 
and again 

“A mixed question of law and fact de- 
termined in the earlier proceeding between 
the same parties may not, for the same rea- 
son, be questioned in a subsequent proceeding 
between the same parties. But, where the 
decision is on a question, of law, i.e., the inter- 
pretation of a statute, it will be res judicata 
in a subsequent proceeding between the same 
parties where the cause of action is the same, 
for the expression ‘the matter in issue’ in 
Section 11, Code of Civil Procedure, means 
the right litigated between the parties, ie., 
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the facts on which the right is claimed or de- 
nied and the law applicable to the determi- 
nation of that issue.” (Emphasis supplied). 


It can hardly be disputed that a matter of 
interpretation of a statute is a question of 
law and may well fall within the rather slip- 
pery and loose expression of “a pure ques- 
tion of law”, Nevertheless as noticed above, 
their Lordships have observed in no uncer- 
tain terms that a question of interpretaticn 
of a statute also may well become res judicata 
in a subsequent proceeding between the same 
parties where the cause of action is the 
same. 


15. There is then such a long line of 
authoritative precedents of the Supreme Court 
bearing directly on this aspect of the doct- 
rine of res judicata that it becomes well-high 
impossible to hold that Mathura Prasad’s case 
AIR 1971 SC 2355 was intended by their 
Lordships to take a directly contrary view 
thereto or to unsettle the previous binding 
precedents. It is a safe rule of construction 
that a judgment of the final Court is not 
implied to overrule its earlier decisions which 
were not even cited before it. As early as 
1953 Ghulam Hasan, J., speaking for the 
Court in Mohanlal v. Benoy Kishna, AIR 
1953 SC 65, laid down as follows:— 


“There is ample authority for the pro- 
position that even an erroneous decision on 


a question of law operates as res judicata | be- 
tween the parties to it. The correctness or 


otherwise of a judicial decision has no bear- 
ing upon the question whether or not it ope- 
tates as res judicata. A decision in the pre- 
vious execution case between the parties that 
the matter was not within the competence of 
the executing Court, even though erroneous 
is binding on the parties; see Abhoy Kanta 
v. Gopinath Deb, AIR 1943 Cal 460.” (em- 
phasis supplied). 


16. In the two decades that have 
gone by since the above-said enunciation of 
the law there has never been a deviation 
from the rule laid down therein and indeed 
the principles have found reiteration at the 
hands of their Lordships in innumerable devi- 
sions. Enunciating the principles underlying 
the rule it was later observed as follows in 
Satyadhyan Ghosal v. Smt. Deorajin Debi, 
AIR 1960 SC 941:— 


“The principle of res judicata is based on 
the need of giving a finality to judicial deci- 
sions. What it says is that once a res is 
judicata, it shall not be adjudged again. Pri- 
marily it applies as between past litigation 
and future litigation. When a matter whetber 
on a question of fact or a question of Jaw 
— has been decided between two parties in 
one suit or proceeding and the decision is 
final, either because no apreal was taken to 
a higher court or because the appeal was dis- 
missed, or no appeal lies, neither party will 
be allowed to a future suit or proceeding be- 
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tween the same parties to canvass the mat- 
‘ter again.” (emphasis supplied). 

Again in this very context it is unnecessary 
to advert in detail to the well-known ratio 
af the celebrated case of Daryao v. State 
of U. P. AIR 1961 SC 1457. In Devilal 
Modi v. Sales Tax Officer, Ratlam, AIR 1965 
SC 1150, the principle of constructive res 
judicata was extended in its application to 
the writ petitions even in the context of the 
enforcement of fundamental rights with the 
following authoritative observations by Chief 
Justice Gajendragadkar speaking for the 
Court:-— 

“As we have already mentioned, though 
the Courts dealing with the questions of the 
infringement of fundamental rights must 
consistently endeavour to sustain the said 
rights and should strike down their unconsti- 
tutional invasion, it would not be right to 
ignore the principle of res judicata altogether 
in dealing with writ petitions filed by citizens 
alleging the contravention of their fundamen- 
tal rights. Considerations of public policy 
cannot be ignored in such cases, and the basic 
doctrine that judgments pronounced by this 
Court are binding and must be regarded as 
final between the parties in respect of mat- 
ters covered by them must receive due con- 
sideration.” ` 


Gulabchand Chhotalal Parikh v. State of Guja- 
rat, AIR 1965 SC 1153, which has already 
been referred to, again reiterated that a deci- 
sion on merits on a matter after contest 
-given in a writ petition would operate as res 
judicata in a subsequent regular suit be- 
tween the same parties with respect to the 
same matter. It is unnecessary to multiply 
authorities and it suffices to mention that the 
rule was again reiterated by a Bench consist- 
ing of J. C. Shah and K. S. Hegde, JS., in 
Sri Bhavanarayanaswamiviri Temple v. Vada- 
palli Venkata Bhavanarayana Charyulu, 1970 
(1) SCC 673. Viewed in the background of 
the precedents referred above it is manifest 
that Mathura Prasad’s case in 1971 was not 
intended to make any radical departure from 
the settled law but was indeed a reiteration 
of the accepted principles of res judicata 
which had been repeatedly enunciated by 
their Lordships earlier. 


17. What exactly then is the ratio de- 
cidendi in Mathura Prasad’s case AIR 1971 
SC 2355? It is manifest that the sole 
issue in the appeal was as to the jurisdiction 
- of the Court of Small Causes for determining 
the standard rent of premises constructed in 
pursuance of a building lease of an open site. 
Therefore, the authority is a precedent prima- 
rily on the limited issue of the jurisdiction 
of a Court. What directly arose for deter- 
mination therein and what has been specifi- 
cally laid down by their Lordships is — that 
a patently erroneous decision (directly cont- 
rary to a Supreme Court judgment) in a pre- 
vious proceeding in regard to the jurisdiction 
of a Court could not become res judicata be- 
tween the parties. The weighty reason for so 
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holding was that such a result would create `“ 
a special rule of law applicable to the parties 
in relation to the jurisdiction of the Court 
in violation of rule of law declared by the 
legislature. It is manifest that this enuncia- 
tion was an engrafted exception to the gene- 
ral principle noticed in the judgment itself, 
ie., a question of law including the interpre- 
tation of a statute would be res judicata be- 
tween the same parties where the cause of ac- 
tion is the same. 


I am inclined to the view that it. is un- 
profitable and indeed unwarranted to extract 
an observation and a sentence here and there 
from the judgment and to build upon it on 
the ground that certain results logically fol- 
low therefrom. Such a use of precedent was 


disapproved by the Earl of MHalsbury 
L. C in Quinn v. Leathem, 1901 
AC 405. Approving that view and quot- 


ing extensively therefrom their Lordships of 
the Supreme Court in State of Orissa v. 
Sudhansu Sekhar Misra, AIR 1968 SC 647 
have categorically observed as foilows:— 


“A decision is only an authority for what 
it actually decides. What is of the essence in 
a decision is its ratio and not every observa- 
tion found therein nor what logically follows 
from the various observations made in it.” 


18. In strictness, therefore, the ratio 
decidendi of Mathura Prasad’s case AIR 1971 
SC 2355 is confined to the issue of jurisdic- 
tion of the Court but it is equally well-set- 
ted that the obiter dicta of their Lordships 
is entitled to the greatest respect and weight 
and is indeed binding if it can be found that 
they intended to lay down a principle of law.| 


‘The issue, therefore, is as to what else, apart 


from the ratio, was sought to be laid down 
by the Supreme Court in this case. The very 
closely guarded language used by their Lord- 
ships in the body of the judgment leads me 
to conclude that they wished to confine their 
observations within the narrowest limits. The 
expression used (which is sought to’ be ex- 
tended on behalf of the respondent) is — “a 
pure question of law unrelated to the right 
of the parties to a previous suit”. It is very 
significant that their Lordships, with their 
meticulous precision of language, have no- 
where laid down in the judgment that a pure 
question of law can never be res judicata be- 
tween the parties. Indeed it has been said 
to the contrary in terms. The emphasis, 
therefore, in the expression abovesaid is on 
the fact that such a pure question of law 
must be unrelated to the rights of the par- 
ties. Ht stands noticed that a decision by a 
Court on a question of law cannot be abso- 
lutely dissociated from the decision on the 
facts on which the right is founded. Conse- 


. quently what was exactly to be connoted by 


the expression “a pure question of law un- 
related to the rights of the parties” was it- 
self expounded upon by their Lordships. 
Without intending to be exhaustive, the Court 
has indicated specifically the exceptional cases 
in which special considerations apply for ex- 
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cluding them from the ambit of the general 
principle of res judicata. The principle of 
aw which their Lordships herein have reite- 
ated is that a pure question of law including 
ithe interpretation of a statute will be res 
judicata in a subsequent proceeding between 
the same parties. To this salutary rule, four 
specific exceptions are indicated. Firstly, the 
obvious one, that when the cause of action is 
different, the rule of res judicata would not 
be attracted. Secondly, where the law has, 
since the earlier decision, been altered by a 
competent authority. Thirdly, where the ear- 
lier decision between the parties related to the 
jurisdiction of the Court to try the earlier 
proceedings, the same would not be allowed 
to assume the status of a special rule of law 
applicable to the parties and therefore, the 
matter would not be res judicata. Fourthly, 
where the earlier decision declared valid a 
transaction which is patently prohibited by 
law, that is to say, it sanctifies a glaring ille- 
gality. 


19. Applying the abovesaid rule 
with its engrafted exceptions, one may now 
proceed to determine whether the earlier 
decision in Civil Writ No. 1061 of 1961 was 
a pure question of law unrelated to the rights 
of the parties. To my mind, it was patently 
not so. The matter that was directly and sub- 
stantially in issue in the writ proceedings was 
the validity of the order of compulsory re- 
tirement dated January 6, 1961. The express 
prayer for relief in the writ petition was that 
the order retiring the petitioner compulsorily 
be set aside as illegal and it be further direct- 
ed that the petitioner therein did not cease 
to hold his post under the Government. This 
specifically, is the matter directly and sub- 
stantially in issue in the subsequent present 
suit. In terms the relevant claim herein is 
for a declaration that the order of the Gov- 
ernor of Punjab dated January 6, 1961, com- 
pulsorily retiring him was illegal and conse- 
quently the plaintiff continued to be in the 
service of the Punjab Government in his ori- 
ginal post. Can it be reasonably said that 
che earlier decision was one unrelated to the 
tights of the parties? A bare reference to 
the Division Bench judgment in C. W. 
No. 1061 of 1961 would show that the issue 
of the validity of the order was one found- 
ed upon and inextricably enmeshed with the 
rights upon which the learned Judges had 
adjudicated in detail. The issue rested square- 
ly upon facts and rights as also on the inter- 
pretation. of the service rules applicable to 
the respondent-employee; the rights of the 
employee to continue in service; and the 
power of the employer to determine the same 
by way of compulsory retirement. Far from 
being an issue unrelated to the rights of the 


parties, it was in fact founded on the parti- , 


cular rights of either an equally related to 
the facts which gave rise to the interpretation 
and applicability of the relevant rule and the 
determination of the other question of law. 
Hence applying the observations of the Sup- 


_ thority subsequent 


- such radical or startling proposition. 
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reme Court (on which so much reliance was 
placed by the learned Counsel for the res- 
pondent) one cannot say that the upholding 
of the same impugned order of compulsory 
retirement earlier by the Division Bench was 
a pure question of law un-related to the rights 
of the parties. 

20. With some ingenuity Mr. Sibal 
had then attempted to bring his client’s case 
within the exception that a question of law is 
not res judicata between the parties if the 
said law has been altered by a competent au- 
to the earlier decision. 
Counsel contended that the Supreme Court in 
Gurdev Singh’s case AIR 1964 SC 1585 had 
struck down Rule 9.1 of the Pepsu Regula- 
tions as ùnconstitutional and this judgment 
had hence effected a change in the law ap- 
plied by the Division Bench in Civil Writ No. 
1061 of 1961. Indeed Mr. Sibal has been! 
pushed, by force of logic, into taking up an 
extreme position and has contended that the 
moment a Court of record or a superior 
Court overrules an earlier decision on a pcint 
of law or declares d statutory provision as 
ultra vires, then all decisions rendered earlier 
inter partes would become nugatory and the 
parties thereto would be entitled to re-agitate 
the issues over again subject to the law of 
limitation. I am unable to accede to zeny 
Such 
a result would indeed run counter to the set- 
tled principles of res judicata that finality 
must ultimately attach to a decision of <he 
Court, if not appealed from, irrespective of 
the correctness of the same. , If every lis be- 
tween the parties is liable to be re-opened 
by a subsequent change of legal opinion, then 
all earlier litigation relevant thereto would al- 
ways be in a flux. Learned Counsel for zhe 
respondent was repeatedly invited to cite eny 
authority which laid down, that the declara- 
tion of a statute as ultra vires or the over- 
ruling of an earlier decision would re-open 
all the decided matters within the period of 
limitation flowing from the date of such deci- 
sion, but he had frankly conceded his in- 
ability to cite any judgment in support of his 
contention. There is, however, high autho- 
rity to the contrary. Chief Justice Rankin 
-in Tarni Charan’s case AIR 1928 Cal 777 
(FB) repelled an identical submission in lan- 
guage which is worthy of recapitulation— 

“The legislature, by statute, may alter 
the rights of parties and when it does so, it 
makes such provision as it thinks proper to 
prevent injustice. Courts of law are in no 
way authorized to alter the rights of parties. 
They profess, at all events, to ascertain the 
law, and if the binding character of a deci- 
sion upon a concrete question as to the terms 
of a particular holding is to fluctuate with 
every alteration in the current of authority, . 
the Courts will become an instrument for the 
unsettlement of rights- rather than for the as- 
certainment thereof. The principle relied 
upon is abhorrent to Section 11, Civil Pro- 
cedure Code and to the general intention of 
the doctrine of res judicata. 
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In an earlier decision in Gowri Koer v. 
Audh Koer, (1884) ILR 10 Cal 1087, Chief 
Justice Garth speaking for the Bench has this 
to say on the point:— . 

“But although those learned Judges may 
have made a mistake in point of law in the 
decision at which they arrived in 1873, their 
decision upon the point at issue is neverthe- 
less a res judicata as between the parties, and 
it is no less a res judicata, because it may 
have been founded on an erroneous view of 
the law, or a view of the law which this 
Court has subsequently disapproved.” 


In view ‘of the above it has been rightly con- 
tended on behalf of the appellant-State that 
the alteration of the law by the competent 
authority as an exception in the context of 
the rule of res judicata means a change en- 
acted by the legislature and not by virtue 
of a different interpretation subsequently 
given by the Court. The Courts of record 
including the Supreme Court only interpret 
the law as it stands but do not purport to 
amend the same. Their Lordships’ decisions 
declare the existing law but do not enact any 
fresh law. 


21. Lastly it was contended on be- 
half of the respondent that the earlier deci- 
sion of the Division Bench in the Civil Writ 
was erroneous on the point of the validity 
of Rule 5.32 of the Punjab Civil Services 
Rules, and therefore could not remain bind- 
ing between the parties, Reliance was plac- 
ed on Gurdev Singh’s case, AIR 1964 SC 
1585 to show that a provision in pari materia 
with the said rulé in Article 9.1 of the Pepsu 
Regulations had been held unconstitutional 
and on a parity of reasoning Rule 5.32 may 
also be not sustainable. There is obviously 
no merit in this contention because the hal- 
lowed and unchallenged rule is that the cor- 
rectness or otherwise of a previous judicial 
decision has no bearing upon the question 
whether or not it operates as res judicata. 
Once it is found that the rule is attracted, 
then the correctness or otherwise of the ear- 
lier decision is irrelevant to the issue. 


22. For the foregoing reasons my ans- 
wer to the question formulated for determi- 
nation is in the affirmative. 

23. The case will now go back to the 
Division’ Bench for decision. 

BAL RAJ TULI, J.:— 
have nothing to add. 

M. R. SHARMA, J.:— 25. With ut- 
most respect to my learned brother S. S. 
Sandhawalia, J., I have not been able to 
concur with the view taken by him. 

26. The respondent joined the service 
of the erstwhile State of Patiala as officiating 
Octroi Maharrir in May, 1941. After the for- 
mation of the Patiala and East Punjab States 
Union (hereinafter referred to as Pepsu) on 
August 20, 1948, he was-integrated in the 
service of the Pepsu and promoted as an As- 
sistant with effect from October 6, 1955. He 
was confirmed in this post on September 1, 





24. I agree and 
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1956, and after the merger of Pepsu with 
the erstwhile State of Punjab, he was taken 
up as an Assistant in the Punjab Civil Secre- 
tariat, Chandigarh, with effect from Novem- 
ber 1, 1956. Sometime in August, 1960, the 
Additional Chief Secretary to the Government 
of Punjab, served a notice upon the respon- 
dent to show cause why he be not compul- 
sorily retired from service under Rule 5.32 
of the Punjab Civil Services Rules Volume II. 
In reply, the respondent wrote to the said 
officer that he should be given an opportunity 
of explaining things personally, because he 
was likely to level some allegations against 
his superior authorities. It is alleged that no 
such opportunity was given to him and vide 
orders dated January 6, 1961, which were 
communicated to him on January 16, 1961, 
he was compulsorily retired from Govern- 
tment service. He filed a suit in the Court of 
Subordinate Judge First Class, Patiala, on 
the ground that his compulsory retirement 
under the impugned orders tantamounted to 
his removal or dismissal from service within 
the meaning of Article 811 of the Constitu- 
tion inasmuch as his services ‘had been ter- 
minated on allegations of misconduct, ineffi- 
ciency, slackness and malingering. It was 
also alleged that the rule relating to compul- 
sory retirement, which had been invoked in 


- his case, was hit by Article 311 (2) of the 


Constitution. 


27. In the written statement filed on 
behalf of the State, some preliminary ob- 
jections were taken. It was submitted that 
the matter involved was not justiciable and 
that the suit was barred under Sec- 
tion 11 of the, Code of Civil Procedure be- 
cause the writ petition filed by. the respon- 
dent relating to the ‘point in issue’ had been 
dismissed by the Punjab High Court. The 
other material plea which appears in para 
6 (c) of the written statement is reproducéd 
as under:— 


“The correctness of the contents of this 
para is denied. The correct position is that 
the amendment of Rule 5.32 of the Punjab 
Civil Service Rules Volume IT was made with 
the concurrence of the Government of India 
to whom a reference was made under Sec- 
tion 115 of the States Re-organisation Act.: Ac- 
cordingly the amended rules applied to all 
Punjab Government servants, including those 
of the erstwhile Pepsu. So far as the plain- 
tiff is concerned he definitely opted for the 
Pension Rules etc., as contained in the Pun- 
jab C. S. R. Vol. II as amended upon 24th 
March, 1958 (copy attached). Accordingly, 
the petitioner cannot in any case urge that 
the rules regarding compulsory retirement 
after 10 years of qualifying service is not 
binding on him. The changes made in rules 
after his appointment are binding on the plain- 
tif as he continued to serve the defendant 
under. amended rules of service. The amend- 
ed up-to-date rules of service constituted the 
contract of service between the plaintiff and 
the defendant ” 
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28. The learned trial Court framed 
the following issues:— 

(1) Whether the Civil Courts at Patiala 
have territorial jurisdiction to try the suit? 

(2) Whether the matter in question is not 
justiciable ? 

(3) Whether the suit is barred by res 
judicata ? 

(4) Whether the order dated 6th Janu- 
ary, 1961, of the compulsory retirement of 
the plaintiff is illegal, void, without jurisdic- 
tion, inoperative, mala fide, unconstitutional 
and unauthorised. If so, with what effect ? 

(5) Whether the notice under Section 80, 
Civil Procedure Code is invalid? 


(6) Whether the plaintiff is entitled to 
the amount in suit? 

(7) Whether the plaintiff 
interest as claimed ? 

(8) Relief. 


29. All the issues were decided in 
favour of the respondent and his claim for 
Rs. 13,649.08 was decreed. The State of Pun- 
jab was also ordered to pay interest at the 
rate of 6% per annum on this amount from 
June 10, 1964, till the date of realisation of 
this amount by the respondent. 


30. The State of Punjab has come up 
in appeal against this judgment solely on the 
ground that Civil Writ No. 1861 of 1961 filed 
by the respondent had been dismissed by a 
Division Bench of this Court on February 5, 
1962, and so the suit filed by the respondeat 
was barred by the principle of res judicata. 

31. When the matter came up for 
hearing before the Division Bench, it was ar- 
gued on behalf of the respondent that a deci- 
sion on a pure question of law unrelated to 
facts, which gave rise to a right could not be 
deemed to be the matter in issue and such a 
decision could not operate as res judicata in 
subsequent litigation. Since this point was 
likely to be raised in a large number of cases, 
the following question of law was referred io 
the Full Bench for its opinion:— 

“Whether the decision of the High Court 
declining toissue a writ of mandamus on the 
assumption that a statutory rule was valid 
operates as res judicata in a subsequent suit 
instituted after the statutory rule had been 
declared as unconstitutional by the Supreme 
Court of India?” - 


32. I deem it necessary to observe at 
this stage that the present suit was filed on 
February 24, 1964, and AIR 1964 SC 1585, 
was decided on April 1, 1964, i.e., after the 
institution of this suit. However, Moti Ram 
Deka v. General Manager, North East Fron- 
tier Riy., AIR 1964 SC 600, upon which reli- 
ance had been placed in Gurdev Singh’s case 
(supra), was decided on December 5, 1963. 
In other words, the principle on the basis of 
which second proviso to Article 9.1 of the 
Pepsu Services Regulations, Volume I (here- 
inafter ‘called the Pepsu Regulations), was 
declared illegal as being opposed to Article 311 
of the Constitution, had been settled earlier. 


is entitled to 
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Even otherwise, this Court had taken the view 
that dismissal of a writ petition on merits did 
not bar a regular suit on the same cause of 
action. This view was, for the first time, 
overruled in AIR 1965 SC 1153, which was 
decided on December 14, 1964. Even if the 
decision in Gurdev Singh’s case AIR 1964 
SC 1585 (supra) had come during the pen- 
dency of the suit, the learned trial Court was 
bound to take judicial notice of subsequent 
events which in this case was the law declar- 
ed by the Supreme Court, which is binding 
on all the subordinate Courts as laid down in 
Article 141 of the Constitution. The date of 
the institution of the suit, therefore, bears no 
relevance to the principle of law involved in 
this case. 


33. In C. W. No. 1061 of 1961 (Punj) 
Nand Kishore Vaid v. Punjab State, filed 
by the respondent, he had urged that his case 
was governed by Article 9.1 of the Pepsu 
Regulations, the first proviso to which laid 
down that the Government could retire a 
Government servant after he had completed 
a qualified service of 25 years and the Gov- 
ernment could not assume the power to com- 
pulsorily retire a servant after he had com- 
pleted ten years of service by amending the 
rules. It was also averred that the Govern- 
ment could not affect the position of its exist- 
ing Government servants by any unilateral ac- 
tion without obtaining the consent of the Gov- 
ernment servants concerned to the changed con- 
ditions. Second proviso to Article 9.1 of the 
Pepsu Regulations introduced by a notifica- 
ao issued on January 19, 1960, reads as 
under:-— 


_ “Provided further that Government re- 
tains an absolute right to retire any Govern- 
ment servant after he has completed ten 
years qualifying service without giving any 
reason and no claim to special compensation 
on this account will be entertained. This 
tight will not be exercised except when it is 
in the public interest to dispense with the 
further services of a Government servant such 
as on account of inefficiency, dishonesty, cor- 
ruption or infamous conduct. Thus, the rule 
is intended for use............ = 

34. Rule 5.32 of the Punjab Civil 
Services Rules, Volume II, incorporates the 
conditions of grant of pension to the retiring 
Government servants. This rule was amend- 
ed on November 27, 1957. The new rule 
provided that a retiring Government servant, 
if permitted to retire from service after 
completing qualifying service of 25 years 
or such less time as may for any special class 
of Government servants be prescribed, would 
be eligible to receive pension. Note 1 ap- 
pearing under this rule was worded in ex- 
actly the same manner in which the second 
proviso to Article 9.1 of the Pepsu Regula- 
tions was worded. It appears that Rule 5.32 
of the Punjab Civil Services Rules Volume II 
had been amended earlier and the Pepsu 
Regulations were amended in 1960 so as to 
bring the two provisions at par. In this view 
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of the mattter, it would make no difference 
whatsoever whether the service of the respon- 
dent had been terminated under second pro- 
viso to Article 9.1 of the Pepsu Regulations 
or under Note 1 appearing under Rule 5.32 
of the Punjab Civil Services Rules Volume 
IJ]. The controversy which the High Court 
was called upon to resolve in C. W. No. 1061 
of 1961 was whether a public servant could 
be compulsorily retired in exercise of powers 
under a service rule which allowed the Gov- 
ernment to retire him after he had put in ten 
years of service. 


The Division Bench which decided this 
petition on February 5, 1962, observed as 
under:— 

“No principle or authority has been cited 
in support of this submission, nor has the 
counsel drawn our attention to any provi- 
sion of law which confers on the petitioner 
the right to continue in service if the State 
does not require his services any more. There 
is of course no binding agreement conferring 
any such right on the petitioner, at least 
none was pointed out to us. Without a bind- 
ing precedent or other convincing argument, 
I cannot persuade myself to quash the im- 
pugned order as contrary to law and unau- 
thorised on the basis of this submission. 


It has next been submitted that Rule 9.1 
of the Pepsu Regulations contained in Chap- 
ter IX as it existed before the Notification 
of 1960, by which the power to retire com- 
pulsorily after 10 years of service was includ- 
ed in the rules, governs the present case and 
in the background of this rule compulsory 
retirement before 25 years of service must 
be considered to amount to wrongful remo- 
val, hit by Article 311 of the Constitution. 


. This contention ignores the notification 

of 30th September, 1957, by means of which 
it had become permissible to compulsorily 
retire a person after 10 years of service. 
When once it is held that the petitioner had 
opted for being governed by the Punjab 
Civil Services Rules Vol. IJ as amended upto 
24th March, 1958, there can scarcely be any 
question of Pepsu Rule 9.1 operating to the 
exclusion of the Punjab Rules. As a matter 
of fact, the amended Punjab Rules would also 
seem to meet the petitioner’s second point 
already disposed of. This rule does clearly 
contemplate the existence of power in the 
Government to retire the petitioner com- 
pulsorily after 10 years of service.” 


Apparently, the Division Bench held that 
Article 311 of the Constitution was not at- 
tracted because Article 9.1 of the Pepsu Re- 
gulations had been amended and even if 
Rule 5.32 of the Punjab Civil Services Rules 
Vol. II was applied to the case of the res- 
pondent that would also meet the point raised 
on his behalf. The case was not decided 
on the basis that, where, while reserving the 
power to the State to compulsorily retire a 
public servant a rule is framed prescribing 
a proper age of superannuation and- another 
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tule is added giving the power to the State 
to compulsorily retire a permanent- public 
servant at the end of 10 years of his service, 
that rule would be violative of Article 311 (2) 
of the Constitution. In other words, whether 
it was second proviso to Article 9.1 of the 
Pepsu Regulations or Note 1 to Rule 5.32 of 
the Punjab Civil Services Rules Vol. H, the 
same was presumed to be valid and the retire- 
ment of the respondent under any of these 
constitutionally invalid provisions was held to 
be valid. The Division Bench also observed 
that under Article 310 of the Constitution, 
the tenure of office of persons serving the 
State was subject to the pleasure of the Gov- 
ernor. This pleasure was of course subject 
to Article 311 but a show-cause notice was 
required to be given to a Government servant 
in case he was to be dismissed, removed, of 
reduced in rank only. The compulsory re- 
tirement of a Government servant did not 
per se amount to removal, and so the peti- 
tion of respondent was dismissed. 

35, In Moti Ram Deka’s case AIR 
1964 SC 600 (supra), the Court was called 
upon to consider the validity of Rules 148 (3) 
and 149 (3) of the Railway Rules. These 
Rules authorised the termination of services 
of: the railway employees by serving them a 
notice for a requisite period or paying them 
their salary for the said: period in lieu of 
notice. The Court held that a person who 
substantively held a permanent post had a 
tight to continue in service subject to two 
exceptions: (i) superannuation and (ii) com- 
pulsory retirement. The second exception 
was affirmed by the Court with the reserva- 
tion that rules of compulsory retirement 
would be valid if, having fixed*-proper age of 
superannuation, they permit the compulsory 
retirement of a. public servant, provided he 
has put in the minimum period of service. 
The Court observed that if the compulsory 
retirement permitted the authority to retire 
a public servant at a very early stage of his 
career, the question whether such a rule would 
be valid might have to be considered on a 
proper occasion. 


In Gurdevy Singh’s case AIR 1964 SC 
1585 (supra), the Court had te consider the 
validity of second proviso to Article 9.1 of 
the Pepsu Regulations. It relied upon Moti 
Ram Deka’s case (supra) and observed as 
under :— 

“Therefore, it seems that only two ex- 
ceptions can be treated as valid in dealing 
with the scope and effect of the protection 
afforded by Article 811 (2). If a permanent 
public servant is asked to retire on the ground 
that he has reached the age of superannuation 
which has been reasonably fixed, Art. 311 (2) 
does not apply, because such retirement is 
neither dismissal nor removal of the public 
servant. If a permanent public servant is 
compulsorily retired under the rules which 
prescribe the normal age of superannuation 
and provide for a reasonably long period of 
qualified service after which alone compulsory 
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retirement can be ordered, that again may not 
amount to dismissal or removal under Arti- 
cle 311 (2) mainly because that is the effect 
of a long series of decisions of this Court. 
But where while reserving the power to the 
State to compulsorily retire a permanent pub- 
lic servant, a rule is framed prescribing a 
proper age of superannuation, and another 
tule is added giving the power to the State 
to compulsorily retire a permanent public ser- 
vant at the end of 10 years of his service, that 
cannot, we think, be treated as falling outside 
Article 311 (2). The termination of the ser- 
vice of a permanent public servant under 
such a rule, though called compulsory retire- 
ment, is in substance, removal under Arti- 
cle 311 (2).” 


It does not need elaborate arguments to hold 
that the Service Rules must be held to be 
void if they come in conflict with Article 311 
of the Constitution. These Rules are fram- 
ed under Article 309 of the Constitution, the 
opening words of which are “subject to the 
provisions of this Constitution” ......... , which 
implies that these Rules must not come in 
conflict with any constitutional provision. It 
is precisely for this reason that second pro- 
viso to Article 9.1 of the Pepsu Regulations 
and Note 1 to Rule 5.32 of the Punjab Civil 
Services Rules Volume II were suitably am- 
ended on May 31, 1965, and the Government 
was empowered to compulsorily retire its ser- 
vants soon after they had put in 25 years of 
service. 


36, In view of the above observations 
made in Gurdev Singh’s case AIR 1964 SC 
1585 (supra), the decision in C. W. No. 1061 
of 1961 (Punj) filed by the respondent must 
be deemed to,.. have been overruled. The 
period for whi®A the respondent had served 
the Government was never in dispute at any 
stage. It was agreed and indeed it is a matter 
of fact that he had put in less than 25 years 
of service when the orders of his compulsory 
retirement were passed. If the judgment given 
in that petition is allowed to stand in the 
way of the respondent, then the following con- 
sequences would ensue :— 


Firstly, the decision of the High Court 
on a pure question of law unrelated to facts, 
i.e., the right of the Government to retire 
its servant under either second proviso to 
Article 9.1 of the Pepsu Regulations or under 
Note .1 appearing under Rule 5.32 of the 
Punjab Civil Services Rules Volume IL would 
have to be regarded as binding on him. 

Secondly, the respondent would be deem- 
ed to be governed by a service rule which 
was not only different from the rules govern- 
ing other public servants but which had also 
been held void by the highest Court -of the 
land. In other words an unconstitutional rule 
would have to be clothed with validity by a 
judicial process. 


Thirdly, the principle that a decision bas- 
ed on law which is subsequently altered or 
amended does not operate as res judicata 


ee 
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would have to be given a complete go by in 
the case of the respondent. 

Can it be done? To answer this gues- 
tion, one has to understand the true ambit 
and the scope of the principle of res judicata 
ensbrined in Section 11 of the Code of Civil 
Procedure. Shorn of surplusages this section 
reads as under :— 

“No Court shall try any suit or issue in ~ 
which the matter directly and substantially in 
issue has been directly and substantially in 
issue in a former suit between the same parties, 
or between parties under whom they .or any 
of them claim, litigating under the same title, 
in a Court competent to try such subsequent 
suit or the suit in which such issue has been 
subsequently raised, and has been heard and 
finally decided by such Court.” 

This section is based upon two maxims of 
common law— . 

(i) interest reipublicae ut sit finis litiam— 
it concerns the State that there be an end to 
law suits. 

Gi) nemo debet bis vexari pro una et 
eadem cause— no man should be vexed twice 
over for the same cause. 

But for the rule contained in this section, 
there would be no end to litigation and the 


‘rights of litigants would be involved in end- 


less confusion. 


37. Apart from this, there are some 
other principles which have acquired statutory 
recognition in the Code of Civil Procedure 
(hereinafter called the Code). One such prin- 
ciple has been enunciated in Sangram Singh 
v. Election Tribunal, Kotah,*AIR 1955 SC 
425, in the following terms :— 


“Now a code of procedure must be re- 
garded as such. It is ‘procedure’ something 
designed to facilitate justice and further its 
ends: not a penal enactment for punishment 
and penalties; not a thing designed to trip 
people up. Too technical a construction of 
sections that leaves no room for reasonable 
elasticity of interpretation should therefore be 
guarded against (provided always that justice 
is done to ‘both’ sides) lest the very means 
designed for the furtherance of justice be 
used to frustrate it.” 


In Mehar Chand v. Mulkhi Ram, AIR 1932 
Lah 401, it was observed as under :— 

“The Code of Civil Procedure is an adjec- 
tive law as opposed to substantive law and 
is not primarily intended to create new rights 
or to take away existing rights. Its main 
function is to provide and regulate the pro- 
cedure of thé Courts for enforcing the rights 
of the parties.” 


In Thakar Lal v. Nathulal, AIR 1964 Raj 
140, it was stated thus— 


“It would be a grave mistake therefore if 
we may say so with utmost deference, to for- 
get that it deals with procedural matters, that 
is, with matters relating to the machinery for 
the enforcement of substantive rights, as con- 
tra-distinguished from the substantive rights 
themselves. As to the latter rights, we must 
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look elsewhere, that is, to the statute law or 
the general principles of law. Indeed, even 
in matters relating to procedure, it seems to 
us to be recognised that all procedure should 
be accepted to be permissible unless it is pro- 
hibited by the Code of Procedure either ex- 
pressly or by necessary implication.” 


: 38. Procedural Jaw is the hand-maid 

of justice and if the provisions of a statute 
are capable of two interpretations, the one 
which advances the interests of justice should 
be adopted. 


39. The other principle which is 
worthy of mention is that an act of Court 
shall prejudice no man. Under this principle, 
a Court of law is entitled to correct its own 
mistakes apart from the statutory jurisdiction 
conferred upon it to correct any error com- 
mitted by it in the course of:a trial. Under 
this very principle, a Court would be deemed 
to have a power to interpret laws in such a 
manner that its power to correct its own errors 
could be freely exercised in the absence of 
anything to the contrary in a statute. 

40. All the three principles enunciated 
above have a pride of place in our system 
of laws. Each one of them may have indi- 
vidual area of operation but cases also arise 
in which a Court is called upon to draw upon 
more than one of them. In that event, the 
Court is under a duty to read them harmoni- 
ously and to strike a happy balance between 
them. It is settled law of the pleadings that 
a party to a cause has to plead facts leaving 
it to the Court, to apply the principles of law. 
If a decision is given on a mixed question of 
law and facts, then it cannot be re-opened 
because it is in the interest of all concerned 
that there should be some finality to the litiga- 
tion and nobody should be vexed again over 
the same cause. The Court cannot be blam- 
ed because the facts have to be proved by 
the parties and the law has to be interpreted 
in the background of these facts. But if a 
wrong decision on a pure question of law 
is given, then really speaking it is the Court 
itself which is to be blamed. [If finality is 
attached to such a decision then the principle 
that the act of a Court shall injure nobody 
would have to be ignored. In such a situa- 
tion, justice may have to be denied to an 
aggrieved party because of mere technicalities 
of procedural law. Again, where a Court 
has no jurisdiction to decide a matter. the 
decision given by it could not be regarded as 
binding in subsequent proceedings. Otherwise, 
a Court would be arrogating to itself a power 
to create jurisdictions instead of exercising 
them in accordance with the mandate given 
by the Legislature. 

41. A Court discovers law and does 
not lay it down. When law is changed by 
the competent authority, it cannot insist that 
the decision given by it on the basis of old 
Jaw should be regarded as sacrosanct. 

42. In AIR 1971 SC 2355, the contro- 
versy arose out of the following facts. The 
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A.I. R. 
appellant had acquired a lease of vacant site . 
from the respondent for constructing build- 
ings for residential or business purposes. He 
filed a petition under Section 11 of the Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act, 1947 (hereinafter called the 
Bombay Act), for determining the standard 
rent, The Civil Judge rejected the application 
holding that the provisions of this Act did 
not apply to open land Iet for constructing 
buildings for residential and business purposes. 
This order was confirmed by a learned Single 
Judge of the Bombay High Court in a group 
of revision petitions (Nos. 233 to 242 of 1955) 
Mrs. Dossibai N. B. Jeejeebhoy v. Hingoo 
Manohar Missar, but in another case report- 
ed as ILR (1956) Bom 827 = (AIR 1957 Bom 
94) the Court held that the question whether 
Section 6 (1) of the Bombay Act applies to 
any particular lease must be determined on 
its terms and a building lease in respect of 
an open plot is not excluded from Section 6 
(1) of this Act. Relying upon Vinayak Gopal’s 
case ILR (1956) Bom 827 = (AIR 1957 
Bom 94) (supra), the appellant filed a fresh 
petition in the Court of Small Causes, Bombay 
for an order determining the standard rent of 
the premises. This application was dismissed 
by the Court on the ground that the same 
was barred by the principle of res judicata, 
This order was confirmed by the Bombay 
High Court. In the meantime the view ex- 
pressed by the Bombay High Court in Civil 
Revn. Appin. No. 233 of 1955 (Bom) was 
overruled by the Supreme Court in Mrs. 
Dossibai N. B. Jeejeebboy v. I. Khemchand 
Gorumal, AIR 1966 SC 1939. 


The appellant approached the Supreme 
Court with special leave. The, Court observed 
as under :— Ka 


“A pure question of law unrelated to 
facts which give rise to a right, cannot be 
deemed to be a matter in issue. When it is 
said that a previous decision is res judicata, 
it is meant that the right claimed has been 
adjudicated upon and cannot again be piaced 
in contest between the same parties. A pre- 
vious decision of a competent Court on facts 
which are the foundation of the right and 
the relevant Jaw applicable to the determina- 
tion of the transaction which is the source 
of the right is res judicata............ 

A question relating.to the jurisdiction of 
a Court cannot be deemed to have been final- 
ly detérmined by an erroneous decision of 
the Court. If by an erroneous interpretation 
of the statute the Court holds that it has no 
jurisdiction, the question would not, in our 
judgment, operate as res judicata. Similarly 
by an erroneous decision if the Court assumes 
jurisdiction which it does not pcssess under 
the statute the question cannot operate as res 
judicata between the same parties, whether 
the cause of action in the subsequent litiga- 
tion is the same or otherwise.” 


Where, however, the question is one pure- 
ly of law and it relates to the jurisdiction of 





1974 


the Court or a decision of the Court sanction- 
ing something which is illegal, by resort to 
the rule of res judicata a party affected by 
the decision will not be precluded from chal- 
lenging the validity of the order under the 
tule of res judicata, for a rule of procedure 
cannot supersede the law of the land. | 

Tf the decision in the previous proceeding 
be regarded as conclusive it will assume the 
status of a special rule -of law applicable to 
the parties relating to the jurisdiction of the 
Court in derogation of the rule declared by 
the Legislature.” 

(Emphasis supplied). 

43. In my humble opinion, these ob- 
servations provide an excellent illustration how 
the three principles of procedural law men- 
tioned above should be read and applied in 
a harmonious manner. If the principles en- 
unciated in Mathura Prasad’s case AIR 1971 
SC 2355 (supra) are applied to the- instant 
case, it becomes obvious that the decision 
given in C. W. 1061 of 1961 cannot operate 
as tes judicata. The decision whether second 
proviso to Article 9.1 of the Pepsu Regula- 
tions or Note .1 appearing under Rule 5.82 
of the Punjab Civil Services Rules Vol. I 
could be validly invoked to justify the order 
of compulsory retirement was a decision on 
a pure question of law unrelated to facts. 
These rules could not be held constitutional 
in the case of the petitioner and unconstitu- 
tional qua all. other public servants. After 
the decision of the Supreme Court in Mathura 
Prasad’s case (supra) these rules would have 
to be considered as non-existent. Some rule 
which does not exist cannot form the basis 
of -a binding judgment. In Niranjan Singh 
v. State of Madhya Pradesh, AIR 1972 SC 
2215, it was held that the principle of res 








judicata is inapplicable to a fundamentally 


lawless order. Furthermore, after the highest 
Court of the land had declared these rules to 
. be invalid, the High Courts were bound to take 
notice of this declaration even qua past tran- 
sactions. Otherwise, they would be arrogat- 
ing to themselves the power of prospective 
overruling, which, according to the pronounce- 
ments made in I. C. Golak Nath v. State of 
Punjab, AIR.1967 SC 1643, lies solely within 
the domain of the Supreme Court. 


44, Even on behalf of the appellant, 
it has not been disputed that a wrong deci- 
sion on the point of jurisdiction of-a Court 
cannot operate as res judicata. Mathura 
Prasad’s cdse AIR 1971 SC 2355 (supra) is 
a clear authority for this proposition. In that 
case, the Civil Judge had held that the Bom- 
bay Act did not apply to apen land let for 
- constructing buildings for residential and busi- 
ness purposes. Under that Act, the applica- 
tion for fixation of standard rent also lay 
before the Court of Small Causes. It is, 
therefore, obvious that the Civil Courts were 
charged’ with the duty of administering 
the provisions of the Bombay Act. When the 
Civil Tudge. held that Section 6 (1) of the 
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Bombay Act did not apply to open land let 
for constructing buildings, the decision ren- 
dered by him was regarded as a decision 
touching the jurisdiction of the Court. In 
the instant case, the decision given in C. W. 
No. 1061 of 1961 (Punj), has laid down that 
a Government servant could be retired under 
second proviso to. Article 9.1 of ‘the Pepsu 
Regulations or under Note .1 to Rule 532 
of the Punjab Civil Services Rules Vol.‘ Il. 
On a parity of reasoning, it must be held 
that the decision in that writ petition related 
to the jurisdiction of the Court. A wrong 
decision on this point could not operate as the 
bar of res judicata. . 


45. For the reasons mentioned above, 
I would answer the question referred to the 
Full Bench in the negative. 


BY THE COURT .; 


46. By majority the answer to the 
question referred to the Full Bench for deci- 
sion and as formulated in the opening part of 
the judgment of Sandhawalia, J., is returned 
in the affirmative. The case will now go back 
to the Division Bench for decision. 


Answer in the affirmative. 
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FULL BENCH : 
D. K. MAHAJAN, C. J., R. S. NARULA 
AND - 
PRITAM SINGH PATTAR, JJ. 
Amrik Singh and another, Appellants v. 
Karnail Singh and others, Respondents. 
Second Appeal No. 471 of 1972, D/- 2-5- 
1974 decided by Full Bench on order of re- 
ference made by D. K. Mahajan, J. on 22-9- 
1972. 
Index Note:— (A) Civil P. C. (1903), 
O. 32, R. 3 (4) — Failure to issue notice — 
Effect — Only irregularity — Validity of 
decree not affected in absence of prejudice — 
(Cr. Ref. :— Civil P. C., S. 99). 


Brief Note :— (A) No irregularity by way 
of an omission to send a notice as required 
under Order 32, Rule 3 shall operate to 
tender void the presumed representation of 
the minors in a suit, unless such omission has 
in fact, prejudiced their defence, and such 
prejudice is not a matter of assumption or 
presumption but of proof. AIR 1924 Mad 
763, Foll. Case law fully reviewed and dis- 
cussed. (Paras 10, 15, 21) 

But complete disregard of the provisions 
of Order 32, Rule 3 (4) or Rule 4 (3) would 
make the order appointing a guardian ad 
litem for a minor one without jurisdiction 
and null and void. AIR 1965 Cal 562, Foll; 
AIR 1957 Pat 260, Dissented from. 

(Para 15) 
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AIR 1968 Pat 12 = 1968 BLJR 658, Rama- 
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AIR 1926 All 545 = 24 All LJ 970 (FB, 
Ram Rekha Singh v. Ganga Prasad 22 
AIR 1924 Mad 763 = 80 Ind Cas 541, K. Tiru 
Malacharyulu v. A. Venkiah 21 
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AIR 1922 Pat 291 = 3 Pat LT 451, Rani 
Chhatra Kumari Debi v. Panda Radha- 
mohan Singari 12 
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Pd. v. Prabodh Chandra Mitra 7,9 
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Krishna Dar v. Har Prasad 12 
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P. S. Jain with S. S. Rathor, for Appel- 
lants; S. L. Puri with Muneshwar Puri, 
Rameshwar Puri and V. K. Shanji, for Res- 
pondents. 


D. K. MAHAJAN, C. J. :— The question 
which has necessitated this case to be heard 
by a larger Bench is, whether non-compliance 
with the provisions of Order 32, Rule 3, Code 
of Civil Procedure in every case renders the 
decree a nullity? 


2. The 
plaintiff’s suit. 
suit for possession by pre-emption filed by 
Karnail Singh plaintiff. The sale sought to 
be pre-empted was made by Asa Singh, grand- 
father of the plaintiff. The vendees, defend- 
ants 1 to 4, are Amrik Singh and three others. 


Courts below decreed the 
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This decree was passed in a. 


A. I. R. 


They are real brothers. Defendants 3 and 4, 
Amrik Singh and Vir Singh are minors. In 
the plaint the minors were sued through their 
real brother Satnam Singh as their . guardian. 
An application was made under Order 32, 
Rule 3 of the Code of Civil Procedure to the 
effect that Satnam Singh, defendant No. 1, 
the eldest brother of the minors, be appointed 
their guardian. It was also mentioned that 
Ajit Singh brother, Mangal Singh father, 
Smt. Tirath Kaur mother and an officer of 
the Court were fit to be appointed as guardian 
of the minors. It was stated that defendant 
No. 1 had no interest adverse to the minors; 
and in case defendant No. 1 refuses to act 
as the guardian any one out of the other 
persons mentioned be appointed as the guar- 
dian. Notice of this application was issued 
to the minors.as well as defendant 2, the 
father and the mother. Notice was not served 
on the father or the mother but it was served 
on the two defendants as well as on the 
minors. Defendant No. 1 refused to act as 
the guardian and thereafter the Court pro- 
ceeded to appoint Shri Madan Gopal Advo- 
ee ie the Court guardian for defendants 3 
an 


3. The suit was contested by the two 
major brothers on all conceivable grounds. 
The trial Court decreed the suit and this 
decision has been maintained by the learned 
District Judge. Before the learned District 
Judge, the contention was raised that the 
decree of the trial Court was a nullity, in- 
asmuch as, the provisions of O. 32, R. 3 had 
not been complied with. This contention was 
negatived by the lower appellate Court. 
Against the decision of the lower appellate 
Court, a second appeal was preferred to this 
Court. This appeal was placed before me 
on 22nd September, 1972, and I directed that 
it be heard by a Full Bench so far as the two 
minors were concerhed. The appeal filed by 
the major defendants was rejected on merits. 
On the merits, the decision with regard to 
the minor defendants would be the same. 


4, Before proceeding to determine the 
question referred it would be appropriate to 
notice Section 99 of the Code of Civil Pro- 
cedure which is in the following terms :— 


“No decree shall be reversed or: substan- 
tially varied, nor shall any case be remanded, 
in appeal on account of any misjoinder of 
pasties or causes of action or any error, 
defect or irregularity in any proceedings in 
the suit, not affecting the merits of the case 
or the jurisdiction of the Court.” 


In Kiran Singh v. Chaman Paswan, AIR 1954 
SC 340, it was observed by their Lordships 
of the Supreme Court, while dealing with 
Section 99 that “when a case had been tried 
by a Court on the merits and judgment ren- 
dered, it should not be liable to be reversed 
purely on technical grounds, unless, it had 
resulted in failure of justice......... ” While 
dealing with the provisions of the Code of 
Civil Procedure it was observed in Sangram 
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Singh v. Election Tribunal, Kotah, AIR 1955 
SC 425, as follows :— - 


“Now a code of procedure must be re- 
garded as such. It is ‘procedure’, something 
designed to facilitate justice and further its 
ends: not a penal enactment for punishment 
and penalties; not a thing designed to trip 
people up. Too technical a construction of 
sections that leaves no room for reasonable 
elasticity of interpretation should, therefore, 
be guarded against (provided always that jus- 
tice is done to ‘both’ sides) lest the very means 
designed for the furtherance of justice-be used 
to frustrate it. 


Next, there must be ever present to the 
mind the fact that our laws of procedure are 
grounded on a principle of natural justice 
which requires that men should not be con- 
demned unheard, that decisions should not be 
reached behind their backs, that proceedings 
that affect their lives and property should not 
continue in their absence and that they should 
not be precluded from participating in them. 
Of course, there must be exceptions and 
where they are clearly defined they must be 
given effect to. But taken by and large, and 
subject to that proviso, our laws of procedure 
should be construed, wherever that is reascn- 
ably possible, in the light of that principle.” 


5. The question that requires deter- 
mination is, as to whether the non-compliance 
with the provisions of Order 32, Rule 3, the 
relevant part of which is in the following 
terms, invariably renders the decision of the 
Court a nullity? :— 


. “R. 8. (1) Where the defendant is a 

minor, the: Court, on being satisfied of the 
fact of his minority, shall appoint a proper 
person to be guardian for the suit for such 
minor. 


(2) An order for the appointment of a 
guardian for the suit may be obtained upon 
application in the name and on behalf of the 
minor or by the plaintiff. 

(3) The plaintiff shall file with his plaint 
a list of relatives of the minor and other per- 
sons, with their addresses, who prima facie 
are most likely to be capable of acting as 
guardian for the suit for a minor defendart. 
The list shall constitute an application by the 
plaintiff under sub-rule (2), above. 


(6) Any application for the appointment 
of a guardian for the suit and any list fur- 
nished under this rule shall be supported ty 
an affidavit verifying the fact that the pro- 
posed guardian has no interest im the matters 
in controversy in the suit adverse to that of 
the minor and that each person proposed is 
a fit person to be so appointed. 


(7) No order shall be made on any ap- 
plication under this rule except upon notice 
to any guardian of the minor appointed cr 
declared by an authority competent in that 
behalf or, where there is no sucb. guardian, 
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upon notice to the father or other natural 
guardian of the minor or, where there is no 
father or other natural guardian, to the per- 
son in whose care the minor is, and after 
hearing any objection which may be urged 
on behalf of any person served with notice 
under this sub-rule: 

Provided that the Court may, if it sees 


- fit, issue notice to the minor also.” 


6. It may be mentioned ‘that all illegal 
decisions are not necessarily nullities. The 
illegalities would naturally render a decision 
imperfect. If the illegality strikes at the root 
of a matter and causes injustice, surely it has 
to be removed. But if the illegality results 
in no injustice, the mere fact that the deci- 
sion is illegal would not render the decision 
a nullity. It is in the light of these observa- 
tions that the present case has to be approa- 
ched. Now, what are the facts proved? They 
are that the sale sought to be pre-empted 
is in favour of four brothers, two of whom 
were majors. Thus, the interests of the minor 
brothers as, well as the major brothers were 


identical. The major brothers contested the 
suit for pre-emption on all conceivable 
grounds. No doubt, the trial Court proceed- 


ed correctly in the matter of Order 32, 
Rule 3 (7), but failed to comply with same 
to its fullest extent. It did not wait to ses 
the service of notice on the father and th2 
mother. The brother had refused to act and 
in this situation a Court guardian was ap- 
pointed. It is on these facts that it has to 
be determined whether there has been a failur2” 
of justice and the interests of the minors have 
been adversely affected. To say the least, this 
has not happened. So far as the decided 
cases go, there seems to be an apparent con- 
fict but it is not real. In fact, each case has 
turned on its own peculiar facts and, there- 
fore, the observations made therein have 
necessarily to be confined to the facts of that 
particular case. Š 


7. I now propose fo deal with the 
cases cited by the learned counsel for the ap- 


pellants. They are: 
. 1. Sayed Mahbub Hassain Shah v. Anju- 

man Imdad Qarza, AIR 1942 Lah 129; 

2. Rajendra Prasad v. Prabodh Chandra 
Mitra, AIR 1921 Pat 25; 

3. Krishna Behari v. Kedar Nath, AIR 
1954 Pat 349; 

4. Ramchandar Singh v. Gopi Krishna, 
AIR 1957 Pat 260; 

5. Ramachandra Pd. Singh v. Rampunit 
Singh, AIR 1968 Pat 12; 

6. Nirmal Chandra Ray v. Khandu 
Ghose, AIR 1965 Cal 562; 

7. S. Govindan v. Lakshmi Bharathi, 
AIR 1964 Ker 244; 

8. Inder Pal Singh v. Sarnam Singh, 
AIR 1951 All 823; and 

9. Rangammal v. Minor Appasami, AIR ` 


1973 Mad 12. 


8. So far as Sayed Mahbub Hussain 
Shah’s case AIR 1942 Lah 129 is concerned, 
this decision is an authority for the propasi- 
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tion that if a minor is not represented at all, 
the decree against him is null and void. The 
question is that where a guardian ad-litem 
has been appointed by the Court but the pro- 
cedure of Order 32, Rule 3 is not strictly 
followed, can the decree be said to be a 
nullity? So far as the minors are concerned, 
they are represented. However, the person 
who represents them has been appointed by 
not strictly following the procedure prescribed. 
At best, this can amount to an illegality but 
not of such a nature’as to render the decree 
void. In the case before the Lahore High 
Court, no guardian ad-litem had at all been 
appointed for the minors. 


9, So far as Rajendra Prasad’s case 
AIR 1921 Pat 25 is concerned, in this case a 
guardian ad-litem was appointed upon the 
application made by the plaintiff and no 
notice of that application was served upon 
the minors or upon the guardian whom it was 
proposed to appoint, and in this situation it 
was held that the order was without jurisdic- 
tion. In this case, to start with the minors 
were represented by their mother who died 
and after her death an application was made 
by the plaintiff for the appointment of a 
Court guardian and no notice of that applica- 
tion was given to the minors or to the guar- 
dian whom it was proposed to appoint. The 
notice to the proposed guardian is essential 
for the reason that he may not like to act 
as the guardian and if that is so, the interests 
_of the minor would suffer. This case, there- 
fore, has no analogy to the facts of the pre- 
sent case. 

10. In Krishna Behari’s case AIR 1954 
Pat 349, the mother was the certificated guar- 
dian but in spite of that one Maulvi Muham- 
mad Majeed, a pleader, was appointed guar- 
dian ad-litem. The process was also served on 
the mother but she was not described in the 
process as the certificated guardian. In spite 
of this infirmity it was held as follows :— 

“When the Court, in ignorance of the 
fact that the minor has a guardian appointed 
by a competent authority, appoints another 
person, that does not by itself vitiate either 
the decree passed in the suit or the sale held 
in execution of the decree. The whole qus- 
tion is whether any prejudice has been caused 
to the minor, and, in the absence of any 
allegation of fraud or prejudice to the minor 
caused by the irregularity, the proceedings 
must be regarded as valid.” 


it will appear that this decision does not sup- 
port the contention of the learned counsel and 
is in line with the view which I am inclined 
to take, namely that the illegality in not strict- 
ly adhering to the provisions of Order 32, 
Rule 3 does not necessarily render the decree 
void, or, in other words, a nullity. 


1L The case on which very strong 
reliance has been placed by the learned coun- 


sel for the appellants is AIR 1957 Pat 260. ` 


In this case, during the execution proceedings, 
on the death of the father his minor son was 
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substituted under the guardianship of his 
mother. No notice under Order 32, Rule 3 
(4) was served either on the minor or on his 
mother, his proposed guardian. A pleader 
was appointed as a guardian ad-litem. The 
plaintiff on attaining majority brought a suit 
for declaration that the sale of the plaintiff's 
share was without jurisdiction, void and not 
binding on him. The trial Court held that 
the sale would not bind the minor because 
a pleader had been appointed guardian ad- 
litem without any notice under Order 32, 
Rule 3 (4) to the minor or his natural guar- 
dian. When the matter came to the High 
Court, it was placed before a Single Judge 
who referred the same to a Division Bench. 
It was observed by the Division Bench :— 


“If therefore, a minor is not effectively 
represented in a suit, or in an execution pro- 
ceeding, such a defect is not one of mere 
form, but of substance, and, it goes to the 
root of the jurisdiction of the Court, and, 
therefore, such a minor in the eye of law is 
not a party to such a suit, or an execution 
proceeding, and, as such, no order passed, or 
decree made against him in such a suit, and 
no proceeding taken, or sale held in execution 
proceeding against him ex parte in his ab- 
sence will bind him or his estate at all.” 
Thereafter, the learned Judges. discussed the 
entire case law on the subject including 
Krishna~Behari’s case AIR 1954 Pat 349 and 
held as follows :— 


“1. Order 32, Rule 3 (4) of the Code is 
mandatory and imperative, and its terms must 
be strictly complied with. Unless notices in 
terms of Order 32, Rule 3 (4) are served on 
the minor and his guardian, and, when in 
spite of service of such notice they do not 
choose to appear, only then and, then only, 
the Court gets jurisdiction to appoint a 
guardian ad-litem for such a minor. But, even 
then, before appointing a guardian for the 
minor the Court must, as required by 
Order 32, Rule 4 (8), obtain consent of the 
person proposed to be appointed guardian 
for the minor. 


Disobedience of these mandatory pro- 
visions leads to the consequence that there is 
no proper party to the suit, in the eye of law, 
and the minor is not a party to the suit, or 
proceeding, notwithstanding that his name 
appears on the record, and as such, he must 
be deemed in law to be wholly unrepresented, 
and, consequently the jurisdiction of the 
Court to proceed againt such a minor will 
be ousted and, the Court will have no juris- 
disction to render any judgment, or pass any 
order against such a minor, and, when such 
a minor is not a party to an execution pro- 
ceeding the execution Court also has no 
jurisdiction to sell his propérty, because the 
Court has no jurisdiction to sell the property 
of a person, who is- not a party to the suit, 
or the execution proceeding. 


The mere fact that a pleader guardian- 
ad-litem has been appointed by the Court, 
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without complying with the mandatory pro- 
visions of Order 32, Rule 3 (4), of the Code, 
and the further fact that such a pleader 
guardian has acted on behalf of such 2 minor, 
cannot clothe him with the power to act 
as such on behalf of such a minoz, and he 
must be considered to be disqualified frem 
acting as such guardian under the express 
provisions of Order 32, Rule 3 (4) of the 
Code, and therefore, in such a case also the 
minor is not properly a party to the proceeding 
and the judgment rendered or any order 
passed against him is without jurisdiction, and 
null and void, and the Court will have no 
jurisdiction in such a case also to proceed 
to sell his property. 

2. Where, however, there is a mere če- 
fect, such as absence of a formal order ap- 
pointing a person as guardian-ad-litem, not- 
withstanding that the notices in terms of 
Order 32, Rule 3 (4), and, Order 32, Rule 4 (3) 
have been served, such a defect in the op- 
pointment of the guardian will not necessarily 
be fatal to the proceeding, unless it is shown 
that the minor was prejudiced by the defect 
because such a defect is a mere irregularity, 
and a defect of mere form, and not of sub- 
stance, and it does not go to the root of the 
the jurisdiction of the Court to render any 
judgment against such a minor. 


3. When, therefore, sub-rule (4) of Rule 3 
of Order 32 of the Code, hed been broken 
and completely disregarded, such a dis- 
obedience results in nullification of the order 
appointing guardian, and, therefore, in such 
a case the question of prejudice or no pre- 
judice to the minor is irrelevant. Such. a de- 
fect being of substance and going to the root 
of the jurisdiction of the Court, the question 
of prejudice or no prejudice to the minor is 
not the determining factor in order to as- 
certain the invalidity of the proceeding against 
such a minor. Such a proceeding is null and 
void against the minor, even when no pre- 
judice has been caused to him by such a 
defect.” 

12, It is interesting to observe that 
while dealing with Krishna Behari’s case, AIR 
1954 Pat 349 which decision is more in line 
with the facts of the present case, the learn- 
ed Judges observed as follows :— 

“The sixth and the last case, relied upon 
is of AIR 1954 Pat 349 decided by Narayan 
and Jamuar, JJ. In this case, the only defect 
was that instead of a certificated guardian 
in ignorance another person was appointed 
guardian of the minor. It was held that as 
no prejudice had been caused to the minar, 
and there was no fraud, this irregularity did 
not make the proceedings invalid. 

On a review of all the above mentioned 
cases of this Court, and, which have been 
telied upon by the appellants, it will. there- 
fore appear that: 

(i) None of the cases, except the case of 
AIR 1923 Pat 242 (2), were cases in which 
there was non-compliance of Order 32, 
Rule 3 (4); 
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(ii) Some of these cases were cases in 
which Order 32, Rule 4 (3) had been violated, 
but the Ccurts did not consider and refer to 
the earliest Bench decision of this Court in 
AIR 1917 Pat 161 which was exactly on the 
point, and, which held a contrary view; 

(iti) In the rest of the cases, there was 
only an absence of a formal order of appoint- 
ment, which was covered by Walian’s case 
(1903) ILR 30 Cal 1021 (PC); 


(iv) In none of the cases, the Court tried 
to find out the basis of Walian’s case, nor 
did the Court consider the most imporzant 
fact that Order 32, Rule 4 (3) was a new 
provision introduced for the first time only 
in the Code,of 1908, and, that there was no 
similar provision in the Code of 1882, on 
the basis of which Walian’s case was decided, 
and which fact made a material difference in 
the legal position; and 


(v) In AIR 1923 Pat 242 (2) also, P. R. 
Das, J., who delivered the main judgment, as 
stated before, did not either consider the 
earlier Bench decisions of this Court in AIR 
1921 Pat 25 and AIR 1917 Pat 161, nor, did 
his Lordship keep in view the fact that in the 
Code of 1882, which was the basis of 
Walian’s case, there was no provision similar 
to either Order 32, Rule 3 (4), or Order 32, 
Rule 4 (3) of the Code of 1908. f 


For these reasons, I do not think the 
above cases are any authority here. I would, 
therefore, follow AIR 1921 Pat 25; AIR 1922 
Pat 291; AIR 1917 Pat 161; (1904) 82 Ind 
App 23 (PC) and AIR 1938 Pat 97 and, hold 
that disregard of Order 32, Rule 3 (4) or 
even Order 32, Rule 4 (8) of the Code, makes 
the order appointing a guardian for a minor 
without jurisdiction and null and void.” 


13. I may, with due respect to the 
learned Judges, mention that the observations 
of the Supreme Court in”Sangram Singh’s 
case AIR 1955 SC 425 as to the interpretation 
to be placed on procedural law were totally 
ignored as well as the rule that it is not in 
every case that non-compliance with the pro- 


‘visions of Order 32, Rule 3 makes a decree 


null and void. The object of Order 32 is to 
see that no decrees are passed against minors 
where they are not effectively represented. I 
have deliberately used the words ‘effectively re- 
presented’ in contradistinction to the ‘repre- 
sentation’ contemplated by Order 32, Rule 3. 
If a minor is represented by a guardian ad- 
litem and the interests of the other major de- 
fendants are identical with him and those de- 
fendants are effectively prosecuting the litiga- 
tion it can hardly be said that a minor is not 
effectively represented. Too much insistence 
on technical provisions of a procedural ‘aw 
can at times lead to absurd results and cause 
injustice to parties. It is only where a Ccurt 
comes to the conclusion that the minor was 
not effectively represented and thus he ‘vas 
in fact not a party to the proceedings that 
the result envisaged by the learned Judges 
would necessarily follow. But where the minor 
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is effectively represented, though technicaily 
not in line with the provisions of Order 32, 
Rule 3, the said result will necessarily not 
follow. 


I4. in Ramchandra Pd. Singh’s case 
AIR 1968 Pat 12, the facts are that there was 
no notice to the proposed guardian. More- 
over, the natural guardian was also ignored. 
There was no other party who could have 
effectively protected the interest of the minor. 
Therefore, this decision is of no assistance so 
far as the present case is conce-ned. 

15. In Nirmal Chandra Rav’s case 
AIR 1965 Cal 562, the following propositions 
were laid :— 


1. Where a proper person had been ap- 
pointed, with the sanction of the Ccurt and 
in compliance with the mandatory provisions 
of law, to act as guardian-ad-litem in a suit. 
the decree passed in such suit cannot be chal- 
lenged on the ground of a mere irregularity 
in the matter of appointment of such person 
as guardian-ad-litem, not causing any pre- 
judice, such as the absence of a formal order 
of appointment by reason of the doctrine of 
effective representation. 

2. The foregoing doctrine has no applica- 
tion where the Court has not considered any 
proposal for the appointment of a guardian- 
ad-litem. 

3. The provisions of sub-rule (4) of R. 3 
and sub-rule (8) of R. 4 of O. 32, ere man- 
datory and a decree obtained against a minor 
in complete disregard of these provisions is 
without jurisdiction and void ab initio. 
Banerjee, J., one of the learned Judges con- 
stituting the Bench, further observec :— 

“The doctrine of substantial representation 

is a matter of substance and not of form. 
Where a minor was effectively represented in 
a suit by, a guardian, although not formally 
appointed, and Suffered no prejudice on ac- 
count of the informality, the absence of a 
formal order of appointment of guardian is 
not fatal to the suit.” 
This decision shows that it is only where a 
minor is not at all represented, in fact or in 
law, that the decision rendered against him 
will be void. But where there is substantial 
representation of the minor the decision will 
mot become void, unless the minor has suf- 
fered prejudice by non-compliance of the pro- 
visions of Order 32, Rule 3. 


16. In Govindan’s case AIR 1964 Ker 
244, it was observed that “the failure to ap- 
point the natural guardians of the minors as 
guardians ad litem is not a mere irregularity 
in procedure.” In this case, no attempt was 
made to appoint the legal guardians as guar- 
dians-ad-litem. Straightway a Court guar- 
dian was appointed. This case is, therefore, 
distinguishable. 


17. In Inder Pal Singh’s case AIR 
1951 All 823, the question was not that the 
appointment of the guardian was not in ac- 
cordance with the provisions of Order 32, 
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Rule 3, but the guardian did not properly 
represent the minor in the suit. It was a 
case of negligencz of the guardian and after 
relying on Dwarika Halwai v. Sitla Prasad, 
AIR 1940 All 256, wherein it is laid down :— 

“Even where there was an order appoint- 
ing a person as guardian, if that guardian did 
not properly represent the minor, the decree 
would not be binding on the minor. Such a 
decree would be void ab initio and not merely 
voidable,” 


it was held :— 


“The case law is thus quite clear that 
a decree against a minor is void ab initio and 
a nullity, if it is passed in a suit in which no 
guardian of the minor is appointed or the 
appointment of the guardian is-invalid or the 
validly appointed guardian does not properly 
represent the minor. The proposition of law 
laid down by the lower Court is, therefore, 
incorrect,” 

18. In Rangammal’s case AIR 1973 
Mad 12, the observations of Banerjee, J., in 
Nirmal Chandra Ray’s case AIR 1965 Cal 
562 (supra) were approved. These observa- 
tions go contrary to the contention advanced 
by the learned counsel for which this autho- 
rity has been cited. 


19. Now, I proceed to deal with cases 
cited by the learned counsel for the respond- 
ents. Jn Ramaswami Chetty v. Doraisami 
Chetty, ATR 1923 Mad 465, no notice was 
given to the father and a Court guardian was 
appointed. The father was himself a party 
to the litigation and it was held that the ab- 
sence of notice to the father of the appoint- 
ment ‘of the head clerk would only be an 
irregularity which would not affect the vali- 
dity of the proceedings in the absence of 
proof of fraud or gross negligence on the part 
of the person appointed as guardian. 

20. In Kumara Kangaya Goundar v. 
Arumugha Goundar, AIR 1970 Mad 179, the 
observations made in Ramaswami Chetty’s case 
AIR 1923 Mad 465 (supra) were approved. 


21. In Kidambi Tirumalcharyulu v. 
Amisetti Venkiah, 80 Ind Cas 541 = (AIR 
1924 Mad 763) Mr. Justice Wallace observed 
as follows :— 

“No irregularity by way of an omission 
to send a notice as required by Order XXXII, 
Rule 3 of the Civil P. C. can operate to render 
void the presumed representation of minor 
defendants in a suit, unless such omission has 
in fact prejudiced their defence, and such pre- 
judice is not a matter of assumption or pre- 
sumption but of proof. 

The question as to whether the omission 
has in fact prejudiced the defence will de- 
pend on the further question whether the 
minors had a good defence and whether the 
omission to obey the rules and the appoint- 
ment of a Court guardian, had the effect of 
shutting out that defence.” 

22. In Ram Rekha Singh v. Ganga 
Prasad Mukharaddhwaj, AIR 1926 All 545 
(FB), it was observed :— 
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“Assuming that there have been such 
irregularities in the appointment of the guar- 
dian ad litem in the previous suit as to en- 
title the plaintiffs to re-open the question, they 
cannot by merely showing irregularities suc- 
ceed unless they can satisfy the Court that 
they have been prejudiced and have been de- 
prived of some good defence which was open 
to them.” 


23. After going through the case law 
cited before me, I have come to the conclu- 
sion that each case must be settled on its own 
facts and it would not be appropriate to lay 
down any general rule. The crux of the 
matter is that it has to be seen whether the 
minor was effectively represented in the litiga- 
tion. If he was, then the non-compliance 
with the provisions of Order 32, Rule 3, which 
are mandatory, would not render the decision 
void. But if the non-compliance has caused 
prejudice to the minor or he was not effective- 
ly represented, the decision will be void, i.e., 
the minor can either ignore it or avoid it. 
This approach is in consonance with justice 
because where the matter has been properly 
contested and no prejudice has been caused 
to the minor, it will be sheer injustice to 
the other side to re-open the matter again. 
Litigation is a very expensive affair and the 
general principle of law is that it should not 
be encouraged. In this view of the matter, 
so far as the facts of the present case are 
concerned, there can be no two opinions that 
the minors were effectively represented and 
no prejudice has been caused to them. Their 
interests were effectively safeguarded by their 
brothers, who were co-defendants with them 
and whose interests were identical. They con- 
tested the suit on all conceivable grounds. 
The learned counsel for the minors has been 
unable to bring to our notice any evidence 
or any contention which would enable us to 
hold that a wrong decree was obtained. 


_ 24, For the reasons recorded above, 
this appeal fails and is dismissed. There will 
be no order as to costs. 


R. S. NARULA, J. :— I agree. 


PRITAM SINGH PATTAR, 
agree. 


J.:— I 
Appeal dismissed. 
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(A) Index Note:—- Land Acauisition 
Act (1894), Section 23 (1) fourthly — Ac- 
quisition of land — Claimant carrying on 
business of making bricks on land — Com- 
pensation due to loss of earnings can be 
alowed. 


(A) Brief Note:— Compensation on 
account of loss of earnings can be allow- 
ed to a claimant who has perforce to 
abandon his business of manufacturing 
bricks at the site acquired by the Govt. 
and restart it at another place. 1968 SC 
(Notes) 163, Rel. on. (Para 16) 


(B) Index Note:— Land Acquisition 
Act (1894), Section 23 (1) Thirdly — Ac- 
quisition of site — Claimant carrying on 
business of making bricks on site — Ap- 
proach road to site constructed by claim- 
ant — Compensation for loss of road can 
be allowed. 


(B) Brief Note:— Where the kiln 
site on which the claimant carried on the 
business of manufacturing bricks is ac- 
quired by the Govt, the claimant can be 
allowed compensation for the loss of ap- 
proach road to the kiln site constructed 
by him due to its becoming useless in con- 
sequence of the acquisition, (Para 17) 


(C) Index Note:— Land Acquisition 
Act (1894), Section 23 (1) — Ciaimant 
carrying on business of making bricks on 
land as lessee — Lease money paid to les- 
sor in advance — Land acquired — Com- 
pensation for loss of lease money cannot 
be allowed, 


(C) Brief Note:— Where the claim- 
ant carried on the business of manufac- 
turing bricks as lessee on the land acquir- 
ed by the Govt. compensation for loss of 
lease money paid in advance to the lessor 
for the unexpired portion of the lease 
cannot be allowed under any clause of 
Section 23 (1). (Paras 17, 18) 


(D) Index Note:— Land Acyuisition 
Act (1894), Ss. 28 and 34 (as amended by 
Punjab Act 2 of 1954) — Rate of interest 
is payable under Sections 28 and 34 as ap- 
plicable to State in which land acquired is 
situated. 


(D) Brief Note:— The rate of inte 
rest has to be paid according to the provi- 
sions of Sections 28 and 34 as applicable 
to the State in which the acquired land is 
situated and the question whether the ac- 
quisition is made for the Central Govern- 
ment or the State Government is imma- 
terial. (Para 19) 
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(E) Index Note:— Land Acquisition 
Act (1894), Section 23 (1) — Claimant car- 
rying on business of making bricks on 
kiln site as lessee — Water Channel con- 
structed — Site acquired — Compensation 
for deprivation of use of Channel for un- 
expired period of lease can be allowed. 


(E) Brief Note:— Where the claim- 
ant carried on the business of manufac- 
turing bricks on the kiln site as lessee and 
constructed a water channel for carrying 
water from the well to the kiln site for 
‘moulding Kutcha bricks the claimant, on 
acquisition of the Kiln site, is entitled to 
compensation for loss of use of ‘the chan- 
nel for the unexpired period of the lease. 

; (Para 9) 


Cases Referred: Chronological Paras 
AIR 1968 SC (Notes) 163, Civil Appl. No. 
457 of 1965. D/- 1-3-1968, Collector, 


Saharanpur v. Jagdish Saran 16 


H. L., Sibal, with S. C. Sibal, for Ap- 
pellant; M. M. Punchhi, Assistinz J. N. 
Kaushal, Advocate-General, for Respon- 
dent. 


TULI, J.:— This judgment will dis- 
pose of two cross-appeals Regular First 
Appeal No. 291 of 1961 (Raghbir Singh v. 
Union of India) and Regular First Appeal 
No. 297 of 1961 (Union of India v, Ragh- 
bir Singh) which have been directed 
against the same award made by the Dist- 
rict Judge, Ambala. on May 2, 1961. 


2. The matter concerns the quan- 
tum of compensation payable to Raghbir 
Singh claimant for the acquisition of his 
brick-kilns, The President of India issued 
Notification No, 4/E, dated March 1, 1957, 
under Section 4 of the Land Acquisition 
Act, 1894 (hereinafter called the Act), for 
the acquisition of certain land mentioned 
in that notification. Thereafter, another 
Notification No. 6/E, dated March 2, 1957, 
under Section 6 of the Act was issued. 
Emergency provisions of Section 17 were 
invoked and the filing of objections under 
Section 5-A of the Act was dispensed 
with. The claimant Raghbir Singh filed 
his claim under Section 9 of the Azt claim- 
ing the sum of Rs. 2,10,100/-, The Col- 
lector asked for a report from the Reve- 
nue Assistant who recommended the pay- 
ment of Rs, 26,254/- by way of ccmpensa- 
tion and 15 per cent. solatium thereon. 
The Collector, however, rejected the 
claim of the claimant in its entirety by 
his order dated August 3, 1959. The claim- 
anl filed an application under Section 18 
of the Act requiring the Collector to re- 
fer the matter of compensation payable 
to him to the District Court for determi- 
‘nation. In that application, the amount of 
compensation claimed was Rs. 1,07,475/= 
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under the following ` heads and interest 

thereon:— 

(a) For brick-bats that re- 
mained on site which the 
applicant was not allowed 
to remove, .- Rs, 

(b) For two rooms which 
the applicant had to 
leave on account of their 
becoming useless for the 
applicant. 

(c) For one well situate in 
the leased area construct- 
ed and owned by the ap- 
plicant. Rs, 

(d) For 500 ft. long channel 
constructed for carrying 
water from the well to 
the place where the 
bricks were moulded. Rs, 

(e) For 4 iron sheet chim- 
neys each 32 feet long. Rs, 

(£) For brick-kilns of the 
capacity of 6 lakhs and 8 
lakhs bricks respecti- 
vely, 

(g) For carriage including 
loading and unloading of 
250 tons of coal from the 
site of the kiln to the 
new site which is at a 
distance of 34 miles from 
the site of the kilns in 
dispute. Rs,  1,250/- 

(h) For 6.60.000 moulded 
kutcha bricks left in the 
fields which were ready 
for being placed for 

.. burning in the kiln. 

(i) Compensation for change 
of place of business from 
Dhulkot to Ambala-His- 
sar Road at a distance 
of 34 miles from the site 
of the kilns. Rs, 

(i) For all weather ap- 
proach road connecting 
Ambala-Kalka road ‘to 
kiln site 340 ft. long and 
20 ft. wide. Rs, 

(k) For the lease money 
paid to the lessorsg for 
the period upto 1960. 

(1) Compensation for com- 
pulsory acquisition at 15 
per cent. Rs, 

(m) Interest at the rate of 6 
per cent. per annum 
from May 1, 1957 to : 
September 14, 1959. Rs. 13,405/- 


Total:— Rs. 1,07,475/~ 


(n) Interest from Septem- 

ber 14, 1959, to the date 

of payment at the rate 

of 6 per cent. per annum. 
The Collector forwarded that application 
to the District Judge, Ambala, for dispo- 
sal. The Union of India opposed the ap- 


913/~ 


Rs, 2,000/- 


3,500/- 


1,000/~ 
2,000/- 


Rs, 20,000/- 


Rs, 4,000/- 


40,000/- 


2,000/— 
Rs, 5,137/+ 


12,270/- 
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plication by filing a written statement. 
The learned District Judge framed the 
following issues for trial:— 

1. Whether the Collector took posses~ 
sion of the kiln sites on April 30, 1957? 

2. Whether the brick-bats worth 
Rs. 913/- belonging to the claimant were 
lying at 'the kiln sites at the time of tak- 
ing possession and were not allowed to be 
removed ? 

3. Whether the two rooms worth 
Rs, 2,000/~ belonging to the claimant were 
present at the acquired site and the claim- 
ant could not remove them? If so. whe- 
ther he is entitled to compensation on this 
account ? 

4. Whether a well of the value of 
Rs. 3,500/- belonging to the claimant wes 
present in the acquired site? If so, whe- 
ther he is entitled to compensation on this 
account? 3 

5, Whether the claimant had cons- 
tructed five hundred feet long channel on 
the acquired site worth Rs. 1,000/- for 
carrying water from the well to another 
place for preparation of bricks? If so, 
whether he is entitled to compensation on 
this account? 

6. Whether four iron sheet chimneys, 
each 32 feet long. of the value of Rupees 
2,000/- belonging to the claimant remain- 
ed at the acquired site and the claimant 
could not remove them? If so, whether he 
is entitled to compensation on this ac- 
count? 

7. Whether the claimant had cons- 
tructed two brick kilns on the acquired 
site at a cost of Rs, 20,000/-? If so, whe- 
ther he is entitled to compensation on this 
account ? 


8. Whether in consequence of the ac- 
quisition, the claimant had to remove 250 
tons of coal from the site of the kiln to 
the new site at the cost of Rs. 1,250/-? 
If so. whether he is entitled to compensa- 
tion on this account ? 


9. Whether in consequence of the ac- 
quisition the claimant was forced to aban- 
don 6,60,000/- moulded kutcha bricks at 
the acquired site of the value of Rupees 
4,000/-? If so, whether the claimant is 
entitled to compensation on this account ? 

10. Whether in consequence of ac- 
quisition the claimant was forced to 
change his place of business from Dhulkot 
to Ambala-Hissar road and is entitled to 
compensation in the amount of Rupees 
40,000/- on this account ? 

11. Whether the claimant had cons~ 
tructed an all-weather approach road at a 
cost of Rs, 2,000/- for the old brick kiln, 
which he had to abandon as a result of 
acquisition ? If so, whether he is entitled 
to compensation on ‘this account and how 
much ? 

12. Whether the claimant had paid a 
sum of Rs. 5,137/- to the lessors for the 
acquired premises for the period upto 
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compensated on this account ? , 
13. What interest, if any, the claim- 
ant is entitled to on the amount of com- 


. pensation ? 


14. Relief. . 

3. After recording evidence and 
hearing arguments, the learned District 
Judge allowed the sum of Rs. 8,700/- by 
way of compensation and 15 per cent. 
solatium ‘thereon. The interest at the 
rate of 6 per cent. per annum on. the ag- 
gregate amount was also directed to be 
paid from the date of taking possession 
of the acquired land to the date of actual 
payment. The learned District Judge 
awarded Rs, ‘950/- under issue No. 6, 
Rs, 6,000/- under issue No. 7, Rs. 1,250/- 
under issue No. 8, Rs. 500/- under issue 
No. 11 and rejected the claims under 
other issues, The claimant has filed his 
present appeal claiming the amount of 
Rs. 98,775/-, that is, the difference be- 
tween the amount claimed and tne 
amount allowed to him by the District 
Judge, On the other hand, the Union of 
India has filed the appeal challenging the 
award of Rs. 8,700/- made in favour of 
the claimant. 


4, It is convenient to deal with the 
various claims of the claiman't-appellant 
under the issues framed by the learned 
District Judge. 


5. Issue No. 1: It relates to the 
date on which the Collector ‘took posses- 
sion of the kiln sites and it has been held 
by the learned District Judge that the 
possession was taken on April 30, 1957. 
The Union of India has not challenged 
that finding in the grounds of appeal nor 
at the hearing. The finding of the learn- 
ed District Judge on this issue is, there- 
fore, affirmed. 


6. Issue No. 2: This issue has 
been found by the learned District Judge 
against the claimant on the ground that 
there is no evidence to show that he was 
not allowed to remove the material which 
was capable of being removed. The claim- 
ant admittedly removed the pucca bricks 
which were lying on the spot on the date 
of acquisition. but he did not remove tthe 
brick-bats and the third class bricks fer 
which this claim has been made, This 
claim has, therefore, been rightly disal- 
lowed by the learned District Judge, Thet 
finding is also affirmed. 


7. Issue No. 3: This issue has been 
found against the claimant by the learned 
District Judge on the ground that the two 
rooms, for which compensation has been 
claimed, were admittedly built on the site 
which was not acquired by the Union of 
India. These rooms were situated in field 
No. 426 adjoining the acquired land. Ad- 
mittedly, the claimant had a plot of 3 
bighas 8 biswas of land at that site which 
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had not been acquired by the Union of 
India, It has not been stated how that 
land was utilised after the acquisition of 
the brick kilns, All that has been stated 
is that the rooms were abandoned. The 
ccmpensation claimed is too remote and 
has been rightly disallowed by the learn- 
ed District Judge. The result is that the 
decision of the learned District Judge on 
this issue is also affirmed. 


8. Issue No. 4: The compensation 
under this issue has been claimed for a 
well which existed on the acquired land 
which belonged to Bishan Singh and was 
on lease with the claimant, The value of 
the well was determined as Rs, 2,000/- by 
the learned District Judge. The compen- 
sation for the well was paid to Bishan 
Singh, the owner of the land. The pro- 
per procedure for the claimant to follow 
was to ask for apportionment from the 
Collector and by making an application 
under Section 30 of the Act to the Dist- 
rici Judge. No such application was made 
nor was Bishan Singh made a party to the 
reference before the learned District 
Judge. The compensation for the well, 
having been admittedly paid to Bishan 
Singh, in such circumstances, cannot be 
allowed also to the claimant in these pro- 
ceedings. The decision of ‘tthe learned 
pie Judge on this issue is also affirm- 
ed, 

9. Issue No. 5: The claim under 
this issue relates to a pucca water chan- 
nel from the well in field No. 443 to the 
brick fields where kutcha bricks were 
moulded for the purpose of baking in the 
kilns. The existence of that water chan- 
nel has not been disputed. Raghubir 
Singh claimant stated that he constructed 
water channel 500 feet in length at a cost 
of Rs. 1,000/-, The books of account in 
support of that expense were not produc- 
ed. The learned District Judge came to 
the conclusion. on the evidence, that the 
estimated market value of the water 
channel on the date of acquisition was 
Rs. 500/-. No amount was allowed to the 
claimant on the ground that the lease of 
ali the alleged brick fields had to come to 
an end at the close of March, 1961, and 
the lessee, that is, the claimant had no 
option to get them renewed. On the ex- 
piry of the lease, the claimant had to re- 
move the material of his water-course at 
his own cost and he was at liberty to re- 
move his materia! of water-course in con- 
sequence of the acquisition in the same 
manner as he would have done after the 
expiry of the lease. It has further been 
observed by the learned District Judge 
that there was nothing on the record to 
show that the claimant was not allowed 
to remove the material of his water- 
course. In my opinion. the approach of 
the learned District Judge to the issue is 
net correct. The water channel admit- 
tedly existed on the spot and had been 
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constructed for carrying water from the 
weli to the brick ‘fields for the moulding 
of kutcha bricks to be baked in the kilns. 
It was thus necessary for the working of 
the kilns on the site. It cannot be said 
that the material of the water channel 
could be removed by the claimant and, 
therefore, he was not entitled to any com- 
pensation therefor, Admittedly, another 
period of four years remained during 
which the water-course could have been 
used by the claimant if the land under the 
lease had not been acquired. It may be 
that after the expiry of the lease in 
March, 1961, the claimant might not have 
thought it worthwhile to remove the 
material and might have abandoned it, 
but he was entitled to the use of that 
water-course for another period of four 
years of which he was deprived. Some 
compensation was thus due to the claim- 
ant on account of the deprivation of the 
use of the water channel which he had 
constructed at his own cost and of which 
the market value on the date of acquisi- 
tion was Rs, 500/~. In these circumstan- 
ces. I allow Rs. 300/- to the claimant 
under this issue. 


10. Issue No. 6: Under this issue, 
a sum of Rs. 950/- has been allowed to 
the claimant on account of the price of 
the chimneys on the date of acquisition. 
The learned Counsel for the claimant has 
not pressed for any enhancement in this 


amount. The learned Counsel for the 
Union of India has. however, submitted 
that no compensation should have been 


allowed for the chimneys 
could be removed from ‘the site of the 
kiln to the new site. I, however. find no 
substance in this submission because the 
chimneys were in such a condition that 
they would have broken down in transit 
as the material of which they were made, 
had become brittle as a result of their 
past use. Each chimney was 32 feet in 
length and the distance for transportation 
was at least 3 miles. Shri Nand Kishore, 
Revenue Assistant, in his report dated 
May 8, 1958, found that the chimneys 
could not have been physically removed 
and suggested Rs. 950/- as compensation 
to be paid to the claimant. In spite of 
that report. no evidence was led by the 
Union of India to prove that the chimneys 
were in such a condition that they could 
be removed without damage and thus the 
claimant was not entitled to any amount, 
I, therefore, repel the objection of the 
Union of India to the allowance of this 
amount as compensation for the chimneys 
and affirm the decision of the learned 
District Judge on this issue. 


11. Issue No. 7: Under this issue, 
the claimant claimed Rs. 20,000/- on ac- 
count of the value of the two kilns on 
the acquired land at the time of acquisi- 
tion. The existence of these two kilns on 
the spot is not in dispute. The learned 
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District Judge found that these two kilns 
had been constructed by and belonged to 
the claimant, One of the two kilns was 
situated in the land, the lease of which 
was for an indefinite period with the 
claimant Raghbir Singh, He had the right 
to have the lease renewed from time to 
time and, on that account, the learned 
District Judge allowed a sum of Rupees 
6,000/- to the claimant for that kiln which 
had been constructed in 1948. The learn- 
ed Counsel for the claiman; has not pres- 
sed for any enhancement in the amount 
of compensation allowed to h.m for that 
kiln. The Union of India has, however, 
challenged the allowance of compensation 
to the claimant for this kiln. The evi- 
dence was led by the claimant as regards 
the market value of the two kilns before 
the learned District Judge, according to 
which a brick kiln was worth Rs. 8,000/- 
which had the capacity of baking 8 lakh 
bricks. ‘Shri Nand Kishore. Revenue As- 
sistant, estimated its value as Rs, 7,341/- 
on the evidence of the Assistant Garrison 
Engineer who determined its cost of con- 
struction as Rs. 7,679/-. The Assistant 
Garrison Engineer stated that out of that 
amount, Rs, 338/- should be deducted for 
specification and workmanship, deprecia- 
tion for age should be Rs. 5,240/-. cost 
of repair was stated to be Rs, 262/- ard 
the cost of filling vessel was stated to be 
Rs, 3,000/-. After deducting all these 
arnounts, the resultant value of the brick 
kiln was stated to be Rs. 918/- by the As- 
sistant Garrison Engineer. Ch. Badlu 
Ram Tahsildar only accepted the deduc- 
tion of Rs, 338/- on account of the cost of 
specification and workmanship and deter- 
mined the value of the kiln as Rs. 7.341/-. 
The reason stated was that no deprecia- 
tion could be allowed because, according 
to the Assistant Garrison Engineer him- 
self, the kiln could go on for an indefinite 
period if the repairs were regularly done 
and that ‘the kiln was in good condition. 
The Revenue Assistant had. therefore. re- 
commended that Rs. 7,341/- should ba 
paid to the claimant on account of com- 
pensation for this kiln. As against that 
amount, the learned District Judge has al- 
lowed Rs. 6,000/-, In spite of the detailed 
report of the Revenue Assistant which 
had been accepted in the case, the Union 
of India did not choose to lead any evi- 
dence on the point. The claimant, how- 
ever, led evidence by producing Mohan 
Lal (A. W. 5). Nand Kishore (A. W. 9) and 
Badlu Ram (A. W., 10). In the absence of 
any rebuttal, the learned District Judge, 
in my opinion, correctly came to ‘the con- 
clusion that Rs. 6,000/- should be allowed 
as compensation to the claimant for this 
brick kiln. The objection of the Union of 
India is repelled. 


12. With regard to the other kiln. 
the capacity of which was 6.00,000 bricks, 
the Revenue Assistant. in his report (Exhi- 
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bit A15). estimated its value as 3,4th of 
Rupees 7,341/- the price assessed for the 
bigger kiln — that is Rs. 5,506/-, The 
learned District Judge, however, has not 
determined its market value either under 
issue No. 7 or under issue No. 10. This 
brick kiln had to be abandoned bv the 
claimant after the expiry of the lease at 
the end of March. 1961. He is, therefore, 
entitled to the proportionate price of this 
kiln which had been constructed in 1952. 
It had already worked for 5 years before 
acquisition and it could work for another 
period of 4 years, On the basis of the 
value determined by the Revenue Assis- 
tant, Nand Kishore (A. W. 9) as Rupees 
5,506/-. I am of the view that the sum of 
Rs. 2,500/- may be allowed to the claim- 
ant. I order accordingly. 


13, Issue No. 8: 
Rs. 1,250/- have been allowed to the 
ciaimant on account of the transport 
charges of 250 tons of coal from the old 
site to the new site, This amount com- 
prised of two items — Rs. 1,180/- on ac- 
count of the cost of transport.and Rs. 70/- 
on account of the wages of the chowkidar 
who looked after the coal at the old site 
before it was removed to the new site in 
July, 1957. The Union of India has chal- 
lenged the allowance of this amount as 
compensation to the claimant on the 
ground that there is no reliable evidence- 
in support of the two items. Shri Ragh- 
bir Singh claimant produced his register 
ot stocks of coal (A, W. 21/15-A) which 
showed that 251 tons of coal were in stock 
on April 30, 1957, the date on which the 
possession of the acquired land was taken. 
This coal had been supplied to him for the 
manufacture of bricks and the Civil Sup- 
plies Officer granted him the necessary 
permission to remove that coal to the new 
site, vide Exhibit A-8 dated July 20, 1957. 
The claimant produced two receipts 
(Exhibits A. W. 19/1 and A. W. 19/2) which 
were proved by Charan Dass (A, W. 19). 
The executant of the receipts was Sita 
Ram, truck owner. Charan Dass stated 
that Sita Ram signed the receipts in his 
presence and the amounts were paid to- 
wards the cartage of coal from the old 
kilns of the claimant to his new site. In 
cross-examination, he stated that he had 
seen Sita Ram actually transporting the 
coal of the appellant to his new site over 
a period of 3 or 4 days. He, however, 
did not know how many trips he made on 
each day. Mo evidence to the contrary 
was led by the Union of India. The only 
criticism levelled by the learned counsel 
is that receipt (Exhibit A. W. 19/1) dated 
July 24, 1957, shows the rate of transpor- 
tation as Rs. 5/- per ton while the receipt 
(Exhibit A. W. 19/2) dated July 28. 1957, 
shows the rate of transportation as Rupees 
4/- per ton, The receipt (Exh bit A. W. 
19/1) relates to the transportation of 180 
tons of coal while the other receipt (Exhi- 
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bit A. W. 19/2) relates to the transporta- 
tion of 70 tons of coal. I do not think any 
doubt can be cast on the genuineness of 
the two receipts, If the claimant wanted 
ta claim these amounts at an exaggerated 
rate, he could have got the receipts made 
at the rate of Rs. 5/- per ton instead of 
preparing one receipt at the rate of 
Rs. 5/~ per ton and the other receipt at 
the rate of Rs, 4/- per ton. This fact alone 
proves that the receipts were correctly 
and truly prepared, The objection of the 
- Union of India is, therefore. repelled and 
the decision of the learned District Judge 
on this issue is affirmed. 


14. Issue No. 9: It has been. ob- 
served by the learned District Judge that 
he had no hesitation in agreeing with tne 
claim of Shri Raghbir Singh that there 
were about 5 or 6 lakh kutcha bricks on 
the kiln on April 30, 1957. The report of 
the Revenue Assistant (Exhibit A~-15), 
however, shows that the Tahsildar had 
reported that no kutcha bricks were to be 
found on the site, possibly because the 
earth had been thrown on the site after 
acquisition and before he visited the site. 
The report further shows that Raghbir 
Singh had claimed ‘that 10 laks kutcha 
bricks had been loaded in the brick kiln 
for manufacturing and 5 lakhs were out, 
No reasons had been shown why those 
kutcha bricks, which were lying, had not 
been loaded in the brick kilns, The Union 
of India had submitted that he could re- 
move those bricks. as he was given 1 
months’ time by the Air Force Authori- 
ties to remove the same. According to 
the claimant the removal of the kutcha 
bricks from the old kiln site to the new 
one was not worthwhile nor was it eco- 
nomical. Shri Devi Chand (A. W. 12) 
stated that the kutcha bricks could be re- 
moved, but the removal would have been 
uneconomical. The learned District Judge 
expressed ‘the opinion that the claimant 
had enough time at his disposal to remove 
the kutcha bricks if he chose to do so and 
could have mitigated the loss to some ex- 
tent, There is no evidence on ‘the record 
to indicate how the loss under this head 
could be mitigated by removal of the 
kutcha bricks from the old kilns, Shri 
Raghbir Singh claimed before the Reve- 
nue Assistant that the cost of moulding 
kutcha bricks was Rs. 8/- per thousand 
while in the Court of the District Judge, 
he claimed the cost to be Rs. 6/- per thou- 
sand, Earlier he had made the claim that 
about 5 lakhs kutcha bricks were lying 
there, but before the learned District 
Judge, he claimed that 6,60,000 kutcha 
bricks were lying for which he had to be 
compensated at the rate of Rs. 6/- per 
thousand. Shri Badlu Ram. Tahsildar, in 
his report (Exhibit A-21) stated that there 
were some kutcha bricks in the field at 
the ‘time of discontinuation of the brick 
kilns, but those bricks had not been 
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counted at that time, No record was pro- 
duced by the claimant showing that any 
bricks had been moulded which lay there 
unbaked. It is pertinent to note in this 
connection that on April 4, 1957, the 
claimanz had written a letter to the Air 
Force authorities to grant him ‘time to 
work his kiln upto June 30, 1957, and that 
request was declined by letter dated April 
9, 1957. The suggestion is that the alleg- 
ed bricks must have been moulded after 
the kilns had been fired and their quan- 
tity could be easily proved by leading 
evidence of the persons engaged on the 
work or the records maintained by the 
claimant as kiln-owner. The only evi- 
dence is of 3 witnesses, including Raghbir 
Singh himself. Shri Charan Dass (A. W. 
19) stated that “kutcha bricks 6 or 7 lakhs 
in number were lying there. Those bricks 
remained there.” Shri Amin Chand (A. 
W. 20) stated that he had been employed 
as Jamadar in charge of preparation of 
kutcha bricks with Raghbir Singh claim- 
ant since 1952, who had to spend in con~ 
nection with the preparation of kutcha 
bricks at the rate of Rs, 4/- per thousand 
for moulding, annas -/8/- per thousand as 
commission, annas -/8/- per thousand for 
sand, aanas -/8/- per thousand for water 
and annas -/8/- per thousand for clay. He 
thus worked out the cost of moulding as 
Rs. 6/- per thousand and stated that that 
was the rate since 1952, When the State 
took pcssession, there were 6 or 7 lakh 
kutcha bricks lying on the spot and those 
bricks remained there and were not re- 
moved by Raghbir Singh. The claimant 
himself as A. W. 21 stated that 6,60,000 
kutcha bricks also remained on the spot, 
the cost of which was Rs. 4,000/- at the 
rate of Rs. 6/- per thousand. In cross- 
examination, he, however, stated that the 
moulding of bricks continued upto June 
30, 1957, but the burning process continu- 
ed upto July 25, 1957. There is no indica- 
tion on the record, apart from the statement 
of the claimant, with regard to the period 
during which these kutcha bricks had been 
fabricated. In any case, the claimant was 
not justified in continuing with the fabri- 
cation of the kutcha bricks after April 9, 
1957, when his request for continuing the 
brick kiln upto June 30, 1957, was ex~ 
pressly refused, If he got any kutcha 
bricks fabricated after that date, he did so 
at his own risk, I, however, find that his 
statement that the moulding of bricks 
continued upto June 30, 1957, and the 
burning process continued upto July 25, 
1957. cannot be believed, in view of the 
fact that the possession of the kiln sites 
had been taken by the Patwari on behalf 
of the Union of India on April 30, 1957, 
as has been held under issue No. 1. It 
thus follows that the claim of Raghubir 
Singh for Rs. 4,000/- has been rightly dis- 
allowed by the learned District Judge, 
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15. Issue No. 10: The claimant 
Raghbir Singh has claimed Rs. 40,600/~ as 
compensation for loss of earnings due to 
the change in place of business from the 
old kiln site in the area of Dhulkot to the 
new kiln site near the Ambala-Hissar 
road at a distance of about 34 miles, This 
claim is covered by clause fourthly of 
Berson 23 (1) of the Act which reads as 
under: 


“The damage (if any) sustained by 
the person interested, at the time of the 
Collector’s taking possession of the land, 
by reason of the acquisition injuriously 
affecting his other property. moveable or 
immovable, in any other manner, or his 
earnings.” 

16. Admittedly, Raghbir Singh was 
a person interested within the meaning of 
that expression in Section 3 (b) of the Act 
as he was the lessee of the brick kilns and 
was entitled to compensation in respect of 
the acquisition. That acquisition affected 
his earnings from the date of the acquisi- 
tion till he was able to establish himself at 
another site, Raghbir Singh claimant stat~ 
ed that after the acquisition of his two 
kilns by the Union of India, he should 
start one new kiln only in November, 
1957, and the other kiln in November, 
1958, after acquiring land for the purpose. 
He claimed that for one kiln at the old 
site, which he could have worked upto 
July 31, 1957, he would have prepared at 
least 21 lakhs of pucca bricks between 
May 1, 1957 and July 31, 1957. The prepa- 
ration of 21 lakhs of pucca bricks would 
have cost him Rs, 52,500/-, on which in- 
vestment, he could have earned profit at 
the rate of 13% of which he has been 
deprived by the act of acquisition by the 
Union of India. He thus worked out his 
loss of earning on this account as Rupees 
6,750/- for one kiln. Similarly, for the 
second kiln, the substitute of which ke 
was able to start at the new site only in 
November, 1958, he claimed that he had 
suffered loss of earnings from May 1, 1987 
to October 31, 1958, which he assessed at 
Rs. 20,000/-. Rs. 10,000/- were claimed 
as compensation for the loss of goodwill. 
The only evidence with regard to his in- 
come from the kilns is his own statement 
as a witness wherein he asserted that fer 
the financial year 1955-56 he paid Rupees 
2,800/- as income-tax while the cases for 
the years 1956-57, 1957-58 and 1958-59 
were still pending. He did not remember 
the particulars of his income which he 
had mentioned in his returns of income 
for the purpose of assessment for those 
years. He had also some income from a 
contract which he executed in 1955-56 of 
the aggregate value of Rs. 10,000/-. It is 
true that the claimant did not file any 
document to support the quantum of in- 
come that he was deriving from his kiln 
business, but his statement that he had 
paid Rs, 2,800/- as income-tax for the year 
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1955-56 was not challenged in cross-exa- 
mination. It was open to the Union of 
India to obtain copies of the assessment 
order from the Income-tax Department 
and to produce the same if his statement 
with regard to the payment of Rupees 
2,800/- by way of income-tax for the year 
1955-56 was not believed. Similarly, co- 
pies of his returns of income could be pro- 
duced to prove the income which he had 
mentioned in his returns of income for 
the subseauent years. It was also cpen 
to the Union of India to lead some other 
convincing evidence with regard to his 
income from the kiln business, Nothing 
of the sort was done. The learned Dis- 
trict Judge has refused to allow any com- 
pensation on account of loss of earnings to 
the claimant on the ground that he had 
obtained site for one kiln on Mav 4, 1957, 
within four days of the taking of posses- 
sion of his kiln by the Union of India and 
he could have started his business imme- 
diately thereafter. With regard to the 
second kiln, the reason for disallowance 
of the claim for compensation is that the 
claimant did not secure the site for both 
the kilns at the new place simultaneously 
and for this reason, his claim for compen- 
sation for loss of profits in shifting of his 
second kiln could not be allowed. In my 
cpinion, the learned District Judge has 
not, correctly appreciated the stand of the 
claimant. It always takes time for a rew 
business to be started at another place 
and to earn profit therefrom, The anxiety 
of the claimant to start his kilns at an- 
other site as early as possible is sufficient- 
ly revealed by his earnest efforts that he 
made to acquire new sites quite expedi- 
tiously after the acquisition of his old sites 
by the Union of India. He acquired one 
site on May 4, 1957, but the construction 
of 'the vessel of the kiln had to take time 
and it could reasonably not be possible 
before November to work it. He was, 
therefore, entitled to compensation of his 
loss of earnings from May 1, 1957. to July 
31. 1957, for which he gave an estimate of 
Rs. 6,750/-. That estimate was not chal- 
lenged in cross-examination, He had to 
be compensated for that loss as well as for 
his inability to earn income from the 
other kiln till November, 1958. The Sup- 
reme Court in Collector, Saharanpur v. 
Jagdish Saran, (Civil Appeal No. 457 of 
1965), decided on 1-3-1968 (SC), allowed 
Rs, 5,000/- per year as compensation for 
the loss of earnings for four years. That 
case also related to the acquisition of land 
in which brick kiln of Shri Jagdish Saran 
was situated. Notices under Section 9 of 
the Act were issued by the Collector in- 
viting claims for compensation for the 
land in June, 1943. The Collector award- 
ed Rs, 8,023/4/- as compensation for the 
land and did not award any amount for 
the loss of earnings. The possession of the 


land had been taken by the Collector on 
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June, 1, 1944. It was contended in that 
case that the District Court was inccmpes- 
tent to award compensation under ‘the 
head “loss of earnings” which contention 
Was not accepted, in view of the previ- 
sions of S, 23 (1) fourthly and S. 25. The 
learned District Judge, on a consideration 
of the evidence, came to ‘the conclusion 
that the loss of earnings for each year 
suffered by the respondént was Rs. 5,000/- 
and for the period from 1944 to 1947 he 
had suffered a total loss of Rs. 20,000/-. 
He therefore, awarded ‘that amount as 
compensation to the claimant which was 
upheld by the Supreme Court. A plea 
was raised before the Supreme Court that 
the compensation for the loss of earnings 
could not be allowed for 4 years and could 
be allowed only for 3 years. That plea 
was not allowed to be raised because it 
had not been raised before the District 
Court. This judgment is an authority for 
the proposition that compensation on ac- 
count of loss of earnings can be allowed 
to a claimant who has perforce to aban- 
don his business at the site acquired by 
the Government and restart it at another 
place. Having regard to all the circums- 
tances of the case, I award Rs. 9,000/- to 
the claimant under this issue for loss of 
earnings in respect of both the kilns. 


17. Issue No. 11: The claimant 
was allowed a sum of Rs. 500/- as com- 
pensation for the loss of the road due to 
its severance from the acquired kiln and 
becoming useless in consequence of acqui- 
sition. No further enhancement of this 
amount has been claimed by the claimant 
and no convincing argument has been ad- 
vanced by the learned Counsel for the 
Union of India as to why this amount 
could not be allowed. The claim for this 
amount was covered by clause thirdly of 
Section 23 (1) of the Act, The existence 
of an approach road to the kiln site was 
admitted by Shri Hans Raj, Assistant 
Garrison Engineer, Air. Force, Ambala 
Cantt. Raghbir Singh stated that he had 
spent the sum of Rs. 2,000/- on the cons- 
truction of the road which was 350 feet in 
length and 20 feet in width. He. how- 
ever, did not produce any accounts to sup- 
port the expenses mentioned by him. 
Shri Devi Chand (A. W, 12) estimated the 
price of the road as Rs. 900/- vide Exhi- 
bit A-25. He measured the length of the 
road as 350 feet, The claimant was en- 
titled to the use of this road for another 
period of 4 years at least and, therefore, 
some compensation had to be allowed to 
him. In my opinion, the compensation al- 
lowed by the learned District Judge is not 
on the high side and there is no scope for 
any reduction therein. 


18. Issue No. 12: Raghbir Singh 
has claimed that he haa paid to the les- 
sors Rs. 5.137/- in advance for the period 
upto 1960 on account of lease-money for 
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the period from May 1, 1957. onwards. He 
had filed suits agcinst the lessors for the 
refund of the amount for the unexpired 
portion of ‘the period of lease, but the 
suits were dismissed, Copies of sorne of 
the judgments in those suits have been 
filed as Exhibits A, W. 21/29, A. W, 21/30 
ang A. W. 21/31, The Revenue Assistant 
in his report (Exhibit A-15) had de- 
termined the value of the unexpir- 
ed portion of the leese as Rupees 
5,137/- and recommended this pay- 
ment to the claimant. The loss on ac- 
count of the advance payment of the, 
lease-money to the lessors for the unex-| 
pired portion of the lease is thus proved 
to the extent of Rs. 5,137/-, A question, 
however, arises whether any compensa~ 
tior: on account of this loss can be al- 
lowed to the claimant under the provi- 
sicns of the Act. It is contended on be- 
half of the Union of India that compensa- 
tion in respect of the various matters 
mentioned in Section 23 (1) of the Act can 
alone be allowed as is evident from the 
provisions of Section 26 of the Act. These 
two sections read as under:— 

“23. (1) In determining the amount 
of compensation to be awarded for land 
acquired under this Act, the Court shail 
take into consideration first, the market- 
value of the land at the date of the publi- 
cation of the notification under Section 4, 
sub-section (1); 

secondly, the damage sustained by 
the person interested, by reason of the 
taking of any standing crops or trees 
which may be on the land at the time of 
the Collector’s taking possession thereof; 

thirdly, the damage (if any) sustained 
by the person interested, ai the time of 
the Collector’s taking possession of the 
land, by reason of severing such land 
from his other land; 

fourthly, the damage (if any), sustain- 
ed by the person interested. at the time 
of the Collector’s taking possession of the 
land, by reason of the acquisition injuri- 
ousty affecting his other property. move- 
able or immovable, in any other manner, 
or his earnings; 

fifthly, if, in consequence of the ac- 
quisition of the land by the Collector, the 
person interested is compelled to change 
his residence or place of business, the rea- 
sonable expenses (if any) incidental to 
such change; and 

sixthly, the damage (if any) Lona fide 
resulting from diminution of the profits of 
the land between the time of the-publi- 
cation of the declaration under Section 6 
and the time of the Collector’s taking pos- 
session of the land. 

(2) In addition to the market-value of 
the land, as above provided, the Court 
shall in every case award a sum of 15 
per centum on such market-value, in con- 
sideration of the compulsory nature of 
the acquisition. 
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26. (1) Every award under this Part 
shall be in writing signed by the Judge, 
and shall specify the amount awarded 
under clause first of sub-section (1) of 
Section 23, and also the amounts (if any) 
respectively awarded under each of the 
otber clauses of the same sub-section. to- 
gether with the grounds of awarding each 
of the said amounts. 

(2) Every such award shall be deem- 
ed to be a decree and the statement of 
the grounds of every such award a judg- 
ment within the meaning of Section 2, 
clause (2), and Section 2, clause (9), res- 
pectively, of the Code of Civil Procedure, 
1908.” 

After due consideration, I find sub- 
stance in the submission made by the 
learned Counsel for the Union of India 
and hold that compensation in respect of 
loss of lease-money paid in advance to the 
lessors for the unexpired portion of the 
lease cannot be allowed under any clause 
of Section 23 (1) of the Act. This claim 
has, therefore, been rightly disallowed by 
the District Judge. 


19. Issue No, 13: Under this issue, 
the learned District Judge has awarded 
interest at the rate of 6 per cent. per 
annum on the amount of compensation 
from the time of taking possession unlii 
the compensation amount was paid or de- 
posited. It is contended by the Union of 
India that the interest could not be al- 
lowed at a rate higher than 4 per cent, in 
view of the amendment in Sections 28 and 
34 of the Act made by the Land Acqui- 
sition (Punjab Amendment) Act, 1953, 
(Punjab Act No. 2 of 1954). which came 
inta force on January 9, 1954. and from 
that date onwards, the interest could not 
be allowed at a rate higher than 4 per 
cent. per annum, as the figure “6” was 
substituted by the figure "4” in both these 
sections. The rate of interest was again 
raised to 6 per cent, per annum by the 
Land Acquisition (Haryana Amendment) 
Act, 1967, which came into force with 
effect from July 1, 1967. It, therefore, 
follows that interest at the rate of 6 per 
cent. per annum could not be awarded to 
the appellant by the learned District 
Judge. The learned counsel for the ap- 
pellant has, however, urged that the ac- 
quisition was made for the Union of India 
and the amount of compensation was to 
be paid by that Government. The rate of 
interest was, therefore, rightly allowed ai 
6 per cent. per annum which is the rate 
mentioned in Sections 28 and 34 of the 
Act, ignoring the amendment made by the 
Punjab Legislature in 1954. In my opin- 
ion, there is no substance in this argu- 
ment, The rate of interest has to be paid 
in accordance with the provisions of Sec- 
tions 28 and 34 of the Act as applicable to 
the State in which the acquired land is 
situated. It has no concern with the Gov- 
ernment for which the acauisittion of the 
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land is made. In every case. the compen- 
sation is to be paid by the Collector and 
the claimant for the compensation has no 
concern with the source from which the 
Collector gets the money for payment as 
compensation. Admittedly, the rate of 
interest applicable to the State of Punjab 
from 1954 onwards till the amendment 
was made by the Land Acquisition (Har- 
yana Amendment) Act, 1967, was 4 per 
cent. per annum and, therefore, the Col- 
lector could not award more than 4 per 
cent, per annum as the rate of interest on 
the amount of compensation. The interest 
at that rate could be awarded from the 
date of the taking of possession of the 
land to the date of actual payment, if full 
payment was made prior to July, 1967, If 
any part of the compensation was or ıs 
paid on or after July 1, 1967, the rate of 
interest payable on that part of the com- 
pensation would be 6 per cent. per annum. 
The respondent is, therefore, entitled to 
the refund cf interest at the rate of 2 per 
cent. per annum out of the interest naid 
to the appellant. Since the date of the 
actual payment of the amount awarded by 
the learned District Judge to the appel- 
lant is not ascertainable on the record, 
the amount of refund allowed to tue 
Union of India cannot be worked out. 
That amount shall be determined by the 
District Judge on an application to be 
made by the Union of India. 


20. As regards solatium. the claim- 
ant is entitled to it on the market value 
of the land in accordance with Section 2: 
(2) of the Act. The land includes benefils 
to arise out of land. and things attached 
to the earth or permanently fastened to 
anything attached to the earth as per Sec- 
tion 3 (a) of the Act. The claimant is, 
therefore, entitled to solatium on the 
amounts of Rs. 300/-, allowed under issue 
No. 5, Rs. 8,500/-. allowed under issue 
No. 7 and Rs. 500/-, allowed under issue 
No. 11, On the amounts of Rs. 950/- al- 
lowed under issue No. 6 Rs. 1.250/- under 
issue No. 8 and Rs. 9,000/- under issue 
No. 10, no solatium is payable. 


2i. Issue No. 14: The appeal of 
Raghbir Singh is accepted in part to the 
extent of allewing him an enhancement of 
Rs. 11,800/- in the amount of compensa- 
tion already awardea by the learned Dist- 
rict Judge. In the result, the amount of 
compensation is enhanced to Rs. 20,500/-. 
Solat.um at the rate of 15 per cent. will 
be paid on the sum of Rs. 9,300/- award- 
ed under issues Nos. 5, 7 and 11 and not 
on the rema.ning amount. On the amount 
already paid to the claimant by the Col- 
lector unaer the award of the District 
Judge, the interest shall be calculated at 
the rate of 4 per cent. per annum. On the 
additional amount allowed in this appeai, 
the interest shall be calculated at the raie 
of 4 per cent. per annum from the date of 
taking possession of the brick-kilns to 
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June 30, 1967, and thereafter at the rate 
of 6 per cent, per annum. Out of the ag- 
gregate amount thus determined. the com- 
pensation already paid to Raghbir Singh 
by the Collector in pursuance of ‘the 
award of the District Judge shall be de- 
ducted and the remaining amount will be 
paid to him. A decree in these terms is 
passed. Raghbir Singh is allowed propor- 
tionate costs of this appeal. The appeal of 
the Union of India is allowed in respect 
of the rate of interest and solatium on 
Rs. 2,200/- only as indicated above and 
the parties are left to bear their own 
costs, 
NARULA, J.:— I agree, 


Order accordingly. 
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D. K. MAHAJAN AND R. S. NARULA, JJ. 

Sagar Ram Gupta, Petitioner v. Banarsi 
Das Gupta and others, Respondents. 

Civil Misc. No. 119-E of 1973 in Elec- 
tion Petr No. 3 of 1972, D/- 1-3-1974. 

Index Note :— (A) Representation of the 
People Act (4951), S. 119 — Coumsel’s fee — 
Successful candidate is entitled to his Coun- 
sels fee although counsel has not filed a fee 
certificate —- Items included in ‘costs’. 

Brief Note:— (A) A successful party in 
an election petition, particularly, the returned 
candidate against whom an election petition 
has been dismissed under Section 98 (a) of 
the Act, is entitled to have the fees paid by 
him to his counsel taxed in the memo of 
costs payable to him by the other party, if 
the costs have been ordered in his favour by 
the court, even if no fee certificate has been 
filed by his counsel. (Para 8) 
` Index Note :— (B) Representation of the 
People Act (1951), S. 119 — “Costs” — 
Meaning of — Items included. 

Brief Note :— (B) Costs incurred by re- 
turned candidate include counsel’s fee besides 
any amount spent on court-fee and diet money 
and travelling expenses of his witnesses etc. 

(Para 8} 

Index Note :— (C) (Punjab and Haryana) 
High Court Rules and Orders, Vol. V, Chap- 
ter 4-GG, R. 27 — Election Petitions — Costs 
— Rule 27 cannot affect right of successful 
party to costs — (X-Ref:— (i) Civil P. C 
(1908), S. 129; (üi) Representation of the Peo- 
ple Act (1951), S. 119 proviso). 

Brief Note :— (C) Rules made by a High 
Court (by the Punjab and Haryana High 
Court) under Section 129 of the Civil P. C. 
regarding Election petitions in the High Court 
cannot abrogate or curtail the mandatory re- 
quirement of the proviso to Section 119 of 
the Representation of the People Act, 1951, 
under which a returned candidate against 
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whom an election petition has been dismissed 
is entitled, as of right to costs and the High 
Court has no discretion in the matter. 
i (Para 8) 
Index Note :— (D) (Punjab and Haryana) 
High Court Rules and Orders, Yol. V, Chap- 
ter 4-GG — Election petitions — Rules as 
to, by High Court cannot affect rights onder 
Representation of the People Act, 1951 or 
under rules made by Central Government 
under such Act — (X-Ref:— Civil P. C. 
(1988), S. 129). 


; Brief Note :— (D) Rules made by the 
High Court in regard to Election petitions in 
High Courts cannot affect the rights of the 
parties under the Representation of the Peo- 
ple Act (1951) or under the rules made by 
the Central Government under the Act. Ob- 
servations of Supreme Court in AIR 1974 SC 
1185 quoted and followed. (Para 8) 

Editorial Note: 

The above decision does not conflict with 
the decision of the Supreme Court in AIR 
1974 SC 66 which holds that counsel’s fee 
cannot be allowed where there is no proof 
of actual payment of such fee. In the pre- 
sent case of the Punjab and Haryana High 
Court it is expressly stated in the referring 
judgment of Narula, J. that the factum of 
payment of counsel’s fee is not in contest and 
the only question is the legal question of the 
necessity, under the law, of a certificate of 
fee by Counsel. It is this certificate that is 
held to be not essential to the inclusion of 
counsel’s fee in the memo of costs and not 
proof of actual payment of fee to counsel as 
to which there was no dispute at all. 

Cases Referred : Chronological Paras 


AIR 1974 SC 1185 = Civil Appeal No. 419 
of 1973, D/- 21-12-1973, Satya Narain v. 
Dhuja Ram 8 

(1973) Ele. Petn. No. 31 of 1972 and Civil 
Misc. No. 66-E of 1973, DJ- 22-2-1973 
(Punj), Hem Raj v. Ramjilal 6 

(1972) Ele. Petn. No. 26 of 1962, D/- 12-10- 
1972 (Punj), Shiv Chand v. Dana Ram 4, 6 

(1969) Ele. Petn. No. 2 of 1969 (Panj), Anokh 
Singh v. Surinder Singh 5 
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AIR 1964 Madh Pra 92 = 
Shantilal v. Bipinlal 
M. S. Librehan, for Petitioner; R. S. 
Mittal, for Respondents. 
ORDER OF REFERENCE (18-9-1973) 
R. S. NARULA, J.:—This is an applica< 
tion of the returned candidate whose election 
was upheld while dismissing the opposite 
party’s election petition with costs, While dis- 
posing of the election petition, I fixed the fee 
of the present applicant’s counsel as Rs. one 
thousand. Except to the extent of quantum 
of counsel’s fee to which the applicant might 
have been entitled as a part of the costs 
awarded in his favour, the rest of the amount 
of costs had to be fixed by the Registrar 
under Rule 27 (b) Chapter 4GG, Vol. V of 
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the Rules of this Court. Relevant part of 
Rule 27 (b) provides :— 

“If the costs have not been fixed by the 
designated Judge under clause (b) of Sec- 
tion 99 (1) of the Act (Representation of the 
People Act) the costs shall be taxed by tke 
Registrar..........0+ k 
While discharging his duty under the above 
` said rule, the Registrar informed the counsel 
for the applicant that he was not going to 
allow the applicant any amount on account 
of counsel’s fee. The reason for adopting 
that course is given in the draft Memo. of 
Costs in the following words :— 


“Counsel’s fee not taxed as the 
fee certificate was filed during the arguments.” 
On the insistence of the counsel for the ap- 
plicant to have the counsel’s fee included in 
the Memo. of Costs, the Joint Registrar put 
up a note dated August 1, 1973 to me for 
necessary orders in that respect. I passed an 
order on the said office note on Angust 2, 
1973 to the effect that the application filed 
by the counsel for the returned candidate may 
be placed for Motion hearing after informing 
the counsel of the date fixed for the purpose. 
It was in pursuance of that order that this 
application dated July 24, 1973 was put up 
before me on August 14, 1973. Notice of 
the application was issued to the counsel for 
the election petitioner. The prayer made in 
the .application is that the Memo. of Costs 

amended and counsel’s fee be included 
therein as there is neither any statutory nor 
any equitable rule framed under the Repre- 
sentation of the People Act (hereinafter re- 
ferred to as ‘the Act’) that such fees are to 
be included only if a fee certificate is filed 
by the counsel, The application has been 
opposed by the learned counsel for the elec- 
tion petitioner. 

2. The relevant facts are not in dis- 
pute. No fee certificate was filed by the coun- 
sel for the respondent-applicant before the 
commencement of the arguments in the elec- 
tion petition. A fee certificate of Mr. Man 
Mohan Singh Librehan Advocate for the ap- 
plicant showing receipt of Rupees five thou- 
sand as his fee from the returned candidate 
on April 16, 1973 was, however, filed before 
me on May 9, 1973, one day before the con- 
clusion of the arguments of the election peti- 
tioner. Section 16 of the Bar Councils Act, 
1926 provides that the High Court shall make 
rules for fixing and regulating by taxation or 
otherwise the fees payable as costs by any 
party in respect of the fees of his adversary’s 
advocate upon all proceedings in the High 
Court or in any Court subordinate thereto. 
The rules incorporated in part I of Chap- 
ter 6-I of Vol. V of the Rules and Orders of 
this Court have been adopted under Sec- 
tion 16 of the-Indian Bar Councils Act vide 
High Court Notification dated January 13, 
1949. Rule 16 of those Rules is in the follow- 
ing words :— 

“Notwithstanding anything contained in 
the rules of the Court and notwithstanding 
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any order of a Judge or Judges, no fee for 
the appearance of any Advocate, Vakil or 
Attorney shall, except as in these rules herein- 
after provided be allowed on taxation between 
party and party, or shall be inclided in any 
decree or ozder unless :— 

Gi) the Taxing Officer is satisfied that the 
fee was paid to the Advocate, Vakil or At- 
torney before the hearing; and 

Gi) unless the party claiming to have 
such fee allowed shall, before the hearing, 
file in the office of the Taxing Officer, a certi- 
ficate signed by the Advocate, Vakil or At- 
torney as the case may be, certifying the 
amount of the fee or fees actually paid by 
or on behalf of his client to him or to any 
other Advocate, Vakil or Attorney in whose 
place he may have appeared.” 

The proviso to that rule is not relevant for 
our purposes. The contents of such certificate 
have been prescribed in R. 17. The certificate 
filed by Mr. Man Mohan Singh Librehan Ad- 
vocate is in the prescribed form and gives 
all the requisite particulars. 

3. Mr. R. S. Mittal, the learned coun- 
sel for the election petitioner, has vehemently 
contested this application. He has firstly 
argued that the application is not competent 
as the powers of the Court to tax costs have 
been delegated by Rule 27 of Chapter 4-GG 
Volume V to the Registrar. I do not agree 
with this contention as it is open to the 
designated Judge to give directions for taxa- 
tion of costs and to deal with the objections, 
if any, raised during the taxation proceedings. 
Such power is inherent in this Court under 
Section 151 of the Code of Civil Procedure 
which has been made applicable to proceed- 
ings under the Act by operation of Section 87 
of the Act. He has secondly contended that 
Rule 16 which requires the filing of a fee 
certificate before the commencement of the 
hearing of a case starts with a non obstante 
clause and must, therefore, override all other 
provisions. Rule 16 would no doubt override 
any other rule contained in the Rules and 
Orders framed by the High Court and would 
override even an order of a Judge or Judges 
but would not, in my opinion, override any 
other law for the time being in force as the 
non obstante clause with which that rule 
begins is of a restricted nature. 

4 Mr. Librehan placed reliance ini- 
tially on the judgment of the Madhya Pradesh 
High Court in Shantilal v. Bipinlal, AIR 1964 
Madh Pra 92 wherein it has been laid dowa 
in paragraph 18 of the judgment that an al- 
most identical rule which governs taxation of 
costs in suits, cannot be applied for taxation 
of costs in an election petition, as those rules 
with regard to taxation of counsel’s fee are 
made by the Court under Section 27 of the 
Legal Practitioners Act, 1879 read with Arti- 
cle 227 (3) of the Constitution and not under 
the Civil Procedure Code. It was on these 
premises that the Madhya Pradesh High Court 
held that the rule of that High Court requir- 
ing the filing of a fee certificate as a condi- 
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tion precedent for allowing counsel’s fee did 
not apply to the trial of election petitions 
under the Act. Mr. R. S. Mittal has pointed 
out that whereas the relevant rule with which 
the Madhya Pradesh High Court was con- 
fronted had been framed for the guidance of 
Civil Courts and could not, therefore, be ap- 
plied to Election Tribunals, Rule 16 of Chap- 
ter 6-I has not’ been framed for the guidance 
of the subordinate Courts but applies to all 
civil proceedings in the High Court as Vol. V 
in which the rule is contained deals with rules 
relating to proceedings in the High Court and 
has been made under the authority of the 
Constitution, the Letters Patent and the Acts 
of the Parliament. Mr. Librehan has next 
relied on the judgment of H. R. Sodhi, J. 
(as he then was) dated October 12, 1972 in 
election petition No. 26 of 1962 (Punj) Shiv 
Chand v. Dana Ram wherein the learned 
Judge followed the dictum of the Madhya 
Pradesh High Court in Shantilal’s case (supra) 
and held in the relevant part of the order as 
below :— 

“Where, however, the Judge deciding the 

election petition himself assesses the fee of 
the counsel in his order and also mentions 
the party from whom it is payable, no ques- 
tion of any further enquiry by the office 
arises and Rule 16 cannot override the speci- 
fic provisions in the Act itself. I had, under 
Section 99 (b) fixed counsels’ fee leaving the 
remaining costs to be worked out by the 
office according to rules and once costs have 
been fixed, the order fixing costs has to be 
executed in the manner provided by the Act, 
irrespective of the fact whether any certificate 
of fee has been filed or not.” 
It was further observed by the learned Judge 
that the rule as contained in Chapter 6-I is 
not intended to apply to taxation of costs in 
an election petition. 

5. Election Petition No. 2 of 1969 
(Punj), Anokh Singh v. Surinder Singh was 
dismissed by a Division Bench of this Court 
(Mahajan, J. and myself) with costs. While 
taxing the costs to which Surinder Singh, the 
returned candidate was entitled, the office did 
not allow counsel’s fee of Rupees one thou- 
sand which had been assessed in the judgment 
of the Division Bench as his costs on the 
ground that a fee certificate had not been 
filed before the commencement of arguments. 
Tt was at that stage that the returned candi- 
date filed Civil Miscellaneous No. 109-E of 
1973 praying for Rupees one thousand being 
paid to him out of the security for costs de- 
posited by the election-petitioner. On hearing 
that application after a notice to the election 
petitioner, I held by my order dated January 
20, 1972 that the election petition having been 
dismissed under Section 98 (a) of the Act, the 
returned candidate was entitled as of right to 
be paid by the election petitioner the costs 
incurred by the returned candidate in con- 
testing the petition on account of the man- 
datory requirements of the proviso to Sec- 
tion 119 of the Act which states that where 
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a petition is dismissed under clause (a) of 
Section 98, the returned candidate “shall be 
entitled to the costs incurred by him in con- 
testing the petition and accordingly the High 
Court shall make an order for costs in favour 
of the returned candidate.” It was observed 
by me that the costs incurred by the returned 
candidate included the fee paid by him to 
his counsel and the only question which re- 
quired consideration was whether the return- 
ed candidate did or did not, in fact, pay to 
his counsel the amount claimed by him or 
anything more than that. Mr. C. L. Lakhan- 
pal Advocate who was appearing for the re- 
turned candidate ‘in that case stated before 
me that in fact more than Rupees one thou- 
sand had been paid to him by his client. That 
statement was not contested by the other 
side. Mr. Lakhanpal also filed the requisite 
fee certificate during the course of arguments 
of that application. Though I did observe 
in that order that I was condoning the delay 
in filing the fee certificate, I directed on the 
basis of the above-mentioned observations that 
the balance of the amount of security deposit- 
ed by the election petitioner should be paid 
to him after deducting the costs as already 
assessed including counsel’s fee. 


6. In Election Petition No. 31 of 1972 
Hem Raj v. Ramji Lal etc., an application 
(Civil Miscellaneous No. 66-E of 1973 dated 
22-2-1973) (Punj) was made on behalf of 
the returned candidate praying for the inclu- 
sion of counsel’s fee in the Memo. of Costs 
consequent upon the dismissal of election peti- 
tion despite no fee certificate having been filed 
by his counsel. Reliance was placed in the 
application on the judgment of Sodhi, J. in 
Shiv Chand’s case Ele. Petn. No. 26 of 1962 
D/- 12-10-1972 (Punj) (supra). Mahajan, J. 
allowed the application by his order dated 
May 30, 1973 in the fallowing words :— 

“Allow counsel’s fee as costs.” 

Similarly in election petition No. 24 of 1972, 
Civil Miscellaneous No. 120-E of 1973 was 
filed on behalf of the returned candidate for 
allowing him counsel’s fee as part of the costs 
awarded in his favour though no fee certi- 
ficate had been filed by his counsel. After 
hearing counsel for both sides, Sarkaria, J. 
allowed the application by his order dated 
August 17, 1973 in the following words :— 

“Counsel’s fee be added to the Memo. of 
Costs and after deducting the costs the 
balance of the security be refunded to the 
petitioner. The costs inclusive of counsel’s fee 
be paid to the respondent-appiicant.” 

7. In the present case also the factum 
of at least Rupees one thousand having been 
paid by the returned candidate to his counsel 
has not been contested. The application has 
been opposed only on the legal grounds, re- 
ferred to above. The question— 

“Whether a successful party in an elec- 
tion petition, particularly the returned candi- 
date against whom an election petition has 
been dismissed under Section 98 (a) ef the 
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Act, is entitled to have the fees paid by him 
to his counsel taxed in the Memo. of Costs 
payable to him by the other party, if costs 
have been ordered in his favour by the Court, 
but if no fee certificate has been filed by his 
counsel.” 


is of importance and has already arisen in 
several cases and is likely to arise again in 
substantial number of cases in future. In 
order to avoid any possible divergence of 
opinion on this question, I think it desirable 
that it should be decided more authoritatively 
by a larger Bench. I accordingly direct that 
these papers may be placed before my Lord 
the Chief Justice for constituting a Division 
Bench to decide the above-mentioned ques- 
tion of law. September 18, 1973. 


JUDGMENT OF DIVISION BENCH 
DATED ist MARCH, 1974. 


R. 5. NARULA, J.:— 8. The detail- 
ed facts giving rise to this reference to Divi- 
sion Bench have been set out in my order, 
dated September i8, 1973, which may be 
read as a part of this judgment. As already 
observed by me in that order, the non obstante 
clause with which Rule 16 of Chapter 6-I of 
Volume V of the Rules and Orders of this 
Court begins does not override anything except 
the other rules framed by this Court and any 
order passed by a Judge or Judges in respect 
of the quantum of fee to be assessed in the 
memorandum of costs relating to any cause 
heard and decided by this Court. Nothing 
contained in Rule 16 can possibly override the 
provisions of the Representation of the People 
Act (hereinafter called the Act). A returned 
candidate against whom an election petition 
jis dismissed under Section 98 (a) of the Act 
is entitled as of right to the costs incurred by 
þim in contesting the petition. Section 119 
of the Act which makes provision to that 
‘effect enjoins on the High Court a statutory 
‘duty to make an order for costs in his favour 
{in favour of the returned candidate). The 
‘costs incurred by the returned candidate in- 
clude counsel’s fee besides any amounts spent 
on court-fee, and diet money and travelling 
expenses of his witnesses etc. The counsel’s 
fee actually paid by the returned candidate 
can either be ascertained from a fee-certificate 
which may be filed by his Advocate or may 
be ascertained from him otherwise. Clause (b) 
of sub-section (1) of S. 99 of the Act autho- 
rises the Court to fix the total amount of 
costs payable by any party while specifying 
the persons by and to whom such costs have 
to be paid. Whereas the proviso to Sec- 
tion 119 has taken away the discretion vested 
in the Court by the purview of that section 
in the matter of awarding or not awarding 
costs to any party, the authority of the Court 
to fix the total amount of costs under Sec- 
tion 99 (1) (b) has been left intact and has 
not been abrogated by any ‘provision in the 
Act. The other rules contained in Vol. V 
of the Rules and Orders of this Court relate 
generally to the proceedings in the High 
Court. A separate set of rules have been 
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framed by this Court for guidance in the 
matter of trial of election petitions under 
Part VI of the Act in exercise of the powers 
conferred on the High Court by clauses 27 
and 35 of its Letters Patent and Section 129 
of the Code of Civil Procedure. Those rules 
which are almost self-contained so far as the 
trial of election petitions is concerned have 
been incorporated in Chapter 4-GG of the 
High Court Rules and Orders Volume V. 
Rule 27 of those Rules which deals with the 
matter of costs is in two parts. The provi- 
sions of Section 119 of the Act are reproduc- 
ed in clause (a) of that rule. Clause (b) of 
Rule 27 states that if the costs have not been 
fixed by the designated Judge under Cl. {b} 
of Section 99 (1) of the Act, the costs shall 
be taxed by the Registrar within a week of; 
the conclusion of the trial of the petition. 
The requirements of Rule 16 of Chapter 6-1 
of the Rules and Orders of this Court, 
Volume V, have not been incorporated in the 
election rules framed by this Court. Even 
otherwise, it appears to be plain that no rules 
framed by this Court can in any manner 
abrogate or curtail the effect of the manda- 
tory requirement of the proviso to Section 119 
of the Act. It appears to me that if the re- 
quest of a returned candidate (against whom 
an election petition has been dismissed under 
Section 98 (a) of the Act) for including the 
amount of counsel’s fee in his memorandum 
of costs is declined on the ground that a fee- 
certificate was rot filed by his Advocate with- 
in time, it would amount to an infringement 
of the requirement of the proviso to Sec- 
tion 119 of the Act. Though their Lordships 
of the Supreme Court did not decide in so 
many words that the aforesaid election rules 
prepared by the High Court cannot affect ihe 
legal rights of the parties to an election peti- 
tion, the following observations of the 
Supreme Court (Reddy and Goswami, JJ.» in 
Civil Appeal No. 419 of 1973 — Satya Narain 
v. Dhuja Ram, decided on December 21, 
1973, (reported in AIR 1974 SC 1185) signi- 
ficantly show that the rules framed by the 
High Court cannot possibly affect the rights 
of the parties under the Act or under the 
Rules made by the Central Government under| 
the Act :— 

“We may only add here that, in the ab- 
sunce of any provision under the Act or the 
rules made thereunder, the High Court Rules 
cannot confer upon the Registrar or ‘he 
Deputy Registrar any power to permit cort- 
tection or removal of defects in an election 
petition presented in the High Court beycnd 
the period of limitation provided for under 
the Act. It may be noted that ‘Section 169 
of the Act provides that the Central Govern- 
ment is the authority to make rules after con- 
sulting the Election Commission and in sub- 
section (3) thereof the rules have to be laid 
before each House of Parliament in the man- 
ner provided therein. The only reference to 
the High Court Rules is found in Section 117 
of the Act. At any rate, we do not feel 
called upon to pass on the High Court Ruies 
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referred to in the judgment of the High Court 
in this case.” 

9. There is no dispute in the case be- 
fore us about the amount of counsel’s fee 
which has to be allowed in favour of the 
returned candidate in case it is held that he 
is entitled to have the fee included in the 
memorandum of costs. Paragraph. 2 of the 
application read with the prayer clause therein 
leaves no doubt that the returned candidate 
wants only Rs. 1,000/- to be included in the 
memorandum of costs receverable by him 
from the election-petitioner on account of 
counsel's fee. 

16. For the foregoing reasons I would 
allow this application of the returned candi- 
date and direct that the memorandum of costs 
prepared by the office be amended so as to 
include therein Rs. 1,000/- on account of ex- 
penses incurred by the returned candidate as 
counsel’s fee as assessed by me under Sec- 
fion 99 (1) (b) of the Act at the time of 
dismissing the election petition under Sec- 
tion 98 (a) of the Act. 

D. K. MAHAJAN, J. :— I agree. 

Application allowed. 
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R. S. NARULA AND M. R. SHARMA, JJ. 
Bawa Amrita Nand Gir Chela Bawa 
Somwar Gir Baghichi, Petitioner v. Advo- 
cate-General Punjab at Chandigarh and 
others, Respondents. 
e Writ No. 3077 of 1970, D/- 10-4- 
74. 


(A) Index Note:— Constitution of 
India, Article 226 — Certiorari, writ of — 
None against order of Advocate-General 
eving en to suit under Section 92, 


(A) Brief Note:— The Advocate- 
General while giving his consent to the 
institution of a suit under Section 92 of 
the C. P, C. to two or more persons does 
not act quasi-judicially and no writ of 
certiorari will lie against such order. AIR 
1950 SC 222, Rel. on; AIR 1956 Pepsu 65, 
Dissented from. (Paras 16, 17) 


Cases Referred: Chronological Paras 


AIR 1965 Andh Pra 143 = (1964) 2 Andh 
WR 197. Shavax v. Syed Masood Boa 


saln. 
AIR 1964 SC 107 = (1964) 2 SCR 647, Ah- 
mad Adam Sait v. M. E, Makhri 6 
AIR 1962 Ker 90 = 1961 Ker LJ 1068 
(FB), A. K. Bhaskar v. Advocate-Gene- 


ral 7, 14 
AIR 1962 Mad 320 = (1962) 2 Mad LJ 168, 
Raju v. Advocate-Genera 8, 13 
AIR 1961 Mad 244 = (1961) 2 Mad LJ 77, 
K. M. Abdul Kasim v. P. M. N. Mo- 
hamed Dawood 13 
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AIR 1956 Pepsu 65, Sadhu Singh Sunder 
Singh v. Mangalgir Mohatmin pete n 
1 ’ 
AIR 1955 All 372, Swami Shantanand 
Saraswati v, Advocate-General, P: i E 
AIR 1955 Raj 166 = 1956 Raj LW 50, 
Shrimali Lal Kasliwal v. Advocate- 
General 6, 7, 12, 13 
AIR 1954 Trav Co 331 = ILR (1954) Trav 
Co 369, Abu Backer Adam Sait v. Advo- 
cate-General of Travancore Cochin 
State 6. 7, 12, 13, 14, 15 
AIR 1950 SC 222 = 1950 SCR 621, Pro- 
vince of Bombay v. Khushaldas S. Ad- 


vani 16 
1910 Pun Re 104 = 8 Ind Cas 1160, Dhian 
Das v, Jagat Ram 6, 7, 11 
Roop Chand and M. Puri, for Peti- 
tioner; H. L, Mittal, for Respondents 
ORDER OF REFERENCE (1-9-1971) 
R. S. NARULA, J. :—On or about Dec. 10, 
1946, Nanak Chand and four others filed a 
suit against Amrita Nand Gir petitioner 
and one Somwar Gir alias Jiwan, for a de- 
claration to the effect that the gift made by 
Somwar Gir (defendant No. 2 in that suit) 
in favour of the petitioner (defendant No. 
1 in that suit) regarding Dharamshala 
Chainpuri together with shops and tem- 
ples attached thereto situate in bazar 
Nauhrian and the shops and houses situ- 
ate in bazar Bhairon within the abadi of 
Jullundur City, was unlawful and null 
and void, and based on wrong facts and 
that Amrita Nand Gir defendant (peti- 
tioner before me) could have no right in 
the aforesaid property mentioned in the 
deed of gift. Annexure ‘A’ to the writ 
petition is a copy of 'the plaint of that 
suit, The suit was dismissed by Shri Tek 
Chand, Senior Subordinate Judge, Jullun- 
dur, on December 7, 1948, without fram- 
ing issues on merits as it was held that 
the plaintiffs should have brought a suit 
for possession as the property was not 
proved to be wakf property and the plain- 
tiffs were out of possession, That judg-~ 
ment was later set aside by the High 
Court on October 12, 1955, on the finding 
that the case had not been properly tried 
and that comprehensive issues covering 
all the points in dispute between the par- 
ties should have been framed and decision 
given upon them. The suit was remanded 
to the trial Court for decision according- 
ly. z 
2. In the post-remand proceedings, 
the suit was disposed of by Shri Chetan 
Dass Jaïn, Senior Subordinate Judge, Jul- 
lundur, on January 16, 1956. A copy of 
that judgment is Annexure ‘B’ to the writ 
petition. It was held that the gift by de- 
fendant No, 2 in favour of defendant No, 
1 held good so long as the Bhaikh did not 
intervene and so long as some public spi- 
rited Sevak of the institution did not take 
necessary action under Section 92 of the 
Code of Civil Procedure for the removal 
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of defendant No, 1 (writ-petitioner) from 
the institution on account of his unworthy 
acts in claiming adverse title to it. Nanak 
Chand and others, the plaintiffs in that 
suit, preferred Regular First Appeal 78 of 
1956, against the judgment and decree of 
the trial Court dismissing their suit. That 
appeal was, however, dismissed by Tek 
Chand, J., on August 14. 1957, on account 
of non-prosecution, as the plaintiffs-ap- 
pellants had failed to deposit the printing 
charges for the preparation of the appeal 
paper-book despite grant of several op- 
portunities. Annexure ‘'C’ is a copy of the 
High Court order, 

3. Gian Chand and four others 
then moved the Advocate-General for the 
State of Punjab for his consent in writing 
under Section 92 of the Code of Civil Pro- 
cedure for instituting a suit for removal 
of the writ-petitioner and for dispossessing 
him from the management of Dharam- 
shala Chainpuri, The requisite sanction 
was granted by Shri S. M. Sikri (now the 
Chief Justice of India), the then Advocate- 
General on November 28, 1960. A copy of 
the plaint of the suit which was then filed 
in pursuance of the said sanction is An- 
nexure ‘EF’ to the petition, That suit was 
ultimately dismissed by the judgment of 
Shri Ranjit Singh Sood, Subordinate 
Judge First Class, Jullundur, dated Octo- 
ber 29, 1962 (Annexure ‘F’), Regular First 
Appeal 102 of 1963, preferred by the plain- 
tiffs in that suit was dismissed by a Divi- 
sion Bench of the High Court (S. B. Ca- 
poor: and I. D. Dua, JJ.) on October 20, 
1965, on account of non-prosecution, 
copy of that order is Annexure ‘G’ to the 
petition. 

4. Thereafter the present respon- 
dents 2 to 6 (none of whom was plaintiff 
in either of the two previous suits) made 
an application (copy Annexure ‘H’) to the 
Advocate-General, Punjab. for his sanc- 
tion under Section 92 of the Code of Civil 
Procedure for filing a suit for the remo- 
val of the defendant (the writ-petitioner) 
from the management of the trust pro- 
perty known as Bagichi Chainpuri, and 
for the appointment of a new Manager af 
the institution and vesting the property in 
the new Manager and for directing the 
defendant to deliver possession of the 
trust property, and render accounts etc. 
The present petitioner filed written objec- 
tions to the grant of permission under Sec 
tion 92. A copy of those objections is 
Annexure ‘I’ to the petition. After hear- 
ing counsel for both sides, Shri Hira Lal 
Sibal, Advocate-General, Punjab. passed a 
detailed order (copy Annexure ‘J’) grant- 
ing the sanction prayed for and directing 
respondents 2 to 6 to file a plaint in the 
office of the Advocate-General, Punjab, 
by the 15th of August, 1970. 

5. It is the common case of the 
parties that the plaint was filed. signed 
by the Advocate-General, and suit in pura 
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suance thereof (copy Annexure R-1) filed 
in the Court of the District Judge, Jul- 
lundur. It is at this stage that the pre- 
sent petition was filed by Bawa Amrita 
Nand Gir on September 19, 1970, to quash 
the order of the Advocate-General (An- 
nexure ‘J’) under Section 92 of the Code 
of Civil Procedure as being illegal, with- 
out jurisdiction, unconstitutional and im-+ 
proper. 


6. The only ground on which the 
petition has been pressed before me by 
Chaudhry Roop Chand, the learned Advo- 
cate for the petitioner, is that the Advo- 
cate-General had no jurisdiction 'to grant 
permission under Section 92 of the Code 
to the respondents, as they are deemed to 
be bound by the judgment of the compe- 
tent Civil Court in the two previous cases 
on principles of constructive res judicata. 
It may be noticed that though the suit 
filed by Nanak Chand etc., was a repre- 
sentative suit filed under Order 1, Rule 8 
of the Code, the second suit has not been 
filed in a representative capacity. Chau- 
dhry Roop Chand, however. submitted 
that according to ‘the law laid down by 
their Lordships of the Supreme Court in 
Ahmad Adam Sait v. M. E. Makhri, AIR 
1964 SC 107 (paragraphs 15 to 17 of the 
AIR report}, a suit filed under Section 92 
of the Code is as much a representative 
suit as one filed under Order 1, Rule 8 of 
the Code and binds everyone, irrespec~ 
tive of his being or not being a party to 
the suit. Mr. H, L. Mital, learned Coun- 
sel for respondents 2 to 6 has on tthe 
other hand argued that in giving permis- 
sion under Section 92 of the Code, the 
Advocate-General has not given any deci- 
sion on the rights of the contesting par- 
ties which are affected by the permission, 
but has merely opened the gates of the 
Court for his clients. and that all pleas 
like that of constructive res judicata can 
be taken by the writ petitioner in his de- 
fence to the suit on merits. He has fur- 
ther urged that in any event this Court 
has no jurisdiction in exercise of its 
powers under Article 226 of the Constitu- 
tion to set aside the order of the Advo- 
cate-General under Sec. 92 of the Code, 
as that is a purely administrative decision 
which is nct amenable to a writ in the 
nature of certiorari, Mr. Roop Chand has 
tried to repell that argument on the basis 
of the judgment of a learned Single Judge 
of the Pepsu High Court (Mehar Singh, J., 
as he then was) in Sadhu Singh Sunder 
Singh v. Mangalgir. Mohatmim Dera, AIR 
1956 Pepsu 65. Following the judgment 
of the Travancore Cochin High Court in 
Abu Backer Adam Sait v. Advocate-Gene- 
ral of Travancore Cochin State, AIR 1954 
Trav Co 331, and differing from the view 
which had been taken by the Chief Court 
of Lahore in Dhian Das v. Jagat Ram, 
1910 Pun Re 104 (also reported in 8 Ind 
Cas 1160), as also the view taken by the 
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Rajasthan High Court and the Allahabad 
High Court in Shrimali Lal Kasliwal v. 
Advocate-General, AIR 1955 Raj 166. and 
Swami Shantanand Saraswati v. Advo- 
cate-General, U. P, Allahabad, AIR 1955 
All 372, respectively, the learned Judge 
held that the functions of the Advocate- 
General under Section 92 of the Code are 
judicial in nature and not administrative 
or executive, and therefore, such decisions 
are amenable to a writ under Article 226 
of the Constitution on a question of juris- 
diction, or on account of there being a 
patent error of law apparent on the face 
of the record. 


1. Besides relying on the judg- 
ments of the Allahabad and Rajasthan 
High Courts to which reference has al- 
ready been made, Mr. H. L. Mital has re- 
ferred me to the Full Bench judgment of 
the Kerala High Court in A. K. Bhaskar 
v. Advocate-General, AIR 1962 Ker 90 
(FB), wherein the iaw laid down by the 
Travancore Cochin High Court in the case 
of Abu Backer Adam Sait. AIR 1954 Trav 
Co 331 (supra) was expressly overruled, 
the law laid down by the learned Single 
Judge of the Pepsu High Court was not 
approved, and the view of the Allahabad 
and Rajasthan High Courts was adopted. 
Wanchoo, C. J. (as he then was), who pre- 
pared the judgment of the Division Bench 
of the Rajasthan High Court in the case 
of Shrimali Lal Kasliwal AIR 1955 Raj 
166 (supra), observed that the function of 
the Advocate-Genera) under Section 92 of 
the Code cannot be called a judicial or 
quasi-judicial functicn, and. therefore, 
there is no question of revising it under 
Article 227, or issuing a writ under Arti- 
cle 226 compelling him to do anything. 
The view taken by the Travancore Cochin 
High Court was expressly dissented from 
by the Division Bench of the Rajasthan 
High Court in that case, Swami Shanta- 
nand Saraswati’s case AIR 1955 All 372 
(supra) had been decided by a Division 
Bench of the Allahabad High Court con- 
sisting of Raghubar Dayal and Aggarwala, 
JJ. They had taken the same view after 
dissenting from the view of the Travan- 
core Cochin High Court and approving 
the view of the Lahore High Court in 
1910 Pun Re 104 (supra), In Dhian Das’s 
ease, Sir Arthur Reid. C. J.. had declin- 
ed to entertain a revision petition against 
an order of the Collector under Sec. 539 
of the Civil Procedure Code, 1882 (corres- 
ponding to Section 92 of the Code of Civil 
Procedure, 1908), on the ground that the 
order was an executive or ddministrative 
one, and, therefore, it could not be said 
that any case of which record could be 
called for and dealt with in revision had 
been decided. 


8. There is an apparent conflict oi 
authorities between the various High 
Courts on the question whether ‘the order 
of the Advocate-General of a State under 
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Section 92 of the Code is or is not amen- 
able to a writ under Article 226 of the 
Constitution. As already indicated, the 
Division Benches of the Allahabad and 
Rajasthan High Courts and a Full Bench 
of the Kerala High Court have taken a 
view in favour of the respondents. A 
learned Single Judge of the Madras High 
Court has also taken the same view in 
Raju v. Advocate-General, Madras, AIR 
1962 Mad 320. The judgment of the Tra- 
vancore Cochin High Court does not exist 
in the eye of law as it has already been 
overruled. Though I am substantially 
inclined to follow the concensus of autho- 
Tities on this point. I feel thatitis not pro- 
per for me sitting in Single Bench ‘to dif- 
fer from the view taken by the learned 
Single Judge of the Pepsu High Court 
(who later became a Judge and then the 
Chief Justice of this Court). It would, in 
the circumstances of the case, be appro- 
priate if this point, on the decision of 
which practically the fate of 'the whole 
case hangs, should be decided by a Divi- 
sion Bench in the very first instance par- 
ticularly when an appeal under Clause 10 
of the Letters Patent would lie against 
my judgment whichever way it goes, as a 
matter of- right, 


9. J, therefore. direct ‘that the 
papers of this case may be laid before my 
Lord, the Chief Justice for passing appro- 
priate orders under proviso (b) to Rule 1 
of Chapter 3-B of Volume V of the Rules 
and Orders of this Court. The costs of 
the present proceedings shall abide the re- 
sult of the writ-petition. 


JUDGMENT OF THE DIVISION BENCH 


NARULA, J.:— 10. My order, dated 
September 1, 1971, whereby I directed 
that the papers of this case may be laid 
before the learned Chief Justice for con- 
stituting a Division Bench for the hearing 
and disposal of this writ petition, may be 
read as a part of this judgment. I had 
asked for the assistance of another learn- 
ed Judge of this Court to decide the writ 
petition because I was prima facie not in 
agreement with the view taken by ‘the 
learned Single Judge of the Pepsu High 
Court (Mehar Singh, J., as he then was) in 
AIR 1956 Pepsu 65 and I was more inclin- 
ed to agree with the view taken by the 
High Courts of Allahabad, Rajasthan, 
Madras, Kerala and Andhra Pradesh, on 
the question whether the written consent 
given by the Advocate-General of a State 
under Section 92 of the Code of Civil Pro- 
cedure to file a suit covered by that sec- 
tion can or cannot be quashed by a writ 
in the nature of certiorari. It is the com- 
mon case of both sides that the impugned 
order of the Advocate-General would be 
amenable to such a writ only if it can be 
considered to be a judicial or quasi-judi- 
cial order. No question of quashing the 
order by a writ in the nature of certiorari 
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can arise if the consent given by tne 
Advocate-General in writing under Sec- 
tion 92 of the Code amounts to a mere ad- 
ministrative order. 


11. As early as in 1910, the ques- 
tion whether such an order is only an 
executive or administrative one came up 
for consideration before the Chief Court 
of Punjab in 1910 Pun Re 104 (also re- 
ported in 8 Ind Cas 1160). While reject- 
ing a petition for revision of an order 
passed by the Collector of a district 
granting permission under Section 539 of 
the Code of Civil Procedure, 1882 (corres- 
ponding to Section 92 of the 1908 Code) to 
institute a suit for the removal of a Ma- 
hant, it was observed by Reid, C. J., that 
the order of the Collector was only an 
executive or an administrative order and 
was, therefore, no ‘case’ of which the re- 
cord could be called for and dealt with in 
a petition for revision under Section 70 
(1) (a) of the Punjab Courts Act (XVIII 
of 1884) as amended by the Puniab Courts 
Act (XXV of 1899). It was held that while 
granting permission to file ‘the suit, the 
Collector (who was ordinarily a Court) 
did not act as a Court, but exercised the 
powers vested in the Advocates-General] 
in the Presidency towns, In AIR 1955 All 
372, a Division Bench of the Allahabad 
High Court (Raghubar Dayal and Agar- 
wala, JJ.) dismissed a petition under Arti- 
cle 226 of the Constitution and refused to 
quash the order of the Advocate-General 
giving his consent to the institution of a 
suit under Section 92 of the Code on the 
main ground that the said order consti- 
tuted merely an administrative or an exe- 
cutive act and could not be called a quasi- 
judicial one. It was observed that neither 
Section 92 nor any other provision of the 
Code required the Advocate-General to 
hold any enquiry or to give any opportu- 
nity of hearing to the party which might 
be affected by the giving of his consent. 
It was held that where an officer or other 
authority is not bound by any rule of law 
to hold an enquiry and to act strictly in 
accordance with the facts and circumstan- 
ces of the case as they appear from tha 
enquiry, he cannot be said to be acting 
judicially or quasi-judicially. It was fur- 
_ther observed that a judicial or a quasi- 
judicial act must involve a decision as to 
the rights of the parties and must affect 
the interests of one or the other of the 
parties: and in giving his consent under 
Section 92, the Advocate-General is not 
expected to decide the rights of the con- 
tending parties even if he has to hold an 
enquiry, but he has merely to see whe- 
ther there is or is not a prima facie case 
that should be allowed to go to a Court of 
law.. He does not affect the rights of the 
person against whom the suit is intended 
to be filed as such a person has full op- 
portunity to present his case before the 
Court in which the suit is filed. The Court 
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is not to be influenced in deciding the case 
by the fact that the Advocate-General has 
given his content to the institution of the 
suit. 


12. A Division Bench of the Rajas- 
than High Court (Wanchoo, C. J., and 
Sharma, J.) held in ATR 1955 Raj 166, that 
the function of the Advocate-General 
under Section 92 of the Code cannot be 
called a judicial or quasi-judicial one, 
and, therefore, there is no question of 
revising such an order of the Advocate- 
General under Article 227 or issuing a 
writ under Article 226 compelling him to 
do anything under that provision. The 
application under Section 92 of the Code 
was pending before the Advocate-General 
at the time of the filing of that writ peti- 
tion. The writ petitioners approached the 
Rajasthan High Court for a suitable writ, 
order or direction to the State Govern- 
ment to appoint some other officer under 
Section 93 of the Code as the Advocate- 
General, who was otherwise the only au- 
thority to deal with the maiter, was al- 
leged to be biased against the petitioners. 
Reliance was placed before their Lord- 
ships of the Rajasthan High Court on the 
judgment of the Travancore Cochin High 
Court in AIR 1954 Trav Co 331 (herein- 
after referred to as Abu Backer’s case) 
wherein it had been held that the order 
passed by the Advocate-General under 
Section 92 of the Code is quasi-judicial, 
and is, therefore, amenable to a writ in 
the nature of certiorari under Article 226 
of the Constitution. The Rajasthan High 
Court declined to accept the view of the 
Travancore Cochin High Court taken in 
Abu Backer’s case, and held that inasmuch 
as the Advocate-General himself can file 


‘a suit under Section 92 of the Code or in 


the alternative give permission to two or 
more persons to do so, such a function 
exercised by the Advocate-General cannot 
be called judicial or quasi-judicial. 


13. In K. M. Abdul Kasim v. P.M. 
N. Mohamed Dawood, AIR 1961 Mad 244, 
the decision of the Muslim Wakfs Board 
under Section 55 (2) of the Muslim Wakfs 
Act, 1954, permitting another person to 
file a suit was held to be not equivalent 
to a judicial or a quasi-judicial decision 
affecting the rights of the parties. The 
decision to permit another person to file 
a suit was described as an administrative 
act, and. therefore, held to be outside the 
purview of correction by the issue of a 
writ of certiorari, Reliance for that deci- 
sion was placed on the judgment of the 
Rajasthan High Court in the case of Shri- 
mali Lal Kasliwal, AIR 1955 Raj 166 
(supra) and on the judgment of the Alla- 
habad High Court in Swami Shantanand 
Sarswati’s case AIR 1955 All 379 (supra). 
The learned Single Judge of the Madras 
High Court did not apply to the case be- 
fore him the law which had been laid 


338 P.& H. [Prs. 13-18] Amrita Nand v. Advocate-General (Narula J.) 


down in Abu Backer’s case AIR 1954 Trav 
Co. 331. The same view was taken by an- 
other learned Single Judge of the Madras 
High Court in AIR 1962 Mad 320. While 
dismissing a petition under Article 226 of 
the Constitution for quashing an order of 
the Advocate-General under Section 92 of 
the Code on the ground ‘that the same 
was not maintainable, Abu Backer’s case 
was dissented from and the Allahabad 
view in Swami Shantanand Sarswati’s case 
(supra) was followed. 


14. The view taken by the Travan- 
core Cochin High Court in Abu Backer’s 
case AIR 1954 Trav Co 331 was subse- 
quently overruled by a Full Bench of the 
Kerala High Court (successor to Travan- 
core Cochin High Court in AIR 1962 Ker 
90. It was observed that notwithstanding 
the fact that the Advocate-General has to 
form an opinion and has to come to a con- 
clusion one way or the other while acting 
under Section 92 of the Code, his decision 
under that provision does not amount to a 
judicial or a quasi-judicial order as he 
does not decide anybody’s rights and 
does not affect the right of the defen- 
dants to the proposed suit to defend the 
same on all possible grounds available to 
them in law. On that basis it was held 
that the action of the Advocate-General 
under Section 92 of the Code giving or de- 
clining to give his consent cannot be judi- 
cially reviewed by the High Court under 
Article 226 of the Constitution. A Divi- 
sion Bench of the Andhra Pradesh High 
Court took the same view in Shavax v. 
Syed Masood Hosain, AIR 1965 Andh Pra 
143. while holding that the grant of the 
consent in writing by the Advocate-Gene- 
ral does not amount to a judicial func- 
tion. 


15. The case of Sadhu Singh Sun- 
der Singh, AIR 1956 Pepsu 65 (supra) de- 
cided by the Pepsu High Court is the only 
case in which the order of an Advocate- 
General under Section 92 of the Code was 
held to be amenable to a writ of cer- 
tiorari, That judgment was expressly 
based on the law which had by then been 
laid down in Abu Backer’s case AIR 1954 
Trav Co 331, The judgment of the Tra- 
vancore Cochin High Court in Abu 
Backer’s case having since been overruled 
by the successor High Court of that 
Court, the very bottom of the judgment 
of the learned Single Judge in the case of 
Sadhu Singh Sunder Singh {supra) has 
been knocked out. With the greatest res- 
pect to the learned Judge who decided the 
ease of Sadhu Singh Sunder Singh, I am, 
therefore. constrained to hold that the 
view taken by the Pepsu High Court in 
that ease cannot be said to be sound. I 
am unable to agree with Chaudhry Roop 
Chand that in spite of the basis of the 
judgment of the learned Single Judge of 
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the Pepsu High Court having subsequent- 
ly been knocked out, that judgment alone 
lays down the correct law, and the view 
taken by the Allahabad, Rajasthan, Mad- 
ras, Kerala and Andhra Pradesh High 
Courts is incorrect. 


16. So far as the nature of the 
functions of an Advocate-General in such 
matters is concerned, it appears to me to 
be beyond doubt that while acting under 
that provision an Advocate-General does 
not give any. decision on the merits of the 
controversy one way or the other and it is 
open to the Court in which the action per- 
mitted by the Advocate-General is 
brought to entertain and decide any ques- 
tions of law or of fact which are raised 
before it by the concerned parties. The 
distinction between administrative or exe- 
cutive functions and orders on the one 
hand and judicial or quasi-judicial func- 
tions on the other has been succinctly 
brought out by the Supreme Court in the 
Province of Bombay v. Khushaldas S. Ad- 
vani, AIR 1950 SC 222. Applying those 
tests I hold that the Advocate-General 
while giving his consent to the institution 
of a suit to two or more persons does not 
act either judicially or in a quasi-judicial 
capacity. 


17. Though observations ‘have 
been made in some of the judgments re~ 
ferred to above to the effect that any 
order of an Advocate-General under Sec- 
tion 92 of the Code is not subject to the 
serutiny of a High .Court under Article 
226 of the Constitution, it is neither ne- 
cessary for me to go so far. nor am 1 in 
fact inclined to hold that even in a case 
where an Advocate-General refuses to 
exercise the duty enjoined on him by the 
statute (Section 92) for reasons which are 
either extraneous or irrelevant or non=- 
existent, this Court would be helpless. As 
at present advised, I am of the view that 
in such an eventuality it would be open to 
this Court to issue to the concerned Advo- 
eate-General a writ in the nature of man= 
damus directing him to do the duty en- 
joined on him by Section 92, So far as an 
order giving his consent to the institution 
of a suit is, however, concerned, I am 
firmly of the view that it is impregnable 
in proceedings under Article 226 of the 
Constitution. 


18. For the foregoing reasons this 
petition must fail and is accordingly dis- 
missed with costs. 

SHARMA, J..— I agree. 


Petition dismissed, 
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(A) Index Note:— East Punjab Urban 
Rent Restriction Act (3 of 1949), S. 13 (3) 
(a) Git} — Claim for eviction of tenant on 
ground that building etc., has become un- 
fit or unsafe — Landlord need not plead 
and prove requirement for reconsiruction. 
1963-65 Pun LR 528: 1964-66 Pun LR 503 
and 1969-71 Pun LR 245, Overruled. 


(A) Brief Note:-— Under the provi- 
sions of Section 13 the landlord can claim 
eviction of the tenant if he pleads that the 
building or the rented land has become 
unfit or unsafe for human habitation and 
it is not necessary for him to further 
plead or prove that the building is requir- 
ed for reconstruction. 1963-65 Pun LR 
528; 1964-66 Pun LR 503 and 1969-71 Pun 
LR 245, Overruled; AIR 1968 Delhi 299 
(FB), Relied on. (Para 12) 


(B) Index Note:— Interprefation of 


Statutes — Modification in language of 


Statute — When permissible. 


(B) Brief Note:— It is an establish- 
ed rule of construction that phrases and 
sentences are to be construed according to 
the rules of grammar excepting in those 
cases where the language of a statute in 
its ordinary meaning and grammatical 
construction leads to some inconvenience, 
absurdity. hardship or injustice presum- 
ably not intended. In such cases modiã- 
cation in the language of a statute may 
be made or unusual meanings may be as- 
cribed to particular words or they may be 
altogether rejected. Such a course has, 
however, to be adopted in cases where the 
eonclusion is irresistible that the legisla- 
fure could not possibly have intended 
what the words signify and that the modi- 
fications are to be made with a view to 
correct the careless language resulting 
from the draftsman’s unskilfulness or 
ignorance of law. as ordinarily Courts are 
always reluctant to alter or add words io 
a statute. (Para 3) 
Cases Referred: Chronological Paras 
(1970) 72 Pun LR 411 = 1970 Ren CJ 535, 


Dr. Piara Lal Kapur v, Kaushalya 
Devi 2. 6 
(1969) 71 Pun LR 245 = 1969 Ren CJ 105, 
Raj Kumari v. Shadi Lal 1, 4,5 


*Decided by Full Bench on order of re- 
ference made by Prem Chand Pandit, J., 
on 7-4-1972. 
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Nand Singh 6 

(1964) 66 Pun LR 503 = 1964 Cur LJ 119, 
Chuharmal v. Balak Ram 1, 4, 5, 


10, 11 

1963-65 Pun LR 528 = ILR (1963) 1 Punj 
846, Panna Lal v. Jagan Nath 1, 4, 5, 
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Seth Bhagirath Dass, S. K. Hirajee 
and Jagmohan Lal Malhotra, for Peti- 
tioner: J. N. Kaushal Sr. Advocate 
(Ashok Bhan with him), for Respondent. 


MAN MOHAN SINGH GUIRAL, J.:— 
Lalit Behari petitioner applied for the 
eviction of the respondent, Sant Lal, from 
a shop situated in Rori Bazar, Sirsa, main- 
ly on the ground that the premises had 
become unsafe and unfit for human habi- 
tation and that he had been directed by 
the Municipal Committee to demolish the 
same, The tenant resisted the application 
and pleaded that the building was fit for 
habitation and that the landlord had 
managed fo get a notice issued by the 
Municipal Committee in collusion with 
the President who was related to him 
with the only object of getting the tenant 
evicted. In view of this, the parties went 
to trial mainly on the following issue:—~ 


“Whether building is unfit and unsafe 
for human habitation ?” 


Relying on the rule laid down in Panna 
Lal v, Jagan Nath, 1963-65 Pun LR 528, 
Chuhar Mal v. Balak Ram, 1964-66 Pun 
LR 503 and Raj Kumari v. Shadi Lal, 
1969-71 Pun LR 245, the learned Rent 
Controller held that this ground was not 
available to the landlord as he had not 
pleaded and proved that the premises 
were wanted for re-erection as the build- 
ing was in a dilapidated condition. 


2. Following the ratio of ‘the 
above decisions, the Appellate Authority 
dismissed the appeal of the landlord, and 
being aggrieved, he filed the present revi- 
sion petition challenging the correctness 
of the view taken by the lower Courts. 
The case first came up before P, C. Pan- 
dit, J., and on behalf of the petitioner it 
was pointed out that in Dr. Piara Lal 
Kapur v. Kaushalya Devi, 1970-72 Pun 
LR 411, following the decision of the Full 
Bench of the Delhi High Court in Sant 
Ram v. Mekhu Lal and Co.. AIR 1968 
Delhi 299 (FB), it was ruled that it was 
not necessary for the landlord while esta- 
blishing the ground mentioned in Section 
13 (3) (a) (iii) of the East Punjab Rent 
Restriction Act to plead and prove that 
the premises were required for carrying 
out any building work, In view of the di- 
vergence of judicial opinion between two 
Division Benches of this Court on the 


340 P. & H. [Prs. 2-4] 


. question whether it was necessary for the 
landlord to plead and establish that he re- 
quired the premises in order to carry out 
anv building work or whether it was 
enough to prove that the building had be- 
come unsafe and unfit for human habita- 
tion, P. C. Pandit, J., referred the case to 
a Full Bench and it is in this manner that 
the case has come up before us for final 
disposal. 


3. The ground of eviction with 
which we are concerned in the present 
case was stated in the petition in the fol- 
lowing terms:— , 


“That the building in dispute is in a 

dilapidated condition and has become un- 
safe and unfit foc human habitation. 
‘Municipal Committee, Sirsa. has, vide 
notice dated 21-2-1969, sought its demoli- 
tion on the ground that it may fall down 
at any moment and may cause loss to 
human life besides the pecuniary loss.” 
It may be stated at the outset that the 
ground reproduced above does not contain 
an assertion that the building was requir- 
ed for reconstruction and in fact it was 
not contended on behalf of the petitioner 
that the application contained any such 
averment, 


4, In order ty examine the merits 
of the respective contentions of the par- 
ties, it would be necessary to make a re- 
ference to the relevant provisions of the 
East Punjab Rent Restriction Act (herein- 
after called the Punjab Act) which is 
contained in Section 13 (3) (a) (iii) and 
this provision reads as follows:i— 

13 (3) (a), — A landlord may apply 
to the Controller for an order directing 
the tenant to pvt the landlord in posses- 
sion— 

(iii) in the case of any building or 
rented land, if he requires it to carry out 
any building work at the instance of the 
Government or Local Authority or any 
Improvement Trust under some improve- 
ment or development scheme or if it has 
become unsafe or unfit for human habita- 
tion.” 


The above provision came up for inter- 
pretation for the first time in Panna. Lal’s 
case (1963) 65 Pun LR 528 (supra) and the 
following observations were made by Fal- 
shaw, C. J..— 


“Except for the fact that in the Pun- 
jab Act the words ‘at the instance of the 
Government or local authority or any Im- 
provement Trust’ appear instead of the 
words “at the instance of the Government 
or Delhi Improvement ‘Trust” the word- 
ing of the two  sub-sections is identical, 
and although as it stands the words of the 
Punjab Act are capable of the interpre- 
tation placed on them by the learned Ap- 
pellate Authority that all that has to be 
pleaded and proved ky the landlord is 
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that the building has become unsafe or 
unfit for human habitation, I do not think 
there can be any doubt that the same 
meaning was intended to be conveyed in 
the Punjab Act as in the Delhi Act, and it 
is a pity that the clearer arrangement ad- 
opted in the Delhi Act was not also adopt- 
ed in the Punjab Act.” 


The view taken by Falshaw, C. J., was 
again examined by a Division Bench of 
this Court in Chuhar Mal’s case (1964) 66 
Pun LR 503 and was accepted as reason- 
able, Reference in particular, need be 
made to the following observations ap- 
pearing in this case:— 


“On behalf of the landlords it is con- 
tended that Sec. 13 of the East Punjab 
Urban Rent Restriction Act is not arrang- 
ed by the Legislature in the manner sug- 
gested by Falshaw, C. J., in Panna Lal’s 
case (1963) 65 Pun LR 528 nor of course 
in the manner, adopted in the Delhi and 
Ajmer-Merwara Rent Control Act. 1947, 
and it is ‘therefore not permissible to foist 
that particular arrangement on the arran- 
gement considered proper by the Legisla- 
ture itself, tha submission in ‘the result 
being that, as the provision stands, the 
fact. that premises have become unsafe or 
unfit for human habitation, is an inde- 
pendent ground for the tenant’s eviction. 
The result of such an interpretation would 
be that a landlord would be entitled to 
have a tenant evicted and yet allow the 
premises to fall down without ever in- 
tending to rebuild them. I very much 
doubt if such a result was ever in- 
tended by the Legislature, It is true that 
it may frequently happen that a land- 
lord is not in a position to rebuild old 
premises, but in that case he need not be 
entitled to evict the tenant. On the 
whole, therefore, it seems to me that the 
decision of Falshaw, C. J., in (1963) 65 Pun 
LR 528 was correct and does not require 
to be overruled.” 


The argument that a landlord may not 
have the means to rebuild the premises 
but would be under a liability to ensure 
the tenant’s safety and should therefore 
be in a position to get the premises varat- 
ed so that the tenant may not suffer 
damage by the collapse of the building 
and possibly hold the landlord responsible 
was also examined in the above case 
but did not find favour with the Bench 
which decided Chuhar Mal’s case (1964) 
66 Pun LR 503. In this context it was 
observed as follows:— 


“The East Punjab Urban Rent Res- 
triction Act, was enacted in the context of 
shortage of urban accommodation, both 
residential and commercial, and it seems 
therefore reasonable to think that what 
the Legislature intended was that a land- 
lord, who wants to rebuild the premises 
either because he has been required to do 
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so or because the premises are unsafe, 
may be allowed to obtain vacant posses- 
sion from the tenant, and, similarly in the 
case of rented land, he may be entitled to 
take possession in case he has been re- 
quired to build on the land.” 


5. The question was again consi- 
dered in Raj Kumari’s case (1969) 71 Pun 
LR 245 and P. C. Pandit. J. accepting the 
ratio of the decisions in Panna Lal’s case 
(1963) 65 Pun LR 528 and Chuhar Mal’s 
case (1964) 66 Pun LR 503 held that the 
landlord could only be entitled to obtain 
the premises if in fact he wanted to re- 
erect them either because he was so re- 
quired by a competent authority or be- 
cause the premises were no longer safe or 
fit for human habitation. 


6. For the contrary view our at- 
tention has been drawn to Madan Lal 
Kapur v. Nand Singh, 1966 Cur LJ 
772. Sant Ram v. Mekhu Lal and Co., 
(1968) 70 Pun LR (D) 195 = AIR 1968 Delhi 
999 (FB), and Dr. Piara Lal Kapur v. 
Kaushalya Devi, (1970) 72 Pun LR 417 In 
the first of these cases, the question with 
which we are now concerned was not di- 
rectly involved and was not considered 
at length and only a doubt was express- 
ed about the correctness of the view taken 
by Falshaw, C. J. in Panna La‘’s case (1963) 
65 Pun LR 528, In Dr. Piara Lal Kapur’s 
case again, the main question involved 
was somewhat different In that case it 
was contended that parts of the demised 
premises which were unfit or unsafe for 
human habitation having been removed 
and the remaining part of the premises 
not having been proved to be unfit or un- 
safe for human habitation, no order under 
Section 13 (3) (a) (iii) could be passed 
against the tenant. However, while exa- 
mining this question the view expressed 
by the Delhi High Court in Sant Ram's 
case that it was not necessary for a land- 
lord under Section 13 (3) (a) (iii) of the 
Punjab Act to plead and prove that he 
required the premises in order to carry 
out any building work and that an order 
of eviction could be passed even if it was 
established by the landlord that the build- 
ing had become unsafe or unfit for human 
habitation, was accepted as a correct state- 
ment of law though the detailed reason- 
ing leading to this conclusion was not 
examined, For examining the correct- 
ness or otherwise of 'this view, therefore, 
we would have to mainly depend on the 
ratio of the decision in Sant Ram’s case. 


7. Having regard to the plain lan- 
guage of clause (3) (a) (iii) of Section 13 
of the Punjab Act, the only reasonable 
way its relevant provision can be read is 
as follows:— 

“In the case of any building or rent- 
ed land . if it has become 
unsafe or unfit for human habitation.” 
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To find support to the ratio of the deci- 
sion in Panna Lal’s case (1963) 65 Pun LR 
528 the relevant part of the clause would 
have to be read as under:— 

“In the case of any building or rented 

land, if he requires it to carry out any 
building work if it has 
become unsafe or unfit for human habi- 
tation.” 
A bare perusal of the above would show 
that there is no comma after the expres- 
sion “any building work” and this ar- 
rangement cannot, therefore, be properly 
accepted and in any case the second “if” 
would be misplaced and would have to be 
substituted by the word “because”. In 
fact, Shri J. N, Kaushal appearing for the 
respondent has with his usual persuasive- 
ness commended to us for the adoption of 
this arrangement and the modification in 
the language. 


8. While examining this contention 
it would have to be kept in mind that if 
the words of a statute are themselves 
precise and unambiguous those words 
have to be given effect to and their ope- 
ration cannot be extended in order to 
carry out the real or supposed intention 
of the legislature. It is an established 
rule of construction that phrases and sen- 
tences are to be construed according to 
the rules of grammar excepting in those 
cases where the language of a statute in 
its ordinary meaning and grammatical 
construction leads to some  inconveni- 
ence, absurdity, hardship or injustice pre- 
sumably not intended. In such cases 
modification in the language of a statute 
may be made or unusual meanings may 
be ascribed to particular words or they 
may be altogether rejected, Such a course 
has, however, to be adopted in cases 
where the conclusion is irresistible that 
the legislature could not possibly have 
intended what the words signify and that 
the modifications are to be made with a 
view to correct the careless language re- 
sulting from the draftsman’s unskilful- 
ness or ignorance of law. as ordinarily 
Courts are always reluctant to alter or 
add words to a statute, Examining the 
relevant provision in the light of the 
above I am not convinced that the legis- 
lature could not have intended what the 
words clearly signify or that the modifi- 
cations suggested are a mere correction of 
careless language and would really give 
to the words the meanings intended by 
the legislature. Neither on the basis of 
the context in which clause (3) occurs nor 
on the basis of the objects of the Act or 
the possible legislative intent any reason 
has been suggested by Shri Kaushal for 
compelling such a change in the construc- 
tion of the relevant clause which other- 
wise is clear and unambiguous. 


9. It appears that in Panna Lal’s 
case (1963) 65 Pun LR 528 Falshaw, C. J., 
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while interpreting clause (iii) of Sec. 13 
(3) (a) of 'the Punjab Act, was primarily 
influenced by the arrangement adopted in 
the corresponding provision in the Delhi 
and Ajmer-Marwara Rent Control Act, 
1947 (hereinafter called the Delhi Act) 
which is as follows:— 


“9 (1) Notwithstanding anything 
contained in any contract, no court shall 
pass any decree in favour of a landlord, 
or make any order, in favour of a land- 
lord whether in execution of a decree or 
otherwise, evicting any tenant, whether 
or not the period of the tenancy has ter- 
minated, unless it is satisfied either:— 

XX XX XX XX 

(i) that the landlord requires the 
premises in order to carry out any build- 
ing work— 


(i) at the instance of the Government 
or the Delhi Improvement Trust in pur- 
suance of an improvement scheme, or de- 
velopment scheme, or ` 


(ii) because the premises have. be- 

come unsafe or unfit for human habita- 
tion.” 
A bare comparison of the above with the 
relevant Punjab provision would bring 
out the difference in the language and ar- 
rangement used in the two provisions and 
in view of this difference there is no rea- 
son to conclude that the same meaning 
was intended to be conveyed by cl. (iii) 
of Section 13 (3) (a) of the Punjab Act as 
by the corresponding provision of the 
Delhi Act. In fact. while considering this 
matter Falshaw, C. J., was fully conscious 
of this difference and of the fact that the 
words of Section 13 (3) (a) (iii) of the 
Punjab Act, if plainly read, were not cap- 
able of the meaning sought to be forced 
out of the language of this provision, But 
somehow for reasons which have not been 
clearly stated in the judgment it was con- 
cluded that the legislature while enacting 
the Punjab Act had intended to follow the 
legislative intent which was behind Sec- 
tion 9 (1) (i) of the Delhi Act and while 
proceeding on this basis the decision in 
Panna Lals case was arrived at, With 
great respect for the learned Chief Jus- 
tice, I am unable to accept the ratio of 
the decision as laying down the correct 
Position of law. 


10. In Chuhar Mal’s case (1964) 66 
Pun LR 503 the argument that the plain 
language of Section 13 (3) (a) (iii) and the 
arrangement of the words contained 
therein entitled a landlord to claim, evic- 
tion of the tenant by merely establishing 
that the building was unfit and unsafe for 
human habitation was not pointedly re- 
jected but a different interpretation was 
put to avoid the possibility of certain re- 
sults flowing which in the view of tke 
learned Judges were not reasonable, No 
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compelling reason, however, for departing 
from the plain language of Section 13 (3) 
(a) Gii) of the Punjab Act was suggested. 
No doubt the wording of Section 13 (3) (a) 
Gii), as it stands, would allow a landlord 
to have the building vacated in case it 
was unsafe and unfit for human habitation 
and yet not demolish and reconstruct the 
same, but this could hardly furnish a 
plausible reason for presuming that the 
legislature had a different intention from 
that expressed in the clear language of 
this provision. It could be canvassed with 
equal force, if not with greater relevancy 
and plausibility, that the legislature did 
not intend the tenants to continue resid- 
ing in buildings which were dangerous or 
unsafe and might cause loss of life, limb 
and property, Moreover, while examining 
this aspect it would also have to be notic- 
ed that unsafe condition of a building 
may not only cause damage to the tenant 
but also to a third party. To me. there- 
fore, the conclusion seems to be irresis- 
tible that clause (3) (a) (iii) as it stands at 
present furnishes an independent ground 
for the tenant’s eviction where the build- 
ing has become unsafe and unfit for hu- 
man habitation. 


11. In coming to the above con- 
clusion I have’ been influenced by the 
ratio of the decision in Sant Ram’s case 
AIR 1968 Delhi 299 (FB) where the rele- 
vant discussion appears in the following 
words, which with respect I borrow— 
“The infirmity in the reasoning is quite 
obvious. Instead of construing the lan- 
guage of the Punjab Act, it was the Delhi 
provision which was kept in the forefront 
and it was assumed that the Punjab Legis- 
lature must have intended to adopt the 
scheme of the Delhi Act and that it was 
perhaps by some oversight or inefficiency 
on the part of the draftsman that different 
phraseology, conveying a different intend- 
ment. was used. No reference was made 
to the scheme of Punjab Act giving rise 
to the assumption of complete identity be- 
tween the legislative intendment of the 
two law-makers, Speaking with respect, 
we cannot help expressing our firm dis- 
sent from the ratio and the reasoning of 
this decision. 


The reasons which seem ‘to have 
weighed with Dulat, J. do not seem to us 
to be sufficiently cogent to re-write the 
statute or to impute to the draftsman a 
legislative intent different from that 
which is reasonably discernible from the 
plain language and scheme of the statu- 
tory provision. A comparison of the Pun- 
jab provision as reproduced in the judg- 
ment in Chuhar Mal’s case, 1964 Cur LJ 
119 = 66 Pun LR 503 with what the 
Bench felt to be the frame of the said pro- 
vision in the opinion of Falshaw, C, J., 
clearly brings out the error, if with all 
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respect we may so put it, in which the 
Court on both the occasions fell, No 
reasons have been given for re-arranging 
the Punjab provision so as to bring it in 
conformity with the Delhi provision. In 
this connection, ij must never be forgot- 
ten that a statute is to be taken, constru- 
ed and applied in the form enacted and 
so declared, announced and expounded.” 
While considering this question it was 
also observed by Dua, J., in Sant Ram’s 
ease AIR 1968 Delhi 299 (FB) that the 
legislature could not have intended to en- 
courage tenants to live in the premises 
which would endanger their own safety. 
It was further pointed out that in case a 
landlord was required to establish that he 
needs the premises for carrying out any 
building work it would lead to extremely 
unreasonable consequences as in that 
event he would “have to make arrange- 
ments for funds and then initiate proceed- 
ings for ejectment which may take years 
before they are finally concluded up to 
the High Court” and during all this time 
the funds would have to be kept locked 
up by the landlord, In view of this pos- 
sible difficulty which the landlord may 
have to face, it was rightly observed that 
unless the legislative intent was clearly 
discernible to lead to such consequences it 
would not be permissible to strain the lan- 
guage of the provision to arrive at such a 
result. 


12. For the reasons indicated 
above. I consider that the matter was er- 
roneously decided by the Courts below 
and ‘that under the provisions of Sec- 
tion 13 of the Punjab Act the landlord can 
claim eviction of the tenant if he pleads 
that the building or the rented land has 
become unfit or unsafe for human habita- 
tion and it is not necessary for him to fur- 
ther plead or prove that the building is 
required for reconstruction. Taking this 
view of the matter, I would, allowing the 
revision petition, set aside the orders of 
the Courts below and direct that the case 
may now be tried by the Rent Controller 
as no finding was given by him on Issue 
No. 2 as to whether the building was unfit 
or unsafe for human habitation. Consi- 
dering the difficult nature of the question 
involved I would leave the parties to bear 
their own costs. 


R. S. NARULA, J.:— I agree. 


RAJENDRA NATH MITTAL, J.:— 
I agree, 


Revision allowed. 
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P. C. PANDIT AND R. N. MITTAL, JJ. 


Baboo Ram and others, Appellants v. 
Smt. Bachni, Respondent, 

Letters Patent Appeal No. 404 of 
1972, D/- 8-4-1974.* 

(A) Index Note:-— Hindu Law — 
Partition — Proof — Mere specification of 
shares in revenue records alone would not 
establish disruption of Joint Hindu Fa- 
mily. AIR 1940 Lah 256, Rel. on; S. A. 
No. 1425 of 1961, D/- 27-7-1972 (Puni), 
Reversed. (Para 6) 


(B) Index Note:— Evidence Act 
(1872), Sections 35 and 114 — Entry from 
Khana Shumari — Carries no presump- 
tion of correctness. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1940 Lah 256 = 42 Pun LR 278, Atma 

Ram v. Umar Ali 6 
AIR 1938 PC 65 = 32 Sind LR 392, Mt. 
Anurago Kuer v. Darshan Raut 5; 6 
AIR 1925 PC 49 = 52 Ind App 83, Palani 
Ammal v. Muthu Venkatachala Monia- 


gar 
AIR 1925 PC 132 = 23 All LJ 589, Bhag- 
wani Kunwar v. Mohan Singh 6 
AIR 1920 PC 46 = 47 Ind App 57. Na- 
geshar Baksh Singh v. Mt, Ganesha 6 

H. L. Sarin with M, L. Sarin, for Ap- 
pellants: B. N. Aggarwal, for Respondent. 

P. C. PANDIT, J. The following 
pedigree table will be helpful in under- 
standing the facts of this case:-— 

(See pedigree table on next page) 

In 1950, Telu Ram died and his estate 
was mutated in favour of the sons of Har- 
nama in 1952, even though the deceased 
had left a daughter Shrimati Bachni. That 
led to a suit in February, 1960, by Bachni 
for possession of the property in dispute, 
which consists of agricultural land, 18 
Kanals 134 Marlas in area, and one house. 
Her case was that Telu Ram, her father, 
had separated from his brother Harnama 
somewhere in 1932. The property in ques- 
tion had come to the share of her father 
and being his daughter. she was entitled 
to the same. 


2. The suit was resisted by the de- 
fendants, who, apart from denying the 
relationsmp of the plaintiff with the de- 
ceased. also pleaded that the property in 
question was coparcenary and by the rule 
of survivorship they were entitled to it. 
The plaintiff, being the daughter, could 
not get any share in the said property, 
she being not a member of the coparce- 
nary. Another plea taken was that when 
Telu Ram died. he had occupancy rights 
in the land in dispute, which devolved on 
them alone under Section 59 of the Pun- 


*From judgment of M. R. Sharma, J., in 
S. A. No. 1425 of 1961, D/- 27-7-1972. 
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[Prs. 2-6] Baboo Ram v. Bachni (Pandit J.) A.I. R. 
“ K POORA 
l J a 
. Harnama Telu Ram 
-i 
; Shrimati Bachni 
| — — (Daughter) Plaintiff. 
I | 
Bavco Ram - ~Banarsi Dass Karta Ram . Ramji Dass 
Defendant Defendant Defendant Defendant 
No. 1 No. 2 No, 3 No. 4 
jab Tenancy Act, 1887. So far as the itis not necessary that there should be an 


house was concerned, it was alleged that 
it was also coparcenary property. 


3. The trial Court dismissed the 
suit, holding that the plaintiff was the 
daughter of the deceased, but the pro- 
perty was joint Hindu family pro- 
perty, and a part of it were occupancy 
rights. which, on the death of Telu Ram, 
devolved on the defendants under Sec- 
tion 59 of the Punjab Tenancy Act, They, 
therefore, became owners of the same 
under the provisions of the Punjab Oc- 
cupancy Tenants (Vesting of Proprietary 
Rights) Act, 1953. 


4, Aggrieved by this decision, ‘the 
plaintiff went in appeal, which was dis- 
missed by the Additional District Judge, 
who confirmed all the findings of the trial 
Court. Before the learned Judge. only the 
finding on Issue No. 2 was contested. The 
said issue was wheiher the property in 
suit was joint Hindu family property or 
not. Thereafter, the plaintiff came here 
in second appeal, The said appeal was 
heard by a learned Single Judge of this 
Court, who accepted the same and decreed 
the suit in its entirety. The learned Judge 
came to the conclusion that the Courts 
below were in error in holding that the 
property in dispute was joint Hindu fami- 
ly property. According to the learned 
Judge, disruption took place in the family 
before the death of Telu Ram. That deci- 
sion is being challenged by means of this 
letters patent appeal by the defendants. 


5. The sole point for consideration 
in this case is whether the learned Single 
Judge in second appeal was right in law 
in setting aside the finding of fact re- 
corded by the Lower Appellate Court ‘ta 
the effect that the property in dispute was 
joint Hindu family property. The learnec 
Judge, when this point was argued before 
him, came to the conclusion that the said 
finding was vitiated by an error of law. 
According to him, the Privy Council in 
Mt, Anurago Kuer v. Darshan Raut, AIR 
1938 PC 65. had observed: 

“Under the Mitakshara School of 
Bindu Law, the partition of the joint 
estate consists in defining the shares of 
the coparceners in the joint property and 


actual division of the property by metes 
and bounds. 


The definition of shares may be prov- 
ed inter alia by an entry in the Record of 
Rights showing the share of each member 
of the family. 

Such an entry will be evidence of the 
severance of the joint status.” 


6, The learned Judge was of the 
view that the Courts below had not ap- 
Plied the law laid down by the Privy 
Council in the abovementioned authority 
and they were unnecessarily obsessed 
with the various circumstances, which 
were necessary to be taken into conside- 
ration for determining whether under the 
Customary Law of Punjab certain pro- 
perty was ancestral or not. It is conced- 
ed that if the finding of the Courts below 
is correct, then the plaintiff's suit must be 
dismissed. If, on the other hand, the find- 
ing is vitiated and it is held that the pro- 
perty was not joint Hindu family pro- 
perty, then the plaintiff’s suit must suc- 
ceed, It appears ‘that a Bench decision 
of the Lahore High Court. consisting of 
Tek Chand and Abdul Rashid, JJ., in 
Atma Ram v. Umar Ali, AIR 1940 Lah 
256, was not brought to the notice of the 
learned Single Judge. In that ruling, the 
Privy Council authority in Mt. Anurago 
Kuer’s case, AIR 1938 PC 85 along with 
some earlier Privy Council decisions in 
Nageshar Bakhsh Singh v. Mt. Ganesha, 
AIR 1920 FC 46; Bhagwani Kunwar v. 
Mohan Singh, AIR 1925 PC 132 and Palani 
Ammal v. Muthu Venkatachala Moniagar, 
AIR 1925 PC 49, were considered and the 
learned Judges then observed: 

“It cannot be presumed that the 
entry in the revenue papers showing 
members of a Hindu family as owning 
land in equal shares necessarily shows 
that they held it as co-owners and not as 
coparceners. Such an entry is only a 
piece of evidence which has to be consi- 
dered along with other evidence in the 
case; standing alone, it is not sufficient to 
prove separation of status:” 

That part af ‘the above decision, which 
deals with the present point, was read to 
us in extenso and there the learned 
Judges observed that the mere specifica- 
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tion of shares in the revenue records alone 
would not establish the disruption of a 
joint Hindu family. That being so. with 
great respect to the learned Single Judge, 
we are of the opinion that he in second 
appeal should not have interfered with a 
concurrent finding of fact recorded by 
the Courts below on the ground mention- 
ed by him, 


T It may be stated that apart from 
Exhibit D. 15, which was an entry from 
the excerpt pertaining to 1945-46, in 
which the shares of the parties had been 
specified by the revenue officials, the 
learned Judge had in this connection also 
referred to three other documents; two of 
which were Exhibit D, 17 (pedigree table 
of 1909-10) and Exhibit D-18 (muta- 
tion dated 2nd March, 1952, effected on 
the death of Telu Ram) and the third 
document. which the learned Judge him- 
self marked as C-1, was an entry from the 
Khana Shumari Register. 


8. So far as the pedigree-table 
is concerned, there all that is mentioned 
is that some of the ancestors of the par- 
ties sold certain areas of land, As ‘to 
when they effected these transactions is 
not clear from the entries in Exhibit 
D-17. As regards Exhibit D-18, as already 
mentioned above. that is the impugned 
mutation entered on the death of Telu 
Ram. Both these documents, therefore, 
do not advance the case of the plaintiff 
in anv manner, Regarding Exhibit C-1, 
an objection has been taken by the learn- 
ed Counsel for the appellants that the 
same was exhibited at the time of the 
hearing of the regular second appeal and 
that should not have been done, unless 
there wag an application under Order 41, 
Rule 27, Code of Civil Procedure, for 
bringing that ` document on the record. 
This procedure would have afforded an 
opportunity to the appellants to say as to 
whether that application should be grart- 
ed or not. This apart, the said document 
is only an entry from the Khana Shumari 
Register, whick has not been shown by 
the learned Counsel for the respondent as 
carrying any presumption of correctness. 
As I have already said, the main reliance 
by the learned Single Judge for disturb- 
ing the finding of fact was on Exhibit 
D-15, mentioned above. 


9. Under these circumstances, we 
are of the opinion that this appeal has to 
be allowed, the judgment of the learned 
Single Judge reversed and that of the 
Lower Appellate Court restored. We 
order accordingly, The parties are, how- 
ever, left to bear their own costs through- 


out. 
R. N. MITTAL, J.:— I agree. 
Appeal allowed. 
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SINGH PATTAR. J. 

Sardara Singh and another, Appel- 
lants v. Harbhajan Singh and others, Res- 
pondents. 

Letters Patent Appeal No. 536 of 
1972, D/- 26-4-1974.* 


(A) Index. Note:— T. P. Act (1882), 
Section 54 (as extended to Punjab) — Can 
it be said that exchange can be made only 
in the manner provided for sale and hence 
oral exchange is invalid in Punjab? No, 
scheme of the Act does not treat exchange 
on the same footing as sale. 

(A) Brief Note:— Only Sections 54, 
107 and 123 of the T, P. Act have been 
extended to Punjab, The scheme of the 
Act clearly shows that the sales, mort- 
gages, leases and exchanges of the immo- 
vable property are dealt with on totally 
different footings and it is futile to urge 
that one takes colour from the other 
merely because under Section 118 of the 
Act, an exchange can be made only in the 
manner provided for a sale. Hence it 
would be incorrect to say that the ex- 
change must take its colour from S, 54 
and whatever are the requirements of 
Sec. 54 must per se apply to an exchange. 
R. 5. A. No, 189 of 1968, D/- 18-8 1972 
(Punj), Affirmed, (Para 5) 


(B) Index Note:— Civil P. C, (1958), 
Order 22, Rule 3 — Omission to bring cer- 
tain legal representatives on record — 
Not fatal if their interests are protected 
by other representatives on record. 

(Para 6) 


Cases Referred: Chronological Paras 
AIR 1947 Lah 1 = ILR (1947) Lah 449 
(FB), Milkha Singh v. Shankari 4 
AIR 1936 Lah 944 = 38 Pun LR 702, Tara 
Chand v. Sher Singh 4 
AIR 1933 Lah 151 = 34 Pun LR 245, Mo- 
hammad Abdulla v. Mohammad Yasin 4 
AIR 1925 Lah 92 = 78 Ind Cas 374, Dulia 
Singh v. Bela Singh 4 
AIR 1923 Lah 646 = ILR (1923) 4 Lah 
439, Jhuman v. Dulia 4 
AIR 1915 Lah 362 = 1915 Pun Re 103, 
Safdar Ali v. Ghulam 4 
1902 Pun Re 85, Bhagwan v. Bunyadi 4 


P. S. Jain with V. M. Jain, for Appeal- 
lants; D. S. Keer, for Respondents, 


MAHAJAN, C. J.:— This is an ap- 
peal under Clause X of the Letters Patent 
and is directed against the decision of a 
learned Single Judge of this Court affirm- 
ing on appeal the decision of the Lower 


*Against the decree of the Court. of Gur- 
dev Singh. J., in R. S. A. No. 189 of 
_1968, D/- 18-8-1972. 
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Appellate Court reversing the decision of 
the trial Court, 


2. Sardara Singh, Dara Singh and 
Chanan Singh jointly owned a large tract 
of land in village Ahrwan. The share of 
Chanan Singh in this land was 1/4th. He 
exchanged an area measuring 213 kanals 
11 marlas out of the joint holding with 
Harbhajan Singh, Sucha Singh, Har Ran- 
dhir Singh and Balbhadar Singh, for 206 
kanals 2 marlas, in the same village, This 
exchange was oral. A mutation of the 
exchange was entered and the same was 
attested on April 10, 1965. Sardara Singh 
and Dara Singh, filed a suit challenging 
this exchange and for possession of the 
land exchanged, They pleaded that the 
oral exchange was invalid and as it had 
been effected to injure their interests, it 
be set aside and ‘the possession of the land 
decreed in their favour. This suit was 
contested by Harbhajan Singh, Sucha 
Singh, Har Randhir Singh and Balbhadar 
Singh. They maintained that oral ex- 
change was permissible and it suffered 
from no infirmity. They further pleaded 
that ‘the exchange had not been obtained 
either by fraud or by misrepresentation. 
On the pleadings of the parties, the trial 
Court framed the following issues: 


1. Whether ‘the transaction of ex- 
change in dispute is liable to be set aside 
on the.grounds mentioned in Para No. 4 
of the plaint? 


2. Whether the plaintiffs are entitled 
to challenge the share of Chanan Singh, 
defendant No. 5? 


3. Whether the plaintiffs are estopped 
from bringing the suit ? 


3. The trial Court held that the 
exchange was oral and as no notice of it 
was given to the plaintiffs, it was illegal 
and void and was liable to be set aside. 
It was further held that as the oral ex- 
change was void, the exchange made re- 
garding the share of Chanan Singh could 
also be challenged, and that the plaintiffs 
were not estopped from bringing the suit. 
Against this decision, defendants Harbha- 
jan Singh and others preferred an appeal 
to the District Judge. This appeal was 
heard and decided by the Additional Dist- 
rict Judge, Hissar. The learned Judge al- 
lowed the appeal, reversed the decision. of 
the trial Court and dismissed the plain- 
tiffs’ suit. An attempt was made before 
the learned Additional District Judge to 
lead additional evidence, but without suc- 
cess. The learned Judge took the view 
that an oral exchange . was permitted in 
Punjab and accordingly, the exchange 
was valid. The learned Judge also held 
that the plaintiffs were estopped from 
challenging the exchange. The plaintiffs 
being dissatisfied came up in appeal to 
this Court and the only matter that was 
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agitated before the learned Single Judge 
was that an oral exchange is not permis- 
sible. The learned Single Judge took the 
view that an oral exchange was permis- 
sible in Punjab. The contention of the 
learned counsel for the appellants based 
on the following part of Sec, 118 of the 
Transfer of Property Act, 1882 (herein- 
after referred to as the Act): 


“A transfer of property in completion 
of an exchange can be made only in 
manner provided for the transfer of such 
property by sale;” 
was negatived. The contention was that 
an exchange has to conform to the forma- 
lities of a sale and as no sale under the 
Act could be effected without a register- 
ed instrument, the exchange was void. 
This contention was overruled by the 
learned Single Judge. The result was 
that the appeal was dismissed. The 
learned Single Judge, however, granted 
the necessary certificate under Clause X 
of the Letters Patent and that is how 
the present appeal has been preferred, 


4, The same contention that was 
advanced before the learned Single Judge 
has been advanced before us. It may be 
mentioned that 'the rule is firmly settled 
that where the provisions of the Act are 
not applicable, as is the case in Punjab; 
inasmuch as only certain parts of the Act 
are in force, its provisions as to matters 
of principle are followed as rules of jus- 
tice, equity and good conscience. But this 
does not apply to provisions which em~ 
body ‘technical rules, In this connection, 
reference may be made to Bhagwan v., 
Bunyadi, 1902 Pun Re 85, Safdar Ali v. 
Ghulam, 1915 Pun Re 103=(ATR 1915 Lah 
362), Jhuman v. Dulia, ILR (1923) 4 Lah 
439 = (AIR 1923 Lah 646), Dulia Singh v, 
Bela Singh, AIR 1925 Lah 92, Mohammad 
Abdullah v. Mohammad Yasin, ATR 1933 
Lah 151, Tara Chand v. Sher Singh, ATR 
1936 Lah 944 and Milkha Singh v. Mst, 
Shankari, AIR 1947 Lah £ (FB), 


5. Mr. P. S. Jain, Iearned Counsel 
for the appellants has raised a very fan- 
tastic argument. According to him, a 
sale and an exchange are one and tha 
same thing and as no sale can be made 
without a registered instrument, no ex~ 
change can also be made without a rex 
gistered instrument, We are unable to 
accept this contention. In the first place, 
it is common ground that the Act does 
not apply to Punjab and only Sections 54, 
107 and 123 of the Act have been made 
applicable with effect from April 1, 1955. 
In this connection, reference may be made 
to notification dated March 26, 1955, 
which is reproduced below: 


“No. 1605-R(CH)-55/589 — In exercise 
of the powers conferred by Section 1 of 
the Transfer of Property Act, IV. of 1882, 
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and all other powers enabling him in this 
behalf, the Governor of Punjab is pleased 
to extend the provisions of Sections 54, 
107 and 123 of the said Act with effect 
from the Ist April, 1955. to the entire 
State of Punjab. The Punjab Government 
Notification No, 183-St, dated the 27th 
April, 1935, is hereby cancelled.” 


Section 54 is in Chapter ITI which deals 
with sales of immovable property. Chap- 
ter IV starts with Section 58 and deals 
with mortgages of immovable property 
and charges, Chapter V deals with leases 
of immovable property, and Chapter VI 
deals with exchanges. The very scheme 
of the Act clearly shows that the sales, 
mortgages, leases and exchanges of the 
immovable property are dealt with on to- 
tally different footings and it is futile to 
urge that one takes colour from the other 
merely because under Section 118 of the 
Act, an exchange can be made only in the 
manner provided for a sale. Mr. Jain, 
learned Counsel for the appellants, for his 
wonderful argument relies on Section 1 of 
the Act which is in the following terms: 


“This Act may be called the Transfer 
of Property Act, 1882. 

It shall come into force on the first 
day of July, 1882, 


It extends in the first instance to the 
whole of India except ' the territories 
which, immediately before the ist Novem- 
ber, 1956. were comprised in Part B States 
or an the States of Bombay, Punjab and 

elhi. 


But this Act or any part thereof may 
by notification in the Official Gazette be 
extended to the whole or any part of the 
said territories by the State Government 
concerned. 


And any State Government may ...... 
from time to time, by notification in the 
Official Gazette, exempt, either retrospec- 
tively or prospectively. any part of the 
territories administered by such State 
Government from all or any of the fol- 
lowing provisions, namely:— 


Sections 54, paragraphs 2 and 3, 59, 
107 and 123. 


Notwithstanding anything in the fore- 
going part of this section. Sections 54, 
paragraphs 2 and 3, 59, 107 and 123, shall 
not extend or be extended to any district 
or tract of country for the time being ex- 
cluded from the operation of the Indian 
Registration Act. 1908, under the power 
conferred by the first section of that Act 
or otherwise.” 

Ii will be seen from this section that the 
Act does not apply to the State of Punjab. 
However, by notification in the Official 
Gazette, a State Government can extend 
the whole or any part of the Act to its 
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territories. Similarly, a State Govern- 
ment has been given the power to exempt, 
by notification in the Official Gazette, 
either retrospectively or prospectively, 
any part of its territories administered by 
such State Government, from all or any 
of ‘the following provisions of the Act, 
namely, Sections 54, paragraphs 2 and 3, 
59, 117 and 123, It is on the basis of Sec- 
tion 1 of the Act, reproduced above, that 
an argument has been built that the ex- 
change must take its colour from Sec. 54 
and whatever are the requirements of 
Section 54 of the Act must per se apply to 
an exchange, We have already held that 
this result does not follow. In this view 
of the matter, no fault can be found with 
the decision of the learned Single Judge. 


6. Mr. Jain, learned Counsel for 
the appellants then argued that Harbha- 
jan Singh, respondent No. 1. is dead and 
although his three sons, respondents Nos, 
2 to 4, who are also the transferees by 
reason of the exchange, are on record, yet 
his two daughters though impleaded, have 
not been served, In our opinion, it is not 
necessary to serve them because their 
interests are fully protected by their three 
brothers who are already on record. It is 
not necessary in every case to bring all 
the legal representatives on record. What 
has to be seen is whether the estate is 
effectively represented. In this case it is 
so. 


OT For the reasons recorded above, 
bee appeal fails and is dismissed with 
costs. 


PRITAM SINGH PATTAR, J.:— I 
agree, 


Appeal dismissed, 
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Hazari and another, Appellants v. 
Roop Narain, Respondent, 

Second Appeal No. 543 of 1972, D/- 
14-3-1974.* 


(A) Index Note: — Limitation Act 
(1963), Article 113 — Does an adverse 
entry in record of rights per se oblige 
the person in possession and enjoyment 
of land to sue for a declaration of title ? 
No, threat must effectively invade and 
jeopardize the title, 

(A) Brief Note:-— Application to get 
pass~book is not such an act of the de- 
fendant that would actually jeopardize 
the rights of the plaintiffs in the land. 


*From decree of Krishan Lal Wason, Sr. 
Sub-J., with enhanced appellate powers, 
Gurgaon, D/- 14-1-1972. 
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But when the defendant 
denying the title of the plaintiffs and 
starts proceedings for partition before 
the revenue officers plaintiff gets a right 
to sue for declaration of title, 

(Paras 5, 6) 
Cases Referred: Chronological Paras 


AIR 1960 SC 335 = (1960) 2 SCR 253, 
Mst. Rukhmabai v. Laxminaravan 5 
AIR 1956 Punj 230 = 58 Pun LR 461, 
Niamat Singh v. Darbari Singh 5 
AIR 1928 Lah 516 = ILR 9 Lah 428, 
Fateh Ali Shah v. Muhammad 
Bakhsh 5 


Chandra Singh, for Appellants; P. S. 
Jain, for Reposndent, 


JUDGMENT:— This is an appeal 
filed by Hazari and another, plaintiffs 
against the judgment dated Januarv 14. 
1972 of the Senior Sub-Judge, Gurgaon 
dismissing their appeal with costs against 
the judgment and decree dated April 14, 
1971, of Sub-Judge II Class. Gurgaon, 
whereby he dismissed their suit for dec- 
laration against the defendant. 


2. The following pedigree table 
will be useful in understanding the facts 
of this case:— 


Bhiman 





| ; 1. 
Hazari (plain- Kundan alias Kundan Ramji Lal 
tiff No. 1) Lal (Plaintiff No. 2) 1. 
Roop Narain, _ 
(defendant-respondent) 


3. The facts of this case are that 
Ramji Lal, who is the father of Rup Na- 
rain respondent-defendant was adopted 
as his son by his maternal grand-father 
Rur Mal, resident of Rajasthan about 60 
years ago. Bhiman, the common ances- 
tor of the parties to the suit died in or 
about the year 1910, but in spite of the 
adoption of Ramji Lal, the revenue au- 
thorities mutated the land of Bhiman in 
equal shares in the names of his three 
sons, Hazari, Kundan and Ramji Lal on 
December 17, 1910, vide copy of the muta- 
tion order. Exhibit D-6. Ramji Lal died 
and his share in this land was mutated 
in the year 1921 in the names of his two 
sons, Rup Narain and Shiv Datt vide 
Exhibit D-8. Shiv Datt son of Ramji Lal 
died without issue. and on his death his 
share in the land was mutated in the 
name of his widow Mst. Kaushalya. The 
death of Mst. Kaushalya took place in 
the year 1946 and her share in this land 
was mutated by the revenue authorities 
in the name of Rup Narain, defendant- 
respondent, the brother of her husband 
Shiv Datt, vide copy of the mutation 
order, Exhibit D-7. The case of the plain- 
tiffs-appellants is that since Ramii Lal 
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openly starts was adopted by his maternal grand- 
father, therefore, he was ‘transplanted 


into that family and was not entitled to 
inherit the land of his father Bhiman 
along with them and the entries made in 
the revenue records were not binding on 
them and that neither Ramji Lal nor any 
of his sons, including the defendant Rup 
Narain ever remained in possession of 
this land and that they have been in pos- 
session of this land since the time of the 
death of their father as owners, During 
the consolidation of holdings, which took 
place in this village, the share of Kun- 
dan alias Kundan Lal plaintiff was sepa- 
rated. However, the remaining land con- 
tinued to be recorded as jointly owned 
in the revenue records by Hazari plain- 
tiff and Rup Narain defendant in equal 
shares. On the basis of these wrong en- 
tries in the revenue records Rup Narain 
wanted to interfere with ‘their possession, 
The plaintiffs. therefore, brought this 
suit for a declaration to the effect that 
Hazari plaintiff was entitled to 3/4th 
share in the land in suit while Kundan 
Plaintiff No. 1 was entitled to 1/4th share 
in this land and Rup Narain had no right 
in the land in suit and that the entries 
in the revenue records were wrong and 
the defendant may be restrained from 
interfering with their possession, The 
suit was contested by the defendant on 
various grounds. He denied that the 
plaintiffs were the exclusive owners of 
the land in suit. He pleaded that the suit 
was barred by limitation and that the 
plaint was not properly stamped with 
court-fees and the plaintiffs were estop- 
ped from filing this suit, He averred that 
Kundan. plaintiff was a tenant under him 
of this land. On these pleadings of the 
parties, the following issues were fram- 
ed by the trial Court:— 


_.. (1) Whether Ramji Lal had been va- 
lidly adopted by Rur Mal during the life- 
time of Bhiman? 


(2) Whether the plaintiffs are owners 
of the land in dispute ? 


(3) Whether the plaintiffs are estop- 
ped from filirg the present suit? 


(4) Whether the suit has been pro- 
perly valued for purposes of Court-fee ? 


(5) Whether the suit is within limi- 
tation ? 


(5-A) Whether plaintiff No. 2 is a 
tenant under the defendant? If so, to 
what effect ? . 


Subsequentlly, the defendant made an 
application for amendment of the plaint, 
which was allowed, After this amend- 
ment, the following additional issues 
were framed by the trial Court:— 


(6) If issue No. 1 proved, whether 
the adoption was merely a customary ap- 
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pointment of an heir and under what cus- 
tom, if so, its effect ? 


(7) I£ issue No. 2 is proved, whether 
the defendant has been owner of the suit 
land by adverse possession ? 


(8) Whether the parties are govern 
ed in the matter of adoption by the cus- 
tomary law prevailed in Rewari Tehsil? 


(9) Relief. 


4, The trial Court held that the 
parties were governed by customary law 
and Ramji Lal was the adopted son of 
Rur Mal under the custom and decided 
issues Nos. 1, 6 and 8 accordingly. Issues 
Nos. 2 and 5 were decided against the 
plaintiffs and issue No. 4 was decided in 
favour of the plaintiffs. Issues Nos. 3, 
5-A and 7 were decided against the de- 
fendant. As a result, the suit of the 
plaintiffs was dismissed with no order as 
to costs. Feeling dissatisfied, Hazari and 
Kundan Lal plaintiffs filed appeal against 
this decree in the Court of the Senior 
Sub-Judge. Before the Senior Sub-Judge, 
the decision of the trial Court on issues 
Nos, 5 and 6 was only contested. The 
learned Senior Judge held that even if 
the appointment of Ramii Lal was made 
under the customary law. he could not 
succeed to the property of his father 
Bhiman along with his brothers Hazari 
and Kundan and, therefore, he reversed 
the finding of the trial Court on this 
issue that Ramji Lal could inherit this 
property of his father along with his 
brothers. He held that the suit was bar- 
red by limitation and affirmed the find- 
ing of the trial court on issue No. 5. As 
a result, he dismissed the appeal of the 
plaintiffs with costs. Feeling dissatisfied, 
they have filed this second appeal. 


5. Mr. Chandra Singh, the learn- 
ed counsel for the appellants contested 
the decision of the lower appellate Court 
on issue No. 5 only. It is admitted that 
this suit is covered by Article 120 of the 
Limitation Act, 1908 and Article 113 of 
the Indian Limitation Act, 1963. This 
article reads as follows:— 


Period of Time from which 


Description riod c ' ) 
limitation period begins to run, 


of suit 
Any suit for which Three 
no period of limita- years 
tion is provided else- 
where in this Sche- 
dule 


When the right to 
sue accrues, 


However, under Article 120 of the old 
Limitation Act, the period of limitation 
was six years. P 
The period of limitation under this arti- 
cle begins to run from the date when 


Hazari v, Roop Narain (P. S. Pattar J.) 


[Prs. 3-6] P.& H. 249 


the right to sue accrues to the plaint-ff. 
The lower appellate Court held that the 
defendant Rup Narain applied on April, 
3. 1961 vide application Exhibit D. 2 to 
get his pass-book regarding the land ab 
lotted to him and Hazari plaintiff from 
the authorities of the Consolidation De- 
partment and that this act of the defen- 
dant jeopardised the interest of the pain- 
tiffs in the land in suit and the time to 
file suit started running from that date 
and the present suit which was filed in 
the year 1959 was barred by limitation. 
The view taken by the lower apre'late 
Court is incorrect, Application to get 
pass-book is not such an act of the cefen- 
dant that would actually jeopardise the 
rights of the plaintiffs in the land. It 
is well settled law that if the plaintiff is 
in possession or enjoyment of the pro 
perty in suit despite an adverse entry in 
the revenue papers, he is not obliged to 
sue for a declaration of title on the first 
or each succeeding denial of his title by 
the defendant. He may look upon each 
denial with complacency or at his option 
may institute a suit to falsify the asser- 
tions of the other side. There can be no 
‘right to sue’ until there is an accrual of 
the right asserted in the suit and its in~ 
fringement, or at least a clear and un- 
equivocal threat to infringe that right, 
by the defendant against whom the suit 
is instituted. Where there are successive 
invasions or denials of a right, the right 
to sue under Article 120 accrues when 
the defendant has clearly and unequivo- 
cally threatened to infringe the right as- 
serted by the plaintiff in the suit. Every 
threat by a party to such a right, how- 
ever, ineffective and innocuous it may be, 
cannot be considered to be a clear and 
unequivocal threat so as to compel him 
to file a suit. Whether a particular threat 
gives rise to a compulsory cause of ac- 
tion depends upon the question whether 
that threat effectively invades or jeopar- 
dizes the said right, vide Mst, Rukhma~ 
bai v. Laxminarayan, AIR 1960 SC 355, 
Fateh Ali Shah v. Muhammad Bakhsh 
ATR 1928 Lah 516 and Niamat Singh v. 
Darbari Singh, AIR 1956 Punj 230. 


6. The law laid down in 
above cases is aptly applicable to the 
present case. The facts of this case, 
which are given in detail in the earlier 
part of this judgment, are not disputed, 
In the instant case, Bhiman, the common 
ancestor of the parties died in the year 
1910 and the mutation of his inheritance 
was sanctioned in the names of his three 
sons, Hazari and Kundan plaintiffs and 
Ramji Lal in equal shares on Decem- 
ber 15, 1910, by the revenue authorities, 
vide Exhibits D-6 and P-11. The plain- 
tiffs admittedly have been in continuous 


possession of the whole land from that 
date uptill now. Therefore, they were 


the 
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-under no obligation to file this suit for 
declaration of title to this property. At 
no time Ramji Lal or his son Rup Na- 
rain defendant were in actual possession 
of any portion of this land. Ramji Lal 
died and his share in this land was mu 
tated by the revenue authorities in the 
names of his two sons, Shiv Datt and 
Rup Narain. On the death of Shiv Datt, 
his share was mutated by the revenue 
authorities in ‘the name of his widow 
Mst. Kaushalya and after the death of 
Mst. Kaushalya, which took place in the 
year 1946, her share was mutated in the 
name of Rup Narain, defendant-respon- 
dent, vide Exhibits D-6, D-7 and D-8. 
Consolidation of holdings ‘took place in 
this village in the year 1960-61 and du- 
ring those proceedings, Kundan Lal 
plaintiff got his share in this land in suit 
separated, However, the remaining land 
continued to be recorded as jointly own- 
ed by Hazari plaintiff and Rup Narain 
defendant in equal shares. Rup Narain 
defendant made an application, whose 
copy is Exhibit D. 2 to the revenue au- 
thorities on April 3. 1961 to get a pass 
book of the land allotted jointly to him 
and Hazari showing the land allotted ta 
him. All these facts were innocuous and 
ineffective in nature and did not consti- 
tute any clear and unequivocal threat to 
jeopardise the ownership right of the 
plaintiffs in the land in suit and they 
were not obliged to file any suit for de- 
claration. Consequently, the time did not 
start to run against them from the afore- 
said acts, However, in or about the year 
1969, the defendant openly started deny- 
ing the title of the plaintiffs to this land 
and started proclaiming ‘that he was a 
co-sharer in the land -and he would get it 
partitioned, This was a threat given by 
the defendant denying the title of the 
plaintiffs and they filed the present suit 
in the year 1969. The defendant actual- 
ly obtained copies of jamabandi and 
started proceedings for partition of the 
land before the revenue officers. These 
acts of the defendant constituted clear 
and unequivocal threat to the rights of 
the plaintiffs and the plaintiffs imme 
diately filed this suit. The limitation 
started running under Article 113 of the 
Limitation Act from these threats of the 
defendant denying the title of the plain- 
tiffs and, therefore, the suit was clearly 
within limitation. It is, therefore, held 
that the suit of the plaintiffs-appellants is 
within time and I decide issue No. 5 in 
their favour and the decision of the 
lower Courts that ‘the suit is barred by 
limitation is reversed, 


7. No other point was urged. 


8. As a result the appeal is ac- 
cepted, the judgments and decrees of the 
Courts below are set aside and the suit 
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of the plaintiffs is decreed. In view of 
the point of law involved, the parties are 
left to bear their own costs throughout. 


Appeal allowed, 
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R. S. NARULA, JJ. 
Remington Rand of India Ltd., 
Chandigarh, Petitioner v. Smt. Lila Wati 
Bansal, Respondent. 


Civil Revn. No. 582 of 1971, D/- 1-3 
1974.* i 

(A) Index Note:— Evidence Act 
(1872), Sections 91 and 145 — Registra- 
tion Act (1908), Section 49, Proviso — 
Document requiring registration unregis- 
tered and unstamped — Use of im cross- 
examination of witness to contradict, 


(A) Brief Note:— The first part of 
Section 145 permits oral questions being 
put in cross-examination which are rele- 
vant to the matters in question but the 
writing cannot be shown to the witness 
or be proved. The second part of that sec- 
tion is connected with the proof of the 
document. In order to prove the docu- 
ment, it must be admissible in evidence. 
It is here that the Proviso to Section 49 
of the Registration Act becomes mate- 
rial. If it can be admitted under Sec- 
tion 49 the bar under Section 91 becomes 
otiose. Thus the question whether an 
unregistered and unstamped document 
which is required by law to be register- 
ed can be used to contradict a witness is 
interlinked with its admissibility under 
Sec. 49, Registration Act and cannot be: 
decided de hors ii, (Para 6) 

In a suit for ejectment alleging te~ 
nancy from month to month the defen- 
dant tenant on the basis of an unregis~ 
tered and unstamped document contend- 
ed that the tenancy was for a fixed pe- 
riod of 20 years. The plaintiff was sought 
to be confronted with the document 
under Section 145 and the question rais- 
ed was whether tthe document could be 
used to contradict him: 


Held, that the defendant could use . 


the previous statement in the document 
for the purpose of the first part of Sec- 
tion 145 without bringing into play Sec- 
tion 91 of the Evidence Act and Sec. 49 
of the Registration Act. But, in case the 
second part of Section 145 of the Evi- 
dence Act was to be made use of, Sec- 


*Decided by Division Bench on order of 
reference made by R. S. Narula, J., D/- 
11-1-1972. 
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tion 49 af the Registration Act would 
step in. Tf however this bar was elimi- 
nated, Section 91 of the Evidence Act 
would not come into play. (Para 6) 


S. P. Goyal, for Petitioner; J. N. 
Kaushal, Sr. Advocate (S. P. Jain with 
him), for Respondent. 


D. K. MAHAJAN, J..— My learned 
brother, by his order dated January 11, 
1972, referred this petition for revision 
to a larger Bench. That is how the mat- 
ter has been placed before us. 

2, The facts arc simple and may 
be stated. Shrimati Lila Wati filed a 
suit for ejectment of Remington Rand of 
India (Ltd.) from the premises rented by 
them in Sector 17. According to her, 
the tenancy was from month to month. 
The defendant took up the position that 
the tenancy was for a fixed period of 
twenty years, and in support of that set 
up the document marked “A”. This 
document is unstamped and registered. 
An objection was taken by the plaintiff 
that it was inadmissible in evidence and 
could not be used for any purpose. Fur- 
ther, Section 91 of the Evidence Act was 
pressed into service that the terms of the 
document could not be proved by oral 
evidence because the document was in 
writing. The plaintiff, when in the witness- 
box, was soughr to be confronted with 
the document under Section 145 of the 
Evidence Act, This raised the question 
whether in view of the provisions of Sec~ 
tion 91 of the Evidence Act and Sec- 
tion 49 of the Registration Act, the docu- 
ment could be used to contradict the 
plaintiff? The trial Court settled this 
dispute as follows: 

“I allow the defendants to confront 
the plaintiff with the document marked 
‘A’ only to the extent that it may be 
available under Explanation 3 to Sec. 91 
of the Indian Evidence Act and not be- 
yond that.” 


3. The question whether an un- 
registered deed of lease could be used 
for purposes of part-performance and 
could be let in evidence was left unde- 
cided as at this stage that question had 
not arisen. 


4, Before we proceed to deal with 
the controversy. it will be advisable 'te 
set out the provisions of Sections 91 and 
145 of the Evidence Act and Section 49 
of the Registration Act. 

5. Sections 91 and 145 of the Evi- 
dence Act are in the following terms:— 


“S, 91. When the ‘terms of a con- 
tract, or of a grant, or of any other dis- 
position of property, have been reduced 
to the form of a document, and in all 
cases in which any matter is required by 
law to be reduced to the form of a docu- 
ment, no evidence shall be given in proof 
of the terms of such contract, grant or 
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othcr disposition of property. or of such 
matter, except the document itself, or 
secondary evidence of its contents in 
cases in which secondary evidence is ad- 
missible under the provisions hereinbe- 
fore contained, .........006 

Explanation 3. The statement, in 
any document whatever, of a fact other 
than the facts referred 'to in. this section, 


_shall not preclude the admission of oral 


evidence as to the same fact. 


S. 145, A witness may be cross-exa- 
mined as to previous statements made by 
him in writing or reduced into writing 
and relevant to matters in question, 
without such writing being shown to 
him, or being proved: but if it is in- 
tended to contradict him by the writing, 
his attention must, before the writing 
can be proved, be called to those parts 
of it which are to be used for the pur- 
pose of contradicting him.” 

Section 49 of the Indian Registration Act, 
1908, is in the following terms:— 

“S, 49. No document required by 
Section 17 or by any provision of the 
Transfer of Property Act, 1882, to be re- 
gistered shall— 


(a) affect any immovable property 
comprised therein, or 


(b) confer any power to adopt, or 

(c) be received as evidence of any 
transaction affecting such property or 
conferring such power, 

unless it has been registered: 


Provided that an unregistered docu- 
ment affecting immovable property and 
required by this Act or the Transfer of 
Property Act, 1882, to be registered may 
be received as evidence of a contract in 
a suit for specific performance under 
Chapter II of the Specific Relief Act, 
1877, or as evidence of part performance 
of a contract for the purposes of Sec- 
tion 53-A of the Transfer of Property 
Act, 1882, or as evidence of any collate- 
ral transaction not required to be effect- 
ed by registered instrument.” 


6. If we keep in view the pur 
pose of these provisions, it will be ap- 
parent that in fact there is no conflict 
between Sections 91 and 145 of the Evi- 
dence Act and Section 49 of the Registra- 
tion Act, Section 145 of the Evidence 
Act is meant for a totally different pur- 
pose. The first part of the section per- 
mits oral questions being put in cross- 
examination which are relevant to the 
matters in question. The writing cannot 
be shown to the witness or be proved. 
For instance, the witness can be asked 
whether the premises were let out for 20 
years. But if it is intended to contradict 
the witness, the document has to be put 
to the witness and attention of the wii- 
ness called to those parts of the docu- 
ment with which it is sought to contra- 
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dict him No doubt the attention of the 


witness has to be so drawn to the docu- 
.Iment and that too before it is proved. It 
is obvious that the second part of ‘the 
section is intimately connected with the 
procf of the document. In order to prove 
a document, it must be admissible in evi- 
dence. It is here that proviso to Sec. 49 
of the Registration Act becomes mate- 
rial. If it can be admitted under Sec- 
tion 49 of the Registration Act. the bar 
of Section 91 of the Evidence Act be- 
comes otiose, Thus the question whether 
the document can be used to contradict 
the witness is interlinked with its admi- 
ssibility under Sec. 49 of the Registra- 
tion Act and cannot be decided de hors 
it. If what is stated above is kept in 
view, it will be apparent that the defen- 
dant can use the previous statement in 
the document marked ‘A’ for the pur- 
pose of the first part of Section 145 wiih- 
out bringing into play Section 91 of the 
Evidence Act and Section 49 of the Re- 
gistration Act. But, in case the second 
part of Section 145 of the Evidence Act 
is to be made use of, Section 49 of the 
Registration Act will step in. If how: 
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ever this bar is eliminated, Section 91 off 
the Evidence Act will not come into play. 
This construction gives full play to all 
the three provisions and does not nullify 
any one of them. 


T. In 'this view of the matter, the 
trial Court will see that our observations 
are given effect to and the controvery 
inter se the parties decided in the light 
of the said observations, If any objection 
is raised to any question, the question 
and answer be recorded and also the ob- 
jection and ‘the decision of the objection 
be deferred to the final stage of argu- 
ments. This course will avoid any revi- 
sion from an interlocutory order and any 
wrong decision on the objection raised 
can be set right at the stage of appeal 
from the decree if and when preferred. 
There will be no order as to costs, The 
parties are directed to appear in the trial 
Couit on 2nd of April. 1974. 


R. S. NARULA, J.:— I agree. 
f Order accordingly. 
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(Oct) 204 A 
——S. 38 — See Advocates Act (1961). 
S. 43 (b) (Jan) 20 
——5S. 47 — See also Ibid. O. 21. R. 95 
(Sep) 183 


+—5. 47 — Symbolic possession obtained 
under O. 21. R. 95 — Will section bar 
subsequent suit for actual possession? No 

(Dec) 232 C 
——S. 51 — See Ibid, S. 11 (Aug) 168 
——S. 80 — Notice to Government — 
Identity of person issuing notice and per- 
son instituting suit — There is non-com- 
pliance with Section 80 when such iden- 
tity is not established (Jan) 18 
-——S. 92 — Jurisdiction to entertain suit 


ander — Suit must be in a representa- 
tive capacity cn behalf of public 

(Jul) 150 
——5S. 96 — See Hindu Marriage Act 
(1955), S. 28 (Jan) 21 
——5S. 100 — Concurrent finding of fact 
— Finding as to service of. notice — In- 
terference (Mar) 65 B 


-—~—5. 100 — No absence of reasonable 
and probable cause for institution of com- 
plaint — Is a finding of fact — Not chal- 
lengeable in second appeal (Jun) 124A 
——S. 115 — See 
(1) Ibid. O. 6, R. 17 (Sep) 184 
(2) Constitution of India, Art. 227 
(Mar) 72 A 
——5. 115 (c) — See Ibid, O. 6. R. 17 
(Jan) 29 A 
S. 151 — Courts have inherent power 
to admit evidence coming into existence 
subsequent to the date of first hearing 
(Mar) 79 C 
——0O. 1, R. 8 — See Ibid. S. 11. Expln. 6 
(Jul) 144 A 
——0O. 3, R. 4 — See High Court Rules 
and Orders — Rajasthan High Court 
Rules (1952), R. 436 (Mar) 49 A 
——O,. 6, R. 2 — Variance between plead- 
ing and proof — Effect (Mar) 73B 
O. 6 R. 2 — Alternative and incon- 
sistent allegations (Oct) 201A 
O. 6, R. 17 and S. 115 (c) — Refusal 
to allow amendment — Revision — Inter- 











ference (Jan) 29 A 
——0O. 6, R. 17 — Amendments which 
should be allowed (Jan) 29 B 


—O. 6, R. 17 — Should the Court allow 
amendment introducing totally different 


and new case? No (Sep) 184 
‘_— 0O. 9. R. 9 — See Presidency Towns 
insolvency Act (1909). S. 17 (Mar) 49B 


Civil P. C. (contd.) 
O. 13, R. 2 — Rule inapplicable to 
production of evidence coming into exist- 
ence subsequent to the date of first hear- 
ing (Mar) 79 B 
O. 18, R. 13 — Suit for damages in 
Court of Small Causes — Memorandum 
of evidence under O. 18, R. 13 
(Jan) 31 B 
O. 19, R. 1 — Affidavit not properly 
verified is no affidavit in the eye of law 
(Jan) 31 C 
—O, 21. R. 15 — Execution petition by 
two decree-holders — One of them dying 
— Other can proceed with execution for 
the benefit of legal representatives of the 
dead decree-holder without succession 
certificate being produced (Sen) 189 A 
O. 21, R. 63 — See Court-fees end 
Suits Valuations — Rajasthan Court-fzes 
and Suits Valuation Act (1961). S. 39 
(Jan) 26 
——O, 21, R. 65 — Person competent to 
conduct an auction sale (Oct) 204B 
O. 21, R. 69 — Period of 7 days — 
Significance of (Oct) 204 D 
O. 21, R. 90 — Non-mention of price 
in sale proclamation — Effect ' 
(Oct) 204 C 


——O. 21, R. 95 — See also Ibid. S. 47 
(Dec) 232 C 
——O, 21, R. 95 and S. 47 — Delivery of 
possession to auction-purchaser — Ques- 
tion as to — Does it relate to execution. 
discharge and satisfaction of the decree 
within the meaning of Section 47? Yes 
(Sep) 183 
——O, 22, R. 9, O. 41, R. 4 — Death of 
one of the four appellants — Decree 
against all on ground common to all — 
Two heirs not brought on record — Held 























appeal abated in its entirety (Jul) 153 
O. 30, R. 10 — Expression ‘person’ 
includes a limited companv (Oct) 194A 


O. 41, R. 4 — See Ibid, O. 22. R. 9 
(Jul) 153 
O. 41, R. 23 — Appeal against order 
of remand — Estoppel (Feb) 43 A 
O. 41, R. 27 — Production of addi- 
tional evidence — Order of discharge by 
Insolvency Court — Appellate Court can 
permit it to be taken in evidence 
(Mar) 49 D 
Constitution of India, Art, 14 — Acquisi- 
tion of land for public purpose — Allot- 
ment of equal or more lands to some per- 
sons whose lands were acquired — No 














discrimination (Jun) 116C 
Art. 215 — Contempt of High Court 
—. What is (Apr) 84 A 


Art, 226 — Alternative remedy not 
availed of — Also, petitioner approbating 
and reprobating — Petitioner not entitled 
to writ (May) 104 D 
Art. 226 —— Delay in filing writ peti- 
tion — Limitation Act provides guideline 
for judging delay (Jun) 116 A 
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Constitution of India (contd.) 

——Art. 226 — Laches — Reply to peti- 
tion filed very late — Effect (Oct) 193A 
——Art. 226 — Single petition against 
decision of several appeals — Not main- 


tainable (Oct) 193 B 
——Art. 226 — Certiorari — New point 
(Oct) 193 C 
——Art. 227 — Supervisory jurisdiction 
under — When can be invoked 
(Mar) 72 A ` 
——Art. 227 — Jurisdiction under — 


Scope of :— To be exercised only where 
there is grave dereliction of duty for 
which no other remedy is available 
(Mar) 72 B 
——Art, 299 — See Mineral Concession 
Rules (1949). R. 4 (Jan) 4A 


Contract Act (9 of 1872), S. 23 — Contract 
opposed to public policy (Mar) 73 C 
——S. 55 — Time whether of essence of 
contract —- Intention of parties is deter- 
-mining factor — Intention how to be 
gathered stated (May) 112 A 
——S. 65 — Partial failure of non-sever- 
able consideration — Proportionate re- 
fund cannot be claimed (Jan) 28 
——S, 70 — See Rajasthan Minor Mine- 
ral Concession Rules (1955), R. 43 


(Jan) 4B 
——S, 74 — See also T. P. Act (1882). 
S. 54 . (Mar) 61 
——S. 74 — Breach of contract — 


Damages — Measure of — Proof of actual 
loss when essential (Jul) 158 


Court-fees Act (7 of 1870) 
See under Court-fees and Suits Valua- 
tions. 


COURT-FEES AND SUITS VALUA- 
TIONS 


-—Court-fees Act (7 of 1870), Sch, 2. 
Art. 17 (iii) — See Court-fees and Suits 
Valuations —- Rajasthan Court-fees anc 
Sults Valuation Act (1961), S. 38 

(Mar) 69 
—Rajasthan Court-fees and Suits Walua- 
tion Act (23 of 1961), S. 24 (e) — See 
Ibid. S. 38 (Mar) 69 
—— 5s. 38, 24 (e) — Suit by son chal- 
lenging validity of will of his father on 
grounds of fraud etc. — Suit held for de- 


claration only — Court-fee payable is 
under S, 24 (e) and not under S. 38 
(Mar) 69 


——Ss. 39 and 48 (1) — Suit to establish 
claim under O. 21, R. 63, Civil P. C. de- 
creed — Judgment debtor not icining any 
ee with objector — Appeal — Valua- 


tio (Jan) 26 
ae 48 (1) — See Ibid. S. 39 (Jan) 26 
DEBT LAWS 
—Rajasthan Money-lenders Act (1 of 
1964), S. 2 (10) — ‘Money-lender’ — Does 


Debt Laws — Raj. Money Lenders Ac® 
(contd.) 

a man become a money-lender merely 

because he advanced leans to others om 

interest on one or several isolated occas- 

sions? No (Dec) 238 A. 





Delhi and Ajmer Rent Control Act (38 off 

1952) 

See under Houses and Rents. 
Divorce Act (4 of 1869), Ss. 10 and 32 — 
Petition for restitution of conjugal rights- 
— Conversion into one for divorce —— 
Legality of consent decree 

(Jul) 130 (FBF 


——S. 12 — See Ibid, S. 10 

(Jul) 130 (FBP 
——S. 13 — See Ibid, 'S. 10 

(Jul) 130 (FB) 
——S. 14 — See Ibid, S. 10 

(Jul) 130 (FBb 
——S,. 32 — See Ibid, S. 10 

(Jul) 130 (FB 
——S. 47 — See Ibid, S. 10 


(Jul) 130 (BY 
Easements Act (5 of 1882), S. 60 —- Bene- 
fit of irrevocability ef license under ... 
cannot be availed of unless existence of 
conditions of irrevotability is pleaded and 
proved (Apr) 90s 
Evidence — Burden of Proof — Defen- 
dant’s original permissive possession —~ 
He must prove when and how possessiorm 
became adverse (Dec) 232 A. 
Evidence Act (1 of 1872), S. 3 — ‘Dis- 
proved’ and ‘not proved’ — Distinction 
(Apr) 96 & 
——S. 8 — Tape-recorded conversation —- 
Transcript not put on record at the ear- 
liest opportunity — Should not be ad~- 
mitted in evidence (Mar) 79 A. 
——S, 13 — See Civil P. C. (1908). S. 11, 
Expln. 6 (Jul) 144 A. 
——S. 1§ — See Ibid, S. 114 (e) & (f) 
(May) 112 C 
Ss. 101-104 — Onus — Party accept-- 
ing in trial Court the onus of proof, can- 
not contend in appeal that the onus was 
wrongly placed (Dec) 238 B 
——S, 114 — See Negotiable Instruments 
Act (1881), S. 118 (Apr) 96 A 
S. 114 (e) and (f) and S. 16 — Regis- 
tered notic or. 
cover — Presumption can be raised that: 
attempt was made to deliver the notice to- 











addressee (May) 112 CŒ 
—S.115—S 
(1) Civil P. “e. (1908). O. 41. R. 23 
(Feb) 43 A. - 
(2) Constitution of India, Art. 226 
(May) 104 D 


General Clauses Act (10 of 1897), S. 3 (42) 
— See Civil P. C. (1908). O. 30. R. 10 
(Oct) 194 A 
——S. 6 — Effect of repeal of repealing 
enactment (Oct) 197 C 
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HIGH COURT RULES AND ORDERS 


—Rajasthan High Court Rules (1952), 
Rr. 54. 55, 61, 66 (1). 74 and 83 — Date of 
hearing of a case fixed bv a Bench — 
Chief Justice has power to direct case to 
be listed for hearing before another 
bench (Aug) 171 A (FB) 
Rr. 54. 55 — Interpretation. AIR 
1974 Rai 84, Overruled 

(Aug) 171 B (FB) 





——-R. 54 — Case fixed for hearing be-- 


fore a Bench — Bench is not incompetent 
to hear case merely because a date for 
hearing has been fixed in that case by 
another Bench (Aug) 171 C (FB) 


R. 55 — See also Ibid, R. 54 
(Aug) 171 A, B (FB) 
seized by a Single 
to Division Bench — 
(Apr) 84 B 





—R. 55 — Case 
Judge — Transfer 
When can be made 
R. 61 — See Ibid. R. 54 
(Aug) 171 A (FB 
——R. 66 (1) — See Ibid. R. 54 ý 
(Aug) 171 A (FB) 
——R. 74 — See Ibid, R. 54 
(Aug) 171 A (FB) 
—R. 83 — See Ibid, R. 54 : 
(Aug) 171 A (FB) 
——R. 436 — Power under a vakalat- 
nama — Advocates holding valid power 
of attorneys in first appeal before High 
Court — Special appeal presented by 
them —- Competency of (Mar) 49 A 








Hindu Law — Son’s liability — Separated 
sons are not liable for father’s post-parzi- 
tion debts (May) 101 A 


——Son's liability — Sons are liable for 
father’s pre-partition debt unless parii- 
tion reasonably secures payment therecf 

(May) 101 B 
Son’s liability — Continues when 
pre-partition debt is renewed and kept 
alive by father after partition 








(May) 101 C 

Hindu Marriage Act (25 of 1955), S. 9 — 
See Ibid, S. 28 (Jan) 21. 
Ss. 24, 26 — Maintenance pendente 
lite to wife and children — When can be 
pranted (Apr) 93 
——S. 26 — See Ibid. S. 24 (Apr) 93 





Ss. 28, 9 — Maintainability of ap- 
peal — Application under S. 9 by wz-tfe 
dismissed — Husband not entitled to file 
an appeal against the order (Jan) 21 


Hindu Succession Act (30 of 1956), S. 4 
(1) (b) — See Jaipur Hindu Women’s 
Rights to Property Act (1947). S. 3 (3) 
(Oct)'197 B 
——S. 14 (1), Explanation — Includes ac- 
quisition in any other manner whatso- 


ever — Property in exclusive possession 
of widow — Property not in lieu of main- 
tenance — Widow becomes full ewner 


(Jul) 147 


Hindu Succession Act (contd.) 











S. 23 — See also Jaipur Hindw 
Women’s Rights to Property,Act (1947). 
S. 3 (3) (Oct) 197 B 

S. 23 — Restriction against claiming 
partition — When operates (Oct) 197 D 

S. 31 — Scope — Does not repeal 
Jaipur Hindu Women’s Rights to Pro- 
perty Act, 1947 (Oct) 197 A. 


HOUSES AND RENTS 


—Delhi and Aimer Rent Control Act (38 of 
1952), Ss. 2 (g), 41 — Tenant in S. 41 — 
Meaning of (Jun) 124 B 
— S. 41 — See Ibid. S. 2 (g) 

(Jun) 124 B 


—Rajasthan Premises (Control of Rent: 
and Eviction) Act (17 of 1950), S. 13 — 
Tenancy terminated by valid notice — 
Protection against eviction cannot be 
claimed by legal representative of statu- 
tory tenant (Mar) 65 A 


Ss. 13 and 19-A — Deposit in Court 
under S. 19-A-— Whether tenant reauir-- 
ed to make fresh deposit under S. 13 (4) 
or raise dispute about pavabilitv of rent 
at first hearing (Jul) 136 B (FB* 


——Ss. 13 (1) (f), 28 — Termination of 
tenancy by notice under S. 106 of T. P. 
Act — Denial of landlord’s title by tenant 





— Effect (Aug) 163 
—S. 13 (4) — Interpretation — “First 
day of hearing’ — Meaning (Feb) 43B 


—S, 13 (6) — Default in payment of 
rent by tenant after obtaining berefit 
under S. 13-A — Case falls under S. 12 
(7) — Defence against eviction carnot 
be struck out under S. 13 (6) (Feb) 41 
S. 13-A — See Ibid. S. 13 (6) 

(Feb) 41 





——S. 19-A — See Ibid. S. 13 

(Jul) 136 B (FB) 
S. 19-A (2) — Deposit in Court need 
be preceded by tender and refusal onlv 
for the first time (Jul) 136 A (By) 
——S. 28 — See Ibid. S. 13 (1) (£) 





{Aug) 163 
Interpretation of Statutes — See Houses 
and Rents — Rajasthan Premises (Con- 


trol of Rent and Eviction) Act (1950). Sec- 





tion 19 (2) (Jul) 136 A (FB)- 
Preamble — Resort to — Permissibi- 
litv (Jun) 116 B 
Principle of stare decisis — Neces- 





sity of adherence to, explained 

(Sep) 178 C 
Jaipur Hindu Women’s Rights to Property’ 
Act (38 of 1947), S. 3 (3) — Is inconsistent 
with S. 23 of Hindu Succession Act (1956): 
— Hence it ceases to have effect 

(Oct) 197 © 
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Land Acquisition Act (1 of 1894), S. 18 — 
‘See Limitation Act (1963). S. 12 

(Mar) 63 
Limitation Act (9 of 1908), Art. 182 (5) — 
See Civil P. C. (1908), S. 11 (Mar) 49 C 


Limitation Act (36 of 1963), S. 5 — Condo- 


mation of delay — Delay on account of 
referring incorrect statute reference book 
(Mar) 73 A 





S. 12 — Applicability — Not applic- 
able to a reference under S. 18 of Land 
Acquisition Act, 1894 (Mar) 63 
Arts. 53, 55 — Suit by vendor of im- 
‘movable property for recovery of unpaid 
purchase money — Limitation (Nov) 209 
Art. 55 — See Ibid, S. 53 (Nov) 209 
Art. 64 — Suit on title for nossession 
— No plea of dispossession bv defendant 
— Toes the article apply ? No 














(Dec) 232 B 
Art. 65 — See Evidence — Burden 
Of Proof (Dec) 232 A 





Art. 113 read with S. 17 (1) (c) — 
Period of three years under — Does 
limitation commence from the date of 
‘knowledge of mistake of law ? Yes 

(Sep) 192 
Mineral Concession Rules (1949), R. 4 — 
Rajasthan Minor Mineral Concession Rules 
41955), Rr. 43, 44 — Lease of minor mine- 
ral by Director of Mines — Is void when 
not expressed in the name of Governor 


(Jan) 4 A 
Motor Vehicles Act (4 of 1939). S. 43 — 
See Ibid, S. 44 (3) (b) (May) 104 A 


——Ss. 44 (3) (b). 43 and 45 — Permits 
for inter-Statal routes — Counter signa- 





‘tures — Jurisdiction to grant 
_ (Mav) 104 A 
S. 45 — See Ibid, S. 44 (3) (b) 
(May) 104 A 





S. 46 — See Constitution of India. 








Art. 226 (May) 104 D 
S. 57 — See Ibid. S, 63 (3-A) 
(May) 104 B 
- Ss. 63 (3-A) and 57 — Inter-Statal 
permits — Counter-signature — Compli- 
ance with S. 63 (3-A) — Necessity 
(May) 104 B 





S. 68-D — Scheme under — Notifica- 
“ion by Governor issued after consulting 
concerned Ministers appointing Dy. Legal 
Remembrancer to hear objections and 
to approve and modify the scheme is not 
invalid (Jul) 133C 
-——S. 68-F (1-D) — Issue of permits — 
Inter-regional and inter-Statal schemes 
— Former if can stand against the latter 
(Mav) 104 C 

Ss. 95 (2) (b) and 110-B — Liability 
‘Of insurer — Extent of (Nov) 212 C 
——S. 110 — See Civil P. C. (1908). S. 24 
(Mar) 55 

—S5. 110-B — See also Ibid. S. 95 (2) (b) 
(Nov) 212 C 

——S5. 110-B — Award of Claims Tribu- 
nal — Amount of compensation — Deter- 





Moter Vehicles Act (contd.) 
mination of — Factors to be considered 
(Nov) 212 A 
—S. 110-B — Award of Claims Tribu- 
nal — Bus accident — Vicarious liability 
(Nov) 212B 
MUNICIPALITIES 


—Rajasthan Municipalities Act (38 of 
1959), S. 3 (8) — See Ibid. S. 40 (1) (c) 
(Jan) 12 B 


-——S. 40 (1) (b) — Conferring Jurisdic- 


tion on Civil Judge to hear election peti- 


tion — The term “so sitting” — Meaning 
of (Jan) 12 A 
S. 40 (1) (c) — Notification under 





dated 19-4-1861 — Jurisdictien to hear 
election petition — Election of Municipal 
Council — Whether Munsiff can hear 
election petition (Jan) 12 B 


S. 271 — “Act done or purported to 
have been done” — If withholding of ar- 
rears of salary etc, in disobedience of 
orders, is act done (Apr) 87 


—Rajasthan Municipalities Election Order 
(1960), Cl. 43 — “Spoilt ballot paper” — 
Meaning of (Jan) 12 C 








Negotiable Instruments Act (26 of 1881). 
S. 118 — Applicability — Raising of pre- 
sumption — Nature and extent of pre- 
sumption (Apr) 96 A 
PANCHAYATS 
—Rajasthan Panchayat Act (21 of 1953), 
S. 79 (2) — Suit against Panchayat — 
Prior notice under sub-section (2) — 
Necessity (Jan) 1 A 
—S. 79 (2) — Suit against Panchayat — 
Party bringing suit must fulfil the re- 
quirements of not only sub-clause (a) but 
of clause (b) as well (Jan) 1 B 


Partition Act (4 of 1893), S. 4 — Suit for 
partition by undivided member — Provi- 
sions of section apply and benefit there- 
under can be claimed (Dec) 225 A 
—S. 4 — Dwelling house — It does not 
cease to be such bv grant of tenancy 


(Dec) 225 B 
Presidency Towns Insolvency Act (3 of 
1909), S. 17 — Property shall vest in 


official assignee — Property of insolvent 
situate in erstwhile princely State — 
Effect of order of adjudication 
(Mar) 49 B. 
S. 45 — Property of insolvent situate 
in princely State of Rajasthan — Order 
of discharge passed by Calcutta High 
Court — Effect of discharge order 
(Mar) 49 E 


Provincial Insolvency Act (5 of 1920), 
Ss. 4, 53 — Scope of S. 4 — Deed of gift 
made seven years before adjudication of 
the insolvent — Insolvency Judge cannot 
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Provincial Insolvency Act (contd.) 


enquire into it in exercise of S. 4 powers 
(Feb) 36 
—S. 53 — See Ibid, S. 4. (Feb) 36 


Provincial Small Cause Courts Act (9 of 
1887), 5. 23 — Discretion under Re- 
turn of plaint to be presented to proper 
Court — When proper (Aug) 170 


Railways Act (16 6f 1890), S. 78-B 
Goods carried on two separate railways—. 


Suit for compensation — Notice to ac- 
cepting railway necessary (Feb) 33 B 
——S. 80 — Suit for compensation for 
short delivery of goods — Goods carried 
on two different railways — When d2- 
livering railway becomes liable 

(Feb) 33 A 


Rajasthan High Court Ordinance (18 of 
1949), S. 18 — ‘Judgment’ — Connotation 
of (May) 110 
S., 44 (2) -- See High Court Rules and 
Orders — Rajasthan High Court Rules 
(1952), R. 54 (Aug) 171 C (FB) 


Rajasthan Housing Scheme (Land Acqui- 
sition) Act (40 of 1960), Ss. 4. 6 — ‘Public 





purpose’ —- Planned development of a 
city is a public purpose within the sez- 
tions (Jun) 116 D 





S. 6 — See Ibid. S. 4 (Jun) 116 D 
Rajasthan Minor Mineral Concession Rules 
(1955), R. 43 — See also Mineral Conces- 
sion Rules (1949). R. 4 (Jan) 4 A 
——R. 43 — Grant of lease of minor 
mineral — Cancellation — Lessee en- 
titled to various deposits made in pursu- 


ance of grant of lease (Jan) 4B 
44 — See Mineral Concession 
Rules (1949), R. 4 (Jan) 4 A 


Rajasthan Smal] Cause Courts Ordinance 
{8 of 1950), Sch.. Art. 3 — Article contem- 
plates some distinct act and not a mere 
omission of dutv (Jan) 31 A 


Rajasthan State Road Transport Services 
(Development) Rules (1965)—Rules specizy 
No particular authority who can issue 
draft scheme for nationalization 

(Jul) 133B 
Road Transport Corporations Act (64 of 
1950), S. 38 — Does the divesting of the 
property from the corporatien under sub- 
section (2) (c) mean civil death of its en- 
tity ? No (Jul) 133 A 


Sale of Goods Act (3 of 1936), S. 4 — See 
T. P. Act (1882). S. 54 (Mar) 61 





award jnterest under, despite absence of 
express stipulation therefer (Oct) 194B 
Specific Relief Act (47 ef 1963), S.10 — 
Suit for specific performance — Burden 
ef proof (May) 112 B 
S. 39 — Suit for mandatory injunc- 
tion, brought only after defendants con- 





S. 61 (2) — Court has discretion io | 
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Specific Relief Act (contd.) 
structed a pucca “gate” in ‘Sal’ — Plain~ 
tiffs exclusive ownership and possession 
over ‘sal’ not proved — Suit dismissed 

(Jul) 144 B 
Succession Act (39 of 1925), S. 214 — See 
also Civil P. C. (1908), O. 21. R. 15 

(Sep) 189 A. 
——S. 214 — Applies only when there is 
only one decree-holder and executior is 
taken out bv his L. Rs. (Sep) 189 B 
Torts — Malicious prosecution — Suit for 
damages — Proof — Function of Court 

(Jun) 124 C 
Transfer of Property Act (4 of 1882). S. $ 


— See Ibid, S. 60 (Sep) 18& 
—S. 4 — See Ibid, S. 107. Para. 2 
(Sep) 178 B 
——S. 44 — See Partition Act (1893). S. 4 
(Dec) 225 A 
——S. 53-A, Proviso — See Ibid. S. 60 
(Sep) 18& 





S. 54 — Sale or hire purchase — Hire 
purchase agreement with ontion to hirer 
to purchase js not sale (Mar) 61 
S. 60 — Piece-meal redemption 
Permissibility — Unless exceptional cir- 
cumstances exist. mortgage has to be re~ 
deemed in entirety (Mar) 77 
——Ss. 60. 3, 53-A. Proviso — Eauitv of 
redemption — Claim by purchaser of 
usufructuarily mortgaged property — If 
and when sustainable against an earlier 
partly performed agreement of sale with 





mortgagee (Sep) 188 
—S. 105 — Contract of lease -- Re~ 
quirements of (Sep) 178 AL 
—S. 105 — Sub-lease without consent 
of landlord — Attornment by sub-lessee 
in favour of landlord — Held. relation— 


Ship of lessee and sub-lessee came to am 
end from date of attornment 


(Oct) 201 B. 
—S. 106 — See also . 
(1) Civil P. C. (1908). S. 100 
(Mar) 65 B 
(2) Civil P. C. (1908), O. 6. R. 2 
(Oct) 201 AL 
(3) Houses and Rents — Raiasthan 
Premises (Control of Rent and Eviction} 
Act (1950). S. 13 (1) (f) (Aug) 163° 
S. 106 — Service of notice by regis— 
tered post — Mode of (Mar) 65 © 
S. 106 — Notice to quit — Validitv- 
— Notice as well as suit for eviction must 
cover entire subject-matter of tenancy 
(Mar) 65 D: 
S. 107, Para. 2 and S. 4 — Lease re- 
quiring registration — Not admissible im 
evidence for proving tenancy 
(Sep) 178 B 
S. 111 (h) and {g) — See Houses and 
Rents — Rajasthan Premises (Control of 
Rent and Eviction) Act (1950). S. 13 (D) (5 
(Aug) 163 














—— 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. ' 
IN A. Í. R. 1974 


Diss. Dissented From in; 


-AIR 1958 Rai 144 = 1958 Rai LW 177, 
Jagannath v. Kundan Mal — Diss. 
AIR 1974 Ker 147 (Aug). 

AIR 1959 Rai 133 (Pt. C) = 1959 Rai LW 
481, Chistopher Andrew v. Mrs. Anne 
— Diss. AIR 1974 All 278 A (Aug). 

-AIR 1959 Raj 175 (Pt. A) = 1959 Raj LW 
231, Ratan v. S.T. A., Jaipur — Diss. 
AIR 1974 Andh Pra 292 (Nov). 

-AIR 1963 Rai 144 1963 Rai LW 97, 
Chhoge Lal v. Khet Mal Diss. 
AIR 1974 Gauhati 14 A (Jan). 

11965 Rai LW 474 = ILR (1966) 16 Rai 77. 
Mohanlal v. Bhagwan Chand — Held 
not good law in view of AIR 1973 SC 
2423 AIR 1974 Rai 183 (Sep). 
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1972 W. L. N. 874 (Rai). Roshanlal Seth 
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AIR 1974 SC 539 (Apr). 
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442, Dayashanker v. Khubchand — 
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AIR 1974 RAJASTHAN 1 (V 61 C 1) 
KAN SINGH, J. 


Nemichand, Appellant v. Gram Panchayat, 
Thanvla, Respondents. 


Second Appeal No. 134 of 1973, DJ- 
16-3-1973 against order of Nagraj Mehta, 
Civil J., Merta, D/- 4-1-1973. 


Index Note: — (A) Rajasthan Pancha- 
yat Act (21 of 1953), Section 79 (2) — Suit 
against Panchayat — Prior notice under sub- 
section (2) — Necessity. 


Brief Note: — (A) The issue of notice 
under sub-section (2) can be dispensed with 
only when the act of the Panchayat was 
without jurisdiction so that it could not be 
said to be one under the Act or one pur- 
porting to be under the Act. But, if ex facie 
the act was purporting to be one under the 
Act then merely because the act was not 
done according to law will not take the case 
out of the ambit of sub-section (2). 


Thus merely because the land from 
which the party was asked to remove en- 
croachment (vide Section 26 (ii) of the Act) 
was not the land belonging to the panchayat, 
will not be a ground for the party for not 
giving notice to the Panchayat under Sec- 
tion 79 (2) before instituting suit against 
Panchayat for declaration and injunction. 

` (Para 9} 

Index Note: — (B) Rajasthan Pancha- 
yat Act (21 of 1953), Section 79 (2) — Suit 
‘against Panchayat — Party bringing suit 
must fulfil the requirements of not only sub- 
clause (a) but of clause (b) as well. 


Brief Note: — (B) The word ‘or’ be- 
tween clauses (a) and (b) cannot be taken in 
the sense of an option between the two al- 
ternatives. but must be read as a conjunc- 





tion. It cannot, therefore, be said tht 
clauses (a) and (b) of sub-section (2) were al- 
DQ/FQ/B627/73/RGC 
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ternative and where the action is commenc- 
ed within 6 months after the accrual of the 
cause of action then clause (a) will not be 


attracted. 1966 Raj LW 541, Rel. on. 
(Para 13) 
Cases Referred: Chronological Paras 


AIR 1971 SC 97 = (1970) 2 SCR 47, 
Indore Municipality v. Niyamatulla 

AIR 1971 Raj 202 = 1970 WLN 697, 
nepal Council, Udaipur v. Kishan- 


a : 

AIR 1969 SC 227 = (1969) 1 SCR 
430, Amalgamated Electricity Co. v. 
Ajmer Municipality 5 

1969 UJ (SC) 604, Nilkanth v. State 
of Maharashtra 

AIR 1966 SC 249 = (1965) 3 SCR 
499, Bharat Kala Bhandar v. Munici- 
pal Committee, Dhamangaon 

1966 Raj LW 541, Gram Panchayat, 
Aluda v. Pushpa Kunwar 13 

AIR 1964 SC 1873 = (1964) 5 SCR 
517, Provincial Govt. Madras v. J. S. 
Basappa 

S. D. Rajpurohit, for Appellant. 

JUDGMENT:— The appeal raises a 
short question whether before filing a suit 
against the Gram Panchayat a notice was ne- 
cessary to the Panchayat under Section 79 (2) 
of the Rajasthan Panchayat Act, 1953, here- 
inafter referred to as the “Act”. 

2. Learned counsel for the appellant 
admits that no notice was given by the plain- 
tiff-appellant to the Gram Panchayat. He 
contends that sub-section (2) of Section 79 
of the Act was inapplicable. He takes the 
stand that the Panchayat had no authority to 
treat the plaintiff's land as belonging to it 
and then pass an order for removal of the 
so-called encroachment. The relevant facts 
as stated in the judgment of the Lower Ap- 
pellate Court were briefly these: 

Plaintiff claims to have a piece of land 
situated in village Thanvla. He started 
the construction of a house over this 


5, 7 


> 


5, 9 
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land which was abutting on a public road. 
The public of village Thanvla made a 
report before the Gram Panchayat about 
the construction alleging that there was 
an encroachment by the plaintiff on the 
public way. Thereupon the Gram Pan- 
chayat gave a notice to the plaintiff and 
called upon him not to make any con- 
struction on the western part of the plot 
as it was Panchayat land and the intend- 
ed construction would narrow down the 
public way. Thereafter the Gram Pan- 
chayat made an inquiry into the matter. 
It recorded some evidence and held that 
the character of the land was a public 
way. Consequently the plaintiff was 
directed to vacate the land. 


It is in these circumstances that the 
plaintiff filed the suit for a declaration 
and injunction in the Court of Munsif 
Merta. The suit was thereafter trans- 
ferred to the Court of Additional Munsif 
Merta. 


3. The learned Munsif. inter alia, 
held that it was necessary for the plain- 
tiff to ‘have given a notice under sub-sec- 
tion (2) of Section 79 of the Act to the 
Gram Panchayat before filing the suit. 
Consequently the learned Munsif dis- 
missed the suit. 


4. Aggrieved by the judgment and 
decree of the learned Munsif the plaintiff 
went up in appeal to the Court of Civil 
Judge, Merta, who dismissed the appeal. 


5. According to learned counsel, 
the Courts below were in error in hold- 
ing that a notice was required to be given 
to the Gram Panchayat before the filing 
of the suit, The only point that, there- 
fore, arises in the case is whether the 
view taken by the Courts below was the 
correct one. I may read Section 79: 


“Section 79: Suits, etc. against pan- 
chayats— No suit. prosecution or other 
legal proceedings, shall be maintainable 
against any Panchayat or Nyaya Pancha- 
yat or against any Sarpanch, Panch, 
Chairman, member, officer or servant 
thereof or against any person acting 
under the direction of any such Pancha- 
yat. Nyaya Panchayat. Sarpanch, Panch, 
Chairman, member. officer or servant, in 
respect of anything lawfully and in good 
faith done under this Act or any rule or 
bye-law made thereunder. 


(2) No suit against a Panchayat or a 
Nyaya Panchayat or against a Sarpanch, 
Panch. Chairman, member, officer or ser- 
vant thereof or against any person acting 
under the direction of such Panchayat, 
Nyaya Panchayat. Sarpanch, Panch, 
Chairman, member, officer or servant for 
anything done or purporting to be done 
under this Act in its or his official capa- 
city :— 
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_ (a) shall be instituted until the ex- 
piration of two months next after notice 
in writing stating the cause of action, the 
name and the place of abode of the in- 
tending plaintiff and the nature of the re- 
lief which he claims, has been. in the 
case of a Panchayat or Nyaya Panchayat 
delivered or left at its office and in the 
case of a Sarpanch, Panch, Chairman, 
member, officer, servant or person as 
aforesaid delivered to him or left at his 
office or usual place of abode and the 
plaint in such case shall contain a state- 
ment that such notice has been so deli- 
vered or left: or 

(b) shall be commenced otherwise 
than within six months next after the 
acerual of the alleged cause of action.” 
Sub-section (2) is couched in negative 
form and its frame is akin to Section 80 
of the Code of Civil Procedure. It, inter 
alia, lays down that no suit against a 
Panchayat shall be instituted until the 
expiration of two months next after 
notice in writing: stating the cause of 
action etc. for “anything done or pur- 
porting to be done under this Act in its 
official capecity”. Learned counsel sub- 
mits that where the act of the Panchayat 
is altogether without jurisdiction no 
notice is required to be given under this 
sub-section, He pleced reliance on a 
number of cases. such as, Indore Munici- 
pality v. Niyamatulla, AIR 1971 SC 97; 
B. K. Bhandar v. Dhamangaon Municipa- 
lity, AIR 1966 SC 249: Amalgamated 
Electricity Co. v. Ajmer Municipality, 
AIR 1969 SC 227: Provincial Govt. Mad- 
ras v. J. S. Basappa, AIR 1964 SC 1873; 
Nilkanth v. State of Maharashtra, 1969 
UJ (SC) 604 and Municipal Council, Udai- 
pur v. Kishanlal, 1970 WLN 697 = (AIR 
1971 Raj 202). 


6. One may have no quarrel with 
the proposition that if an act of a body 
like the Panchayat is altogether without 
jurisdiction so that it cannot be said to 
be one under this Act or one purporting 
to be under this Act then sub-section (2) 
of Section 79 of the Act will not be at- 
tracted. But. if ex facie the act is pur- 
porting to be one under the Act then 
merely because the act was not done ac- 
cording to law will not take the case out 
of the ambit of sub-section (2) of Sec- 
tion 79 of the Act, The question has to 
be determined in the light of the facts 
and circumstances of the case. There isj 
no manner of doubt that it lies within 
the administrative powers of the Gram 
Panchayat to remove encroachments on a 
public way (vide Section 26 (ii) of the 
Act). Therefore, when the Gram Pan- 
chayat had called upon the plaintiff to 
remove the encroachment from the pub- 
lic way. it was undoubtedly purporting 
to act under this Act. The land may not 
be included in the public way and the 
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laction of the Panchayat may be found to 
be wrong, but nonetheless it cannot be 
gainsaid that the Panchayat was purport- 
ing to act under the Act. To my mind, 
sub-section (2) of Section 79 of the Act 
will apply to such an act of the Gram 
Panchayat and if the party wanted to sue 
the Panchayat in respect of the act then 
notice was required to be given. The 
¡cited cases. to mv mind. do not persuade 
ime to a contrary conclusion. 


7. In AIR 1971 SC 97 the plaintiff 
who was a servant of the Municipal Cor- 
poration, Indore was dismissed by the 
Municipal Commissioner. It was cen- 
tended that under Section 13 of the In- 
dore Mumicipal Act, 1909, there was no 
order appointing the officer to act in 
place of the Municipal Commissioner. No 
order was produced. It was in these cir- 
cumstances that it was held that the order 
of the plaintiff's dismissal was without 
jurisdiction and, therefore, not an act 
done under the Act. The order that fell 
to be examined was thus a nullity hav- 
ing not been passed by an officer ap- 
pointed under the Act. This case jis, 
therefore, clearly distinguishable. 


8. In AIR 1966 SC 249 the ques- 
tion was about the recovery of tax that 
had been collected in excess from the 
plaintiff. The tax was held to be beyond 
the limits within which the Municipality 
could impose the tax i.e.. imposition was 
contrary to Article 276 of the Constitu- 
tion. Now where the act was beyond 
the competence of the Municipal Body on 
account of the transgression of a con- 
stitutional limitation the act would be 
wholly without jurisdiction, and there- 
fore, it could not be said to be one under 
the Municipal Act. This case too is, 
therefore, distinguishable. 


9. In AIR 1964 SC 1873 again the 
legality of a tax came to be examined 
and the suit was in respect of tax which 
had been illegally recovered. Certain 
items of taxes were not taxable by the 
State and, therefore, realisation of sales 
tax in respect of those items was heid 
to be without jurisdiction. This case 
too, therefore, does not support the 
Jearned counsel. 

10. In 1969 UJ (SC) 604, there was 
a criminal prosecution and protecticn 
against prosecution was claimed by the 
Panchas in respect of the acts alleged 
against them. There was a field with a 
Khasra number and it had an embank- 
ment- The owner of the field was al- 
leged to have encroached upon the Pan- 
chayat land by making the embankment 
and the Panchas had gome to remove the 
enbankment. It was found that the com- 
plainant was in possession of the field for 
almost 30 years. The embankment also 
existed for a considerable time. Their 
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Lordships held that the Panchas could 
not claim protection under the Act in the 
case as it had been found that there was 
no encroachment by the complainant so 
as to entitle the Panchas to remove the 
embankment. Learned counsel strongly 
leans on this case. He argues that in the 
present case also if the plaintiff is suc- 
cessful in showing that the land belong- 
ed to him and there was no encroach- 
ment whatsoever there will be mo pro- 
tection available to the Gram Panchayat. 
The argument is no doubt attractive. but 
would not stand scrutiny. In the case 
before their Lordships the accused were 
found to be actuated by improper 
motives and their action was held tc be 
mala fide. As regards the applicability 
of Section 160 of the Village Panchayat 
Act their Lordships expressed no opinion 
and they observed that the section would 
not help the accused because that sec- 
tion only protects acts done in good 
faith. As the embankment even accord- 
ing to the accused was found to be there 
for over 30 years. long before the Pan- 
chayat was established for the village. 
their Lordships came to the conclusion 
that there was, in the circumstances, no 
immunity against the prosecution. 

11. In the present case the ques- 
tion is one of the necessity of giving a 
notice and this provision will be attract- 
ed if (1) the Panchayat was acting in its 
official capacity, and (2) it was actine or 
purporting to act under the Act. Good 
faith or want of it is not an element of 
sub-section (2) regarding the necessity of 
a notice to the Gram Panchayat, By the 
way I may point out that this will be an 
element in the consideration of sub-sec~ 
tion (1) of Section 79 which appears to 
be similar to the provision that their 
Lordships had to consider in the cited 
case. Therefore. in the present case as 
the Panchayat was undoubtedly purport- 
ing to act under Section 26 of the Act 
and as it was so acting in its official 
capacity the provisions of sub-section (2) 
of Section 79 of the Act are very much 
attracted. 

12. The last case namely, 1970 
WLN 697 = (AIR 1971 Raj 202) was a 
case of an official contract. Their Lord- 
ships were considering the provisions of 
Section 271 of the Rajasthan Municipali- 
ties Act, 1959. They pointed out the 
distinction between an official contract 
and an unofficial contract and held that 
an unofficial contract was not protected 
by Section 271 of the Municipalities Act 
I have considered this case carefully, but 
find that it is not applicable to the pre- 
sent matter. 

13. Learned counsel raised one 
more point and submitted that sub- 
clauses (a) and (b) of sub-section (2) of 
Section 79 were alternative and where 
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the action is commenced within 6 months 
after the accrual of the cause of action 
then clause (a) will not be attracted. I 
am unable to read the two clauses in 
this manner. To my mind, a party bring- 
ing a suit against the Panchayat has to 
fulfil the requirements of not only sub- 
clause (a) but of sub-cl. (b) as well. The 
word “or” when it intervenes two nega- 
tive propositions will be having a force 
jof a conjunction, This is the normal 
meaning in the English language. For 
example, if one were to sav ‘no person 
shall sit in the reading room or the lawn’ 
then it means that he will be neither en- 
titled to sit in the lawn nor in the read- 
ing room. Here the word “or” will not 
be taken in the sense of an option be- 
tween the two alternatives. The same 
view has been taken by Beri, J., as he 
then was. in the Gram Panchayat of vil- 
lage Aluda v. Th. Pushpa Kanwar, 1966 
Raj LW 541. Thus I am unable to hold 
that the view taken by the Courts below 
was in any manner erroneous. 


14. The appeal has no force and 
is accordingly hereby rejected. 


15. Learned counsel prays for 
leave to appeal under Section 18 of the 
Rajasthan High Court Ordinance, 1949, 
but as I did not find the appeal even 
worth admitting. I do not think it is a 
fit case for grant of leave which is ac- 
cordingly hereby refused. 

Appeal dismissed. 


AIR 1974 RAJASTHAN 4 (V 61 C 2) 
L. S. MEHTA AND J. P. JAIN. JJ. 


State of Raiasthan: Appellant v. 
Raghunath Singh. Respondent. 

First Appeal No. 42 of 1966. D/- 9-3- 
1973. against Judgment and decree. of 
V. V. Halve, Senior. Civil. J.. No. 2 Jaipur 
City, D/- 28-2-1966. 


Index Note:— (A) Mineral Conces- 
sion Rules (1949). Rule 4 — Rajasthan 
Minor Mineral Concession Rules (1955), 
Rules 43. 44 — Lease of minor mineral 
by Director of Mines — Is void when not 
expressed in the name of Governor. (X- 
Ref:— Constitution of India, Art. 299). 


Brief Note:— (A) The power to grant 
lease of minor minerals being conferred 
on the State by Rule 4 of the Central 
Rules and the granting of such lease be- 
ing an executive function of the State, 
such lease is subiect to other laws for the 
time being in force in the State and. 
hence. is void when not expressed in the 
name of the Governor as per require- 
ment of Article 299 of the Constitution. 


GQ/HQ/C915/73/SNV 


State v. Raghunath Singh (Jain J.) 


A.I. R. 


(Case law discussed). 
(Paras 6. 7. 8) 
_ Index Note:— (B) Rajasthan Minor 
Mineral Concession Rules (1955), Rule 43 
— Grant of lease of minor mineral — 
Cancellation — Lessee entitled to various 
deposits made in pursuance of grant of 
lease. (X-Ref:— Contract Act (1872), 
Section 70). 


Brief Note:— (B) A person who was 
granted lease of minor mineral is entitled 
to recover by wav of compensation vari- 
ous amounts deposited by him in pursu- 
ance of grant of such lease in the event 
of cancellation of such lease. (Para 21) 
Cases Referred: Chronological Paras 


(1973) Writ Petn No. 2268 or 1970 
D/- 17-1-1973 (Rai). Bharat 
Bhoosan v. State of Rajasthan 15 

AIR 1972 Raj 38 = ILR (1971) 21 
Rai 493. State of Baiasthan v. 
Jairam Das 17 

(1971) Civil First Appl. No. 29 of 
1965, D/~ 22-10-1971 (Rai). State 
of Rajasthan v. Rameshwar Daval 8 

AIR 1964 SC 648 = (1964) 5 SCR 
294, Jayanti Lal Amratlal v. F. 

N. Rana 12 

1964 Rai LW 380 = ILR (1964) 14 
Rai 578. Tiwari Jhumarlal Swa- 
rooplal v. State of Rajasthan 15 

AIR 1963 SC 1685 = (1964) 3 SCR 
Saa Union of India v. A. L. Rallia 


am 14. 
AIR 1962 SC 113 = (1962) 2 SCR 
880. Seth Bhikrai Jaipuria v. 
Union of India 13, 14 
AIR 1962 SC 779 = (1962) Supp 2 
SCR 876. State of West Bengal 
v. B. K. Mondal and Sons 14. 21 
AIR 1955 SC 549 = (1955) 2 SCR 


225. Rai Sahib Ram Jawava 
Kapur v. State of Puniab 12 
S. K. Tewari. Dv. Govt. Advocate, 


for State. B. P. Agarwal. for Respondent. 


JAIN J.:— This appeal by the de- 
fendant State arises out of the original 
Civil Suit No. 16/62. instituted by the 
respondent Raghunath Singh, for the re- 
covery of Rs. 70,151.32 as damages for 
breach of contract and which has been 
partly decreed by the Senior Civil Judge 
No. 2 Jaipur Citv, on 28-2-1966. 


2. Briefly put, the plaintiff Rag- 
hunath Singh’s case is that he was srant- 
ed a minor mineral lease for lime-stone 
of the mines. known as Dawa and Seelva 
in Tehsil Nokha. District Bikaner. Rai- 
asthan, consisting of an area of 40 acres 
for a period of five vears on an vearly 
dead rent of Rs. 6195/- on the terms and 
conditions siven under the Raiasthan 
Minor Mineral Concession Rules, 1955. 
This mining lease was granted by the 
Director of Mines and Geology. Govern- 
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ment of Rajasthan. Udaipur. The sanc- 
tion was conveyed to the plaintiff bv the 
Assistant Mining Engineer, Bikaner. by 
his letter, dated 4-7-1957 (Ex. 26). The 
Deputy Director (Administration) of 
Mines and Geology also communicated this 
fact to him bv his letter. dated 5-7-1957 
(Ex. 25). The plaintiff then deposited an 
amount of Rs. 1550/- by wav of security 
with the Assistant Mining Engineer, Bika- 
ner, on 8th August. 1957. He also com- 
pleted the other formalities regarding 
demarcation etc. of the area in question. 
By letter, dated 9-10-1957 (Ex. 5). the 
plaintiff was also informed to commence 
his work. Plaintiff Raghunath Singh 
further deposited Rs. 1550/- on 28th Oc- 
tober, 1957, as another part cf the secu- 
rity deposit amount. He also paid a sum 
of Rs. 1550/- on the same date as the 
first quarterly instalment of the dead-rent. 
He was then asked to execute the inden- 
ture on a duly stamped paper. The plain- 
tiff in response to that got prepared an 
indenture relating to the mining lease 
and submitted the same duly signed by 
him and accompained by necessary stamp 
duty. This was done in the month of 
January. 1958. The said indenture and its 
copies, duly signed bv the plaintiff. are 
on the record. Thev are marked Exs. D1/1 
D1/2 and D1/3. According to the plain- 
tiff he engaged necessary staff and labour. 
He also constructed a fair weather road 
for the purpose of working the mines. By 
his letter, dated 19-2-1959 (Ex. 10). the 
Assistant Mining Engineer acknowledg- 
ed the receipt of the formal agreement. 
executed by the plaintiff and said that it 
had been sent to the competent autho- 
rity for his signature. 


3. On 2ist February, 1958. the 
plaintiff was asked bv the Assistant 
Mining Engineer Bikaner. to appear be- 
fore the Deputy Minister Mines at Jaipur 
on 26th February. 1958, at his residence. 
It was stated that one Anand Singh Kach- 
hawa, representing Messrs. Chemical 
Limes, Jodhpur. had some grievance 
against the grant of mining lease to him. 
The plaintiff appeared before the Deputy 
Minister, but he had to come back as the 
Deputy Minister had not heard the mat- 
ter. He was again called on 13th March, 
1958. but nothing substantial had come 
out. By telegram, dated 28-3-1958 
(Ex. 24), the plaintiff was asked by the 
Assistant Mining Engineer to stop wor- 
king the mines. This was followed by 
another letter. dated 4-4-1958 (Ex. 22). On 
a representation made bv the plaintiff 
against that order, he was informed that 
the matter was under consideration. The 
plaintiff did not hear anythine for about 
an vear. On 17th February. 1959. he was 
informed by telegram (Ex. 30) that 
the lease of Dawa and Seelva lime-stone 
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was cancelled. To the same effect letter, 

dated 19-1-59 (Ex. 14). was addressed to 

the plaintiff by the Assistant Mining 

Engineer. The Assistant Mining Engineer 

by another letter, dated 13-11-59 (Ex. 12), 

while reiterating the fact that the lease 

had been cancelled, called upon the plain- 
tiff to deposit the dead-rent due failing 
which the security deposit would be for- 
feited to that extent. Under these cir- 
cumstances, the plaintiff served a notice 
under Section 80 of the Code of Civil 

Procedure to the State Government and 

claimed a sum of Rs. 70151-5as-30 as 

damages for breach of the contract. The 
particulars of this amount are as fol- 
lows:— 

1. Security Deposit Rs. 

2. First quarterly instal- 
ment Rs. 

. Preliminary expenses 
in demarcation etc. Bs. 

. Incidental expenses, 
payment to staff and 
labourers engaged. ad- 
vances made for work 
which have been for- 
feited by them Rs. 24405/5/3 

. Application fee Rs. 5/- 

. Loss incurred on ac- 
count of bargain + 
struck and contracts 
made with different 
parties for supply of 
lime and lime-stone 
ie. the compensation 
the plaintiff had to 
pay on account of his 
inability to fulfil the 
said agreement with 
various parties Note:~ 
The further details of 
it are as under:— 

a) Shri Ramiilal S/o 
Ramprasad of Delhi. Rs. 
b) Ganpatram s/o 
Boduram of Alwar Rs. 
c) Birbal s/o Panna of 
Village Dhani Bha- 
tota Tehsil Narnaul Rs. 
d) Minimum loss of 
profit which the 
plaintiff would have 
earned bv working 
the said mines 


3100/- 
1550/- 
80/- 


mw 


oo 


7500/- 
500/- . 


3531/- 


Rs. 25000/- 


Total:— Rs. 70.151/5/3 


e 





Since the plaintiff failed to obtain any 
relief from the State Government, he in- 
stituted the suit for the recovery of the 
amount on 16th April. 1962. 


å. The defendant State resisted 
the suit by its wrtiten-statement, dated 
17-10-1962. The main plea of the de- 
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fendant was that the plaintiff was not 
granted a minor mineral lease of lime- 
stone inasmuch as no formal document 
grantine the lease was executed between 
the plaintiff and the Director of Mines 
and Geology. Rajasthan, in the name and 
on behalf of the Governor. The mere 
granting of the lease by the. Director of 
Mines was not sufficient to constitute a 
valid contract of lease. It was further 
maintained on behalf of the defendant 
that the plaintiff had not commenced the 
work of the said mines. He did not en- 
gage any staff and any labour, nor did 
he construct any fair weather road nor did 
he have to pay advances to the skilled 
labour. as alleged by him. It was. how- 
ever, admitted that Rs. 3100/- were de- 
posited by wav of security deposit and 
Rs. 1550/- as dead-rent for one quarter. 
It was also admitted that the plaintiff 
had submitted the standard form of the 
mining lease agreement duly signed on 
15th January. 1958, but it was not signed 
by the Director of Mines and Geology on 
behalf of the Governor and as such the 
document was incomplete and did not 
Rive rise to a valid contract. It was con- 
tended that there was no breach of the 
contract and, therefore. the plaintiff was 
not entitled to recover any damage for 
the alleged breach. 


5. The learned trial Judge framed 
necessary issues and after the trial held 
that the Director of Mines and Geology 
was the competent authority to grant the 
minor mineral lease in question and he 
did grant the said lease for lime-stone, 
as alleged by the plaintiff. It was also 
held that the lease was sranted under 
the statutory powers of the Minor Mine- 
ral Concession Rules 1949. The applica- 
bility of Article 299 of the Constitution 
of India could not be invoked. It was 
found that there was a valid contract and 
stopping the plaintiff from working the 
mines was illegal and it was not within 
the authority of the State Government 
to cancel the lease. For these reasons it 
was held that there was a breach of the 
contract and the plaintiff was entitled to 
claim damages. He allowed the follow- 
Ing amounts by wav of damages:— 


1. Security deposit Rs. 3100/- 
2. Quarterly dead rent Rs. 1550/- 
3. Preliminary expenses in- 

curred by the plaintiff in 

demarcation ete. Rs. 60/- 
4. Application fee Rs. 5/- 
5. Incidental expenses incur- 

red by the plaintiff Rs. 14647.75 
6. Loss of profit Rs. 25000.00 
The plaintiff's suit was thus decreed 


for Rs. 44362.75p with proportionate 
costs. He was also allowed interest at 
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the rate of 6% ner annum from the date 
of judgment till the satisfaction of the 
decree. This decree is the subject mat- 
ter of challenge in this appeal. 


5A. On behalf of the appellant it 
has been urged by Mr. Tewari that there 
was no enforceable contract between the 
parties inasmuch as there was no formal 
instrument evidencing the contract be- 
tween the parties in accordance with the 
provisions of Article 299 of the Constitu- 
tion, It was submitted that though the 
Director of Mines and Geology had abso- 
lute power and was the competent autho- 
ritv to grant the mining lease in aues- 
tion, vet he was acting on behalf of the 
State and the contract was to be made 
by him in the exercise of executive 
power of the State. It was. therefore. 
necessary that the contract should have 


been expressed in terms of Article 299 
of the Constitution. According to him 
the view taken by the trial Judge that 


the mining lease was granted bv the 
Director of Mines and Geology under the 
statutory powers and as such, Article 299 
of the Constitution was not applicable. is 
erroneous. On the other hand, Mr. Agar- 
wal, learned counsel appearing for the 
plaintiff-respondent, urged that the min- ' 
ing lease was granted under the Minor 
Mineral Concession Rules 1955 and, there- 
fore, no other law would be looked into 
to determine the validity of the lease 
except the said Rules of 1955. He has 
also argued that the lease in question 
was not granted in the exercise of the 
executive power of the State inasmuch 
as the State made the Minor Mineral 
Concession Rules of 1955 in exercise of 
the powers conferred by Rule 4 of the 
Mineral Concession Rules. 1949 of the 
Central Government. He maintains that 
it was not the executive function of the 
State to grant the mining lease as it was 
in fact in pursuance of the delegated 
authority of the Union Government. 


6. There jis no doubt that the 
mining lease in question was granted 
under the Minor Mineral Concession 


Rules, 1955. but it was certainly an exe- 
cutive function of the State. The Direc- 
tor of Mines and Geology only acted on 
behalf of the State and the contract must, 
therefore. be expressed as required by 
Article 299 of the Constitution. Accord- 
ing to Article 246 of the Constitution. 
‘regulation of mines and mineral develop- 
ment to the extent to which such regula- 
tion and development under the control 
of the Union is declared by Parliament 
by law to be expedient in the public in- 
terest? is a subiect of the Union List. 
This item also appears at entry No. 23 of 
the State List. But this is subiect to the 
provisions of List I It is. therefore. clear 
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tnat the Gtate Legislature has also power 
tu legislate as regards tite regulation of 
mines and mineral development. but 
subject to the legislation made by the 
Parliament under Entry No. 54 of List I 
ef the Seventh Schedule of the Constitu- 
tion. The jurisdiction of the State Legis- 
lature thus is subiect to the limitations 
imposed by entry No. 54. Ift is not dis- 
puted that at the relevant time, there 
was No post Constitutional enactment. 
Mines and Mineral (Regulation and Deve- 
lopment) Act, 1948, a pre-constitutional 
Central Act. existed and that governed 
the regulation of mines and mineral deve- 
lopment. 


According to Section 4 
Act. no mining lease could be 
after the commencement of the Act 
otherwise than in accordance with the 
rules made under the Act. Section 4 (2) 
provided that anv mining lease granted 
contrary to the provisions of sub-section 
(1) shall be void and of no effect. Under 
Section 5 of the Act of 1948. the Central 
Government was empowered to make 
rules for the granting of the mining 
leases or for prohibiting the grant of such 
leases in respect of anv mineral or in any 
area. The rules can also prescribe the 
manner, the authority and other inci- 
dental matters for granting such a lease. 
The Central Government in exercise of 
the powers conferred by Section å of the 
Act of 1948 made ‘The Mineral Conces- 
sion Rules, 1949’. Rule 4 of the Rules of 
1949 provided that these rules shall not 
apply to minor minerals. the extraction 
of which shall be regulated by such rules 
as the State Government mav prescribe. 
There is no dispute between the parties 
that lime-stone is a minor mineral. The 
Mineral Concession Rules of 1949 will 
not. therefore. govern the mining lease 
for lime-stone and it must be regulated 
by such rules which the State Govern- 
ment mav make. in exercise of the powers 
under rule 4 of the Mineral Concession 
Rules. Minor Mineral Concession Rules 
1955. were framed by the Raiasthan 
State. These rules came into force on 


June 11. 1955. 

Learned counsel for the. parties are 
at one that the mining lease in auestion 
was governed bv Chapter IV of these 
Rules. Chapter IV consists of rules 19 to 
32. Rule 19 prescribes certain restrictions 
for the grant of mining lease. Rule 20 
provides that an application for the grant 
of a mining lease shall be submitted to 
the Director of Mines and Geology. Ac- 
cording to the rule 21, an application for 
a mining lease shall be accompanied by 
a fee of Rs. 5/-. If the applicant is refus- 
ed the grant of the lease applied for. the 
fee shall be refunded. Rule 22 prescribes 
as to what an applicant should show in 


of this 
granted 
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his application for the grant of mining 
lease. Rule 23 deals with the auestion cf 
priority in the event there is more than 
One applicant. Rule 24 prescribes for the 
maintaining of register of mining leases bv 
the Divisional Officer of the Department. 
Rule 25 refers to the area of mining lease 
as it was left to the Government to 
decide. Rule 28 reauires the lessee to 
deposit money by wav of security which 
shall be equal to one-fourth of the vearly 
dead-rent if the instalments are monthly 
and equal te one-half in case the instal- 
ments are fixed quarterly. Rule 30 deals 
with the pericd of lease. which, accor- 
ding to it, shall be for a period of five 
years unless the applicant desired a 
shorter period. Rule 31 prescribes 24 con- 
ditions which shall form part of every 
lease granted under the Rules. Rule 32 
refers to the date of commencement of 
the Rules. 


According to this rule, the lease shall 
be deemed to commence from the date of 
the communication of the sanction to the 
parties, Rule 31-A was added on 30-8-1957 
and according to this rule a formal writ- 
ten lease within two months from the 
date of communicating the sanction was 
made a necessary requirement. The State 
Government being the proprietor of the 
mineral resources in the Stata had the 
power to grant the mining leases. but by 
rule 43 of these Rules of 1955. the Gov- 
ernment may, by a notification in the 
Rajasthan Gazette, direct that the powers 
of the Government under all or anv of 
these rules, including the power to grant 
quarrying licences or mining leases. may 
be exercised by the Director or by any 
other officer or officers of the Department 
or by other officers subiect to such res- 
trictions and for such area and within 
such limits. if any, as the Government 
may direct. By a notification the Director 
of Mines and Geology has been autho- 
rised to grant a mining lease. 


There is no controversy between the 
parties that the Director of Mines and 
Geology was a competent authority to 
grant the lease in auestion under rule 
43 (1). Rule 44 mav also be referred here. 
It reads as under:— 


“44. Effect of delegation:— While a 
notification under rule 43 is in force. an 
officer so exercising the powers of the 
Government or the Director in accordance 
with the notifications shall be deemed to 
be the Government or the Director fas the 
case may be) for the relevant provisions 
of these rules.” 


Reliance has been placed by Mr. 
Tewari on this rule in support of his con- 
tention that even when the Director of 
Mines and Geology had the absolute 
power under the Notification. issued 
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under Rule 43 (1). he oniy acted suance of the powcrs conferred upon 
on behalf of the Government and him. This land was subseauently sought 


under rule 44, he was deemed to be tha 
Government itself. This argument is 
not without force. The State Government 
has full proprietary right on the minerel 
resources of the State and the State Gov- 
trnment is the original authority which 
can grant a mining lease for the exploi- 
tation of a particular mining mineral. 
Even the delegation under rule 43 bv the 
Government mav be subject to such res- 
trictions regarding area and the limits 
as the State Government may direct. We 
have noticed above that Rule 4 of the 
Mineral Concession Rules, 1949. em- 
ipowered the State Government to re- 
gulate the minor minerals in the State. 


7. The contention of Mr. Agarwal, 
to this extent, that mining lease can be 
granted under the Minor Mineral Con- 
cession Rules. 1955. is, no doubt, correct. 
But his submission that no other law 
can be looked into for determining the 
validity of a mining lease does not ap- 
pear to be sound. In our opinion the pro- 
visions of the Minor Mineral Concessicn 
Rules do not abrogate other laws which 
are for the time being in force in the 
State of Rajasthan. For instance, a minor 
is net competent to contract under the 
Contract Act. Surely, no mining lease 
can be granted under the Minor Mineral 
Concession Rules. 1955. to a minor even 
- though there is no prohibition in these 
rules that the minor cannot make an ap- 
plication for the grant of a mining lease. 
Similarly, if some formalities are reauir- 
ed te be done under some law in force 
in the State. it will be obligatory upon 
the parties to comply with the said re- 
quirements to constitute a valid contract 
of mining lease. In the present case, if 
Article 299 applies. a mining lease has to 
be expressed in terms of that article. We 
are therefore unable to argee with the 
submission of Mr. Agarwal that while 
granting a mining lease no other law can 
Ibe looked into for constituting the min- 
ing lease as a valid contract. 


8. On behalf of the respondent 
reliance has also been placed on a d2- 
cision of this Court in State of Raiasthan 
v. Rameshwar Dayal D. B. Civil First 
Appeal No. 29/65 decided on 22-10-1971 
(Rai) to which one of us was a party in 
support of the contention that an act done 
under the statutory powers will not at- 
tract Article 299 of the Constitution. Tkis 





case is distinguishable on facts. In the 
case referred to. the Tehsildar allowed 
some land to Rameshwar Dayal in the 


tabadi’ in the district of Kota under the 
provisions of the Raiasthan Revenue 
Courts (Procedure and Jurisdiction) Act, 
1951. A mutation to effect the transaction 
was recorded by the Tehsildar in pur- 


to be scauired bv the State of Rajasthan 
some time in the vear 1958 under the 
provisions of the Rajasthan Land Ac- 
quisition Act, 1953. Notice was also issued 
to Rameshwar Daval to submit his claim 
for compensation. The Land Acquisition 
Officer awarded compensation. Ramesh- 
war Dayal not being satisfied with the 
award asked the Land Acquisition Offi- 
cer to make a reference under Section 18 
of the Land Acquisition Act. The District 
Judge. Kota. who heard the reference, 
increased the amount of compensation. It 
was against that order of the learned 
District Judge that the case came before 
the High Court at the instance of the 
State of Rajasthan. One of the objections 
raised by learned counsel apnearings for 
the State was that the transfer of land 
effected by the Tehsildar was not in 
accordance with the requirement of Arti- 
cle 299 of the Constitution. In the circum- 
stances of that case it was held by this 
Court that the Tehsildar acted within the 
powers conferred upon him bv the statute 
and the transaction of transfer of the 
land which fell within his jurisdiction 
could not be challenged on the ground 
that Article 299 of the Constitution was 
not complied with. The decision in that 
case cannoz be applied to the facts of the 
present case. As indicated above. the 
Government was the sole authority to 
grant the mining lease under the Minor 
Mineral Concession Rules. It was only 
by virtue of rule 43 that the Government 
could delegate its powers to the Officer 
of the Department of Mines and Geologv. 
Again, in the succeeding rule it has been 
made clear that the Officer while grant- 
ing the mining lease shall be deemed to 
be the Government. In this view of the 
matter. no assistance can be claimed bv 
the respondent from the decision referred - 
to above, 


9. Another contention that Mr. 
Agarwal has strenuously ursed before us 
is that the mining lease in question grant- 
ed by the Director of Mines and Geology 
was not in exercise of the executive 
powers of the State. According to him this 
Was an aci in exercise of the delegated 
power under Rule 4 of the Mineral Con- 
cession Rules of 1949 of the Central Gov- 
ernment. He has also referred to arti- 
cles 154 and 162 of the Constitution. They 
are reproduced below:— 


“154. Executive power of States— 
(1) The executive power of the State shall 
be vested in the Governor and shall’ be 
exercised by him either directly or 
through officers subordinate to him in 
azcordance with this Constitution. 

(2) Nothing in this article shall 

(a) be deemed to transfer to the Gov= 
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ernor any functions conferred bv any 
existing law on anv other authority: or 

(b) prevent Parliament or the Legis- 
lature of the State from conferring by law 
functions on anv authority subordinate to 
the Governor.” 

"162. Extent of executive power of 
State.— Subiect to the provisions of this 
Constitution, the executive power of a 
State shall extend to the matters with 
respect to which the Legislature of the 
State has power to make laws: 

Provided that in any matter with 
respect to which the Legislature of a 
State and Parliament have power to make 
laws, the executive power of the 
shall be subject to, and limited bv. the 
executive power expressly conferred by 
this Constitution or by any law made by 
Parliament upon the Union or authorities 
thereof.” 


18. On the basis of the said arti- 
cles, learned counsel has submitted that 
the executive power of the State shall 
extend only to the matters with respect 
to which Legislature of the State has 
power to make laws. In this submission he 
obviously fails to notice the expression 
‘subject to the provisions of this Constitu- 
tion’. Article 298 has a material bearing 
re this question and it is extracted be- 
ow:— 

“998 Power to carry on trade, ete.— 
The executive power of the Union and of 
each State shall extend to the carrving on 
of any trade or business and to the ac- 
quisition, holding and disposal of pro- 
perty and the making of contracts for any 
purpose: 

Provided that— 

(a) the said executive vower of the 
Union shall. in so far as such trade or 
business or such purpose is not one with 
respect to which Parliament may make 
laws, be subiect in each State to legisla- 
tion by the State: and 

(b) the said executive power of each 
State shall. in so far as such trade or 
business or such purpose is not one with 

. respect to which the State Legislature mav 
make laws. be subiect to legislation bv 
Parliament.” 


11. Under this article, the execu- 


tive power of the Union and the State ex- - 


tends to the carrving on of anv trade or 
business and to the acquisition, holding 
6r disposal of any property. The present 
case is not hit by the proviso attached to 
this article. This article has been sub- 
stituted with the obiect to make it clear 
that the Union Government as well as 
the State Government are competent to 
carry on any commercial or industrial 
undertaking whether or not it is related 


to a matter within the legislative compe- - 


tence of the Union or. as the case may 
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be, of the State. Similarly. the holding. 
acquisition and disposal of property and 
the making of contracts by the Union or 
State can be for any purpose without con- 
stitutional impropriety. At the same time 
the revised article provides that this ex- 
tended executive power of the Union and 
of the State will be subiect, in the former 
case, to the legislation by the State and 
in the latter to the legislation by Parlia- 
ment. We have noticed above that the 
State has not made any other levislacion 
on this subiect of regulating the mineral 
development nor was there anv legislation 
of the Union Parliament at the relevant 
time. This article is definitely intended 
to supplement the meaning of the words 
‘executive power’ in Articles 73 and 162 
of the Constitution. The exploitation of 
the minor mineral resources in the Szate 
is clearly an exercise of the execuiive 
power of the State. We are not impressed 
by the submission of Mr. Agarwal that 
the State in granting the mining lease 
under the Minor Mineral Concession 
Rules. 1955 does not act in exercise of the 
executive power. 


12. Executive power is not dezin- 
ed in our Constitution. Articles 73 and 162 
which describe the extent of the ex- 
ecutive power of the Union and the State 
respectively are concerned primarily with 
the distribution of executive power 
between the Union and the State. In Rai 
Sahib Ram Jawaya Kapur v. The State 
of Punjab. AIR 1955 SC 549 it was observ- 
ed that although it was not possible to 
give an exhaustive definition of what ex- 
ecutive power means and implies, ordi- 
narily they connote the residue of govern- 
mental functions that remain after legis- 
lative and judicial functions are taken 
away. In that case it was contended that 
the executive power of the State did not 
extend to the carrving on of the trade of 
printing, publishing and selling text books 
for schools unless such trade was autho- 
rised by law. The contention was rejected. . 
Their Lordships of the Supreme Court held 
that so lone as the trade was carried on 
in pursuance of the ministrv’s policy. with 
the tacit support of the maioritv in the 
legislature. no objection on the score of 
its not being sanctioned by a law. could 
Possibly be raised. The nature of the 
executive vower was again considered in 
Jayantilal Amratlal v. F. N. Rana AIR 
1964 SC 648 in connection with Article 
258. Shah J. treated it as well settled 
that functions which did not fall strictly 
within the legislative or iudicial field. fell 
in the residuary class and had to be re- 
garded as executive and he referred to 
the description of ecutive power given 
bv Mukheriea J..in Kapur’s case AIR 1355 
SC 549. He also cited the following pass- 
age from Halsburv: 
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“Executive functions are incapable 
of comprehensive definition. for they are 
merely the residue of the functions of 
government after legislative and judicial 
functions have been taken away. They 
include. in addition to the execution of 
the laws, the maintenance of public 
order, the management of Crown property 
and nationalised industries and services, 
the direction of foreign policy. the con- 
duct of military operations and the pro- 
vision or supervision of such services as 
education, public health. transport. and 
State assistance and insurance. In the 
performance of these functions, public 
authorities are bound to issue orders 
which are not far removed from legisla- 
tion. and to make decisions affecting the 
personal and proprietary rights of indivi- 
duals which, while not strictly judicial. 
are quasi judicial in character, Discere- 
tionary action of both these tvpes must 
now be considered normal on the part of 
the executive.” 


In view of what has been discussed above, 
the grant of mining lease under the 
Rajasthan Minor Mineral Concession 
Rules. 1955. cannot be said to be a legis- 
lative or a judicial act of the State and 
it will. therefore. fall in the residuary 
class of executive functions of the State. 


13. In determining the liability of 
the Union and the State in respect of 
contracts, regard must be had to Arti- 
cle 299 (1) of the Constitution, which pre- 
scribes the formal reauirements for the 
making of contracts by the Union and the 
State for their power to enter into con- 
tracts and to carry on trade or business 
is expressly affirmed by Article 298, 
which provides that the executive power 
of the Union and the State extends to the 
carrving on of any trade or business. ac- 
quiring. holding or disposing of any pro- 
perty and the making of contracts. There- 
fore, if the requirements of Article 299 
are complied with. there remains no doubt 
that under Article 300 a valid contract 
can be enforced against the Union and 
the State and in case there is a breach. 
damages in respect of the breach can be 
claimed. It is a settled law that the 
provisions of Article 299 are mandatory. 
It follows, therefore, that any agreement 
which did not comply with its terms is 
void. Section 2 (g) and (h) of the Con- 
tract Act provides that an agreement not 
enforceable by law is void and an agree- 
ment enforceable by law is a contract. If 
the terms of Article 299 are not complied 
with in the present case, the contract will 
be void as being not enforceable in law. 
The question was considered in Seth 
Bhikraj Jaipuria v. Union of India AIR 
1962 SC 113 with reference to Section 175 
(3) and (4) of the Government of India 
Act, 1935. which contained provisions 
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corresponding to those of Article 299 (4) 
and (2). Shah J. referred to Maxwell on 
Interpretation of Statutes for the tests to 
determine whether a statutory provision 


ye mandatorv or directory and observ- 
ed:— 


“It is clear that the Parliament in- 
tended in enacting the provision contained 
in Section 175 (3) that the State should 
not be saddled with liability for unautho- 
rised contracts and with that obiect pro- 
vided that the contracts must show on 
their face that they are made on behalf 
of the State, i. e. by the Head of the 
State and executed on his behalf and in 
the manner prescribed by the person au- 
thorised. The provision, it appears. is 
enacted in the public interest. and invests 
public servants with authority to bind 
the State by contractual obligations in- 
curred, for the purposes of the State.” 


14, In State of West Bengal v. 
B. K. Mondal and Sons AIR 1962 SC 779 
the Supreme Court followed Bhikraj’s 
case and held that Section 175 (3) 
was mandatory and that failure 
to comply with it made the agreement 
invalid, which must mean in the context 
that it was “void”. The Supreme Court 
took the same view in the Union of 
paria v. A. L. Rallia Ram AIR 1963 SC 


15. In a Bench decision of this 
Court in Tiwari Jhumarlal Swarooplal 
v. State of Rajasthan 1964 Raj LW 380 
it was held with regard to a minor mine- 
ral lease that the lease agreement, if not 
executed in terms of Article 299 of the 
Constitution: will not be enforceable in 
aw. 


16. The same view was taken bv 
a learned single Judge of this Court in 
Bharat Bhoosan v. State of Rajasthan 
S. B. Civil Writ Petition No. 2268/70 de- 
cided on 17-1-1973 (Rai). In that case a 
lease agreement was signed by the Joint 
Director on behalf of the Governor. It was 
revealed that Joint Director was not au- 
thorised to execute and sign on behalf of 
the Governor. The agreement was declar- 
ed to be unenforceable in law and the de- 
mand notice for the recovery of the 
money due under the said agreement was 
quashed. 

17. Likewise Lodha J. in the State 
of Rajasthan v. Jairam Das AIR 1972 Rai 
38 held that zhe effect of non-compliance 
of the provisions of Article 299 of the 
Constitution makes the contract void and 
it cannot be enforced. This was also a 
case of lease under the Minor Mineral 
Concession Rules. 1955. 

18. As a result of the foregoing 
discussion, we have no manner of doubt 
that the mining lease was though grant- 
ed to the plaintiff by the Director of 
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Mines and Geology, Udaipur, it was in 
exercise of the executive function of the 
State and Article 299 of the Constitution 
applied to the mining lease in question. 


19. Next. learned counsel for the 
respondent urged that even if Article 299 
applied to the lease in question. the re- 
quirements are fulfilled. He has placed 
reliance on the following observations of 
the Supreme Court in AIR 1963 SC 1688:— 

“Section 175 (3) does not in terms re- 
quire that a formal document executed 
on behalf of the Dominion of India. and 
the other contracting party, alone is 
effective. In the absence of anv direction 
by the Governor-General under Section 
175 (3) of the Government of India Act 
prescribing the manner. a valid contract 
may resul; from correspondence if the 
requisite conditions are fulfilled. The 
contracts for sale of “War disnosal” goods 
were not directed by the Governor-Gene- 
ral to be made by a formal document 
executed on behalf of the Governor- 
General as well as by the purchasing 
party. It is true that Section 175 (3) uses 
the expression “executed” but that does 
not bv itself contemplate execution of a 
formal contract by the contracting par- 
ties. A tender for purchase of woods in 
pursuance of an invitation issued bv or 
on behalf of the Governor-General of 
India and acceptance in writing which is 
expressed to be made in the name of the 
Governor-General and is executed on his 
behalf by a person authorised in that be~ 
half would conform to the reauirements 
of Section 175 (3).” 

20. Article 299 of the Constitution 
lays down the following requirements:— 

1, That the contract shall be express- 
ed in writing. 

2. It must be executed in the name 
and on behalf of the Governor. 

3. By such person as he may direct 
or authorise and 


4. In such manner as he mav direct 
or authorise. It is true that no manner of 
execution of the document has been pre- 
scribed. Now. we have to see whether 
the remaining three requirements have 
been fulfilled. Ex. Di/1 is in the standard 
form. This document is prepared in the 
name and on behalf of the Governor on 
the one hand and the plaintiff on the 
other. It has been signed by the plaintiff 
and his signatures are attested by the 
witnesses. The executant nf the lease in 
question is the Governor. It is admitted 
that the Director of Mines and Geolcgsv 
was the person authorised to sign and to 
execute on behalf of the Governor. His 
signatures are not appended to this docu- 
ment. This document no doubt bears the 
signatures of the Assistant Mining En- 
gineer. but it is not the case of either 
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party that he was authorised to sign on 
behalf of the Governor. Therefore, the 
requirement of executing the document 
on behalf of the Governor is not obvious- 
ly fulfilled. Mr. Agarwal has also re- 
ferred to the letters Ex. 25 and Ex. 26. 
On the basis of the two letters, he has 
argued that it contains the sanction of 
the lease by the Director of Mines. as 


these two documents coupled with the 
document Ex. Di/l may together 
constitute a valid contract. We have 
examined the document Ez. 25. 
Though this letter has been issued 
from the office of the Director. Mines 


and Geology. vet it purports to have 
been signed by the Deputy Director (Ad- 
ministration). Ex. 26 is another letter bv 
which the sanction of the lease has been 
communicated. but this is signed by the 
Assistant Mining Engineer. There is thus 
No basis for the argument that the grant 
of the mining lease is anvwhere executed 
and signed by the Director of Mines and 
Geology. There is no substance in this 
contention and in our opinion. the obser- 
vations made in Rallia Ram’s case have 
no application to the present case. In this 
view of the matter, we hold that there 
was no valid and enforceable lease in- 
asmuch as the lease agreement has not 
been executed in terms of Article 299 of 
the Constitution: and since there is no 
valid contract, no suit for damages for 
breach of contract can be maintained. We 
are therefore, unable to sustain the find- 
ins of the trial Judge in awarding dama- 
ges to the plaintiff. 


al. We, however. feel that the 
plaintiff can be awarded a decree for 
Rs. 4715/-. The plaintiff in pursuance of 
the alleged grant of the lease deposited 
Rs. 1550/- on 8th August. 1957 by way of 


security deposit. He also deposited 
Rs. 1550/- as security deposit on 28th 
October, 1957. He further deposited 


Rs. 1550/- as the dead-rent for the first 
quarter of the vear. Thus, he deposited 
Rs. 4650/-. This is admitted bv the de- 
fendant State. The plaintiff also deposited 
Rs. 60/- bv way of incidental charges for 
the purpose of demarcation etc. This de- 
posit is also not disputed. The plaintiff 
made an application for the grant of 
mining lease. The application was ac- 
companied by a fee of Rs. 5/-. Rule 21 
provides that if the applicant is refused 
the grant of lease applied for. he is en- 
titled to its refund. In the facts and cir- 
cumstances of the case. the lease granted 
to the plaintiff by the Director of Mines 
and Geology has been cancelled for no 
fault of his and all these denosits were 
made bv him in pursuance of the grant 
of the mining lease. He did not clearly in- 
tend to give the monev to the State 
gratuitously. Section 70 of the Contract 
Act provides that where a person law- 
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fully does anvthing for another person or 
delivers anything to him not intending to 
do so gratuitously and some other person 
enjoys the benefit thereof. the latter is 
bound to make compensation to the for- 
mer In respect of. or to restore the thing 
So done or delivered. In view of the facts 
admitted and proved, the plaintiff is en- 
ititled to the restoration of this amount 
under Section 70 of the Contract Act. 
Their Lordships of the Supreme Court in 
AIR 1962 SC 779 held that though an 
agreement is invalid. Section 70 of the 
Contract Act applied and the compensa- 
tion can be recovered by the party who 
had performed his part of the agreement 
which the Government had accepted. 
Their Lordships of the Supreme Court up- 
held the claim under Section 70 in that 
case. We therefore feel justified to order 
the refund of Rs. 4715/- bv the State to 
the plaintiff along with pendente lite and 
future interest. We have taken notice of 
the fact that the plaintiff did not ac- 
tually work the mine and could not de- 
rive anv benefit out of the grant 





22. Before parting with this case, 
we take it to be our dutv to observe that 
the State has not given an account of fair 
play and justice in the present case. The 
Director of Mines and Geology had ab- 
solute nower under Rule 43 of the Minor 
Mineral Concession Rules and he granted 
the mining lease to the plaintiff. The 
sanction was communicated to him and 
he was also ordered to commence his work 
of the mines on 9th October, 1957. He 
Paid the required security deposit and 
also deposited the quarterly instalment. 
The demarcation of the area was also done 
at his expense. He was also made to sub- 
mit the necessary indenture for the ex- 
ecution of the lease agreement on a stan- 
dard form. He did so in January. 1958. 
The necessary indenture was accompanied 
by the reauisite stamp duty. The Deputy 
Minister for no reason stepped in and the 
plaintiff was stopped to work the mines. 
The matter was kept pending for an year 
and then he was informed in 1959 that 
the lease granted to him has been can- 
celled. Under these circumstances. the 
plaintiff could not have done more than 
what he did. The onlv thing left to make 
the lease valid was for the Director of 
Mines and Geology to sign the document 
which he did not. obviously on account 
of the intervention of the Deputy Minis- 
ter, All this must have caused a great 
loss to the plaintiff. On this account State 
also suffered loss. Though for the reasons 
stated hereinbefore. we are unable to hold 
that there was any enforceable contract 
and that the plaintiff was entitled to 
damages but we must say that the action 
of the State Government in this case was 
very much arbitrarv and it goes a long 
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way to shake the confidence of the people 
ïn the State Government, The Director 
of Mines and Geology also failed to do 
his duty in spite of the fact that he had 
had the power to sign the indenture, sub- 
mitted bv the plaintiff. He did not sign 
it and shirked his responsibility as an 
officer. We view this whole affair with 
great displeasure. 


22. In the result. we accept the 
appeal in part. set aside the judgment and 
decree of the learned trial Judge and in- 
stead decree the plaintiff’s suit only for 
Rs. 4715/- against the State with propor- 


tionate costs in both the courts. The 
amount shall bear pendente lite and 
future interest at the rate of 6% per 
annum. The State is allowed three 


months’ time to pay the decretal amount, 
if it has not been paid already. 


Order accordingly. 


AIR 1974 RAJASTHAN 12 ( V 61 C 3) 
V. P. TYAGI, J. 
Lala Maharaj. Petitioner v. 
Charan and others. Respondents. 
Civil Misc. Election Appeal No. 87 of 
1972, D/- 21-12-1972. against order of 
Munsiff, Beawer, D/. 3-6-1972. 


Index Note:— (A) Rajasthan Munici- 
palities Act (38 of 1959), Section 40 (1) (b) 
— Conferring Jurisdiction on Civil Judge 
to hear election petition — The term 
“so sitting” — Meaning of. f 


Brief Note:— (A) Occasional sitting 
of a Civil Judge at a non-headaquarters 
place is not a sitting within the clause and 
the Civil Judge cannot have jurisdiction 
to hear election petition in respect of an 
election of the Municipality of such a 
place. (Para 7) 


Index Note:— (B) Rajasthan Munici- 
palities Act (38 of 1959), Section 40 (1) (c) 
— Notification under dated 19-4-1961 — 
Jurisdiction to hear election petition — 
Election of Municipal Council — Whe- 


Ram 


ther Munsiff can hear election weti- 
tion, (X-Ref:— Section 3 (8) ). ; 
Brief Note:— (B) The notification 


confers jurisdiction on the Munsiff having 
headquarters at the place of a Municipal 
Board to hear election petition in res- 
pect of election to the Board. Municipal 
Board can be read as Municipal Council 
in view of section 3 (8) of the Act. Hence 
a Munsif having headquarters at a place 
of Municipal Council can hear election 
petition in respect of election to such 
council if it is not the headquarters of a 
District Judge or a Civil Judge. 

(Para 8) 
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_ Index Note:— (C) Raiasthan Munici- 
palities Election Order (1960). Clause 43 
— “Spoilt ballot paper’ — Meaning of. 


Brief Note:-— (C) Change of mind 
after putting the mark on the ballot-paper 
in favour of one candidate does not entitle 
the issuance of second ballot paper with- 
out proof that the putting of mark was 
inadvertent act of the voter and the paper 
oa be called a spoilt paper within the 
clause. 


Cancellation of ballot-paper No. 00337 
and issuing of fresh ballot paper No. 00335 
on the above ground was held illegal. 

(Para 11) 


M. Mridul. G. S. Singhvi, for Peti- 
tioner; M. B. L. Bhargava with A. K. 
Bhandari, for Respondent No. 1. 


JUDGMENT:— This is a miscellane- 
ous election appeal filed under section 
46 of the Rajasthan Municipalities Act, 
1959 (hereinafter referred to ag ‘the Act) 
and is directed against the order of the 
learned Munsiff Magistrate. Beawer 
dated 3rd June. 1972, wherebv the learn- 
ed Munsiff allowed the election peti- 
tion of respondent No. 1 and set aside 
the election of the petitioner and in his 
place declared respondent No. 1 as duly 
elected member of the Beawer Municipal 
Council from Ward No. 2 thereof. 


The general election for Beawer Muni- 
cipal Council were held on 25th Oct. 1970. 
Petitioner Lala Maharai and respondent 
No.1 were the candidates from ward No. 2 
and both of them secured equal votes ie. 
320 votes each. The Returning Officer 
after drawing lots under clause 56 (c) 
of the Rajasthan Municipalities Election 
Order, 1960. declared Lala Maharai as 
duly elected candidate from ward No. 2 
of the Municipal Council. Beawer. The 
election of Lala Maharai was then chal- 
Yenged by respondent No. 2 mainly on 
the ground that one of the votes was 
illegally accepted and counted in favour 
of Lala Maharaj and therefore. his elec- 
tion may be declared as void and in his 
place Ramcharan, who was the petitioner. 
before the learned Munsiff may be declar- 
ed duly elected. After the trial of the 
election petition the learned Munsiff held 
that the Presiding Officer illegally cancel- 
led the ballot paper bearing serial No. 
00337, issued to a blind voter and in its 
place issued another ballot paper bear- 
ing serial No. 00335 which was cast in 
favour of Lala Maharai. Accordins to the 
averment made in the petition the for- 
mer ballot paver which was said to have 
been illegally cancelled bv the Presiding 
Officer. was marked bv the Presiding 
Officer at the instance of the voter for 
Ramcharan but later on the said ballot 
paper was cancelled at the reauest of the 
Voter and another ballot paper was issued 
to her and was then marked in favour of 
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Lala Maharaj and thus according to the 
respondent No. 1, who was the petitioner 
before the learned Munsiff. the ballot 
paper bearing serial number 00335 could 
not be counted in favour of Lala Maharai. 
In view of this averment it was praved 
that Ramcharan be declared as duly elect- 
ed from ward No. 2 as he secured one 
vote more than Lala Maharai. The learn- 
ed Munsiff recorded the finding that the 
ballot paper bearing serial number 00337 
was illegally cancelled by the Presidinz 
Officer and the second ballot paner issu- 
ed to the same voter. cannot. therefore, 
be taken to a valid vote. In this view of 
the matter, the learned Munsiff set aside 
the election of Lala Maharai and declar- 
ed respondent No. 1 Shri Ram Charan as 
duly elected member from Ward No. 2 
to the Municipal Council. Beawer. 


2. This appeal has been filed by 
Lala Maharaji challenging the order passed 
by the Munsiff. mainly on two vrounds: 
(1) that the learned Munsiff sitting at 
Beawer had no jurisdiction to entertain, 
and hear the election petition because the 
Civil Judge with headquarters at Aimer 
has been directed bv the State Govern- 
ment under Notification of June 1. 1970, 
published in the Rajasthan Raipatra of 
June 2, 1970. to sit at Beawer as is ap- 
parent from Column No.'5 of the said 
Notification. That notification was issued 
by the State Government under the powers 
conferred by sub-section (1) of Section 7 
read with sub-section (1) of Section 12 
and sub-section (1) of Section 16 of the 
Rajasthan Civil Court Ordinance, 1950. 
(2) That the judgment of the trial Court 
recording cancellation of vote on ballct 
papers bearing serial number 00335 is 
ex facie. erroneous because the ‘eallct 
paper issued to the same voter was spoilt 
as it was marked in a manner different 
from the desire of the voter. 


3. Election petitions are present- 
ed in accordance with Section 40 of the 
Act which reads as follows:— 

“Section 40: Who shall hear petition— 

(1) An election petition may be presented 
to and shall be heard by — (a) the Dist- 
rict Judge sittine at the place where the 
Municipal office is situated. (b) where 
there is no such District Judge. the Civil 
Judge so sitting. or (c) any other Judge 
specially appointed bv the State Govern- 
ment for the purpose.” 
The State Government bv issuing a noti- 
fication No. F. 1 (48) LSG/A/59 dated 
April 19. 1961. appointed the Munsiffs 
having headquarters at the place of anv 
such office of the Municipal Board to en- 
tertain and hear the election petitions 
filed under Section 40 of the Aet. This 
notification reads as follows:— 


“In exercise of the powers conferred 
by clause (c) of sub-section (1) of See- 
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tion 40 of the Rajasthan Municipalities 
Act, 1959 (Rajasthan Act No.’ 38 of 1959), 
the State Government hereby directs that 
the elections in respect of the Municipal 
Boards the Offices whereof are not situat- 
ed at the headauarters of the District 
Judge or the Civil Judge shall be heard 
by the Munsiff. having headquarters at 
the place of anv such office or where 
there is no such Munsiff the Civil Judge 
having jurisdiction in the area.” i 

4. Mr. Mridul submits that the 
Munsiff can exercise its jurisdiction under 
clause (c) of sub-section (1) of Section 40 
of the Act under the said notification only 
when the Civil Judge does not sit at a 
place where the office of the Municipal 
Board is located. Since the Civil Judge 
with headauarters at Aimer has been spe- 
cifically directed by the State Govern- 
ment to bave the sitting of his court at 
Beawer. the Munsiff posted at Beawer 
cannot exercise his jurisdiction under Sez- 
tion 40 by virtue of the notification dated 
April 19. 1961. He also argued that the 
. notification of April 19. 1961 shall govern 
the election petitions in respect of the 
Municiva] Boards alone and not in res- 
pect of the Municipal Council. since the 
Beawer Municipality is a council. there- 
fore. the Munsiff cannot assume jurisdic- 
tion to entertain and hear election peti- 
tion under the said notification. 

5. Mr. Bhargava appearing on be- 
half of respondent No. 1. on the other 
hand. argued that the word “sitting” ap- 
pearing in clause (b) of sub-section (1) of 
Section 40 cannot mean the Civil Judse 
sitting occasionally. According to him. this 
expression means that the Civil Judge 
must sit permanently or normally at the 
place where the Municinal office is situat- 
ed otherwise he cannot exercise his iuris- 
io if he sits at such place occasiona- 

y. 


6. The word ‘sitting’ can be inter- 
preted to mean that the Civil Judge holds 
his court at that place. We have there- 
fore. now to see whether in the scheme 
of Section 40. a Civil Judge. who occasion- 
ally sits at a place of the headauarters of 
the Municipal Boards or councils. is also 
empowered by this provision to entertain 
and hear the election petition bv exclud- 
ing the Munsiff. who by virtue of the 
notification of the State Government 
dated April 19. 1961. is also conferred 
with the jurisdiction to entertain and hear 
such election petitions. In this connection 
it will be relevant to refer the notifica- 
tion issued by the State Government 
while appointing Civil Judge. Aimer with 
headauarters at Aimer. enioving his 
jurisdiction throughout the territory of 
Ajmer District with a specified instruc- 
tions that he would sit at 
three places namely Aimer. Beawer 
and Kishangarh. In this notifica- 
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tion the State Government has specifi- 
cally mentioned that the headauarters of 
the Civil Judge will be at Aimer but in 
column No. 5. ‘Place (s) of sitting’ the 
names of Aimer. Beawer and Kishangarh 
have been mentioned. From this column 
there is no doubt that the Civil Judge 
has a place of sitting at Beawer also and 
I am told by the learned counsel for the 
petitioner that the learned Civil Judge 
sits for 10 days in a month at Beawer. 
Whether this sitting for 10 davs in a 
month at Beawer would confer jurisdic- 
tion on him to entertain and hear the 
election petition under section 40 of the 
Act. Looking to the scheme of Section 40. 
the jurisdiction to entertain and hear the 
election petition is given to the District 
Judge. if the Municinal Office is situated 
in a place where the District Judge sits 
or holds his court and under clause (b) if 
there is no District Judge at that place 
then to the Civil Judge if he sits or holds 
his Court in the town where the Munici- 
pal office is situated. But the auestion 
that has to be determined is that if the 
District Judge or Civil Judge holds his 
court occasionally in that town even then 
shall he be entitled to entertain and dis- 
pose of the petitions under this provision 
of the law or not. 


7. The word ‘sitting’ as pointed 
above can be interpreted to mean holding 
the court. A district Judge or Civil Judge 
enjoving jurisdiction over the en- 
tire District can hold his court anv- 
where within his jurisdiction but if he 
occasionally sits at some place it is diffi- 
cult to sav that he holds his court within 
the meaning of Section 40 at the place 
where he occasionally sits. He holds the 
court normally at his headauarters though 
looking to the exigency of work the Dist- 
rict Judge or the Civil Judge is com- 
petent to sit at anv place within his 
jurisdiction. Therefore, while interpreting 
the expression “so sitting” in Section 40 
(1) (b) we shall have to see whether the 
Civil Judge holds his Court regularly and 
normally at the places where the head- 
quarters of the Municipal Board or Coun- 
cil is situated. In mv opinion the scheme 
of Section 40 can be read to mean that 
the jurisdiction to entertain and hear the 
election petition to a Civil Judge is given 
only for that place if the Headauarters 
of the Municipality is situated in that 
place where the Court is headquartered 
and where the Civil Judge normallv sits. 
Tf he is reauired to sit under the orders 
of the Government at places other than 
his headquarters then those places in my 
opinion. will not be covered under clause 
(b) of sub-section (1) of Section 40 of the 
Act and simply because the Civil Judge 
holds his Court at the place other than 
his head quarter, he will not have the 
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jurisdiction to entertain and dispose of 
the election petition at those place or 
places also where he occasionally sits by 
virtue of Section 40 (1) (b). 


8. It was next argued by Mr. 
Mridul that notification dated April 19, 
1961, referred to above confers jurisdic- 
tion on the Munsiff only in respect of the 
election of the Municipal Boards and not 
of Municipal Council as the words used 
in the said notification are “Municipal 
Boards” which according to Mr. Mridul 
is a term entirely different from the ex- 
pression “Municipal Council” as used in 
the Act. Both these expressions ‘Muni- 
cipal Board and Municipal Council’ have 
been defined by the Act. It is true that 
the expression ‘Municipal Boards’ carries 
a different connotation than the expres- 
sion ‘Municipal Council’, but in S.3 (8) of 
the Act the Legislature has put an ex- 
planation. which has great relevance to 
dispose of the point raised bv Mr. Mridul. 
This explanation reads as follows:— 


“Wxplanation:— References in any 
provision of this Act other than clauses 
(2) and (13) of the section: sub-ss. (1), 
(2) and (3) of Section 65, Section 73. Sec- 
tion 308, Section 310 and Section 311 to 
a Board or Municipal Board or to a 
member or officer or servant of Board 
or Municipal Board or to the Chairman, 
Vice-Chairman or Executive Officer of 
a Board or a Municipal Board shall. in 
the case of a citv. be construed as being 
references respectively to a council or a 


Municipal Council or to a councillor. of-. 


ficer or servant of a Council or a Muni- 
cipal Council or to the President, Vice- 
president or Municipal Commissioner of 
a Council or a Municipal Council unless 
such construction is repugnant to the 
subject or context;” 


[This explanation makes it clear that ex- 
‘cept for certain clauses mentioned in 
this explanation a Municipal Board for 
the purposes of this Act shall be synoni- 
mous to the expression ‘Municipal Coun- 
ci’ and if the context so requires, the 
‘words ‘Municipal Board’ can be read as 
‘Municipal Council. Keeping this explana- 
tion in view if the notification issued by 
the State Government on April 19. 1961, 
‘conferring jurisdiction on the Munsiff to 
¡entertain and dispose of election petition 
‘in respect of the elections of the Munici- 
(pal Board is read then we can conveni- 
‘ently read that the Munsiff bv virtue of 
ithis notification has been empowered to 
entertain and dispose of election petition 
in respect of the elections of the Munici- 
pal Councils also. In view of this provi- 
sion of the Act where the Municipal 
‘Council has been explained bv the Legis- 
lature itself to mean Municipal Board. 
I do not find anv life in the contention 
raised by Mr. Mridul. 
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9. On the basis of the pleadings 
of the parties the learned Munsiff framed 
issue No. 4, which reads as follows:— 


“Whether the respondent No. 3 ille- 
gally cancelled the ballot paper after the 
voter has exercised her choice and im- 
properly issued a new ballot paper. if so 
to what effect?” 


_ 10. The burden of this issue ob- 
viously was on the election petitioner 
namely respondent No. 1. In this con- 
nection he produced Shri Surajmal (PW 2) 
who was the Presiding Officer of 
Polling Station No. 2 of Ward No. 2. The 
statement of this witness was that a lady 
came to the booth to cast her vote and 
she was issued a ballot paper bearing 
seria] number 00337. She asked the Pre- 
siding Officer to mark that ballot paner 
in favour of the respondent No. 1. Ram- 
charan and a mark was put against the 
column of Ramcharan. by the Presiding 
Officer as the voter was blind. After 
having put that mark she communicated . 
fo the Presiding Officer that she wanted 
to vote in favour of Lala Maharai. On 
receiving this request from the voter the 
Presiding Officer cancelled the ballot 
paper bearing serial No. 00337 and issued 
a fresh ballot Paper having serial num- 
ber 00335 and it was accordingly marked 
in favour of Lala Maharai by the Pre- 
siding Officer and was put in the ballot 
box. That ballot was counted in favour 
of Lala Maharaj. Lala Maharai produc- 
ed no evidence in rebuttal. The question 
that arises for the determination of this 
Court is that the cancellation of the for- 
mer ballot paper bearing serial number 
00337 was in accordance with the rules 
of the election or not. In this connection 
reference may be made to clause 43 of 
the Raiasthan Municipalities Election 
Order, 1960 which reads as follows:— 


“Spoilt ballot papers — A voter who 
has inadvertently dealt with his ballot 
paper in such a manner that it cannot 
conveniently be used as a ballot paper 
may, after delivering such ballot paper 
to the Presiding Officer and satisfving 
him of such inadvertence, obtain another 
ballot paper in place of the spoilt paper. 
ae the latter shall be marked cancel- 
e Fs } 


1i. Under this provision of Elec- 
the Order. 1960 a voter is entitled to get 
another ballot paper only when the bal- 
lot paper which was issued to him. is 
spoilt by him inadvertently and that such 
a ballot paper cannot conveniently be 
used bv him as a ballot paper. In the 
present case the voter asked the Pre- 
siding Officer to put a mark against the 
name of Ramcharan, and it was done bv 
him in compliance with the instructions 
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received from the voter. Thereafter it 
appears that the voter changed her mind. 
and expressed her desire to cast her vote 
in fayour of Lala Maharaji. In order to 
accommodate the voter a fresh ballot 
paper was issued to the voter. treating 
the first ballot naper as a spoilt ballot 
paper and marked the fresh ballot in 
favour of Lala Maharai. The question 
arises whether a ballot paner on which 
the choice has been expressed by a voter 
can be treated as a spoiled-ballot paper 
if the voter subsequently changes his 
mind to cast his vote in favour of the 
candidate other than the one in whose 
favour he has already expressed his 
choice of vote bv putting a mark on the 
ballot paper against his name. If we cor- 
rectly read the scope of clause 43 of the 
Electien Order, 1960 then the fresh bal- 
lot can be issued by the Presiding Officer 
after cancelling the previously issued 
ballot paper onlv when that ballot paper 
was spdiled on account of the inadver- 
tence on the part of the voter and that 
such a ballot paper was rendered use- 
less te be utilised as a ballot paper on ac- 
count of the inadvertence of the voter. 
Whether subseauent change of mind by 
a voter. to cast his vote for a candidate 
other than the one in whose favour he 
has already expressed his choice by put- 
tine a mark on the ballot paper issued to 
him would bring the previously marked 
ballot paper within the expression of 
“spoilt” ballot paper through inadver- 
tence. In my opinion the change of mind 
after putting the mark on the ballot paper 
in favour of one candidate cannot be 
called the inadvertent act of the voter 
aud en that account a fresh ballot cannot 
be issued to him bv declaring the first 
ballot paper as “spoilt” within the mean- 
ing of clause 43 of the Order. It is not the 
case of the appellant that it was on ac- 
count nf slipo of tongue of the voter that 
a mark was put by the Presidine Officer 
in the column of respondent No. 1. In 
this case the voter has not been examin- 
ed as a witness bv anv of the parties nor 
has the Presiding Officer. been cross- 
examined by Lala Maharai on this point 
that the mark was put in the column of 
the respondent due to the inadvertence 
on the part of the voter. In such circum- 
stances issuine of a second ballot paper 
by the Presiding Officer to the lady voter 
was not warranted under the provisions 
of clause 43 of the Election Order. 1960 
The vote cast on the ballot paper bearing 
serial number 00335. therefore. cannot 
be counted as a valid vote and the learn- 
ed Munsiff in mv opinion. has rightly 
rejected that vote. In this view of the 
matter I do not find anv illeealitv in the 
order passed by the learned Munsiff. 


Beawer, 


Mannalal v. Radhey Shyam (Lodha J.) 


A.L R. 


_ , 12 The appeal, therefore, fails and 
it is hereby dismissed with costs. 


Appeal dismissed. 





AIR 1974 RAJASTHAN 16 (V 61 C 4) 


C. M. LODHA, J. 
Mannalal, Appellant v. 
Shyam and another, Respondents. 


Second Appeal] No. 313 of 1972. D/- 
2-4-1973. against judgment and decree of 
m D Jain Dist. J.. Jaipur city D/- 2-6- 


Index Note:— (A) Adverse possession 
— Licencee cannot claim adverse posses- 
sion. 


Radhey 


Brief Note:— (A) Defendant vacated 
origina] shop let to him on Landlord’s 
promise that he would be vranted new 
shop and was inducted in suit premises 
temporarily without having to pay any 
rent therefor. Landlord did not give him 
new shop and defendant did not bother. 
content with shop without payment of 
rent, Landlord then sold that shop to the 
plaintiff. Plaintiff filed suit for posses- 
sion of the shop and mesne profits treat- 
ing defendant as licencee. Defendant in- 
stead of pleading tenancy without pav- 
ment of rent, set up title by adverse pos- 
session. Held that the plea was not sus- 
tainable in view of the fact that he was 
only a licensee of the former owner. AIR 
1971 All 297 Distinguished, 

(Paras 3 and 6) 


Referred: Chronological Paras 


AIR 1971 All 297 = ILR (1971) 1 All 
31. B. P. Sinha v. Som Nath 7 


Cases 


U. C. Jain and H. P. Gupta, for Ap- 
pellant: N. M. Kasliwal, for Respondents. 


JUDGMENT:— This is a typical case 
where the landlord and the tenant have 
tried to out-run each other. the former 
to get possession over the rented premi- 
ses by means fair or foul, and the latter 
trying to take an undue advantage of 
the law in his favour and it appears that 


ultimately the landlord had the upper 
hand. 
2. The facts giving rise to this 


litigation are these: Avni Kumar respon- 
dent (defendant No. 2) at one time owned 
a number of shops in Jaipur. one of which 
had been rented out to the appellant (de- 
fendant No. 1) Mannalal at a monthlv 
rent of Rs. 4/-. This has been described 
as shop No. 1. in the course of this litiga- 
tion. Some time in August 1950 Avni 
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Kumar was able to persuade Mannalal 
to vacate shop No. 1 on the assurance that 
he would give another eaually suitable 
shop to him. which was under construc- 
tion and meanwhile he may shift to shop 
No. 18 for which he would not charge anv 
rent. Mannalal accepted this proposal and 
vacated shop No. 1 and shifted to shop 
No, 18 in the same month. As time passed, 
it became apparent that it was only a de- 
vice on the part of Avni Kumar to throw 
Mannalal out of saddle and Avni Kumar 
did not give the shop, which he had pro- 
mised to Mannalal, who also did not 
take the matter to the Court presumably 
because he was satisfied with occunving 
shop No. 18 without payment of any rent. 
Avni Kumar then filed a suit for arrears 
of rent for shop No. 18 against Mannalal 
some time in 1956 at the rate of Rs. 4/~ 
per month. The suit was resisted bv 

Mannalal on the ground that no rent was 
agreed nor was any payable in respect of 
the shop No. 18. This plea of Mannalal 
prevailed with the courts and Avni 
Kumar’s suit for arrears of rent was 
finally dismissed on 13-4-1961 by this 
Court. Avni Kumar then hit upon another 
plan and he sold shop No. 18 to the pre- 
sent respondent plaintiff Radheyshvam 
bv a registered sale deed dated 3-9-1952. 
After having purchased the shop in aues- 
tion plaintiff Radhevshvam served a 
notice on Mannalal and thereafter filed 
the present suit for possession of the shop 
in auestion along with mesne profits for 
25 months at the rate of Rs. 4/- per month 
amounting to Rs. 100/- and also future 
mesne profits at the rate of Rs. 4/- per 
month. 


3. The suit was resisted by the 
defendant appellant on a number of 
grounds. He denied the sale in favour of 
Radhey Shyam and further pleaded that 
at any rate he was neither a licensee nor 
a tenant in respect of the shop in auestion. 
On the other hand. he set up his owner- 
ship to the shop bv adverse Possession. 


4. After recording the evidence 
produced by the parties the learned Addi- 
tional Civil Judge, Jaipur City by his 
judgment dated 29-10-1971 decreed the 
plaintiffs suit for possession’ of the shop 
in dispute and also granted a decree for 
Rs. 100/- as compensation for its use and 
occupation against the defendant. He fur- 
ther directed that the plaintiff shall be 
entitled to recover mesne profits at the 
rate of Rs. 4/- per month from 7-10-1965 
upto the date of delivery of possession of 
the shop to the plaintiff. 


5. Aggrieved by the judgment and 
decree of the trial Court the defendant 
Mannalal filed appeal but the same has 
been dismissed by learned District Judge, 
Jaipur Citv. Jaipur. Consequently the 
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defendant Mannalal has come in second 
appeal. 

6. Learned counsel for the appel- 
lant has urged that bv virtue of Seč- 
tion 40 of the Transfer of Property Act 
the appellant is entitled to enforce the 
contract regarding delivery of another 
suitable shop to him against the purchaser 
Radheyshvam to the same extent as 
against the vendor Avni Kumar. He has 
further referred to Section 48 of the 
Transfer of Property Act dealing with 
priority of rights created by transfer. In 
my Opinion none of these sections can be 
of anv help to the appellant. The appel- 
lant has denied his status as licencee as 
well as a tenant with respect to the shop 
In question, and has pleaded that he has’ 
become owner of the shop bv adverse| 
Possession. It may be pointed out that the 
plea of adverse possession is wholly un- 
founded. The possession of the appellant 
never became adverse either to Avni 
Kumar or to his successor~in-title Radhev| 
Shyam. It was Avni Kumar who inducted 
the appellant into the shop in question 
even though the condition agreed upon 
was that the appellant would not be liable 
to pay any rent for it till he is given pos- 
session of another shop. The plaintiff has, 
treated the appellant as a licencee and has 
alleged that since the licence had been 
revoked. by him. he was entitled to get 
possession of the shop from the appellant. 
It is not the case of the appellant that he 
is occupying the shoo in auestion as a 
tenant though bv express contract no rent 
is payable. In view of the express denial 
of the appellant af his being a tenant it 
is not at all necessary to examine the 
question whether the plaintiff Radhey 
Shyam is entitled to evict the appellant 
under the provisions of the Raiasthan 
Premises (Control of Rent and Eviction) 
Act. 1950. 

7. Learned counsel for the appel- 
lant also placed reliance on B. P. Sinha 
v. Som Nath AIR 1971 All 297 but that 
ruling is quite distinguishable inasmuch 
as the alternative premises provided to 
the tenant in that case carried the same 
rent as was agreed upon for the tenement 
originally rented out. The principle laid 
down in that case has therefore no ap- 
plication to the facts and circumstances 
of the present case specially when the 
defendant-appellant has altogther denied 
his status as a tenant. 


8. It is true that the former land- 
lord Avni Kumar is vuilty of sharp prac- 
tices having duped Mannalal to part with 
shop No. 1 which he originally occupied 
as a tenant. But it is amply clear that 
Mannalal also fell a prev to sreed and 
found it advantageous to him to continue 
to occupy the shop in question without 
paying any rent right from August 1950, 
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not only upto 3-9-1963 when the plaintiff 
purchased it from Avni Kumar but even 
thereafter. Thus there are no equities 
whatsoever in favour of the appellant 
either and lack of bona fides on his part 
is also writ large. In anv view of the 
matter Mannalal’s remedy Jay against 
Avni Kumar for damages or for any 
other relief to which he may consider 
himself entitled to but I am clear that 
he cannot oppose the claim of the plain- 
tiff on the ground that he has become 
owner by adverse possession. Consequent- 
ly I do not find any force in this appeal 
and hereby dismiss it with costs. 


9. Learned counsel for the appel- 
lant submits that two months’ time mav 
be granted to the appellant to hand over 
vacant possession of the shop in auestion 
to the plaintiff-respondent. Mr. Kasliwal, 
learned counsel for the respondent. has 
no Objection to the time being granted 
provided the appellant pays the mesne 
profits awarded by the Court below 
within a fortnight from to-day. Accord- 
ingly I direct that the execution of the 
decree under appeal may be deferred for 
two months from to-day provided the 
appellant pays up the mesne profits 
awarded bv the lower Court within a 
fortnight. 

10. Learned counsel for the ap- 
pellant prays for leave to appeal to Divi- 
Sion Bench, Leave is refused. 


Appeal dismissed. 





AIR 1974 RAJASTHAN 18 (V 61 V 5) 
C. M. LODHA, J. 

Ramji Lal, Appellant v, Union of 
India, Respondent. 

Civil Second Appl. No. 270 of 1966, 
D/- 7-5-1973, against Judgment and de- 
cree of M. J. Mardia, Senior Civil J., 
Gangapur City, D/- 31-1-1866. 


Index Note:— (A) Civil P. C.. Sec- 
tion 80 — Notice to Government — Iden- 
tity of person issuing notice and person 
instituting suit — There is non-compli- 
ance with Section 80 when such identity 
is not established. 


Brief Note:— (A) Thus where the 
notice was issued on behalf of “M/s. 
Ramjilal Girraj Prasad” and the suit was 
filed by Ramjilal manager of the joint 
family business carried on under the 
name and style of “Ramjilal Girraj- 
prasad” but it was not mentioned in the 
notice that Ramjilal was the proprietor 
of that business it could not be said that 
the person sending the notice is the same 
as the person suing. Thus there being 
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Ramii Lal v. Union of India (Lodha J.) 


ALR. 


non-compliance with Section 80, the suit 
was liable to be dismissed. Case law dis- 
cussed. (Paras 8, 12) 
Cases Referred: Chronological Paras 
AIR 1969 SC 674 = (1969) 1 SCR 


450. Raghunath Das v. Union of 

India 7,9 
AIR 1969 Assam 84 = Assam LR 

(1969) Assam 172, Union of India 

v. Kuthari Trading Co. 8,9 


AIR 1965 SC 11 = (1964) 4 SCR 
945, State of Andhra Pradesh v. 


G. Venkata Suravanaravana Garu 10 
AIR 1961 SC 1449 = (1962) 1 SCR 


560, S. N. Dutt v. Union of 

India 4, 6, 7, 8,9 
AIR 1953 Punj 43 = 54 Pun LR 

440. Saligram v. Dominion of 

India 10, 11 


Govind Prasad Govil, for Appellant: 
Bhojraj Jain, for Respondent. 


JUDGMENT :— The only question 
that arises for decision in this second ap- 
peal by the plaintiff is whether the 
learned Senior Civil Judge, Gangapur 
was right in holding that the notice 
issued by the appellant-plaintiff under 
Section 80, Civil P. C. is defective, and, 
therefore, the suit is not maintainable? 


2. The plaintiff's case as set out 
in the plaint is that he is the manager of 
the joint Hindu family constituted by 
himself, and his minor son Girraj Parsad 
and carries on family business under the 
name and style — Ramjilal Girrajparsad. 
It is alleged that two bales of cloth were 
purchased by the plaintiff from Shah 
Nemichand Heera Chand of Bombay and 
the same were despatched to him to be 
delivered at Gangapur. City vide R. R. 
No. 6998 dated 19-12-1959 but only one 
bale was delivered. Consequently he 
gave a notice dated 19-7-1960 to the 
General Manager, Western Railway, Bom- 
bay under Section 80, Civil P., C. for a 
claim of Rs. 1,288-51 paise on account 
of price of one bale, interest thereon and 
notice charges and filed the present suit 


‘on 8-10-1960 in the Court of Munsiff, 


Gangapur, 


3. The defendant resisted the suit 
inter alia on the ground that the notice 
under Section 80. Civil P. C. was defec- 
tive and the suit was not maintainable. 
It was pleaded that the notice was given 
by Shri Girraj Parsad, Vakil. Gangapur 
City on behalf of M/s. Ramfilal Girraj- 
parsad, Cloth Merchants, Gangapur City 
whereas the suit has been filed by Ramii- 
lal son of Jagannath. Manager of the 
family business Ramjilal Girrajparsad, 
and thus there was no identity between 
the person who gave the notice and the 
person who filed the suit. The objection 
raised by the defendant in respect of the 
notice prevailed with both the Courts 
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below with the result that the plaintiff's 
suit was dismissed by the trial Court and 
its judgment and decree were upheld by 
the Senior Civil Judge, Gangapur. 


4. Learned counsel for the appel- 
lant has urged that the Supreme Court 
case S. N. Dutt v. Union of India, AIR 
1961 SC 1449 relied upon by the Courts 
below against the appellant is distin- 
guishable on facts. It has been further 
argued that the terms of the notice 
should not be scrutinised in a pedantic 
manner or in a manner completely 
divorced from common-sense. 

5. As already stated above the 
notice Exhibit 6 was given by Shri 
Girrajparsad, Advocate on behalf of 
M/s. Ramjilal Girrajparsad. The suit 
has been filed by Ramiilal and in para 
No. 1 of the plaint it has been mentioned 
that the plaintiff is the Manager of the 
joint Hindu family and carries on busi- 
ness in the name and style — Ramjilal 
Girraiparsad and that Girrainarsad is 
the plaintiff's son living with the plain- 
tiff and is a member of the joint Hindu 
family. The sole point is whether it can 
reasonably be ascertained that the per- 
son filing the suit is the same person on 
whose behalf the notice had been served. 

6. In AIR 1961 SC 1449 notice was 
sent by a lawyer on behalf of the con- 
cern known as S. N. Dutt and Co. The 
notice did not indicate either specifically 
or by necessary implication that the con- 
cern in question was a proprietary con- 
cern and S. N. Dutt was its sole proprie- 
tor. The Court observed: 

“The prima facie impression from 
reading the notices would be that M/s. 
S. N. Dutt and Co. was some kind of 
partnership firm and notices were being 
given in the name of that partnership 
firm. It cannot therefore be said on a 
comparison of the notices in this case 
with the plaint that there is identity of 
the person who issued the notices with 
the person who brought the suit.” 


i In Raghunathdas v, Union of 
India, AIR 1969 SC 674 notice was given 
from M/s. Raghunath Das Mulkraj. and 
was signed at the end thus: 
“For. M/s. Raghunath Dass 
Sd./ Raghunath Dass 
Proprietor” 
The suit was filed by Raghunath Das. No 
objection as to the validity of the notice 
was taken in the pleadings and from this 
circumstance their Lordships drew an in- 
ference that the defendants never consi- 
dered the person who brought the suit 
as being someone other than who issued 
the notice. It was further observed that 
the Union of India could not kave been 
left with the impression that the notice 
had been issued on behalf of a partner- 


Mulkrai, 
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ship as there were clear indications in 
the notice showing that the plaintiff was 
the sole proprietor of the concern Raghu- 
nath Dass Mulkraj. In this view of the 
matter it was held’ that the decision in 
AIR 1961 SC 1449 did not govern the 
case, 


8. In Union of India v. Kuthari 
Trading Co, AIR 1969 Assam 84 notice 
was given on behalf of Kalyan Rice and 
Oil Mills, Proprietor: Kuthari Trading 
Co, (Private) Ltd. and the suit was filed 
by M/s. Kuthari Trading Co. (Private) 
Ltd.. as the owners of M/s. Kalyan Rice 
and Oil Mills. Tejpur. The learned 
Judges were of opinion that on a perusal 
of the notice and the plaint, the identity 
of the person who had issued the notice 
with the person who had brought the 
suit was established. In this view of the 
matter it appears that the Court did not 
apply the principle laid down in AIR 
1961 SC 1449. In the instant case the 
notice, Exhibit 6 was issued on behalf 
of M/s. Ramjilal Girrajparsad. There is 
no mention in the notice that Ramjilal 
was the proprietor of M/s. Ramiilal Gir- 
raj Parsad. Use of the words “M/s. 
Ramjilal Girraj Parsad” did give an in- 
dication that it was very likely a firm) 
and possibly a partnership firm. : 


9. In AIR 1969 SC 674 there was 
indication in the notice showing that the 
plaintiff was the sole proprietor of the 
concern known as Raghunathdas Mulkraj. 
Similarly in AIR 1969 Assam 84 it was 
mentioned in the notice that Kuthari 
Trading Company which had filed the suit 
was the proprietor of Kalyan Rice and 
Oil Mills on whose behalf the notice had 
been given. In my opinion mention of 
the names of proprietor in both these 
eases made all the difference and took 
them out of the purview of the principle 
laid down in AIR 1961 SC 1449. 

10. Learned counsel for the ap- 
pellant invited my attention to an ear- 
lier case of Punjab: Saligram v. Domi- 
mion of India, AIR 1953 Punj 43 and 
also State of Andhra Pradesh v._Gundu- 
gola Venkata Suryanarayana Garu, AIR 
1965 SC 11. In my opinion none of these 
cases is of much assistance to the appel- 
lant. In AIR 1965 SC 11 notice was given 
by Suryanarayana Gary and Prabha 
Yagneswara Sastri, and the suit was filed 
by Garu alone with the permission of the 
Court under Order 1. Rule 8, Civil P.C. 
Their Lordships held that this was not a 
defect within the terms of Section 80. 
The right to institute a representative 
action, it was observed, may be exer- 
cised by one person or more persons 
having an interest which is common with 
the others but it can only be exercised 
with the permission of the Court. If the 
Court grants permission to one person tc 
institute such a representative action an 
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if that person had served the notice 
under Section 80, the circumstance that 
another person had joined him in serv- 
ing the notice, but did not effectuate that 
notice by joining in the suit, would not 
be a sufficient ground for regarding the 
suit as defective. 

11. In the Punjab case: AIR 1963 
Punj 43 in the first place the objection 
regarding validity of notice was not taken 
in a proper form. The notice in that 
case was given on behalf of Firm Sali- 
gram Tulsiram and the suit was brought 
by the same firm through its manager, 
who was described as such. The Court 
came to the conclusion that the body of 
the plaint and the reply of the defen- 
dant showed that the suit in essence was 
by the firm and not on behalf of one 
particular person. In this view of the 
matter it was held that there is no mate- 
rial variance in the description of the 
person, who brought this suit and the 
person who sent the notice under Sec- 
tion 80. Civil P. C. 

12. In the instant case a pointed 
objection was taken by the defendant in 
his written statement and from the facts 
and circumstances mentioned above it 
cannot be said that the person giving the 
notice Ex. 6 was the same as the person 
serving the (notice with the ?) result that 
there is no escape from the conclusion 
that Section 80, Civil P. C. was not com- 
plied with and the suit was rightly dis- 
missed by the Courts below. 


13. Im the result, I dismiss the 
appeal, but in the circumstances, I direct 
that the parties be left to bear their own 
costs throughout. 

Appeal dismissed. 


AIR 1974 RAJASTHAN 20 (V 61 C 6) 


KAN SINGH. J. 

Sohanlal Soni, Petitioner v. 
Ram, Respondent. 

Ex. Petn. No. 549 of 1973, D/- 17-9- 
1973. 

Index Note:— (A) Advocates Act 
(1961) Section 43 (b) — Order for costs 
by State disciplinary Committee — Exe- 
cution of — Procedure. (X-Ref:— Civil 
P. C. (1908) Section 38). 

Brief Note:-— (A) Under Section 43 
(b) an order for costs passed by the dis- 
ciplinary committee is, by fiction. made 
executable as if it were an order of the 
High Court. But it is not an order passed 
by the High Court. Such an order, how- 
ever, is to be treated like an order passed 
by the court and to that order Section 38. 
Civil P.C. would apply. Itis for the party 
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Sohanlal vy. Mani Ram (Kan Singh J.) 


A.I. R. 


to apply for execution before the disci- 
pilinary committee itself and then have 
the decree transferred to such a court as 
can execute it. The Raiasthan High Court 
Rules do not make provision for execu- 
tion proceedings as such. (Para 6) 

S. L. Soni in person. 

ORDER:— The petitioner has filed an 
application for execution of an order of 
the Disciplinary Committee No. 1 of the 
Bar Council of Rajasthan awarding Res. 
150/- as costs to the petitioner against the 
respondent. The Office has raised an ob- 
jection that the execution application is 
not maintainable and this is how the 
ae has been placed before me for 
orders. 


2. The respondent had made a 
complaint against the petitioner before 
the „Bar Council of Rajasthan for taking 
disciplinary action against him on certain 
grounds with which we are not concerned 
at the moment. The Bar Council of Raias- 
than constituted a disciplinary committee 
consisting of Shri S. K. Jindal, Advocate, 
Chairman. and Servashri S. N? Purohit 
and B. M. Singhvi. Advocates as members. 
After making an inquiry the Disciplinary 
Committee dismissed the complaint, but 
ordered the complainant (respondent) to 
pay Rs. 150/- as costs to the petitioner. The 
petitioner | applied for execution before 
the Disciplinary Committee and the 
latter transferred the application to the 
District Court: Jodhpur for execution. The 
learned District Judge. however. dismiss- 
ed that application saving that the peti- 
tioner realised that the application should 
have been filed before the High Court 
who alone could have transferred it for 
execution ta the District Court. 


3. It is in these circumstances that 
the petitioner has filed the present execu- 
tion application. 


4. The question is of some import- 
ance as it relates to the procedure to be 
followed for the execution of the orders 
of the Disciplinary Committee of the Bar 
Council. J may read the relevant statutorv 
provisions. Section 43 of the Advocates 
Act. 1961 provides: 

“Section 43. Cost of proceedings be~ 
fore a disciplinary committee — The dis- 
ciplinary committee of a Bar Council may 
make such order as to the cost of anv pro- 
ceedings before it as it may deem fit and 
any such order shall be executable as if 
it were an order— 

(a) in the case of an order of the dis- 
ciplinary committee of the Bar Council 
of India, of the Supreme Court: 

(b) in the case of an order of the dis- 
ciplinary committee of a Staie Bar Coun- 
cil, of the High Court.” 


The above section shows thai an order of 
a disciplinary committee regarding costs 
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shall be executable as if it were an order’ 
of the High Court. In other words, the 
order of the disciplinary committee re- 
garding costs. by this statutory fiction. 
acquires the vigour of an order passed by 
the High Court. The same procedure as 
would be applicable for executing the 
orders of the High Court will. therefore, 
be applicable to the execution of the 
orders of the disciplinary committee of 
the Bar Council in respect of costs award- 
ed by it. 

5. Now, the Rajasthan High Court 
Rules lav down the procedure to be 
followed for original proceedings institut- 
ed in the High Court. After indicating the 
procedure in respect of suits instituted in 
the High Court it is laid down in Rule 267 
thereof that the rules contained in this 
Chapter shall with such modifications and 
adaptations. as mav be necessary also apply 
to other original proceedings instituted in 
this Court. These are obviously proceed- 
ings other than suits but they should 
nevertheless be original proceedings in- 
stituted in the court, therefore the rule 
will not cover proceedings in execution. 
The petitioner invited attention to Rule 
269 which lays down that the Court mav 
in any suit or proceeding under this 
Chapter give such directions in matters of 
practice and procedure as it shall consi- 
der just and expedient. This rule again 
would only embrace such original pro- 
ceedings and suits as are instituted in ac- 
cordance with Chapter XV. This Chapter 
to my mind will not be applicable to 
execution proceedings. The MRaiasthan 
High Court Rules do not make provision 
for execution proceedings as such. 

6. Section 38, Civil Procedure Code 
however, lays down by which court de- 
crees may be executed. It provides that 
a decree may be executed either bv the 
court which passed it or by the court to 
which it is sent for execution. Section 39 
lays down how the court passing the 
decree may. on the application of the de- 
eree-holder, send it for execution to an- 
other court. The question arises here 
whether the order for costs passed by the 

` Disciplinary Committee is an order passed 
by the High Court. Obviously it is not. 
Section 43 of the Advocates Act onlv lavs 
down how an order for costs shall be 
executable and bv fiction it is made exe- 
cutable as if it were an order of the High 
Court. Such an order however. is to be 
treated like an order passed by the court 
and to that order Section 38 Civil Proce- 
dure Code would apply. The petitioner 
submits that the Disciplinary Committee 
of the Bar Council is not a court there- 
fore, it would not be in a position to re- 
sort to Section 38. Civil Procedure Code. 
We are not concerned with the broader 
question whether the Disciplinary Com- 
mittee of the Bar Council is a court or 
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not, but so far as the limited question of 
executing its order for costs is concerned 
it has been placed at par with this Court 
and is for that limited purpose. at anv 
rate, very much of a court. Consequently 
Section 38. Civil Procedure Code can be 
resorted to bv the Disciplinary Committee 
of the Bar Council for the purposes of 
executing its order in respect of costs 
awarded by it. The petitioner has himself 
taken the position before the learned Dist- 
rict Judge that the execution petition 
would lie in the High Court. The order 
of the learned District Judge is not before 
me and, therefore. it is not possible to 
quash that order more so when the peti- 
tioner himself was to some extent res- 
Ponsible for having that order. Normally 
a decree is executed by a court which 
Passes it or by a court to which such de- 
cree is sent for execution. The High Court; 
has not passed the order for costs and 
therefore, the execution petition cannot 
be made to this Court. It will be for the 
petitioner to apply for execution before 
the Disciplinary Committee of the Bar 
Council itself and then have the decree 
transferred to such a court as can execute 
the decree. 

7. With the above observations. 
therefore, I uphold the Office obiection 
and reject the execution petition. 


Execution application reiected. 
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Tara Singh, Appellant v. 
Shakuntala, Respondent. 


Civil Misc. Appeal No. 40 of 1972. D/- 
5-9-1973. against order of G. D. Gupta 
Dist. J.. Aimer D/- 23-12-1971. 

Index Note:— (A) Hindu Marriage 
Act (1955). Sections 28, 9 — Maintainabi- 
lity of appeal — Application under Sec- 
tion 9 by wife dismissed — Husband not 
entitled to file an anneal against the 
order, (X-Ref:— Civil] Pro. Code (1908), 
Sections 11, 96). 

Brief Note:— (A) A party in whose 
favour goes the ultimate result of the case 
is not bound bv anv finding adverse to 
him in the judgment.and as such the party 
cannot go in appeal against that iude- 
ment. AIR 1922 P. C. 241. AIR 1960 Rai 
304 Followed. (Para 11) 

Section 28 of the Hindu Marriage Act 
only indicates what can be appealed 
against but not who can file an appeal. 
Hence merely because the finding of the 
Court on one point in proceedings under 
Section 9 of the Act instituted by the wife 


is against | the husband. the husband can- 
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not be taken to have been adversely 
affected by it as, in law. he would not be 
bound by such finding and as the ultimate 
result is in his favour he is not entitled to 
file an appeal. Case law discussed. 

(Para 15) 


Cases Referred: Chronological Paras 


AIR 1969 All 601 = 1968 All WR 
(HC) 329. Sarla Devi v. Balwan 


Singh 
1967 Andh Pra 323 = (1967) 2 Andh 
WR 296 (FB). Kutumba Rao v. 
Sesharalnamamab 8 
AIR 1967 Puni 148 =ILR (1967) 1 
Puni 695. P. C. Jairath v. Amrit 
Jairath 8 
AIR 1965 Andh Pra 455 = (1965) 2 
Andh LT 212. Edamma v. Hussaina- 


ppa 8 
AIR 1962 Rai 99 = 1961 Rai LW 501, 

Shantilal v, Farid Khan 7 
AIR 1961 Bom 97 = 62 Bom LR 360, 

Mathurabai v. Ramkrishna 8 


AIR 1961 Cal 39 (FB), Commrs. for 
the Calcutta Port v. Bhairadin- 


ram 

AIR .-1961 Puni 281, Union of India v. 
Pear] Hosiery Mills 7, 13 

AIR 1960 Raj 304 = 1960 Rai LW 
116. Asa Bai v. Prabhulal 8. 12 

AIR 1959 Madh Pra 187 = 1958 MPLJ 
946, Rukhmanibai v. Kishanlal 

ATR 1952 SC 319 = 1952 SCR 696 
Ebrahim Aboobakar v. Custodian 
General 

AIR 1952 Tra-Co. 38. K. Publishing 
House v. Travancore Cochin Govt. 6 

AIR 1951 Puni 444 = 53 Pun LR 98, 

; Ali Ahmad v. Amarnath 8, 13 
AIR 1950 Him Pra 30. Sadhu Ram v. 

Mohammad Ali 

AIR 1924 Oudh 52 = 10 Oudh LJ 
229, Surai Bakhsh v. Munnu Lal 7 

AIR 1922 PC 241 = 48 Ind App 49, 
Midnapur Zamindari Co. Ltd. v. 
Naresh Narayan 8. 11 

(1905) 9 Cal WN 584, Krishna Chandra 
Goldar v. Mohesh Chandra Saha 13 

1904 Pun LR 296. Grace Hannah 
ae vV. Arthur Clement 
Wingrov 

(1899) ILR. 21 All 117 = 1898 All WN 
201. Jamna Das v. Udey Ram 

(1885) ILR 11 Cal 301 (PC) = 12 Ind 
App 23. Run Bahadur Singh v. 
Lucho Koer 8 


_ §. K. Jindal, for Appellant: B. R- 
Arora. for Respondent. 


JUDGMENT:— This is a husband’s 
appeal directed against the iudgment of 
the learned District Judge. Aimer dated 
23-12-1971 dismissing the wife’s petition 
for restitution of coniugal rights under 
Section 9 of the Hindu Marriage Act, 
1955. hereinafter to be referred as the 
"Act, 
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ALR. 


2. Since it was the respondent’s 
petition that was dismissed. the question 
arises at the threshold of the drguments 
whether the husband has a right of ap- 
peal. whereas learned counsel for the res- 
pondent contended that he has no such 
right, learned counsel for the appellant 
has canvassed that inasmuch as the iudg- 
ment adversely affects the appeliant-hus~ 
band in that the learned Judge has found 
that the respondent is still the wife of the 
husband he has a right of appeal. 


The relevant facts are briefly 
these: The spouses belonged to the Koli 
community which is a scheduled caste. 
There was a little confusion because ` at 
some places the wife has described herself 
as a Raiput. but both the learned counsel 
are agreed that the parties are Kolis by 
caste. The word “Raiput” mav have been 
used on account of their sentiments for 
tracing their ancestry from Raiputs. They 
were married according to the Hindu rites 
On 16-2-1964. Two sons were born of the 
wedlock. It appears that they lived to- 
gether till 5th January, 1969. but there- 
after all was not well with them and they 
separated. There was a caste Panchavat 
that was convened at the instance of the 
father of the wife. At the meeting of the 
caste Panchavat there was an effort for 
reconciliation, but as that proved abortive, 
both the spouses then agreed to a divorce 
with mutual consent according to the 
custom prevalent in the community and 
exchanged documents embodving the 
divorce. The wife nevertheless filed a 
petition under Section 9 of the Act for 
restitution of conjugal rights bv the hus- 
band alleging that she had been forced to 
sign the deed of divorce. She further 
averred that the husband had without a 
just cause withdrawn himself from her 
society. 


4, The husband resisted the peti- 
tion. He, inter alia. pleaded that Smt. 
Shakuntla was no longer his wife as there 
had been a valid divorce between them 
according to the custom of the community 
to which they belonged. He also denied 
that he had withdrawn himself from the 
society of the wife. He alleged that it 
was the wife who used to desert him and 
lived with her parents against his wishes. 
He made efforts to bring her, but was not 
successful. The learned District Judge 
framed the following issues:— 

_. “(1) Whether the petitioner is not the 
wife of the respondent? 

(2) Whether the petitioner was forced 
to execute a mutual agreement i. e. an 
agreement in favour of each other pur- 
porting to be a deed of divorce as stated 
in para 4 of the petition ? 

(3) Whether the respondent has with- 
out anv reasonable excuse. rhyme and 
reason withdrawn from the society of the 
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petitioner as stated in Para 7 of the peti- 
tion? 

(4) Whether a valid, voluntary and 
customary divorce recognised in Koli 
community was effected on 26-7-1970 and 
accordingly the petitioner and the res- 
pondent ceased to be husband and wife 
since then? 

(5) Whether the petitioner being a 
willing signatory of the Divorce-cum-re- 
Jease deed dated 26-7-1970 is estopped 
from challenging the validity and pro- 
priety of the said divorce? 

(6) Whether Section 29 of the Hindu 
Marriage Act is a bar to the maintainabi- 
lity of the present petition by the peti- 
tioner? 


(7) To what relief is the petitioner . 


entitled?” 

Both the parties produced their evi- 
dence and on consideration of the same 
the learned District Judge held: (1) that 
the wife has not been able to establish 
that she was forced to execute the deed 
of divorce, (2) he also found that there 
was a custom of divorce prevalent in the 
Koli community. (3) he also reached the 
conclusion that the Panchayat had made 
efforts at conciliation and it was only 
when such efforts failed that the parties 
executed the respective deeds of divorce 
in favour of each other, (4) the learned 
Judge also came to the conclusion that the 
husband had not withdrawn from the 
society of the wife, but it was the latter 
who was not living with him. The learned 
Judge however. reached the conclusion 
that the custom of divorce. as was found 
to prevail in the Koli community was nota 
valid one. He held that it was against 
public policv as also unreasonable. I may 
reproduce the findings of the learned 
Judge in his own words: 


“As regards issue No. 4, burden was 
on the respondent, Existence of custom of 
divorce is even admitted by the petitioner 
in her statement. On consideration of the 
evidence of the parties. it is proved that 
custom of divorce exists in the commu- 
nity of the parties, i. e. a wife can desert 
her husband with a view to remarrv 
again without her husband’s consent after 
payment of auit money. There were some 
differences between the parties. There- 
fore, a Panchayat was called by the 
father of the petitioner. The Panchavat 
tried their best to create rapproachement 
but the respondent refused to go to the 
petitioner’s house and a deed of divorce 
Ex. A/1 was executed by the petitioner. 
The respondent had also agreed to this 
divorce and obtained auit money and 
executed a receipt Ex. A/2.” 

5. Having given the above findings 
the learned Judge embarked on the con- 
sideration of the question whether the 
custom of divorce was a reasonable one 
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and not against public policy. 
observed as follows:— 


“Now the auestion remains whether 
this custom of divorce is reasonable and 
not against public policy. In view of the 
above ruling of our own High Court. J 
am of the opinion that the alleged custom 
of divorce is not reasonable and against 
public policy; therefore, the petitioner and 
the respondent did not cease to be hus- 
band and wife even after the execution 
of Ex. A/1. Hence issue No. 2 is decided 
against the petitioner and issue No. 4 is 
decided in this manner that custom of 
divorce exists in the community of the 
parties and a divorce deed was executed 
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He then 


` by the petitioner on 26-7-1970; but it is 


not a valid custom. is unreasonable and 
against the public policv. The parties did 
not cease to be husband and wife on ac- 
count of the divorce deed.” 

As the learned District Judge reached the 
conclusion that it was the wife who was 
not living with the husband. he dismissed 
her petition under Section 9 of the Act in 
the following words:— 

“ORDER 


The petition is dismissed. In view of 
the circumstances of the case. the parties 
shall bear their own costs.” 


It is in these circumstances that the 
question falls to be considered whether 
the husband was entitled to comé in ap- 
peal when obviously the wife’s petition 
has failed. Learned counsel for the appel- 
lant contends that the husband is affected 
adversely by the decision of the learned 
District Judge that the parties were still 
continuing as husband and wife and this 
judgment would stand against the hus- 
band if at all he wants to rehabilitate 
himself in married life bv taking another 
companion. 

6. Learned counsel for the respon- 
dent-husband. on the other hhand. stresses 
that it is the ultimate result of the case 
that should govern the question of appeal- 
ability of the order at the instance of a 
party in whose favour the order is passed 
and not the decision on any particular issue 
that may have arisen in the case, Learned 
counsel for the respondent maintains that 
the decision of any issue thaush against 
the party would not be adversely affect- 
ing him for the reason that it cannot be 
res judicata. 


7. Learned counsel for the appel- 
lant has placed reliance on a number of 
cases. such as Jamndadas v. Udey Ram 
(1899) ILR 21 All 117. Union of India v. 
Pearl Hosiery Mills AIR 1961 Puni 281, 
Shantilal v. Farid Khan AIR 1962 
Rai 99. Surai Bakhsh v. Munnu Lal AIR 
1924 Oudh 52, Ebrahim Aboobakar v. Cus- 
todian General AIR 1952 SC 319 and 
ae v. Hussainappa AIR 1965 Andh 

Ta ; 
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8. On the other hand, learned 
counsel for the respondent has placed re- 
liance on Grace Hannah Wingrove v. 
Arthur Clement Wingrove 1904 Puni 
LR 296. Run Bahadur Singh v. Lucho 
Koer (1885) ILR 11 Cal 301 (PC), Midna- 
pur Zamindari Co. Ltd. v. Naresh Nara- 
yan ATR 1922 PC 241, Ali Ahmad v. 
Amarnath AIR 1951 Puni 444, Asa Bai v. 
Prabhula] AIR 1960 Raj 304. Commis~ 
sioners of Calcutta Port v. Bhairadinram 
AIR 1961 Cal 39 (FB). Mathurabai v. 
Ram Krishna AIR 1961 Bom 97. K. Pub- 
lishing House v. Travancore Cochin Gov- 
ernment AIR 1952 Trav Co. 38 and Sadhu 
Ram v. Mohammad Ali AIR 1950 Him 
Pra 30. 


9. To reinforce his arguments 
learned counsel for the appellant also in- 
vited attention to section 28 of the Act 
and submitted that this being a case 
under the Hindu Marriage Act will be 
governed by this special provision which 
enables the filing of an appeal against 
every decree or order that mav have been 
passed under the Act. In other words, 
Section 28 is much wider than Section 95 
Civil Procedure Code under which appeals 
are filed in civil cases. Learned counsel 
placed reliance on Sarla Devi v. Balwan 
Singh AIR 1969 All 601. P. C. Jairath v. 
Amrit Jairath AIR 1967 Puni 148 Kutumba 
Rao v. Sesharatnamamba AIR 1967 Andh 
Pra 323 (FB). and Rukhmani Bai v. 
Kishanlal AIR 1959 Madh Pra 187. 


10. It is axiomatic that the right 
of appeal is a creature of statute. The 
party has, therefore. to show that he has 
a right of appeal against any particular 
decree or order. Then it has to be further 
shown that the decree or order adversely 
affects the party. I may refer to some of 
the cases cited by learned counsel on 
either side as mav be illustrative of tha 
view propounded bv them. 


11. In AIR 1922 PC 241. an ear- 
lier suit had been filed by a Zamindar 
against his tenant claiming possession of 
certain chur land. That suit was compro- 
mised. After the expiry of the term a fresh 
patta and kabuliyat were to be siven at 
a fair rent to be determined. Then sub- 
sequently there was litigation between tha 
parties. The Zamindar filed the suit for 
Khas possession of certain accretions to 
chur land. The Zamindar gave notice to 
terminate the tenancy. The tenant 
pleaded that he was an occupancy tenant 
and consequently could not be evicted 
under the terms of the Bengal Rent Act. 
When the case went to the Privy Council 
previous judgement was sought to be used. 
In that judgment certain findings were 
against the defendants. In that connection 
their Lordships expressed their view that 
their Lordships did not consider that an 
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actual plea of res judicata for the defen= 
dants could be found as the defendants 
succeeded on other plea and. therefore, 
had no occasion to go further. This opin- 
ion of their Lordships shows that a party 
in whose favour goes the ultimate result 
of the case is not bound bv any finding 
adverse to him in that judgment and as 
such the party cannot go in appeal against 
that judgment. 


12. In AIR 1960 Rai 304, a Divi- 
sion Bench of this Court. while consider- 
ing the scope of Section 11 Civil Proce« 
dure Code, observed that a finding where- 
in the vlaintiff’s suit was dismissed could 
not operate as res judicata against the de- 
fendant because he would have no right 
of appeal from that. the ultimate iudg- 
ment being in his favour. In view of this 
judgment of this Court I need not refer 
to the other cases cited by learned coun 
sel for the respondent. 


13. I may now turn to the cases 
relied on by learned counsel for the ap- 
pellant. AIR 1961 Puni 281 may be taken 
as an illustrative case as it deals with the 
earlier case of the Puniab High Court re« 
ported as AIR 1951 Puni 444 relied on by 
learned counsel for the respondent. Tha 
learned Judges extracted the following 
observations from Ali Ahmad’s case: 


“Where a decree is ‘absolutely in 
favour’ of a party but some issues are 
found against him, he has no right of ap- 
peal against the finding because he is. 
‘firstly’ not ‘adversely affected’ thereby, 
and secondly because such findings are 
not embodied in and do not form part of 
the decree. Hence where the plaintiff's 
sult for injunction is dismissed by the 
two lower Courts. the defendant would 
have no right of appeal against the decree. 
passed in his favour merelv because he is 
dissatisfied with a finding in the judg- 
ment. Such a finding cannot be said to 
adversely affect the defendant inasmuch 
as it would not operate as res judicata 
against the defendant in a subseauent suif 
because the finding must be taken to have 
been superseded by the decree and thus 
hot paving been heard and finally decid- 
ed. 


After quoting the above observations the 
learned Judges referred to Sec. 96. Civil 
Procedure Code and observed that it did 
not in terms lay down as tọ who can file 
an appeal: it does not prescribe that it is 
only that person against whom a decree 
has been passed or against whom a relief 
has been granted who can come in ap- 
peal. Anv person who can show that he 
is aggrieved by the decree can file an ap- 
peal against it. The learned Judges point- 
ed out that for determining as to who is 
an aggrieved person one has to look to 
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all the circumstances of the case and the 
substance of the decree passed. The learn- 
ed Judges relied on the following obser- 
vations of Woodroff J. in Krishna Chandra 
Goldar v. Mohesh Chandra Saha. (1905) 
9 Cal WN 584: 


“The question who may appeal is 
determinable bv the common sense con- 
sideration that there can be no appeal 
when there is nothing to appeal about. It 
is for this reason that. apart from casas 
of estoppel. only a party to the suit at the 
time the decree is made or his represen- 
tatives or assigns when brought on the 
record or an auction-purchaser in an ap- 
peal from an order passed in execution. 
may appeal as they alone can be affected 
by the decree or order. Again of such 
parties onlv those can appeal who are ad- 
versely affected by the decree. Usually. 
only the party against whom a decree is 
passed, i.e.. the person ordinarily iniu- 
riously affected by the decree can appeal. 
For the same reason. the person avainst 
whom a suit has been dismissed cannot 
usually appeal against the decree as he is 
not ordinarily affected. otherwise than 
beneficially by it. But in some cases a 
suit mav be dismissed as against the de- 
fendant and yet the latter may have a 
right of appeal. It is not because the suit 
is formally dismissed as against the defen- 
dant that no appeal lies but because dis- 
“missal is ordinarily not merely no griev- 
ance but an actual benefit to the defen- 
dant. There is in such cases nothing to 
complain of. If there is, then notwith- 
standing that the suit is dismissed apainst 
him he may appeal.” 


Learned counsel for the appellant strongly 
relies on the above observations. How- 
ever. in the decree before the learned 
Judges which fell for consideration there 
was a direction that the security and the 
amount deposited by the plaintiff with the 
defendant No. 2 cannot be withheld bv 
the latter. This direction was held to 
affect the rights of the appellant adverse- 
ly and for this reason the right of appeal 
was sustained in spite of the decree being 
otherwise not against him. I need not 
refer to other cases cited by learned coun- 
sel. as they. more or less, propound the 
same point of view. 


14. In the present case. I have set 
out the ultimate order passed bv the 
learned District Judge which goes to show 
that the wife’s petition far restitution of 
conjuga] rights was dismissed. This means 
that the petition completely failed and 
this order was in no wav against the hus- 
band as he himself wanted dismissal of 
the petition, It is true. on the auestion of 
the validity of the custom of divorce the 
learned District Judge has expressed an 
opinion against the husband and that also 
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indirectly, upholds the continuance of 
marital ties between the parties, never- 
theless that finding of the learned Dist- 
rict Judge is completely denuded of its 
vigour by the ultimate order that he has 
passed. If I were to examine the auestion 
of the validity of a custom of divorce. 
like the present one where the two par- 
ties who were both sui juris and were not 
able to continue as husband and wife and 
that too in spite of efforts at reconciliation 
bv the caste Panchayat and then decid- 
ed to divorce each other by mutual con- 
sent according to the custom prevalent in 
the community then perhaps I might have 
held that such a custom would not be un- 
reasonable or against public policy. I: is 
to be observed that in spite of Section 4 
of the Hindu Marriage Act abrogating 
even customarv law. to the extent it goes 
contrary to the provisions of the Hindu 
Marriage Act it preserves a right re- 
cognised by custom or conferred by any 
special enactment to obtain the dissolu- 
tion of a Hindu marriage vide (Section 29 
(2) of the Act). 


15. I may next turn to section 28 
of the Act which the learned counsel for 


the appellant relied on. I may read the 
section: 
“Section 28. Enforcement of. and 


appeal from. decrees and orders. All de- 
crees and orders made by the court in anv 
proceeding under this Act shall be en- 
forced in like manner as the decrees and 
orders of the court made in the exercise 
of the original civil jurisdiction are en- 
forced, and may be annealed from under 
anv law for the time being in force: 


Provided that there shall be no ap- 
peal on the subject of costs only”. 


This section, no doubt. makes all the de- 
creees and orders made by the Court 
under the Act appealable in the like 
manner as they would be under the law 
for the time being in force. The present 
order dismissing the petition under Sec- 
tion 9 is not a decree within the meaning 
of Section 23 of the Act. It is only an 
order: nevertheless it could not be appeal- 
ed against by a party who is not adverse- 
ly affected by the order. Section 28 of the 
Act only fhdicates what can be appealed 
against but not who can file an appeal. 
This will be a matter to be governed dv 
the general principles. As I have already 
observed. merely because the finding of 
the learned District Judge on one point 
is against the husband. he cannot be taken 
to have been adversely affected by it as, 
in law. he will not be bound by such a 
finding: the ultimate result of the case 
being in favour of.the husband. 


; 16. That being so, I am of the 
opinion that the husband is not entitled to 
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present this appeal which is accordinglv 
hereby dismissed. There will be no order 
as to costs. 

Appeal dismissed. 
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B. P. BERI. C. J. AND 
M. L. JOSHI, J. 


Basantilal. Appellant v. Mt. 
Devi and others. Respondents. 


Civil First Appeal No. 123 of 1972 
D/- 3-9-1973, against Judgment and de- 
cree of Addl. Dist. J.. Tonk: D/- 10-5-1972. 


Index Note:— (A) Rajasthan Court- 
fees and Suits Valuation Act (23 of 1961), 
Sections 39 and 48 (1) — Suit to establish 
claim undey Order 21 Rule 63 Civil P. C. 
decreed — Judgment debtor not joining 
any issue with obiector — Appeal — 
Valuation. (X-Ref:— Civil P. C. (1908), 
Order 21 Rule 63). 


Brief Note:— (A) There is no specific 
provision in the Act or in anv other law 
regulating the fixation of valuation of 
suits for establishing a claim under O. 21 
Rule 63 C. P. C. Therefore Section 48 of 
Rajasthan Court-fees and Suits Valuation 
Act will apply to such cases. (Para 7) 


Thus where a claimant. whose obiec- 
tion under Order 21 Rule 58 C. P. C. to 
an attachment in execution of a decree for 
Rs. 7640 (exclusive of costs) against J. D. 
is dismissed, files a declaratory suit under 
Order 21 Rule 63 C. P. C. and the J. D. 
has not joined anv issue with the obiec- 
tor, the suit on a combined reading of 
Ss. 39 and 48 of the Rajasthan Court- 
fees Act, is of a value equivalent to the 
decretal amount (Rs. 7640/-) and not the 
value of attached propertv. Therefore. the 
appeal from the decree allowing the 
claim must be laid before a Single Judge 
for admission. The Registrar of High 
Court has no jurisdiction to admit the ap- 
peal. AIR 1933 All 249 (FB) Relied on: 
AIR 1954 All 782. Disting: ATR 1932 Rang 
20, Rissented from. (Para 4) 


Cases Referred: Chronological Paras 


AIR 1960 Pat 82 =1959 BLJR 564, 
Nandlal v. Baratan 

AIR 1956 Mad 402 = 69 Mad LW 1114, 
Renganatha v. Subramanian 
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Gaindalal v. Ram Singh 5, 

AIR 1951 Mys 22, Puttamma v. 
Veerabhadra 4 

AIR 1933 All 249 = 1933 AN LJ 
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992 (EB). Moolchand v. Ram 
Kishan 

AIR 1932 Rang 20 = 137 Ind Cas 54, 
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A.L R. 


AIR 1915 All 436 = 13 All LJ 1104. 
Khetrapal v. M. Mumtaz Begum 8 

K. N. Tikku. for Appellant; Kheiari- 
wal, for Respondent No. 4 

B. P. BERI, C. J.:— Appellant Bas- 
antila] valued this appeal at Rs. 20,000/- 
and. therefore, the Registrar by his order 
dated August 18. 1972. admitted it. An ad 
interim injunction was claimed for which 
notice was issued to the respondents and 
some of them are present before us. An 
objection has been taken that the Re- 
gistrar had no jurisdiction to admit this 
appeal and its valuation has been erron- 
eously fixed, 

2. We might notice a few facts 
necessary for the disposal of the point 
raised before us. On October 3. 1963, 
Basantilal obtained a decree against 
Manoharlal in the sum of Rs. 7640/- ex-. 
clusive of costs. Basantilal levied execu- 
tion on December 3, 1963. and got attached 
a house in Mahavir Chowk. Tonk. Judg- 
ment-debtor, Manoharlal’s wife Smt. 
Saiian Devi, obiected to the attachment 
but was unsuccessful. She, therefore. in- 
stituted a suit under Order 21 Rule 63 of 
the Code of Civil Procedure on June 3, 
1962. claiming the house under attach- 
ment to be her own. Manohar Lal was 
made a party to this suit but he ioined 
no issue with his wife. Saiian Devi. how- 
ever, succeeded in establishing her claim 
by virtue of a judgment and decree dated 
10th. May. 1972, passed by the learned 
Additional District Judge. Tonk. Against 
that judgment and decree, decree-holder 
Basantilal has come up in appeal and he 
has valued it at Rs. 20,000/~ as already 
mentioned. 

=g: Mr. Khejariwal learned counsel 
for respondent No. 4 Sobhagmal raised 
two objections. The first is that this was 
a Single Bench appeal and ought not to 
have been admitted by the Registrar and 
the second is that the injunction issued 
by us should be vacated. 


4. In support of the auestion of 
jurisdiction Mr. Kheiariwal cited before 
us Moolchand v. Ramkishan AIR 1933 All 
249 (FB). Puttamma v. Veerabhadra. AIR 
1951 Mys 22, Renganatha v. Subramanian 
AIR 1956 Mad 402 and Nandlal v. Mt 
Baratan, AIR 1960 Pat 82. All these au- 
thorities took the line which we might 
extract from the head-note of Mool- 
chand’s case AIR 1933 All 249 (FB), name- 
ly, that where a claimant whose objec- 
tion to an attachment in executing a de- 
crea against a iudgment-debtor is dis- 
missed, files a declaratory suit that the 
property attached is his own. the valua- 
tion of the suit in cases where the value 
of the property is greater than the amount 
of the decree. is the amount of the decree. 


5. Mr. Tikku learned counsel for 
the appellant invites our attention to Daw 
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Dut v. Daw Kwi AIR 1932 Rang 20 and 
Gaindalal v. Ramsingh AIR 1954 All 782. 
These two authorities lay down the pro- 
position that where the claim for removal 
of attachment of the property is dismiss- 
ed and a suit is instituted against the 


attaching creditor as well as the juds- 
ment-debtor for a declaration that the 
Plaintiff is the owner of the pro- 


perty with respect to which his claim 
has been dismissed. then. if the value of 
the property attached is more than the 
value of the decree obtained bv the attach- 
ing decree-holder. the value which gov- 
erns the jurisdiction of the court to deal 
with the suit is the value of the property 
itself and not merely the value of the de- 
cree. The reason advanced for this view 
in the Rangoon case ATR 1932 Rang 20 is 
that if the claimant is unsuccessful in his 
suit for declaration not onlv will the 
attaching decree-holder realise the value 
of the decree but as regards anv surplus 
remaining that will also go to the iudg- 
ment-debtor and the claimant will lose 
the whole value of the attached property. 


6. The correct solution to this con- 
troversy in our opinion can be gathered 
by making a reference to the relevant 
statutory provisions in this behalf. Sec- 
tion 39 of the Rajasthan Court Fees and 
Suits Valuation Act, 1961, hereinafter 
called the Act. reads as under:— 

“39. Suits to set aside attachment etc. 
(1) In a suit to set aside an attachment by 
a Civil or Revenue Court of anv pro- 
perty, movable or immovable or of anv 
interest therein or of any interest in re- 
venue, or ta set aside an order passed on 
an application made to set aside the at- 
tachment, fee shall be computed on the 
amount for which the property was at- 
tached or on one-fourth of the market 
vue of the property attached, whichever 
1s less. 


Te T this context it will be per- 
tinent to remember that Saijan Devi in 
the suit instituted bv her in paragraph 7 
of the plaint referred to this provision and 
paid court fee on the sum of Rs. 5000/- 
being 1/4th of the value of the house 
attached pursuant to the aforesaid sec- 
tion. Another provision of the Act which 
is attracted is Sec. 48 (1) which reads: 


"48. Suits not otherwise provided for. 
(1) In a suit as to whose value for the 
purpose of determining the jurisdiction of 
Courts specific provision is not otherwise 
made in this Act or in any other law, 
value for that purpose and value for the 
purpose of computing the fee payable 
a ee Act shall be the same.” 
Mr. Tikku conceded frankly that there is 
no specifie provision in the Act or in any 
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other law regulating the fixation of valua- 
tion of suits instituted for the establish- 
ment of a claim under Order 21 Rule 63 
of the Code of Civil Procedure and this! 
makes the applicability of Section 48 
beyond dispute. 


8. A remarkable feature of this 
dispute is that Smt. Saiian Devi the wife 
of the judgment-debtor. is claiming the 
house as entirely her own and the hus- 
band Manoharlal jiudgment-debtor does 
not controvert her claim. The resultant 
position is that the iudgment-debtor is a 
mere pro forma defendant and will be 
content if the ‘attached property is declar- 
ed to be that of his wife. In Khetranal v. 
M. Mumtaz Begum AIR 1915 All 436 a 
passage wherefrom has been auoted in 
extenso bv the Full Bench of the Allach- 
bad High Court in Moolchand’s case AIR 
4933 All 249 (FB), it has been recognised 
that where a wife did not allege a cause 
of action against her husband in a similar 
situation the husband was merelv a pro 
forma defendant and the whole of the 
property attached was not in dispute. 
Gendalal’s case AIR 1954 All 782. is clear- 
ly distinguishable because the learned 
Judges did not even refer to their own 
Full Bench decision of Moolchand’s case 
AIR 1933 All 249 (FB) on account of cer- 
fain statutory amendments which had 
taken place in the U. P. Court Fees Act 
after the decision of the Full Bench. The 
view taken in Rangoon’s case AIR 1932 
Rang 20 no doubt supports to some ex- 
tent the contention of Mr. Tikku but we 
regret our inability to agree with the 
view propounded by the learned Single 
Judge. 


9. In our opinion, therefore. hav- 
ing regard to the circumstances of the 
case and specially when the iudgment- 
debtor has not joined any issue with the 
objector this suit on a combined reading 
of Sections 39 and 48 of the Act is of a 
value equivalent to the decretal amourit 
and, therefore, must be laid before a 
learned Single Judge for admission. The 
order of admission bv the Registrar is set 
aside. The ad interim iniunction issued in 
favour of the appellant bv us also vacated. 
It will be laid before the learned Single 
Judge tomorrow. Mr. Tikku takes notice. 


“Order accordingly. 
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AJR 1974 RAJASTHAN 28 (V 61 C 9) 
C. M. LODHA, J. : 

Khuma, Appellant v. Jin Rai 
others. Respondents. 

Second Appeal No. 110 of 1966, D/- 
7-7-1973 against judgment and decree of 
Gokul Singh. Civil J. Soiat D/- 31-7- 
1965, í 

Index Note:— (A) Contract Act 
(1872), Section 65 — Partial failure of 
non-severable consideration Propor- 
tionate refund cannot be claimed. 

Brief Note:— (A) Where the as- 
signors under a deed of assignment in 
respect of two properties were found to 
have no interest in one of the properties 
and’ the consideration of the deed was 
not severable assignee was not en- 
titled to proportionate refund. AIR 1964 
Ker 109 and AIR 1930 Mad 856 and AIR 
1945 Mad 363 Relied on. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1964 Ker 109 = 1964 Ker LJ 
_ 112, Banu Rawther v., State 6 
ATR 1945 Mad 363 = (1945) 1 Mad 

LJ 312. Firm Narasingi Vanne- 

chand v. Narasayya 6 
AIR ‘1930 Mad 856 = 59 Mad LJ 

232. Nogalinga Chettiar v. Guru- 

swami Ayyar 6 


M. L. Shrimali, for Appellant: A. L. 
Chopra. for Respondents. 


JUDGMENT:— This is a plaintiff's 
appeal arising out of a suit for refund of 
money paid by him in lieu of assisnment 
of mortgagee rights in his favour by the 
defendant Jin Rai and others. It mav be 
stated, here. that Jin Rai has died dur- 
ing the pendency of this appeal and his 
sons others than Jabar Chand. who was 
already on the record as defendant-res- 
pondent No. 2, have been impleaded 
as lega] representatives. The house in res- 
pect of which the mortgagee rights were 
assigned by Jin Rai and others admit- 
tedly belonged to Bhika, who mortgaged 
the same with Jin Rai and his son Jabar 
Chand for Rs. 350/- bv a registered mort- 
gage deed dated 7-8-42. On 4-1-50 Bhika 
executed a gift deed in respect of this 
house in favour of his wife Smt. Ratni, 
who in her turn sold it on 10-12-55 to 
Tulchha and others. This sale deed was 
attested by Jin Rai and the documents 
in respect of this house which were in 
possession of Jin Rai. were also handed 
over bv him to Mst. Ratni. Only five davs 
after the execution of this sale deed. the 
vendees Tulchha and others withdrew 
their claim to the house in auestion bv 
executing a deed of cancellation of the 
sale. On the same day, that is, on 16-12-55, 
Jin Rai and his son assigned the mor- 
tgagee rights and a money decree dated 
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8-5-51 for Rs. 851/- obtained by Jin Raj 
and others against Khumakalal. in favour 
of Khuma for Rs. 1.000/-. The assignment 
deed has been placed on the record and 
marked Ex. 3. 


2. It may now be relevant to turn 
to another set of facts pertaining to the 
insolvency of Bhika. the owner of the 
house. Bhika had admittedly run into 
heavy debts and he applied for being de- 
clared an insolvent. His application was 
accepted and on 25-6-55 Bhika was ad- 
judged an insolvent. The house in aues- 
tion had been attached bv one of his 
creditors. viz., Mishrimal, in execution of 
the decree obtained by him. Consequent- 
lw a claim was filed by Khuma before 
the insolvency Court in respect of this 
house alleging that he was its mortgagee 
by virtue of assignment of the mortgasee 
rights in his favour by Jin Rai and 
others. Khuma’s claim was, however. 
dismissed by the insolvency Court bv its 
order dated 16-11-57. a copy of which has 
been placed on the record and marked 
Ex. 1. Khuma went in appeal, but his 
appeal was dismissed by this Court (S. B. 
Civil] Mise. Appeal No. 12 of 1958 — 
Khuma v. Mishrimal and another, decided 
on 10-3-58). Copv of this order is mark- 
ed Ex. 2. Thus having lost his claim in 
respect of the house in question in the 
insolvency proceedings right up to the 
High Court. Khuma instituted the pre- 
sent suit in the Court of the Munsif. 
Sojat, for return of Rs. 1,000/. paid by 
him to Jin Rai and others in lieu of as- 
signment of the mortgagee rights in his 
favour and certain other incidental char- 
ges such as registration fee. and other 
expenses incurred by him. The total 
claim is for Rs. 1.600/-. 


3. The defendants denied the 
plaintiffs claim. After recording the evi- 
dence produced bv the parties. the trial 
Court dismissed Khuma’s suit and its 
judgment and decree were uvheld in ap- 
peal by the Civil Judge. Sojiat. Hence 
this second appeal by Khuma. 


4. It has been argued bv the 
learned counsel for the appellant that 
the consideration for the assignment deed 
having failed. the plaintiff Khuma should 
have been granted a decree for return of 
the amount of Rs. 1,000/- along with 
other items of expenses incurred by him 
in this connection. It is submitted that 
the judgment of the insolvency Court 
dated 16-11-57 upheld by the High Court, 
became firal bv virtue of Section 4 of 
the Provircial Insolvency Act and the 
finding in the insolvency proceedings 
that there was no subsistine mortgage on 
16-12-55 when the mortgagee rights 
were assigned by Jin Rai and others in 
favour of Khuma has become final. It 
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has been argued that Jin Rai has admit- 
ted having received Rs. 1,000/- from the 
plaintiff at the time of execution of the 
assignment deed and therefore. the as- 
signors are entitled to get back the 
amount. On the other hand. learned 
counsel for the respondents has contend- 
ed that the whole transaction of assign- 
ment of the mortgagee rights was sham 
and colourable and that as a matter of 
fact Khuma was in know of the actual 
state of affairs and conseauently he can- 
not take advantage of the findings of the 
Insolveney Court. Besides, he has also 
contended that the subiect-matter of as- 
signment was not only assignment of 
mortgagee rights. but also of monev de- 
cree for Rs. 851/- and the plaintiff has 
failed to allege, much less prove, that the 
assignors had no interest in the decree 
either and since the consideration of the 
assignment deed is not severable, there 
cannot be proportionate refund. 

5. In my opinion. the last point 
urged by the learned counsel for the res- 
pondents is more formidable and the an- 
peal can be disposed of on this point 
alone. There is no denving the fact that 
by the assignment deed Jin Rai and 
others assigned not only the mortgagee 
rights in respect of the house in auestion, 
but also a monev decree of Rs.  851/- 
obtained by them against Khuma Kalal. 
There is not a word in the plaint that the 
assignors had no interest in the decree or 
that the plaintiff’s claim in respect of the 
amount due under the decree had also 
been negatived by the Insolvency Court. 
The plaintiff's evidence is conspicuously 
silent on this point altogether. with the 
result that even if what has been stated by 
the plaintiff in the plaint as well as in 
his evidence, is accepted, it _ only leads 
to the conclusion that the assignors had 
no subsistine interest as mortgagee in 
the property in auestion on the date of 
assignment. But what about the decree 
assigned by them in favour of the plain- 
tiff? The utmost. therefore. that can be 
said in favour of the plaintiff is that out 
of the two properties assigned to the 
plaintiff, the assignors had no interest ir 
one. If that be so, even then the aues- 
tion arises is the consideration of the 
assignment, viz., Rs. 1,000/- severable? 
If it is not there cannot be proportionate 


refund. 

This proposition seems to be 
well established. Reference in this con- 
nection may be made to Bapu Rawther 
v. State of Kerala. AIR 1964 Ker 109 
Navalinga Chettiar v. Guruswami Avvar. 
AIR 1930 Mad 856 and Firm Narasingi 
Vannechand v. Narasayya. AIR 1945 Mad 
363. It has been held in, AIR 1964 Ker 
109 that where there is no total failure 
of consideration by reason of two dif- 
ferent properties having been sold in one 
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lot for single consideration and the de- 
faulter being found to have title in one 
of them then unless the consideration is 
severable, the purchaser would not be 
entitled to proportionate refund of 


.money. No contrary authority on the 


point has been brought to mv notice bv 
the learned counsel for the appellant. 
The finding on this point bv itself is thus 
sufficient to non-suit the plaintiff. In 
this view of the matter I do not consicer 
it necessary to address myself to the 
other aspect of the case. viz.. whether the 
plaintiff was aware of the whole nature 
of the transaction commencing from the 
execution of the sale deed by Mst. Raini 
on 10-12-55. in favour of Tulchha and 
others. persons no other than the nephews 
of the plaintiff himself and as such he 
cannot take advantage of his own fraud. 


7. The result is that I do not find 
any force in this appeal and hereby dis- 


miss it. In tHe circumstances of the case 
I eave the parties to bear their own 
costs. 


‘Second appeal dismissed. 


AIR 1974 RAJASTHAN 29 (V 61 C 10) 
C. M. LODHA. J. 

Roop Narain, Petitioner v. M/s Prem- 
chand T. Nathani and others, Non-peti- 
tioners, 

Civil Revn. No. 501 of 1971. D/- 22-8- 
1973 against order of R. K. Agrawal. 
Addl. Civil J., Jodhpur D/- 2-3-1971. 

Index Note:— (A) Civil P. C. (1908), 
Order 6, Rule 17 and Sec. 115 (c) — Re- 


fusal to allow amendment — Revision 
— Interference. 
Brief Note:-— (A) Where in dis- 


allowing the amendment of plaint, the 
lower Court ignored the well established 
principles of law and reached to the con- 


clusions arbitrarily and not judicially, 
High Court will interfere in revision 
under Section 115 (c). (Para 7) 


Index Note:— (B) Civil P. C. (1908), 
Order 6. Rule 17 — Amendments which 
should be allowed. 

Brief Note:— (B) The amendment 
which would not alter the nature of suit 
or a cause Of action or make a new ease 
but was only to make some of the plead- 
ings more specific which was necessary 
for determining the real question of con- 
troversy between the parties and the 
defendants were not taken by surprise, 
should be allowed. 

Thus where on denial of the alleged 
partnership between defendants 2 and 3 
the plaintiff. before the parties led anv 
evidence, sought to amend the plaint by ` 
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adding an alternative plea that defen- 
dants 1 and 2 must be held bound bv 
acts of defendant 3 who was acting as 
an agent on behalf of all the three de- 
fendants. no new case was being made 
and the amendment could be allowed. 


(Para 7) 

Cases Referred: Chronological Paras 
1970 Rai L. W. 320 = ILR (1970) 

20 Rai 88, Harakchand v. State 4 
AIR 1953 SC 23 = 1953 SCR 136. 

Keshardeo v. Radha Kishan 4 
AIR 1948 Nag 258 = 1948 Nao LJ 
477. (FB) Narayan Sonaji v. 

Sheshrao 4 

R. L. Jangid, for Petitioner; Govind 


Mal Mehta and A. L. Chopra. for Non- 
petitioners. 

ORDER:— This is a revision appli- 
cation by the plaintiff (in Civil Original 
Suit No. 136 of 1969 pending in the 
court of Additional Civil Judge. Jodhpur) 
from the order dated 2-3-1971 by which 
the learned Judge disallowed the plain- 
tiff’s prayer to amend the plaint so as to 
plead in the alternative that the defen- 
dant No. 3 was acting as an agent of de- 
fendants Nos. 1 and 2. M/s Prem Chand 
T. Nathani and Premchand respectively. 


2. The suit was originally filed 
against all the three defendants on the 
ground that the defendants Nos. 2 and 3 
were partners and were dealing in sani- 
tary-ware and pipe fittings in the name 
and style M/s Premchand T. Nathani. 
The defendants denied partnership be- 
tween the defendants Nos. 2 and 3 and 
thereupon the plaintiff filed an applica- 
tion for amendment of the plaint. 

3. The learned Additional Civil 
Judge has held that the entire case 
would be changed by allowing the pro- 
posed amendment. 

4. A preliminary obiection has 
been raised on behalf of the non-peti- 
tioners that no revision is maintainable 
from an order passed under O. VI. R. 17 
Civil P. C. on an application for amend- 
ment of pleadings. Reliance has been 
placed on the observations of Bose J. in 
the order of reference reproduced “in 
Narayan Sonaji v. Sheshrao Vithoba AIR 
1948 Nag 258 (FB) and it has been urged 
that these observations have been appro- 
ved by their Lordships of the Supreme 
Court in Keshardeo v. Radha Kishan AIR 
1953 SC 23 and Harakchand v. The State 
of Rajasthan, 1970 Rai LW 320. 

5. Bose J. has observed: 

M irisse If that Court entertains the 
application and considers it in accordance 
with the prescribed forms of law. that is 
to say, after hearing the parties and so 
forth, and reaches a conclusion judicially, 


* that is to say. after formally setting out rea- 


sons in writing. I findit impossible to sav 
either that, that Court has not exercised 
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a jurisdiction vested in it by law or that 
lt has refused to exercise such a iurisdic- 
tion The Judge must reach his 
conclusion judicially and not arbitrarily, 
and so forth. Therefore. if a Judge refus- 
ed to hear the parties or one of them, or 
if he flips a coin instead of apvlving his 
mind to the case and giving a judicial 
decision. or if he acts arbitrarily such as 
deciding on the colour of a man’s eyes or 
that of his hair. or if he gives no reasons 
In cases where the law reauires reasons 
to be recorded. then he is not complving 
with the procedure which the law pre- 
scrides for a fair and proper trial. In that 
event interference is called for 
under clause (c). But if he does all that 
and acts fairly and judicially the matter 
cannot, in my judgment. fall within 
clause (c).” 


_ 6. Now let us turn to the word- 
Ings of O. VI, Rule 17 Civil P. C:— 


“The court may at any stage of the 
proceedings allow either party to alter. 
or amend his pleadings in such manner 
and on such terms as may be iust. and 
all such amendments shall be made as 
mav be necessary for the purpose of de- 
termining the real questions in contro- 
versy between the parties.” 


7. It may be pointed out that in 
the present case the application for 
amendment has been made before the 
parties have led evidence. In the original 
plaint it has been no doubt alleged that 
defendants Nos. 2 and 3 are partners in 
the business being carried in the name 
of M/s Prem Chand T. Nathani. But in 
para No. 3 of the plaint it has been fur- 
ther specified that both the said defen- 
dants purchased articles of sanitary- 
ware and pipe fittings from the plaintiff 
from time , to time in the name: M/s 
Premchand T. Nathani and that the de- 
fendant No. 3 acknowledged the correct- 
ness of the accounts on behalf of all the 
defandants every vear and signed the 
same. When the defendants denied the 
factum of partnership between them 
altogether the plaintiff wanted to amend 
the plaint so as to plead in the alternative 
thal in case the alleged partnership was 
not established the defendants Nos. 1 
and 2 must be keld bound by the acts of 
def2ndant No. 3 as he was acting as an 
agent on behalf of all the defendants and 
was making purchases, signing the bills 
and making acknowledgements on their 
behalf. In my opinion the cause of action 
of the suit is not at all changed by the 
proposed amendment. nor has the trial 
court held so. In fact it has been pleaded 
in the original plaint also in vara No. 3 
as stated above that defendant No. 3 
used to sign the accounts on behalf of 
all the defendants. . Thus the fact tha'| 
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defendant No. 3 was acting on behalf of 
the defendants is there in the original 
plaint also and all that is sought to be 
introduced by the amendment is to make 
the pleadings more specific and to State 
the inference which may be drawn from 
the acts of defendant No. 3. It is. there- 
fore, not a case where the defendants 
have been taken by surprise. In my 
opinion the observation of the trial court 
that by the proposed amendment the 
entire case is changed is wholly arbitrary 
and in disregard of the original pleading. 
The trial court has not addressed itself 
to the requirements of Order 6. Rule 17 
Civil P. C. which enioins upon the court 
to allow all such amendments as mav be 
necessary for the purpose of determin- 
ing the real questions in controversy 
between the parties. Here it mav not be 
lout of place to point out that even under 
the Partnership Act a partner is deemed 
to be the agent of the firm for the pur- 
pose of business of the firm. The nature 
of the suit is. therefore. not altered by 
the proposed amendment nor does it 
cause any prejudice or surprise to the 
‘opposite party. On the other hand it is 
necessary for the purpose of determin- 
ing the real questions of controversy be- 
tween the parties. In disallowing the 
plaintiffs prayer the court below has 
ignored the well established principles 
to be kept in mind in the matter of 
allowing amendments and its finding 
cannot be said to be a judicial one. In 
this view of the matter. a case for inter- 
ference has been made out under Section 
115 (c) of the Code of Civil Procedure. 


8. Accordingly. I allow this revi- 
sion application and modify the order of 
the trial court dated 2-3-1971 and direct 
that besides the other amendments 
allowed by the trial court the plaintiff 
be also allowed to amend the para No. 2 
of the plaint as prayed in his application 
dated 19-1-1971. Since the Court below 
has already awarded Rs. 50/- as costs to 
the defendants for allowing certain other 
amendments prayed for in the same 
application, I do not consider it proper 
to allow any further costs to the defen- 
dants for allowing this amendment. The 
costs of this revision application will be 
easy, 


9. Let the record of the case be 
sent forthwith to the trial court for pro- 
ceeding according to law. 


Revision allowed. 
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AIR 1974 RAJASTHAN 31 (V 61 C 11) 
C. M. LODHA, J. 

State of Raiasthan Petitioner v. 
M/s Sindhi Film Exchange Non-Petitioner. 

Civil Revn. No. 563 of 1970. D/. 19-7- 
1973. against order of Ranieet Chand J. 
Sm. C. C. Jaipur City D/- 18-5-1970. 

Index Note:— (A) Rajasthan Small 
Cause Courts Ordinance (8 of 1950) Sch. 
Art. 3 — Article contemplates some dis- 
tinct act and not a mere omission of duty. 

Brief Note:— (A) Certain contract 
was entered into by the plaintiff with 
Assistant Engineer of the State Govern- 
ment. Next dav the Assistant Engineer 
communicated to the plaintiff that for 
certain reasons the Government was not 
prepared to stick to the contract. Cn 
plaintiff's suit for damages brought in the 
Court of Small Causes against the State 
Government. 

Held, that the suit was essentially for 
a breach of contract by the Government. 
It was not a suit concerning any act or 
order purporting to be done or made bv 
a Asst. Engineer in his official capa- 
city. 

: The breach of contract was not com- 
mitted under cover of any alleged autho- 
ritv conferred upon Asst. Engineer. as of- 
ficer of the Government but it was such 
act as any private individual might have 
been held liable for. The suit was there- 
fore not excepted from the cognizance of 
a Court of Small Causes. (Paras 10. 11) 


Index Note:— (B) Civil P. C. (1908), 
O. 18 R. 13 — Suit for damages in Court 
of Small Causes — No agreement be- 
tween parties to give evidence bv affida- 
vits, nor anv order permitting plaintiff to 
do so — Court should have recorded evi- 
dence under O. 18 R. 13 though it could 
make memorandum of substance of what 
the witness deposed. (Para 12) 


Index Note:— (C) Civil P. C. (1998), 
0.19, R.1 — Affidavit not properly veri- 
fied is no affidavit in the eye of law. 

(Para 12) 


Cases Referred: Chronological Paras 

AIR 1970 Bom 307 = 72 Bom LR 
150, Chunnilal R. & Co. v. Union 
of India 4.6 

AIR 1960 Madh Pra 30 = 1959 
MPLJ 1203. M. R. Salunke v. R. 
Zalim Singh 

AIR 1940 Oudh 245 = 1940 Oudh LR 
191, Sital Prasad v. United Pro- 
vinces 

AIR 1914 Mad 578 (1) = 27 Mad LJ 
732. Secretary of State v. Aylava- 
jiula Ramabrahman 4,7 

A. K. Mathur. Dy. Govt. Advocate, 
for Petitioner: N. M. Kasliwal for Non- 
petitioner. 
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_ ORDER:— This is a revision applica- 
tion by the defendant under Section 23 
of the Rajasthan Small Cause Courts Or- 
dinance, 1950 (Ordinance No. VIII of 1950) 
from the judgment and decree by Judge, 
Small Cause Court. Jaipur City. dated 18- 
5-70 by which an ex parte decree for 


Rs. 500/- was passed against the peti- 
tioner. 
2. Two points have been argued in 


support of the revision application. It is 
submitted in the first instance that the 
Small Cause Court had no jurisdiction to 
try the suit and secondly it is argued that 
there is absolutely no legal 
which the decree can be sustained. 


2. The plaintiff non-petitioner al- 
leged in the plaint that he had entered 
into a contract with the Assistant En- 
gineer. Engineering Cell (Fisheries). Gov- 
ernment of Raiasthan. Jaipur. to sunply 
two generators on hire for five days 
from 28-5-69 onwards. But bv his letter 
dated 28-5-69 received at about 5 p. m. 
marked Ex. 4. the Assistant Engineer 
cancelled the contract. The plaintiff's 
case is that, on account of the said act of 
the Assistant Engineer, he was put to a 
loss of Rs. 500/- for which he filed the 
present suit in the Court of Small Causes. 
Jaipur City. The defendant. the State of 
Raiasthan, neither filed a written state- 
ment Nor put in appearance on the ad- 
journed date of hearing and conseauent- 
lv on the basis of an affidavit filed by 
the plaintiff. the learned Judge decreed 
the plaintiff's suit (ex parte) as prayed. 


4. The contention of learned coun- 
sel for the petitioner is that the suit is 
not for damages. pure and simple, 
on account of breach of con- 
tract but is one concerning an act or 
order made by an officer of the State 
Government in his official capacity and is, 
therefore. excepted from the cognizance 
of a Court of Small Causes under Art. 3 
of the Schedule anpended to the Ordin- 
ance. In support of his contention. he 
has placed reliance on Sital Prasad v. 
United Provinces AIR 1940 Oudh 245. On 
the other hand. learned counsel for the 
non-npetitioner has urged that the present 
is a case of mere failure on the part of 
the Government officer to carrv out a 
contract and conseauently it cannot be re- 
garded as a suit concerning an act or 
order purporting to be done or made bv 
an officer of the Government in his of- 
ficial capacity. He has relied upon Secre- 
tary of State v. Avlavaiiula Ramabrah- 
man AIR 1914 Mad 578 (1). M. R. Salunke 
v. R Zalimsingh AIR 1969 Madh Pra 30 
and Chunnilal R. & Co. v. Union of India 
AIR 1970 Bom 307 


5. Article 3 of the 
the Small Cause Courts 


Schedule to 
Ordinance on 
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which reliance has been placed reads as 
under:— 


“3. A suit concerning an act or order 
purporting to be done or made by any 
other officer of the State Government in 
his official capacity or bv a Court of 
Wards. or by an officer of a Court of 
Wards in the execution of his office.” 

6 From the language of the Or- 
dinance. it is clear that the act contem- 
plated by this article is nota mere neglect 
or omission of duty. such as any private 
individual may be guilty of, but it means 
some distinct act purporting to be done by 
a Government officer under the authority 
of his office and reasonably falling within 
the scone of such authority: and the 
plaintiff. to bring a case under this 
Article. must allege some particular act 
of a particular official which has given 
rise to the suit. In AIR 1970 Bom 307 
(supra). it was held that a suit for com- 
pensation for Joss or iniury to goods en- 
trusted to a Railway as a carrier is essen- 
tially a suit for damages for breach of 
contract and such a breach of contract 
committed by a railway administration 
cannot be regarded as an act done or pur- 
porting to be done by or by order of the 
Central Government within the meaning 
of Art. 1. It was further held that Arti- 
cle 3 also does not cover a suit on a 
breach of contract by the railway admin- 
istration because a breach of contract 
cannot be regarded as an act purporting 
to be done bv an officer of the Central 
Gcvernment in his official capacity. It 
wes also observed that no specific act of 
an officer cf the Central Government is 
required to be alleged by the plaintiff 
who files a suit for compensation for loss 
or injury to his goods entrusted to a rail- 
Way as a public Carrier. 


Ti AIR 1914 Mad 578 (1) (supra) 
wes also a zase of recovery of the amount 
due to the plaintiff under a contract en- 
tered into by him with the Government 
and the dispute between the parties was 
that the plaintiff alleged that he had per- 
formed his part of the contract and. was 
entitled to the amount due to him under 
it whereas the defendant’s case was that 
the work undertaken bv the plaintiff had 
not been carried out. The learned Judges 
were of the opinion that Art. 3 Schedule 2 
of the Provincial Small Cause Courts Act 
does not aņplv to a suit for damages on 
ae of the failure to perform a con- 
tract. 


8. In AIR 1940 Oudh 245 (supra) 
the plaintiff had tendered for the supply 
of moonj grass to the jails of the United 
Provinces and had deposited some monev 
by wav of securitv for the performance 
of the contract. The Insrcector General 
of Prisons cancelled the acceptance of the 
tender and ordered forfeiture of the se- 
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curity money. The plaintiff sued in the 
Court of Small Causes for damages for the 
cancellation of the tender and for return 
of security amount. It was held thatthe 
suit was not maintainable in a Small 
Cause Court. Yorke J. observed that the 
very essence of the suit was a claim 
founded on the allegation that the Ins- 
pector General of Prisons was not en- 
titled to accept or at any rate forfeit 
the security amount deposited under it 
and that the Provincial Government was 
liable for damages arising out of other 
consequences of that act. 


9. The auestion is not free from 
difficulty. However. what appears to me 
to be of importance in a case like the 
present is to find out as to what is the 
foundation of the plaintiff’s claim and as 
to whether it is the breach of contract 
which had given rise to a suit for dama- 
ges Or itis the act or order purporting to 
be done or made by any officer of the 
Government in his official capacity which 
has given nise to the suit for damages 
arising out of consequences of that act. 


10. In the present case. the es- 
sence of the matter is that the Govern- 
ment had committed a breach of contract. 
The letter issued by the Assistant En- 
gineer only demonstrates the alleged 
breach and does not entail anv further 
consequences. In the Oudh case (supra) 
the Inspector General of Prisons had not 
only cancelled the tender but had for- 
feited the security amount and, therefore. 
the order was of much conseauence. On 
going through the letter Ex. 4. I am in- 
clined to think that it is a communica- 
tion by the Assistant Engineer to the 
plaintiff that for certain reasons the Gov- 
ernment was not prepared to stick to the 
contract. The suit for damages could be 
maintainahle in the present case even if 
no specific act of an officer as evidenced 
by Ex. 4 was alleged. Thus the essence 
of the matter in the present case is breach 
of the contract cn the part of the Gov- 
ernment and the suit cannot be said to be 
a suit concerning anv act or order pur- 
porting to he done or made by anv of- 
ticer of the Government in his official 
capacity, 

11. There is another reason for 
coming to this conclusion and it is this 
that the breach of contract was not com- 
mitted under cover of anv alleged autho- 
rity conferred uvon the Assistant En- 
gineer as Officer of the Government but 
was slich an act as anv private individual 
or a private company might have been 
held liable for. In this view of the mat- 
ter, I hold that the suit is not excepted 
from the cognizance of a Court of Small 
Causes, 

12. The other point urged by the 
learned Depuiv Government Advocate is 

1974 Raj./3 II G—40 


= Mahesh Metal Works v. Union of India 


Raj. 33 


of course more formidable. A perusal of 
the order sheets of the court below 
shows that neither there was anv agree- 
ment between the parties to give evi- 
dence by affidavits nor was there anv 
order permitting the plaintiff to do so. It 
was, therefore, necessary for the court to 
have recorded evidence under O. 18 R. 13 
C.P.C. though it could have made a 
memorandum of a substance of what the 
witness deposed. Besides that. on looking 
into the affidavit, I have found that it had 
not been properly verified. and is conse- 
quently no affidavit in the eve of law. 
There being no other evidence in the 
Case except the affidavit of the plaintiff 
which, as I have held above, is inadmis- 
sible. the decree granted by the lower 
court cannot be sustained. 


13. Accordingly I partly allow 
the revision application. set aside the 
judgment and decree of the court below 
and remand the case to it for fresh trial 
in accordance with law. There will be no 
order as to Costs. 

Revision partly allowed. 


AIR 1974 RAJASTHAN 33 (V 61 C 12) 
C. M. LODHA, J. 

Firm Shri Mahesh Metal Works, Ap- 
pellant v. Union of India and another, 
Respondents. 

Civil Second Appeal No. 446 of 1966. 
D/- 18-4-1973 against Judgment and de- 
cree of G. M. Mehta, Dist, J., Aimer. D/- 
16-3-1966. 

Index Note:— (A) Railways Act 
(1890), Section 80 — Suit for compensa- 
tion for short delivery of goods-— Goods 
carried on two different railwavs — 
When delivering railway becomes liable. 


Brief Note:— (A) When goods are 
carried on two different railwavs and 
there is a short delivery by the deliver- 
ing railway which is other than the one 
accepting goods initially the delivering 
railway can be made liable onlv if it is 
proved that the loss accurred on account 
of misconduct or ‘negligence on the part 
of such railway. (Para 9) 

Index Note :— (B) Railways Act 
(1890) S. 78B (Corresponding to S. 77 
of the old Act) — Goods carried on two 
railways — Railway initially accepting 
goods merely using forms of delivering 
railway — Two railways separate — Ac- 
cepting railway does not become agent of 
delivering railway — Suit for compen- 
sation — Notice to accepting railway 
necessary. (Para 9) 

A. L. Mehta, for Appellant; B. R. 
Jain. for Respondent No. 2. a 
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JUDGMENT:— This is a second ap- 
peal by the plaintiff. whose suit for re- 
covery of Rs. 2322.44 paisa on account of 
short delivery of goods by the Railway 
was dismissed bv the learned Civil Judge. 
Kishengarh. The plaintiff was unsuccess- 
ful in the first appeal also and conse- 
quently he has filed this second appeal 
from the judgment and decree of the Dis- 
trict Judge, Aimer dated 16-3-1966. 


2. The plaintiff-appellant carries 
on business of manufacture and sale of 
brass and copper wares at Madangani- 
Kishengarh. It imported 2037 ingots of 
electrolytic copper from Canada and en- 
trusted them to the defendant No. 2. the 
Trustees of the Port of Bombav (which 
expression will hereinafter be referred to 
as BPT) for transmission and deliverv to 
the plaintiff at Kishengarh. At the time 
of delivery the consignment was found to 
be short by 26 ingots, that is onlv 2011 
pieces were delivered. It was alleged that 
the short delivery was due to misconduct 
or negligence on the nart of either the 
Western Railway or the BPT. After serv- 
ing a notice dated 16-12-60 on the Wes- 
tern Railway, a copv of which has been 
placed on the record and marked Ex. 
the plaintiff filed the present suit in the 
Court of the Senior Civil Judge. Kishen- 
garh for recoverv of Rs. 2322.44 paisa on 
account of the price of 26 copper ingots. 
interest etc. on 18-9-1961. It mav be 
stated here that originally the suit was 
filed against the Union of India repre- 
sented by the Western Railway through 
its General Manager. alone and subse- 
quently it was amended on 30-9-1961 sc 
as to add BPT Railwav as defendant No. 
2. 


3. After recording the evidence 
produced by the parties the learned Civil 
Judge, Kishengarh held that it was prov- 
ed that the two wasons booked under 
RR in suit contained 2037 pieces of loose 
copper ingots weighing 457 Qtls. 9 KGms. 
He further found that the plaintiff. had 
failed to prove any negligence or mis- 
conduct on the part of Western Railwav. 
and loss, if there was anv in the con- 
signment it was at the Alexendra Rail- 
way Bombay Port Trust. Thus having 
absolved the Western Railway of the 
liability for the shortage the learned Civil 
Judge further found that since the plain- 
tiff had failed to serve notice under Sec- 
tion 77 of the Indian Railways Act as it 
existed before the amendment of 1961 
the suit was liable to be dismissec 
against the BPT also. In this view of 
the matter the learned Civil Judge dis- 
missed the plaintiff’s suit against both the 
defendants. ; 

4 In appeal the learned District 


Judge. Ajmer held that there was no 
satisfactory evidence on the record to 
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hold that 2037 ingots were actually 
loaded at the Alexendra Dock Railway 
Station of BPT Railway. This finding 
itself was sufficient for the disposal of 
the appeal. but the learned District 
Judge examined two other points aiso 
canvassed on behalf of the plaintiff and 
held that it was not proved that ihe 
BPT Railway was acting as an agent of 
the Western Railway and further that 
the shortage in the consignment, if any, 
ogcurred before the :Western Railway 
took charge of the contents of the wagons 
for transhipment at the Sabarmati Rail- 
way Station. and, therefore the Western 
Railway wes not responsible for the 
shortage It was also held that it was 
obligatory for the plaintiff to have serv- 
ed a notice under Section 77 of the Act 
on the BPT Railway and since it was not 
dione, no decree could be granted against 
the BPT Railway also. 


5. There is no denying the fact 
that no notice was served on the BPT 
Railway within limitation prescribed by 
law. The learned counsel for the ap- 
pellant has however urged that since BPT 
Railway had come to know of the short 
delivery by telegram Ex. A. 4 sent from 
Sabarmati, it should be construed as a 
sufficient notice to the BPT Railway of 
the short delivery. In support of his con- 
tention learned counsel relied on Jetmull 
Bhojraj v. D. H. Railway AIR 1962 SC 
1879. Mahadeva Ayyar v. S. I. Rly AIR 
1922 Mad 362, and G. G. in Council v. 
Ajithbhai AIR 1952 Mad 1795. In my 
opinion none of these authorities helps 
the appellant. The Supreme Court case 
deals only with the objects behind the 
provisions regarding notice and it has 
further laid down that it is incumbent 
on the claimant toserve a noticeon Rail- 
way Administration whom he wishes to 
make liable for his claim and no railway 
administration on which notice has not 
been served under Section 77 can be 
made liable for payment of compensation 
to the claimant. The Madras cases relied 
upen by the learned counsel are alto- 
gether distinguishable on facts. The pur- 
port of these decisions is that there is 
sufficient compliance with the require- 
ments of the provisions regarding notice, 
if the agent or manager has knowledge 
of the claim within the specified time by 
the subordinate officer sending notice or 
informing of its contents, It has not 
been proved in the present case that the 
Western Railway had informed the BPT 
Railway of the claim made by the 
plaintiff within the prescribed time. 
Ex. A. 4 does not pertain to the claim 
at all. It is only an information sent by 
the Western Railway from Sabarmati to 
the BPT Railway at Alexendra Station 
that the seals of the wagons were found 
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intact but there were only 991 ingots 
in one of the wagons as against the label 
entry of 1017 ingots. The telegram 
Ex. A. 4 cannot, therefore, be construed 
as notice, 


6. Then it was argued that BPT 
Railway was an agent of the Western 
Railway and therefore no separate notice 
to BPT Railway was necessary. It may be 
pointed out that in the Goods Tariff of 
the Indian Railways BPT is mentioned as 
a separate Railway. It has neither been 
pleaded nor proved that BPT is acting 
only as an agent of the Western Railway 
or for the matter of that any other 
Railway. The mere fact that the forms of 
the Western Railway were used by the 
BPT Railway at the time of accepting 
the consignment in question cannot be a 
ground to hold that the BPT Railway is 
acting as the agent of the Western 
Railway or was an agent of the Western 
Railway at the time it accepted the con- 
signment in question. In view of what 
has been stated above the suit against the 
PBT Railway must fail for want of notice 
and was rightly dismissed by the courts 
below. 


Ts The next important question 
is whether the Western Railway on 
whom the notice as required by Sec- 
tion 77 had been admittedly served can 
be made liable for the plaintiffs clains 
The answer to this question depends up- 
on two facts :— 


(i) Whether 2037 pieces were actual- 
ly loaded in the wagons at Alexendra 
Railway Station. and 

(ii) Whether shortage of 26 ingots 
took place in the course of transit on the 
Western Railway? 


On the first point the learned Civil 
Judge has returned an answer in favour 
of the plaintiff. He has held on the basis 
of evidence of P. W. 3 K. Laxman 
Bill Ex. 8, Forwarding Note 
. Railway Receipt Ex, 5, Bill of 
entry for consumption issued by the BPT 
Ex. 3, and the receipt issued by the 
Bombay Port Trust for wharfage charges 
Ex. 7, that 2037 pieces were actually con- 
signed with the BPT 
Alexendra. The learned District Judge 
however held that the evidence on the 
point is not satisfactory. He has referred 
to the statement of P. W, 3 K. Laxman, 
the forwarding note Ex. 4, railway re- 
ceipt Ex. 5 and the statement of D. W. 1 
Sadashiv in the course of his discussion 
on this point. He has further observed 
that it is not clear from the statement of 
P. W. 3 K. Laxman that all the 2037 
ingots were actually loaded in the wagons 
On going through the statement of P. W. 3 
K. Laxman, however, I find that he had 
actually counted the ingots and had got 
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them loaded in the wagonsin his presence. 
He was an employee of the clearing agent 
of the plaintiff viz. National Transport 
Company. Bombay. He has further stated 
that 1017 ingots were loaded in ‘one wagon 
and 1020 in another. He has also stated 
that the clerk of the BPT Railway was 
present at the time of loading and had 
also counted the pieces and had thereafter 
prepared two loading sheets. No doubt 
at one place he has stated that ingots 
were taken out of the steamer and since 
they constituted costly metal, they were 
placed on one side for safety, In this 
connection he has stated that he was 
not then present. «The learned Dis- 
trict Judge has misread this part of the 
statement of the witness when he has 
observed that it is not clear from his 
statement that all the 2037 ingots were 
actually loaded in the wagons. The 
learned District Judge has not further 
dealt with various documents relied up- 
on by the learned Civil Judge. The evi- 
dence of D. W. 1 Sadashiv does not 
rebut the evidence of P. W, 3 K. Laxman 
and the inference deducible from the 
various documents relied upon by the 
learned Civil Judge. The finding of the 
learned District Judge on this point is 
therefore vitiated and in agreement with 
the learned Civil Judge I hold that 
the plaintiff has succeeded in proving 
that 2037 ingots of copper were actually 
paced at BPT Railway Station, Alex- 
endra. 


8. The next important question 
therefore now is whether the shortage 
took place on the Western Railway? In 
AIR 1962 SC 1879 it was held that under 
Section 80 of the Railways Act, it is for 
the consigner to establish if he wants to 
sue the Railway Administration other 
than which booked the consignment thiat 
the damage had occurred on its system 
but where a consignor receives the con- 
signment in a damaged condition from 
the delivering railway the burden would 
shift to the delivery railway to show 
that the damage had not occurred on its 
railway. The burden could be discharg- 
ed by showing that the consignment was 
already damaged before it was received 
by the railway. There is no denying the 
flact that the shortage had been discover- 
ed at Sabarmati Railway Station vice 
Ex. A, 4, . W. 4 Rajendra Prasad 
Sharma hasstated that he was Goods 
Clerk at Sabarmati at the relevant time 
and that when the two wagons in which 
the goods in question were loaded were 
found duly sealed. It may be mentioned 
that this change in transhipment at 
Sabarmati had to be effected as the 
goods had to be transhipped from Broad 
Gauge to Meter Gauge. D. W. 5 Devi- 
dayal has further stated that he was the 
Seals’ Checker at the Sabarmati Rail- 
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way Station at the relevant time and 
that the Seals Ex. A6-to Ex. A8 were 
intact. He further states that 26 pieces 
were found less in the consignment in 
question and thereupon a telegram Ex. 
A, 4 was sent to BPT. In this connec- 
tion D. W. 1 Sadashiv hasstated that he 
was Assistant Goods Clerk at BPT Rail- 
way Station September 1960 when the 
goods in question were loaded. He also 
states that he had prepared the loading 
sheet, bracket label and sealed cards and 
also put rivets and EP Tacks. 


9. There is no doubt that there 
was short delivery of goods inasmuch as 
the delivery was short by 26 ingots. 
But it is not clear within whose jurisdic- 
tion i. e. of BPT or Western Railway 
loss occurred by pilferage or otherwise. 
In fact learned counsel for both the 
parties failed to show where the jurisdic- 
tion of BPT ended and that of Western 
Railway started. Now the position in 
law is that so far as the Railway Com- 
pany which contracted to carry the goods 
partly over its own railway is concerned, 
it is responsible for the goods for the 
whole journey which may partly extend 
over other railway administration unless 
it has limited its liability by agreement, 
but so far as railways other than the 
railway who initially accepted the con- 
signment are concerned, they would be 
liable only if it is proved that the loss 
occurred on account of the misconduct 
or negligence of such railway. Section 
74-D of the Railways Act as it stood 
before 1961 envisages a disclosure in the 
form of a precise statement how the 
consignment was dealt with by the ad- 
ministration followed by evidence at the 
trial in proof of the statement and 
if negligence or misconduct cannot fairly 
be inferred from the evidence of the 
railway, then the burden of proving the 
negligence or misconduct shifts to the 
consignor. In the present case no dis- 
closure was asked for by the consignor 
before the filation of the suit as to 
how the goods had been dealt with. From 
the evidence placed on the record and 
from the pleadings of the Western Rail- 
way it cannot be inferred that the 
Western Railway had been guilty of any 
misconduct or negligence. From the 
evidence examined by the defendants it 
is clear that after the goods had been 
placed in the wagons at Alexendra 
Railway Station they were duly sealed, 
locked and riveted and the seals, locks 
and rivets were in order when the 
wagons reached at Ahmedabad for tran- 
shipment to wagons over meter gauge. 
The plaintiff has not been able to make 
out case of misconduct or negligence on 
the part of the Western Railway nor has 
it been able to show that the loss occur- 
red on the Western Railway. Conse- 
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quently, the plaintiff cannot get a decree 
against the Western Railway either. 


10. Tae result is that no case has 
been made cut for interference with the 
judgment and decree of the Court b2low 
and the appeal is hereby dismissed. How- 
ever, in the circumstances of the case, | 
make no orcer as to costs. 

No other point was argued, 


Learned counsel for the appellant 
prays for leave io appeal to Division 
Bench. However, I do not consider this 
case a fit one for grant of leave. The 
praver is disallowed. 

Appeal dismissed. 
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B. P. BERI. C. J. AND K. D. 
SHARMA, J. 


Smt. Bhanwari Bai, Appellant v. 
Joharilal Soni, Respondent. 


D, B. Civil Insolvency Appeal] No. 50 
1972, D/- 26-9-1973, against order of 
Mahendra Bhushan Sharma, Addl. Dist. 
J.. No. 1, Jodhpur, D/- 3-3-1972. 

Index Note:— (A) Provincial Insol- 
vency Act (1920), Ss. 4, 53 — Scope of 
S. 4 — Deed of gift made seven vears 
before adjudication of the insolvent — 
Insolvency Judge cannot enquire into it 
in exercise of S. 4 powers. 


Brief Note:-— (A) S. 4 is subjec: to 
the limitations imposed by S. 53 of the 
Act and if there is a transfer which is 
void ab initio for any reason and which 
does not fall within the ambit of S. 53 
then it is not the Court of Insolvency 
which would decide the dispute but the 
Ordinary Civil Court. The Legislature 
having regard to human behaviour was 
not prepared to extend the period of 
designing {by insolvent in order to 
transfer property in anticipation that he 
may have to seek adjudication as insol- 
vent) beyond two years, The word 
‘voidable’ in Section 53 is not employed 
to distinguish it from the word ‘void’. 
It could not be the intention of the 
legislature that a transfer, however old 
in point of time from the date of the 
presentation of the insolvency petition 
could be questioned in the course of insol- 
vency proceedings on merely alleging 
that it was void ousting the jurisdiction 
of the ordinary civil court. AIR 1929 All 
105 (FB) Dissented from. AIR 1967 SC 
1780. Relied on. (Parg 15) 


M. B.L PEEN and R. I. Purohit, 
Appellart; U. L. Gupta, for Respon- 
dent. 

BERI, C. J.u-— Pyarelal executed a 
deed of gift on November 7, 1961 in 
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favour of his wife Smt Bhanwari Bai. 
On October 15, 1968. upon his own ap- 
plication, Pyarelal was adjudged as an 
insolvent. On behalf of the receiver the 
deed of gift in favour of Smt, Bhanwari 
Bai was challenged on January 4, 1968. 
The learned Additional District Judge 
No. 1, Jodhpur. upheld the objection of 
the receiver and declared the deed of 
gift as void. Smt. Bhanwari Bai has 
now come up in appeal. 


2. Mr. Mukat Behari Lal Bhar- 
gava appearing for the appellant has 
urged that Section 4 of the Provincial 
Insolvency Act (hereinafter called ‘the 
Act”) is subject to the other provisions 
of the Act as the opening words of sub- 
sections (1) and (2) indicate. Therefore, 
the deed of gift which was executed two 
years before the date of the adjudication 
of the insolvent could not be enquired 
into by the Insolvency Judge in exercise 
of his powers under section 4 of the Act. 
He urged that tne Full Bench decision re- 
ported in Haji Anwar Khan v Md. Khan, 
AIR 1929 All 105 (FB) contained adis- 
senting judgment of Sen J. the reasoning 
whereof has been accepted in Amjad Ali 
v. Nandlal Tandon. AIR 1930 Oudh 
314. This question also received a close 
consideration by the learned Judges of 
the Nagpur High Court in G. N. Godbole 
v. Mt. Nanibai, AIR 1938 Nag 546, Mr. 
Bhargava urged that whatever might 
have been the divergence of opinion 
between different High Courts with 
regard to the powers conferred by Sec- 
tion 4 of the Act the matter has now 
been set at rest by the decision of the 
Supreme Court in Hansraj v. Rattan 
Chand, AIR 1967 SC 1780 wherein the 
view expressed by the learned Judges of 
the Rangoon High Court in Ma Sein Nu 


v. U. Mg. Mg. AIR 1934 Rang 97, has 
received full approval. This is to the 
effect that the jurisdiction conferred 


under Section 4 is controlled inter alia 
by the provisions of Section 53 of the 
Act. The last case he cited was Ganga- 
dhar Revappa Umbaranikar v. Shanker 
oe Gholasgaonkar (1971) 73 Bom LR 


3. Mr, U. L. Gupta appearing for 
the respondent supported the judgment 
of the learned Additional District Judge 
and reiterated the authorities contained 
in that judgment. namely. Harichang v. 
Motiram AIR 1926 All 470, Raoji Bapuji 
vo K. L. Bawachekar AIR 1935 
Bom 316, Padamsi Premchand v. 
Laxman Vishnu AIR 1949 Bom 12 
(FB). Chinnaturai Muthiriyan v. Official 
Receiver, AIR 1943 Mad 252 and Offi- 
cial Receiver Ellore v, Subbayya, AIR 
1933 Mad 527. His emphasis was that 
the crucial word employed in Section 53 
is “voidable” as distinguished from the 
word “void.” That the deed in this case 
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was void ab nitio and, therefore, Section 
53 would not regulate the exercise of 
jurisdiction under Section 4 of the Act. 


4. This appeal raises an interest- 
ing questiop regarding the effect of Sec- 
tion 53 on Section 4 of the Act. The view 
taken by the learned Additional District 
Judge is. to put it briefly, that Section 
53 does not circumscribe the wide ambit 
of Section 4 as has been held in some 
decided cases and it was open to him to 


set aside the deed of gift made seven 
years before the adjudication of ‘the 
insolvent. In order to appreciate the 


nature of the controversy it will be pro- 
fitable to reproduce the two sections. 
Sections 4 and 53 read as under:—~ 


“S. 4. Subject to the provisions of 
this Act, the Court shall have full power 
to decide all questions whether of 
title or priority, or of any nature what- 
soever. and whether involving matters 
of law or of fact, which may arise in 
any case of insolvency coming within the 
cognizance of the Court. or which the 
Court may deem it expedient or neces- 
sary to decide for the purpose of doing 
complete justice or making a complete 
distribution of property in any such case. 


(2) Subject to the provisions of tis 
Act and notwithstanding anything con- 
tained in any other law for the time 
being in force, every such decision shall 
be final and binding for all purposes as 
between. on the one hand, the debtor and 
the debtor’s estate and, on the other hand, 
all claimants against him or it and all 
persons claiming through or under then 
or any of them. 


(3) Where the Court does not deem 
it expedient or necessary to decide any 
question of the nature referred to in sub- 
section (1), but has reason to believe that 
the debtor has a saleable interest in any 
property, the Court may without fur- 
ther enquiry sell such interest in such 
manner and subject to such conditions as 
it may think fit.” 

“S. 53. Any transfer of property not 
being a transfer made before and in ccn- 
sideration of marriage or made in favour 
of a purchaser or incumbrancer in good 
faith and for valuable consideration shall, 
if the transferor is adjudged insolvent on 
a petition presented within two years, 
after the date of the transfer, be void- 
able as against the Receiver and may be 
annulled by the Court.” 

5. The 1907 Indian Insolvency 
Act did not contain any provision cor- 
responding to Section 4. It came to be 
added for the first time in the Act of 
1920 and sub-section (1) of Section 4 is 
substantially the same as Section 105 
of the Bankruptcy Act 1914 of England. 


6. The view which has been 
taken by the learned Additional 
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District Judge and supported by Mr. 
U. L. Gupta is as contained in Hari- 
chand’s case AIR 1926 All 470 where 
Sulaiman, J., as he then was, observed, 
to quote the head-note,— 


“The Insolvency Court has full 
power to declare, even though it be at 
the instance of the receiver, that certain 
property belongs to the insolvent and 
that any other person, who is putting 
forward a claim to it, is not really en- 
titled to if, This by no means implies 
an annulment of a voidable transfer 
within the meaning of Section 53 of the 
Provincial Insolvency Act. The limita- 
tion of two years. prescribed under Sec- 
tion 53, is applicable to all cases where 
the transfer. when originally made was 
-a good transfer of property though it 
was subject to an option of avoiding it 
to be exercised by the receiver. But 
such a transfer is only voidable and not 
void and remains good so long as it is 
not annulled by the Court. On the 
other hand, a transfer which is wholly 
ictitious from the very beginning, is of 
no effect and does not require to be 
annulled. All that the Court has to do in 
such a case is to decide that it is void, 
which decision will bind the claimant to 
the property as if it were by an ordinary 
Civil Court. » 


When the question arose in AIR 1929 
All 105 (FB) the Full Bench referred to 
Harichand’s case, AIR 1926 All 470, and 
the majority expressed the view that 
Section 4 dealt with the jurisdiction and 
it was to be circumscribed only by such 
subsequent sections which deal with the 
subject of jurisdiction of the Court. Since 
Sections 53 and 54 did not deal with the 
jurisdiction of the Insolvency Court but 
only laid down rules as to the manner 
in which evidence should be consider- 
ed in certain cases arising in that Court 
those sections did not control the pro- 
visions of Section 4 though Section 56 
did. The minority view expressed by 
Sen, J. was that the Court of insolvency 
was a creature of statute and its turisdic- 
tion was limited by the boundaries set 
out by the statute which created it and 
unless the Insolvency Act took away 
expressly or by necessary implication the 
powers of the Civil Court to adjudicate 
the validity or otherwise of certain 
transfers which were sought to be im- 
pugned, the jurisdiction of the Civil 
Courts was not affected, 


T. The Madras High Court exa- 
-mined the question in AIR 1933 Mad 527, 
and held that the Insolvency Court had 
power to go into the question whether 
a transfer was voidable under Section 
53 T. P. Act and added that Sections 53 
and 54. Insolvency Act are only rules of 
evidence. The view taken in the 1926 
and 1929 Allahabad cases was followed 
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by the Madras High Court. Another 
case of the Madras High Court whian 
examined the matter is AIR 1943 Mad 
252, It laid down that it was no impedi- 
ment to the reception of the application 
by the Court under Section 4 even if the 
alienation in question was more than two 
years before the insolvency. It also 
adopted the view taken in 1926 and 1929 
Allahabad (FB). 


8. AIR 1949 Bom 129 of the Bom- 
bay High Court is another Full Bench 
case in which Chagla, C. J., observed 
that under Section 4 the Jmsolvency 
Court had jurisdiction to decide ques- 
tions of title affecting strangers in cases 
which are not covered by Section 53 and 
the reason given was that nominal and 
fictitious transfers did not fall under 
Section 53 as such transfers are void at 
the inception and are not voidable. If 
they were real transfers they would fall 
within the ambit of Section 53 but il 
they had been entered beyond the period 
of two years they could be avoided by 
the receiver. They approved of the ceci- 
sion in AIR 1935 Bom. 316. 


9. Those decisions proceed on the 
reasoning that while Section 4 corfers 
jurisdiction Section 53 is merely proce- 
dural. The other ground is that if a 
transaction is void ab initio and not 
voidable the immunity conferred by 5ec- 
tion 53 would not be available. 


10. The other line of cases is 
AIR 1930 Oudh 314, which lays down 
that Section 4 was to be read subject to 
the provisions of the Act and, therefore 
it did not give to the Insolvency Court 
any power wider than that which was 
indicated in Section 53 to annul trans- 
fers executed more than 2 years before 
the date of adjudication on the ground 
of their being benami executed to de- 
fraud creditors. Transactions of such a 
nature must be challenged if at all in 
an ordinary Civil Court, The Oudh case, 
AIR 1930 Oudh 314 did not follow AIR 
1929 All 105 (FB) but preferred the view 
contained in AIR 1926 Mad 363 and AIR 
1927 Cal 474. Z 


1l. A question arose before the 
Rangoon High Court in AIR 1934 Rang 
97, with regard to the power under 
Section 4 of the Act. The learned Judges 
observed. — 


“Now, Section 4 defines the powers 
of the Insolvency Court to decide ques- 
tions of law and fact arising in insol- 
vency proceedings, but it does not lay 
down how the Court is to be move to 
exercise those MOWEYS. ...esseseseescre. of 
course, the powers of the Court in decid- 
ing such an application are defined in 
Section 4, but this does not mean that 
the application itself is made under 
Section 4, and clearly it cannot be. for 
Section 4 contains no provision as to 
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how the Court is to be moved to exercise 
its powers, and for the mode of invok- 
ing the authority of the Court other 
provisions of the Act. such as Sections 
53, 54 and 68, have to be consulted.” 


This passage has been quoted with ap- 
proval by their Lordships of the Supreme 
Court in AIR 1967 SC. 1780 to which we 
shall presently refer. 


12. The Nagpur High Court in 
AIR 1938 Nag 546 laid down that Sec- 
tions 53 and 54 do not merely lay down 
a rule of procedural law or a rule of evi- 
dence favouring the Official Receiver but 
also conferred jurisdiction upon a Court 
of Insolvency and hence limit the opera- 
tion of Section 4. The learned Judges of 
the Nagpur High Court held that Sec, 4 
of the Insolvency Act does not empower 
the Insolvency Court to annul trasactions 
entered into more than 2 years prior to 
the application for insolvency, which are 
voidable under the ordinary law under 
Section 53 of the T. P, Act. Such transac- 
tions must be challenged, if at all, by 
separate proceedings in a Civil Court 
and not in an Insolvency Court under the 
Insolvency Act. 


13. In AIR 1967 SC 1780 the 
matter came to be examined but some- 
what indirectly, B and H were two bro- 
thers. An application having been made 
by the creditors of B in the year 1949 he 
was adjudged as an insolvent on 23rd 
November, 1954 and a receiver was ap- 
pointed. He was directed to take posses- 
sion of the property of the insolvent, He 
took possession of various properties and 
attached some urban property and agri- 
cultural lands. H filed an objection peti- 
tion on 21st December, 1954 alleging that 
the property detailed therein belonged to 
him and was exclusively in his posses- 
sion. He prayed for release of the pro- 
perty from attachment amd restoration 
of its possession to him. The receiver 
pleaded that he had taken possession 
thereafter at the instance of the two 
creditors. The Insolvency Judge framed 
twoissues andeventually the High Court 
held that the property in dispute must 
be deemed to be the separate propenty of 
H and held that the application was with- 
in time, The dispute before the Supreme 
Court, therefore, was on a construction 
of sections 4 and 68 of the Act. In the 
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course of the judgment, however, their 
Lordships observed in para 5 as 
follows'— 


“It will be noted from the above that 
Section 4 sub-section (1) lays down the 
ambit of the powers of the Court ex- 
ercising insolvency jurisdiction, Its pri- 
mary object is to empower such courts 
to decide all questions whether of title 
or priority or of any nature whatsoever 
and whether involving matters of law 
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or fact which may arise in any case of 
insolvency coming within the cognizance 
of the count. In other words, the aim 
of this provision is that all questions of 
title or priority. arising in insolvency 
should primarily be disposed of by the in- 
solvency courts so as to achieve ex- 
pedition. It will be noted at once that re- 
sort to ordinary courts of lawis not pro- 
scribed and at the same time the legis- 
lature provided that a person could resort 
to the insolvency court if the matter arose 
in insolvency proceedings. Under sub-sec- 
tion (2) however every such decision 
arrived at by the insolvency court was 
to be final and binding for all purposes as 
between on the one hand, the debtor 
and the _ debtor’s estate, and, on the 
other hand, all claimants against him or 
it and all persons claiming through or 
under them or any of them. This provi- 
sion is however subject to the other pro- 
visions of the Act and notwithstanding 


‘anything contained in any other law for 


the time being in force, It is also to be 
noted that this section does not lay down 
what procedure or what steps should 
be taken by any person who is aggrieved 
by any order of the insolvency court or 
of any act of omission or commission of 
the receiver.” 


The aforesaid is an authoritative and ex- 
haustive exposition of the intention of 
Section 4 of the Act, The question which 
calls for our determination is whether 
the expression “subject to the provisions 


of this Act” is a limitation on the powers 


of the Insolvency Court and whether Sec- 
tion 53 is one such limitation. 


14. In Harichand’s case AIR 1926 
All 470 Sulaiman, J. observed that Sec- 
tion 53 of the Act was applicable to all 
cases where the transfer, when origi- 
nally made, was a good transfer of pro- 
perty though it was subject to an option 
of avoiding it to be exercised by the re- 
ceiver and such a transfer was only 
voidable and not void. He added that Sec- 
tion 53 would not apply to cases which 
related to transfer which were wholly fic~ 
titious fromthe very beginning, All that 
a court has to do in such cases is to de- 
cide that it is void and such decision will 
bind the claimant to the property as if it 
was given by an ordinary civil Court. The 
distinction between void and voidable on 
which this Allahabad judgment revolves 
deserves to be examined, In Wharton's 
Law-Lexicon void and voidable have been 
distinguished thus: 


“There is this difference between 
these two words: void means that an in- 
strument or transaction is so nugatory 
and ineffectual that nothing can cure it: 
voidable, when an imperfection or defect 
can be cured by the act or confirmation of 
him who could take advantage of it. Thus, 
while acceptance of rent will make good 
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a voidable lease it will not affirm a void 
lease.” 


(See Wharton’s 
Ninth p. 773), 


Law-Lexicon. Edition 


15. Section 53 of the Act is con- 
tained in Part III thereof. The sub-head- 
ing under which Section 53 falls is “Effect 
of Insolvency on Antecedent Transac- 
tions”. Before Section 53 comes into op- 
eration there must be g transfer of pro- 
perty. But it does not apply to transfers 
made ‘before and in consideration of 
marriage or made in favour of a purcha- 
ser or incumbrancer in good faith and for 
valuable consideration. It only applies to 
transfers if the transferor is adjudged in- 
solvent on a petition presented within 
two years after the date of the transfer. 
It shall be voidable as against the Recei- 
ver and may be annulled by the Court. 


In other words, the Court may annul a . 


transfer if it is made within two years 
from the date of the presentation of the 
petition for insolvency provided the Re- 
ceiver refuses to recognize it and asks 
the Court to annul it, In our opinion 
voidable as employed in Section 53 
merely confers an option on the Receiver 
subject to other conditions, which he may 
exercise provided the transfer had taken 
place within two years from the date of 
the presentation of the insolvency. The 
legislature did not employ the word 
‘voidable’ to distinguish it from the word 
‘void’, Nor could it be the intentidn of the 
Legislature that a transfer, however, old 
in point of time from the date of the 
presentation of the petition for insolvency 
if made by an insolvent could be ques- 
tioned in the course of an insolvency be- 
fore the Insolvency Court on merely alleg- 
ing that it was void ousting the jurisdic- 
tion of the ordinary civil courts of law. 
In Haji Anwar Khan’s case AIR 1929 All 
105 (FB) the Full Bench of the Allahabad 
High Court proceeded on another consi- 
deration. The learned Judges observed 
that Sections 53 and 54 did not deal with 
the jurisdiction of the Insolvency Court, 
but only laid down rules as to the manner 
in which evidence should be considered 
in certain cases arising in that Court and 
those sections did not contro] the provi- 
sions of Section 4. With great respect we 
are unable to agree withthe view taken 
by the learned Judges and we agree with 
the view taken by Sen J. that the 
Court of Insolvency is a creature of statute 
and its jurisdiction was limited by the 
boundaries set out by the statute which 
created it and unless expressly or by 
necessary implication the powers of the 
civil court to adjudicate the validity on 
otherwise of certain transfers which were 
sought to be impugned were excluded the 
jurisdiction of the civil courts was not 
affected, Sections 3, 4 and 5in Part I of 


the Act speak of the constitution and 
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powers of the Court. Section 3 relates 
to insolvency jurisdiction, Section 4 
is ebout the power of the court to decide 
all questions arising in insolvency pro- 
ceedings and Section 5 lays down the 
general powers of the Court, Both Sec- 
lions 4 and 5 of the Act are subject to 
the provisions of the Act. Section £3. in 
our opinion, is one of those sections which 
speaks of ‘the effect of insolvency on 
antecedent transactions which could be 
encuired into by the Insolvency Court. 
All that it lays down is that if any per- 
son has transferred any property other 
than those mentioned in the section with- 
in two years of the presentation of the 
petition of the insolvency it will be open 
to the Receiver to get it annulled as it 
would be voidable against him. One cf the 
objects of Section 53 is that all those 
transfers which are made by a person 
within 2 years of the date of the presenta- 
tion of the insolvency are voidakle as 
against the Receiver and he can ask ithe 
Court created under Section 4 to annul 
them presumably because a designing in- 
solvent might transfer his property in 
anticipation of the step of seeking ad- 
judication as an insolvent. We are of the 
view that the Legislature having regard 
to human behaviour was not prepared to 
extend the period of designing beyond 
two years. Section 4. therefore, is sub- 
jecz to the limitations imposed by Sec- 
tion 53 of the Act and if there is a trans- 
fer which is void ab initio for any r2ason 
and which does not fall within the ambit 
of Section 53 then it is not the Court of 
Insolvency which would decide the dis- 
pute but the ordinary civil court. The firm 
rula of interpretation is that the exclu- 
sion of jurisdiction of civil courts is not 
to be readily inferred, Such exclusion 
must be ‘explicitly expressed or clearly 
implied.” (See Secretary of State v. Mask 


& Zo., AIR 1940 PC 105; Magiti Sas-. 
mal v. Pandab Bissoi. AIR 1962 SC 
547, Raja Soap Factory v. S. P. 


Shantaraj AIR 1965 SC 1449 at page 
1451. As held by the House of Lords in 
Pyx Granite & Co. Ltd. v Ministry of 
Housing and Local Govt. ((1959) 3 All ER 
1 (HL) P. 6.)) “It is a principle by no 
means to be whittled down” and thas 
been characterised as a “fundamental 
rule”. As a necessary corollary of this 
rul2, provisions excluding jurisdiction of 
civ-l courts and provisions ‘conferring, 
jurisdiction on authorities and tribunals 
other than civil courts are to be strictly 
construed, See Kasturi & Sons v. Salivat- 
eswaran. AIR 1958 SC 507. 


16. On these principles we set 
aside the judgment of the learned Addi- 
tional District Judge and accept this ap- 
peal with costs. 


` 


Appeal allowed. 
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AIR 1974 RAJASTHAN 41 (V 61 C 14) 
C. M. LODHA, J. 
Hanuman Prasad, Petitioner v. 
Gaindi Lal. Respondent. 
Civil Revn. No. 473 of 


1972, D/- 


-9-1973, against order of O. P. Jain. 
Addl. Dist J. No. 2 Jaipur City. D/- 
8-8-1972. 


_ Index Note:— (A) Rajasthan Pre- 
mises (Contro] of Rent and Eviction) Act 
(17 of 1950), S. 13 (6) — Default in pay- 
ment of rent by tenant after obtaining 
benefit under Section 13-A — Case falls 
under Section 13 (7) — Defence against 
eviction cannot be struck out under 
Section 13 (6). (X-Ref'— Ibid Section 
13 (7) & Section 13-A). 


Brief Note:— (A) Where a tenant, 
having obtained benefit under Section 
13-A. again makes a default in the pay- 
ment of rent for six months, it is incen- 
trovertible that the defendant is not 
entitled to the benefit available to a tenant 
under sub-section (7) on account of the 
Proviso below it. It would be incongru- 
ous to say that even though the defen- 
dant cannot save himself from eject- 
ment by making the deposit or payment 
under sub-section (4) or sub-section (5) 
of Section 13 of the Act, yet he is 
liable to have his defence struck out on 
account of non-compliance of the same. 
Therefore, sub-section (6) of Section 13 
cannot be pressed into service against a 
tenant to whom the benefit under sub- 
section (7) is not available. 

(Paras 5, 7) 


N. M. Kasliwal and S. R. Joshi, [cr 
Petitioner; K. N, Tikku, for Respondent 


ORDER:— This revision application 
bv the defendant-tenant raises an inte- 
resting question though a short one. 
The question is whether a tenant who 
having obtained benefit under Section 
13-A of the Rajasthan Premises (Control 
of Rent and Eviction) Act. 1950 (herein- 
after referred to as ‘the Act’) again 
makes a default in the payment of rent 
for six months is liable to have his če- 
fence against eviction struck out under 
Section 13 (6) of the Act on account of 
his failure to deposit or pay any amount 
referred to in sub-section (4) or sub-sec- 
tion (5)? It arises in the following cr- 
cumstances:— 


2. The defendant-petitioner took 
the suit shop on rent from the plaintiif- 
non-petitioner on 1-12-19530na monthly 
rent of Rs. 25/-. The plaintiff filed a 
suit for ejectment on the ground of 
default in payment of rent. During the 
pendency of the suit Section 13-A was 
introduced and in accordance with Sec- 
tion 13-A the tenant paid the rent, in- 
terest and costs with the result that the 
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suit for ejectment was dismissed on 4-7- 
1966. Thereafter the plaintiff brought a 
second suit for ejectment on 4-7-1968 
inter alia on the ground that the defen- 
dant had again committed default in 
payment of rent for the period com- 
mencing from 1-8-1966 to 19-6-1968. The 


date of first hearing of the suit was 
22-11-1968. After taking one adjourn- 
ment the defendant filed written 


statement on 3-1-1969. He pleaded inter 
alia that he remitted monthly rent to 
the landlord time and again by money 
orders but the landlord went on refus- 
ing with a view to create a ground for 
ejecting him on the ground of default. 
He further pleaded that in spite of refu- 
sal of the landlord to accept the money- 
orders, he deposited the full arrears of 
rent under Section 19-A of the Act and 
nothing was due from him upto 17-8- 
1968. Thus this case was that he had not 
committed any default in payment of 
rent and the suit for ejectment on the 
ground of default was not maintainable. 
On 25-2-1969 the defendant submitted an 
application under Section 13 (4) of the 
Act stating that he had deposited an 
amount by way of rent more than 
claimed by the plaintiff, yet by way of 
abundant caution he prayed that it may 
be determined whether after making al- 
lowance for the default under Sec. 19-A, 
any amount remained due from him, and 
if so a direction may be given‘in accord- 
ance with the law so that the defen- 
dant may deposit the same. This applica- 
tion was opposed by the landlord who 
filed a written reply wherein he contend- 
ed that the defendant had already taken 
benefit of Section 13-A in the previous 
suit and therefore he was not entitled to 
save ‘himself from ejectment by making 
the deposit under Section 18 (4). After 
hearing arguments on this application 
the Court by its order dated 26-4-1969 
directed that an issue be framed whe- 
ther the defendant has committed a 
second default in payment of rent. It 
was, however, held that the application 
under Section 13 (4) was not maintain- 
able. The case then proceeded to trial 
After some evidence had been recorded. 
the plaintff made an application on 15-7- 
1971 under Section 13 (6) of the Act 
praying that since the tenant’s applica- 
tion under Section 13 (4) of the Act had 
been dismissed and he had not deposited 
the arrears of rent along with interest 
on the first date of hearing i.e. 22-11- 
1968 his defence may be struck out. The 
learned Munsiff by his order dated 2-8- 
1971 allowed the application and struck 
out the defence of the tenant against 
eviction. 


3. Aggrieved by the order of the 
learned Munsiff. the defendant-tenant 
filed appeal but the same was dismissed 
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by the learned Additional District Judge 
No, 2, Jaipur City by his order dated 


8-8-1972. Hence this revision by the 
defendant-tenant. 
4, Learned counsel for the peti- 


tioner has urged that the Courts below 
had no jurisdiction to strike out the 
tenant’s defence under Section 13 (6) 
of the Act for allegedly not depositing 
or paying the amount referred to in 
sub-section (4) or sub-section (5) of the 
Act, because the benefit of the deposit 
even if made would not have been avail- 
able to the tenant on account of proviso 
to sub-section (7) of Section 13. 


5. It is incontrovertible that the 
defendant is not entitled to any relief 
under sub-section (7) of Section 13 on 
account of his having obtained benefit 
under Section 13-A and this is precisely 
the plaintiff's case. For the sake of 
convenience I may reproduce here Sec- 
tion 13 (4) to (7)— 


(4) In a suit for eviction on the 
ground set forth in clause (a) of sub- 
section (1), with or without any of the 
other grounds referred to in that sub- 
section, the tenant shall, on the first day 
of hearing or ion or before such date as 
the Court may. on an application made 
to it. fix in this behalf. or within such 
time, not exceeding two months, as may 
be extended by the Court, deposit in 
Court or pay to the landlord an amount. 
calculated at the rate of rent at which 
it was last paid, for the period for 
which the tenant may have made default 
including the period subsequent thereto 
upto the end of the month previous to 
that in which the deposit or payment is 
made together with interest on such 
amount calculated at the rate of six 
per cent. per annum from the date when 
any such amount was payable upto the 
date of deposit and shall thereafter con- 
tinue to deposit or pay, month by month, 
by the fifteenth of each succeeding 
month a sum equivalent to the rent at 
that rate. 

(5) If in any suit referred to in sub- 
section (4), there is any dispute as to 
the amount of rent payable by the tenant 
the Court shall determine, having regard 
to the provisions of this Act, the amount 
to be deposited or paid to the land- 
lord by the tenant, within fifteen days 
from the date of such order, in accord- 
ance with the provisions of sub-sec. (4). 

(6) If a tenant fails to deposit or 
pay anv amount referred to in sub-sec- 
tion (4) or sub-section (5). on the date or 


within the time specified therein, the 
court shall order the defence against 
eviction to be struck out and shall 


proceed with the ‘hearing of the suit. 
(7) If a tenant makes deposit or pay- 

ment as required by sub-section (4) or 

sub-section (5). no decree for eviction on 
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the ground specified in clause (a). of 
sub-section (1) shall be passed by the 
Court but the Court may allow such 
costs as it may deem fit to the landlord: 

Provided that a pane shall not be 
entitled to any relief under this sub- 
section if having obtained such benefit 
or benefit und2r Section 13-A in respect 
of any such accommodation, if he again 
makes a default in the payment of rent 
of that age e for six months.” 

6. Now the point is whether even 
though the defendant is not entitled to 
the benefit available to a tenant 
under sub-section (7) on account of pro- 
viso below it, is he still liable to be 
penalised under sub-section (5) for non- 
compliance with the provisions of sub- 
section (4) or sub-section (5)? Learned 
counsel for the parties submit that there 
is no case law available on the point. 
The matter is therefore to be decided on 
first impression and on the interpreta- 
tion of the provisions of the Act. 


7. It may be pointed out that 
sub-sectiions (4) and (5) have been intro- 
duced for the benefit of the tenant so 
that in case of first default he may pro- 
tect himself against ejectment by mak- 
ing the required deposit or payment as 
provided therein. But in case of a tenant 
who has committed a second default, as 
mentioned in the proviso to sub-section 


(7) no such benefit is available. It is 
a principle of jurisprudence that nights 
and liabilities are correlative. Conse- 


quently if a certain provision of law 
provides a benefit to a class of persons 
on performance of the act mentioned 
therein the penaly prescribed for non- 
performance cf the act cannot be meted 
out to a person who cannot avail of the 
benefit of such provision. It would, 
thus be inccngruous to say that even 
though the defendant cannot save him- 
self from efectment by making the 
deposit or payment under sub-section (4) 
or sub-section (5) of Section 13 of the 
Act, yet he is liable to have his defence 
struck out on account of non-compliance 
of the same. It appears to me there- 
fore that sub-section (6) of Section 13 
cannot be pressed into service against 
a tenant to whom the benefit under sub- 
section (7) is not available. Since the 
case of the defendant falls under the 
proviso to sub-section (7). the penalty 
provided under sub-section (6) of strik- 
ing out the defence cannot be meted cut 
to him. 


8. There is yet another aspect of 
the case, which must not be lost sight 
of. The plaintifflandlord has taken a 
queer position, The tenant came for- 
ward with a plea that he had not com- 
mitted any default and that he had made 
the full deposit of the amount of rent 
as required by sub-section (4) of 


p 
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Section 13, under Section 19-A of 
the Act. By way of abundant cau- 
tion he also made an application under 
Section 13 (4) on 25-2-1969. It is true 
that this application was mot made on 
the first date of hearing but that is not 
material, for the plea taken by the 
plaintiff in the reply filed by him to 
that application was that no application 
under Sec. 13 (4) was maintainable as the 
tenant had committed a second default. 
Having succeeded in getting that 
application dismissed on the ground ot 
second default, he turned round and 
made an application under Section 13, 
sub-section (6) praying that since no 
application had been made under ‘Sec- 
tion 13 (4), the defendant’s defence 
should be struck out. This is nothing 
buta game ofhide and seek which Courts 
cannot countenance. Apart from that due 
attention must also be paid to the fact 
that according to the case set up by tke 
defendant he had made full deposit as 
required by law even after the institu- 
tion of the suit under Section 19-A and 
his case in nutshell is that he had de- 
posited the amount in excess of the rent 
claimed by the landlord and nothing was 
due from him to be deposited on the 
first date of hearing. However, no en- 
quiry was made on this point apparen:- 
ly because the plaintiff did not want any 
such enquiry to be made and he tried 
to snap the defendant’s case by resort- 
ing to the provisions of Section 13 (6) 
which, as held by me in the earlier part 
of this judgment, has no application to 
the facts and circumstances of the pre- 
sent case, 


9. The result of the foregoing 
discussion is that tthe defendant’s defence 
has been wrongly struck out. This revi- 
sion application is, therefore, allowed; 
the orders of the Courts below are set. 
aside and the trial Court is directed to 
proceed in accordance with law. No 
order as to costs. 

Revision allowed. 
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[Pr. 1] Rai. 
party to file appeal against ders a i 
remand is not at all affecte: ii barrel į 
by estoppel by that benefit! ls a l 


Evidence Act (1872), S. Ba 


Index Note:— (B) Rasahhtp 
mises (Control of Rent and EW ic 
(1950), S. 13 (4) — nd Bicho 
“First day of hearing” — Meaning. 7 

Brief Note:— (B) Under sub-section 
(4) of Section 13, the tenant must deposit 
all arrears of rent with interest thereon 
on the first day of hearing or he must 
make an application to the Court on the 
first day of hearing for fixing time to 
deposit ‘arrears of rent. The Court is 
not bound to fix time on such applica- 
tion. But in case it exercises its discre- 
tion in favour of the tenant and fixes 
time within which the tenant is allowed 
to deposit the arrears of rent, the time 
so fixed or subsequently extended by 
the Court must not exceed two months 
from the first day of hearing. If the 
tenant deposits the arrears of rent. as 
specified in sub-section (4) of Section 13 
within the time so fixed by the Court, 
his defence against eviction is not to be 
struck out, but if he fails to do so, his 
defence has to be struck out under Sec- 
tion 13 (6). (Para 7) 

There is therefore no substance in 
the contention that an application to the 
Court for fixing time to deposit arrears 
of rent can- be made even after the 
first day of hearing and if the Court 
fixes a date on such application even 
after the expiry of two months from the 
first day of hearing, such an order will 
be in conformity with the provisions of 
sub-section (4) of Section 13 of the Act. 

(Para 7) 

The “first day of hearing” appearing 
in sub-section (4) of Section 13 is the 
date for which the summons is issued to 
the defendant: for settlement of issues. 
Civil Revn. No. 446 of 1967, D/- 19-9- 
1968 (Raj.); 1969 Raj LW 315 and 1969 
Raj WLN Part 1, p. 257 Rel. on. 

(Para 9) 

Where the defendants had failed to 
deposit arrears of rent with interest 
thereon on the date or within the time 
specified in sub-section (4) of Sec. 13, 
there was no discretion left with the 
trial Court except to order striking out 
the defence against eviction under Sec- 
tion 13 (6). (Para 10) 

S. C. Bhandari, M. R. Garg and 
S. K. Jindel, for Appellants; M. B. L. 
Bhargava and R. C. Jain, for Respon- 
dents. 






JUDGMENT:— This civil miscel- 
laneous appeal by the plaintiff is direct- 
ed against the appellate judgment of 
the District Judge. Ajmer, dated 15-1- 
1972 whereby the judgment and decree 
of the Additional Civil Judge, decreeing 
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the suit for eviction andarrears of rent 
were set aside and the case was remanded 
to the trial Court for fresh decision in ac- 
eordance with law after taking defen- 
dants’ evidence. 


Rampal v. 


2. The facts relevant for the. pur- 
. pose of deciding this appeal are as 
follows:— 


Plaintiff Rampal and his two bro- 
thers are the owners of the property 
situate on Katchery Road, Ajmer and 
the Manager, Sasta Sahitya Press Ltd. 
and the Managing Director, Hind Sahitya 
Ltd.. hereinafter called as defendants 
Nos. 1 and 2 respectively, are the tenants 
of the said property. The monthly rent of 
the property is Rs. 200/-. The tenancy 
is monthly in accordance with the Gre- 
gorian calendar. The present suit was 
instituted on 13-4-1967 for the recovery 
of the arrears of rent amounting to 
Rs. 4300/- and for eviction inter alia on 
the ground that the defendants neither 


paid nor tendered the amount of rent 
due from them for more than six 
months. Summonses for settlement of 


issues were sent for service on the de- 
fendants for 4-7-1967. On the latter 
date both the defendants were deemed 
to be served. Defendant No. 1 was pre- 
sent but defendant No. 2 did not put in 
appearance. The Court ordered to proceed 
ex parte against defendant No. 2 and 
granted adjournment to defendant No. 1 
to file written statement. The case was 
adjourned on 20-7-1967 and 27-7-1967 
for filing written statement by defen- 
dant No 1. Written statement was filed 
by defendant No. 1 on 7-8-1967 and the 
case was adjourned to 8-9-1967 for fram- 
ing of issues. On 8-9-1967 an applica- 
tion was moved by the plaintiff under 
Order 6, Rule 17 and Section 151, C. P.C. 
for amendment of the plaint as it was 
thought that the description of defen- 
dant No. 2 in the title of the plaint was 
wrongly made. In fact there was no 
mistake in the description of the defen- 
dant No, 2 in the title of the plaint but 
the description of defendant No. 2 in the 
summons issued to defendant No. 2 for 
4-7-1967 was incorrect. The Court 
therefore ordered issue of fresh summons 


for 18-10-1967 in the name of defen- 
dant No. 2 for settlement of issues. On 
the same day. that is, 8-9-1967, defen- 


dant No. 1 moved an application under 
Section 13 (4) of the Rajasthan Premises 
(Control of Rent and Eviction) Act. 1950. 
hereinafter called the Act, praying that 
two months’ time be allowed to deposit 
the amount of arrears of rent. The 
Court fixed 18-10-1967 for hearing of 
the arguments on this application and 
further ordered that a reply to the ap- 
plication be filed by the plaintiffs in 
the meanwhile if they so desire. Defen- 
dant No. 2 was served for the hearing 
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dated 9-12-1967. On the latter date, 
defendant No. 2 was absent, but Mr. 
R. K. Bhargava, the learned advocate for 
the defendant No. 1. undertook to file 
power on behalf of the defendant No. 2. 
The case was then adjourned to 16-1- 
1968 for filing written statement and 
power on behalf of defendant No. 2 and 
also for arguments on the application 
dated 8-9-1967 made under Section 13 a 
of ihe Act. On 16-1-1968 Mr. R. 

Bhargava neizher filed power nor ene 
statement on behalf of defendant No. 2. 
He, however. stated that it was not 
necessary to file power on behalf of 
defendant No. 2 as the vakalatnama 
signed by Mr. Pavan Pathak on behalf 
of defendant No.1 had already been 
filed by him and Mr. Pavan Pathak was 
also the Managing Director, Hind Sahitya 
Ltd.. that is, defendant No.2. Mr. 
Bhargava also adopted on behalf of de- 
fendant No. 2 the written statement filed 
by defendant No. 1. The case then 
came up before the trial Court on 24-5- 
1968 onwhicn date the arguments on the 
application dated 8-9-1967 under Sec- 
tion 13 (4) of the Act were heard and 
defendant No. 1 was directed to deposit 
arrears of rent together with interest by 
10-7-1968 and future rent by 15th of 
every month. On that very day the 
Court framed issues and adjourned the 
case to 13-8-1968 for the plaintiffs’ evi- 
dence. On 10-7-1968 Mr. Bhargava 
moved an applicetion for further exten- 
sion of time to enable defendant No. 1 
to daposit the arrears of rent. The 
Court extended the time upto 22-7-1968. 
A sum of Rs. 9250/- as arrears of rent 


was deposited by defendant No.1 on 
20-7-1968. The case lingered on for 
plaintiffs’ evidence upto 20-1-1970 on 


which date the plaintiffs closed their 
evidence, The case was then fixed for 
defendants’ evidence. Before any wit- 
neSs was examined on behalf of the 
defendants, an application was presented 
by the plaintiffs on 7-3-1970 praying 
that the defence of the defendants be 
struck out under Section 13 (6) of the 
Act as none of the defendants had de- 
posited or paid the arrears of rent 
on the’ first day of hearing in accor- 
dance with the provisions of Section 
13 (4) of the Act. This application was 


strenuously contested on behalf of the 
defendants. The main argument ad- 
vanced on behalf of the defendants be- 


fore the trial Court was that the sum- 
mons for the settlement of issues was 
served on defendant No. 2 for the hear- 
ing dated 19-12-1967 and since an ap- 
plication under Section 13 (4) of the Act 
had already been made prior to that 
date by defendant No. 1 on 8-9-1967, 
that application should be deemed to 
have been made by defendant No. 2. 
This argument did not find favour with 
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the trial Court which by its order 
dated 21-4-1970 ‘accepted the application 
under S. 13 (6) of the Act and ordered 
that the defence of the defendant No. 1 
against eviction be struck out. The learn- 
ed trial Judge further held that defen- 
dant No. 2 did not appear despite service 
of summons and therefore he will be 
deemed to be ex parte. In this connection, 
the learned trial Judge observed as 
follows'— 


“It appears that defendant No. 2 has 
not appeared till now despite sufficient 
service of summons. The summons for 
19-12-67 were returned refused. Shri 
R. K. Bhargava undertook to file power 
for the defendant No. 2. Ee did not dr 
so, His statement that Mr. Pavan Pathak 
is the defendant No. 2 also cannot 
possibly bind défendant No. 2 as that 
statement was made by a counsel repre- 
senting the other defendant. Further Mr. 
Pavan Pathak had signed the power as 
Manager, Sasta Sahitya Press, and not 
as Managing Director, Hind Sahitya Ltd. 
These two limited companies are diffe- 
rent identities and an officer of one cannot 
bind the other concern even if he is an 
officer of other concern unless he acts in 
the latter capacity. In any case, defendant 
No. 2 is not appearing in the case. Since 
he thas been served, he will be deemed to 
be ex parte.” 


The trial court thereafter proceeded with 
the hearing of the suit and ultimately 
decreed the plaintiffs’ suit for eviction and 
arrears of rent. The defendants filed an 
appeal before the learned District Judge, 
Ajmer, who held that no question of prc- 
ceeding ex parte against defendant No. 2 
could arise as he was represented by a 
counsel. It was further held that defen- 
dant No.2 could take advantage ofthe ap- 
plication dated 8-9-67 made by defendant 
No, 1 and that that application should be 
deemed to have been made by defendant 
No. 2. It was further held that since the 
application dated 8-9-67 was made before 
the first day of hearing and the amount 
due as arrears of rent was deposited with- 
in the time fixed by the trial court. there 
was no warrant for striking out the de- 
fence against eviction under Sec. 13 (6) of 
the Act. The appellate court consequently 
allowed the appeal, set aside the judg- 
ment and decree passed by trial court as 
also the order dated 21-4-70 striking out 
the defence and remanded the case to the 
trial court with the direction that the 
defendants’ evidence be taken and the 
case be decided afresh in accordance with 
law. It is against this order that the pre- 
sent appeal has been filed by the plain- 
tiffs. 

3. A preliminary point has been 
raised on behalf of the defendant-respon- 
dents, It is stated that the plaintiff-ap- 
pellants accepted the costs awarded by 
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the trial court by its order dated 24-2-72 
as a condition for the amendment of the 
written statement and therefore it was no 
longer open to the ‘plaintiff-appellants to 
maintain the present appeal inasmuch as 
the plaintiff-appellants have derived bene- 
fit on account of the remand order pass- 
ed by the appellate court. In this connec- 
tion, I may mention that after the impugn- 
ed order of remand was passed by the 
learned District Judge, Ajmer, the record 
of the case was sent to the trial Court. 
The case came up before the trial court on 
24-1-72. On that date the case was ad- 
journed to 24-2-72 and the defendants 
were directed to furnish process fees and 
notices for summoning their witnesses. On 
24-2-72 the learned counsel for the de- 
fendants moved two applications, One for 
recalling the plaintiffs’ witnesses for cross- 
examination and the second for amend- 
ment of the written statement. The first 
application was rejected but the second 
application for amendment of the written 
statement was allowed on payment of 
Rs. 35/- as costs to the plaintiff. It is said 
that because the plaintiffs accepted the 
costs for amendment of the written state- 
ment on 24-2-72 the present appeal which 
was filed in this Court on 10-5-72 is not 
maintainable. The contention is wholly 
untenable, The present appeal is directed 
against the order of, remand passed by 
the appellate court and not against the 
subsequent order allowing amendment of 
the written statement by the trial court. 
Had the plaintiffs challenged the validity 
or legality of the order allowing amend- 
ment of the written statement. the 
plaintiffs would have been estopped from 
doing so on the ground that they had ac- 
cepted the benefit of one part of the 
order and therefore they must be held 
to have accepted the entire order, But 
that is not the case. The order appealed 
against by the plaintiffs is a remand 
order under which admittedly no benefit 
was derived by the plaintiffs. The im- 
pugned remand order is altogether a 
separate and independent order. Simply 
because the plaintiffs accepted the costs in 
connection with a separate order passed 
in the proceedings which followed in 
compliance with the order of remand, it 
cannot be said that they gave up or lost 
their right of appeal against the order of 
remand. In my opinion, the right of the 
plaintiffs to file appeal against the order 
of remand is not at all affected by the 
benefit derived by them in connection 
with a subsequent independent order 
passed after the order of remand. The 
preliminary point raised on behalf of the 
defendant-respondents thus fails and it 
is hereby rejected, 

4. On merits, the real question 
that arises for consideration in this 
appeal is whether the order of the trial 
court striking out the defence of the de- 
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fendants against eviction is proper and 
legal. There is no denying the fact that 
more than six months’ rent had fallen 
into arrears at the time of the institution 
of the suit. It was alleged by the 
plaintiffs in para No. 4 of the plaint that 
a sum of Rs. 4500/- was due from the de- 
fendants as arrears of rent upto 30-9-66. 
In the written statement filed by defen- 
dant No, 1, this allegation was not deni- 
ed specifically. On the contrary, the 
defendant No. 1 moved an application on 
8-9-67 for granting time to deposit arrears 
of rent under Sec. 13 (4) of the Act and 
he also actually deposited a sum of 
Rs. 9250/- as arrears of rent together with 
interest on 20-7-68. There is again no 
dispute on the question that one of the 
grounds on which the suit for eviction was 
based was non-payment of rent for more 
than six months. Learned counsel for the 
appellants has contended that whenever 
a landlord brings a suit against the tenant 
on the ground of non-payment of rent 
for a period more than six months with or 
or without any of the other grounds refer- 
red to in Section 13 (1) of the Act, it is 
obligatory on the part of the tenant under 
S. 13 (4) of the Act if he wants to save 
himself from eviction to deposit in court 
or to pay to the landlord all the arrears 
of rent together with interest thereon at 
the rate of six per cent. per annum upto 
the date of deposit on the first day 
of hearing oronor before such time not 
exceeding two months as may be fixed by 
the court on anapplication madeon the 
first day of hearing in this behalf. His con- 
tention is that in the present case, none 
of the defendants on the first day of hear- 
ing or within the period of two months 
therefrom either deposited or paid the 
arrears of rent or made an application in 
this behalf. He has futher submitted that 
since the provisions of Section 13 (4; of 
the Act were not complied with by the 
defendants the court had no alternative but 
to strike out the defence as provided in 
sub-section (6) of that section. He also 
submitted that the deposit of arrears of 
rent made after the expiry of two months 
from the first day of hearing is of no con- 
sequence being not in consonance with 
the provisions of Section 13 (4) of the Act. 
According to the learned counsel, the 
court has no power to enlarge the statu- 
tory period of two months provided in 
Section 13 (4) of the Act. 

5. On the other hand, it is con- 
tended on behalf of the defendants that 
the words “first day of hearing” occurring 
in sub-section (4) of Section 13 of the Act 
mean the day on which issues are framed 
as it is on that day when the court ap- 
plies its mind to the facts of the case. In 
the present case, issues were struck on 
24-5-68 and the amount of arrears of rent 
was deposited on 20-7-68 that is within 
two months from the first day of hearing. 
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It is further contended that the application 
under Section 13 (4) of the Act was sub- 
mitted by the defendant No. 1 long before 
the first day of hearing and therefore 
the provisions of Section 13 (4) of the Act 
were fully complied with and there was 
no justification whatsoever for striking 
out the defence by the trial court under 
Section 13 (6) of the Act. The learned 
counsel for the defendants 'has also argued 
that Section 13 (4) of the Act nowhere 
lays down that an application under that 
section must be presented on or befiore the 
first day of hearing. According to the 
learned counsel, such an application can 
be moved even after the first day of hear- 
ing and if the court entertains that ap- 
plication and fixes certain period for 
depositing the arrears of rent and if the 
tenant deposits or pays the arrears of rent 
within such period or within the period 
extended by the court, such deposit or 
payment fully satisfies the requirements 
of Sec. 13 (4) of the Actand no order 
striking out defence under Section 13 (6) 
can be passed by the court. 


6-7. For a correct appreciation of 
the rival contenticns raised by the learn- 
ed counsel for the parties. it would be 
proper to reproduce here some of the rele- 
vant provisions of Sec. 13 of the Act. 
Section 13 (1) (a) of the Act reads thus:— 

"Section 13 — Eviction of tenants — 

(1) Notwithstanding anything con- 
tained in any law or contract, no court 
shall pass any order, in favour of a land- 
lord, whether in execution of a decree or 
otherwise, evicting the tenant. so long as 
he is ready and willing to pay rent there- 
for to the full extent allowable by this 
Act, unless it is satisfied:— 


(b) that the tenanat has neither paid 
nor tendered the amount of rent due from: 
him for six months; or 

x x x x x x x 
Sub-sections (4), (5), (6) and (7) of Sec- 
tion 13 of the Act run as follows ‘— 


“(4) In a suit for eviction on the 
ground set forth in clause (a) of sub-sec- 
tion (1), with or without any of the other 
grounds referred to in that sub-section, 
the tenant shall, on the first day of hearing 
or on or before such date as the court may, 
on an application made to it, fix in this 
behalf. or within such time, not excee- 
ding two months, as may be extended by 
the court, deposit in court or pay to the 
landlord an amount calculated at the rate 
of rent at which it was last paid. for the 
period for which the tenant may have 
made default including the period sub- 
sequent thereto upto the end of the 
month previous to that in which the de- 
posit or payment is made together with 
interest on such amount calculated at the 
rate of six per cent. perannum from the 
date when any such amount was payable 
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upto the date of deposit and shall there- 
after continue to deposit or pay. month 
by month, by the fifteenth of each 
succeeding month a sum equivalent to the 
rent at that rate. 


(5) If in any suit referred to in sub- 
section (4), there is any dispute as to the 
amount of rent payable by the tenant, 
the court shall determine, having regard to 
the provisions of this Act. the amount 
to be deposited or paid to the landlord 
by the tenant, within 15 days from the 
date of such order, in accordance with 
the provisions of sub-section (4). 


(6) If a tenant fails to deposit or pay 
any amount referred to in sub-section (4) 
or sub-section (5) on the date or within 
the time specified therein, the court 
shall order the defence against eviction 
to be struck out and shall proceed with 
the hearing of the suit. 


(7) Ifatenant makes deposit or pay- 
ment as required by sub-section (4) or 
sub-section (5), no decree for eviction on 
the ground specified in clause (a) of sub- 
section (1) shall be passed by the court 
but the court may allow such costs as it 
may deem fit to the landlord. 


Provided that a tenant shall not be 
entitled to any relief under this sub-sec- 
tion if having obtained such benefit or 
benefit under Section 13-A in respect of 
any such accommodation if he again 
makes a default in the payment of rent of 
that accommodation for six months.” 


Sub-section (6) of Section 13 lays down 
in clear terms that if a tenant fails to 
deposit or pay any amount as required 
by sub-section (4) or sub-section (5) on 
the date or within the time specified 
therein. the court shall order the defence 
apainst eviction to be struck out. This is 
a mandatory provision and once a de- 
fault is committed as contemplated by 
this sub-section, the court has no discre- 
tion but to strike out the defence 
against eviction. Under sub-section (6) of 
Section 13, the court is empowered to 
strike out the defence only if the tenant 
has failed to deposit or pay any amount 
as required by sub-section (4) or sub- 
section (5) of Sec. 13°0n the date or 
within the time specified therein, In the 
present case, there is no allegation that 
the tenant failed to deposit or pay any 
amount as required by sub-section (5) of 
Section 13, As a matter of fact. the pro- 
visions of Section 13 (5) did not apply 
to the instant case as there was no dis- 
pute between the parties as to the 
amount of rent payable by the defen- 
dants. The order striking out the defence 
was passed by the trial court solely on 
the ground that the defendants failed to 
deposit or pay the amount mentioned in 
sub-section (4) of Sec. 13 on the date 
or within the time specified therein. A 
bare reading of sub-section (4) of Sec- 
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tion 13 would reveal that it allows a fur- 
ther opportunity to a tenant guilty of non- 
payment of rent for six months to save 
himself from eviction provided lhe xom- 
plies with two conditions mentioned there- 
in. The first condition is that the tenant 
shall on the first day of hearing or on 
or before such date as the court may 
fix on an application made in this behalf 
deposit or pay to the landlord the whole 
amount of arrears of rent with interesi 
thereon as specified in the sub-section. 
The second condition is that the tenant 
shall thereafter continue to deposit in 
court or pay to the landlord month by 
month, by the fifteenth of each month, a 
sum. equal to the rent. If the tenant fails 
to comply with either of the aforesaid two 
conditions, his defence against eviction 
is liable to be struck out under Sec. 13 
(6). In the present case, J am not con- 
cerned with the compliance or non-com- 
pliance of the second condition as no 
grievance has been made in that connec- 
tion. The whole dispute revolves around 
the question whether or not compliance 
of the first condition has been made by 
the defendants. Again, it may be men- 
tioned here that there is no dispute as 
to the quantum of the amount deposited 
by the defendants as arrears of rent. The 
only dispute is whether the defendauts 
deposited arrears of rent on the date or 
within the time specified in that sub-sec- 
tion. It is abundantly clear that under 
sub-section (4) the tenant is required to 
deposit the arrears of rent as specified 
therein either on the first day of hearing 
or on or before such date as the court 
may on an application made to it fix in 
this behalf or within such time not ex- 
ceeding months as may be extended 
by the court. In other words, the tenant 
must deposit all arrears of rent with in- 
terest thereon on the first day of hear- 
ing or he must make an application to the 
court on the first day of hearing for fix- 
ing time to deposit arrears of rent, The 
court is not bound to fix time on such 
application, But in case it exercises its 
discretion in favour of the tenant and 
fixes time within which the tenant is 
allowed to deposit the arrears of rent, the 
time so fixed or subsequently extended 
by the court must not exceed two 
months from the first day of hearing. Ii 
the tenant deposits the arrears of rent 
as specified in sub-section (4) of Sec. 13 
within the time so fixed by the court, 
his defence against eviction shall not be 
struck out, but if he fails to do so, his 
defence shall be struck out under Sec- 
tion 13 (6). The above interpretation ol 
sub-section (4) of Section 13 is clearly 
borne out by its language as also by the 
whole scheme of Section 13 of the Act. 
J, therefore, find no- substance in the; 
contention of the learned counsel for the! 


defendants that an application to the! 
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court for fixing time to deposit arrears of 
rent can be made even after the first day 
of hearing and if the court fixes a date 
on such application even after the expiry 
of two months from the first day of 
hearing such an order will be in conformity 
with the provisions of sub-section (4) of 
Section 13 of the Act. 


8, The question now arises. what 
is meant by the words “the first day of 
hearing” occurring in sub-section (4) of 
Section 13. 

8. At one time there was some 
jcontroversy about the meaning of 
these words, but now it is clear from the 
series of decisions of this Court that ‘the 
first day of hearing’ appearing in sub- 
section (4) of Section 13 is the date for 
which the summons is issued to the de- 


fendant for settlement of issues. See 
Padamchand v. Kunjbeharilal (Civil 
Revn. No. 446 of 1967 decided on 19- 


9-1968 (Raj). Surajbhan v. Chanderpra- 
kash (Civil Revn. No. 484 of 1968 decid- 
ed on 16-12-1968 (Raj)) and Mangalram 
v. Smt. Chandrawati Devi (1969 Raj 
WLN Part I. 257). I respectfully agree 
with the view taken in the above deci- 
sions 


10. the present case, sum- 
monses for settlement of issues which 
were returned duly served were issued 
to defendant No. 1 for the hearing dated 
4-7-67 and to defendant No. 2 for the 
hearing dated 19-12-67. It has been argu- 
ed on behalf of the plaintiffs that the 
first day of hearing in respect of defen- 
dant No. 1 is 4-7-1967 and in respect of 
defendant No, 2, it is 19-12-67. On the 
other hand, it is contended on behalf of 
the defendants that in the present case. 
the first day of hearing is 19-12-67 in 
respect of both the defendants as defen- 
dant No, 2 was served for that date. 
In this connection, support is sought by 
the counsel for the defendants on Mangal- 
ram’s case 1969 Raj LW Note Part 1 P. 
257 (supra). In that case, there were two 
defendants Mangalram and Kedarnath. 
Summonses for settlement of issues were 
sent for service on the defendants for 
20-10-1967. On the latter date Mangalram 
defendant was present. Kedarnath did 
not appear as he had not been served. 
The next date fixed in the case was 
4-12-67. On that date, Kedarnath also ap- 
peared, While referring to the first day 
ofhearing in that case, Jagat Narayan J. 
as he then was, took 4-12-67 to be the 
date as the first day of hearing. The 
judgment ishowever, silent as to why the 
said date, namely, 4-12-67 was deemed t? 
be the first day of hearing, Even assum- 
ing for the sake of the argument thatin 
the present case the first day of hearing 
was 19-12-67, that is not going to help 
the defendants in any manner. The defen- 
dants did not deposit the arrears of rent 
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with interest thereon on 19-12-67. The 
amount of arrears of rent was deposited 
by the defendants on 20-7-68, that is, long 
after the expiry of two months from 
19-12-67. 

It is. however, submitted on behalf 
of the defendants that defendant No. 1 
had made an application on 8-9-67, that 
is, before the first day of hearing and 
since they deposited the arrears of rent 
with interest thereon within the time 
fixed by the court on that application, the 
defendants cannot be punished or depriv- 
ed of the benefit on account of the inac- 
tion or laches on the part of the court. 
The argument though attractive is devoid 
of any force. As already pointed out 
above, the court is not bound to fix any 
time on the application made to it for 
depositing arrears of rent. It may or may 
not fix time or grant time for depositing 
arrears of rent. Further, the court is not 
competent, under any circumstances, to 
enlarge the time specified under sub-sec- 
tion (4) of Section 13. If the court fixes 
any time for depositing arrears of rent. 
the period so fixed or later on extended 
can, in no case, exceed beyond twa 
months reckoned from the first day of 
hearing. It is true that the amount of 
arrears of rent was deposited within the 
time fixed by the court, but that is of no 
consequence, for the. court had no power 
to fix time after the expiry of two 
months from the first day of hearing. 
Since the defendants in the present case 
had failed to deposit arrears of rent with 
interest thereon on the date or within 
the time specified in sub-section (4) of 
Section 13, there was no discretion left 
with the trial court except to order strik- 
ing out the defence against eviction un- 
der Section 13 (6), For the reasons stat- 
ed above, the order passed by the trial 
court striking out the defence against 
eviction. in my opinion, was wholiv 
justified and the lower appellate court 
was wrong in setting aside that order. 
Since the first appellate court has not 
decided the appeal on merits the _- se 
will have to. be remanded back 
first appellate court for fresh decis  ? 
the case on merits. 


11. In the result. the appeal is 
allowed, the order passed by the ap- 
pellate court setting aside the judgment 
and decree passed by the trial court as 
also the order setting aside striking out 
defence against eviction are set aside 
and the case is sent back to the first ap- 
pellate court for fresh decision of the ap- 
peal in accordance with law. The costs 
of this appeal shall be borne by the de- 
fendants. 

Appeal allowed. 
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B. P. BERI C. J. AND M. L. JOSHI, J, 


Official Assignee and another, Ap- 
pellants v, Subhkaran, Respondent, 


Civil Special Appeal No. 46 of 1965, 
D/- 2-5-1973, against judgment of Single 
Judge of this Court, D/- 28-9-1965. 

Index Note:— (A) Rajasthan High 
Court Rules (1952), R. 436 — Power 
under a vakalatnama — Advocates hold- 
ing -valid power of attorneys in first 
appeal before High Court — Special ap- 
peal presented by them — Competency 
of. (X-Ref:— Civil P. C., 0. 3, R. 4). 

Brief Note-— (A) Where the ad- 
vocates presenting special appeal held 
valid power of attorneys in the first ap- 
peal before the High Court and the power 
of attorney was couched in comprehen- 
sive manner so as to authorise them 
to present the special appeal, the ap- 
peal cannot be thrown on the technical 
ground that it was not presented by 
authorised persons. R, 436 dispenses with 
the filing of fresh vakalatnamas by the 
Advocates once it was established that 
they had a power to act in first appeal 
before the High Court. (Para 5) 

Index Note:— (B) Presidency Towns 
Insolvency Act (1909), S. 17 — Property 
shall vest in official assignee — Pro- 
perty of insolvent situate in erstwhile 
princely State— Effect of order of ad- 
judication — Official assignee whether a 
necessary party in execution of decree 
rea ae — (X-Ref:— Civil P.C. 

. 9, R. 9). 

Brief Note:-— (B) The vesting con- 
templated under Section 17 takes effect 
over the property wherever situate with- 
in British India whether in the pre- 
sidency town or in the ‘mofussil.’ The 
adjudication order, however, does not 
operate to vest insolvent’s immovable 
property situate in a foreign State in the 
official assignee. (Case law discussed). 

(Para 6) 


Therefore, when during the pendency 
of a civil suit in a court in princely 
State of Rajasthan the judgment debtor 
was adjudged insolvent by the Cal- 
cutta High Court, the order of adjudica- 
tion could not be recognised to vest 
the insolvent’s property situate in State’s 
territory in the official assignee and 
hence the official assignee was not @ 
necessary party to the execution applica- 
tion against the judgment debtor. 

(Para 6) 

Index Note:-— (C) Civil P. C., S. 11 
== Res judicata — Mutuality or recipro- 
city is generally considered to be one 
of the essential conditions of estoppel by 
res judicata — (X-Ref:— Limitation Act 
(1908), Art. 182 (5)). 
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Brief Note-— (C) One of the essen- 
tial ingredients of the principle of res 
judicata is that the decision must be be- 
tween the same parties. The decision to 
operate as res judicata should be a deci- 
sion on merits. Where the official assi- 
pnee was not a party to the previous 
execution proceedings in which the only 
interlocutory matter as to the official 
assignee being a necessary party was 
decided and the question of - limitaticn 
was never decided. the decision could 
not operate as res judicata and the decree 
holder can show that the previous 
execution applications were in accordance 
with law and therefore the subsequent 
application was within time. The bar 
of limitation having not been raised, 
though available, against the executa- 
bility of second application, it cannot be 
contended that the subsequent ap- 
plication 1s barred by time. Therefore 
when the second application was 
disposed of in the ordinary man- 
ner and not dismissed on the plea of 
limitation, the subsequent application 
filed within three years from the date 
of the last execution petition is within 
time. (Para 7) 


Index Note:— (D) Civil P, C. ©. 41, 
R. 27 — Production of additional evi- 
dence in appellate Court — Order of 
discharge by Insolvency Court — The 
document being a public document and 
the genuineness being beyond doubt the 
apnellate Court can permit it to be 
taken in evidence. (Para 8) 

Index Note:-— (E) Presidency Towns 
Insolvency Act (1909), S. 45 — Effect of 
order of discharge — Property of judg- 
ment debtor insolvent situate in nrince- 
ly State of Rajasthan — Order of dis- 
charge passed by @#alcutta High Court — 
Whether discharge order will wipe out 
liability of insolvent. 

_ Brief Note:— (E) Debts and liabi- 
lities which are not provable in insol- 
vency are not effected by the discharge 
of the insolvent. Where the debt in 
question was based on a decree of tae 
foreign court (erstwhile State of Raja- 
sthan) and the property had not vestad 
in the official assignee as the territory 
where the property was situated was a 
foreign territory vis-a-vis the Calcutta 
High -Court which passed the order of 
adjudication during the pendency of 
civil suit, the discharge order would not 
extinguish the debt and could be en- 
forced against the estate of the judg- 
ment debtor which was existing in the 
foreign territory at the time when the 
order of adjudication was passed by the 
Calcutta High Court. The decree passed 
by the erstwhile princely State could not 
be said to be executable and provable at 
Calcutta. under Section 45 (2) which 
contemplates the release of those debts 
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which are provable under the Insolvency 
. law. (Case law discussed.) AIR 1941 Mad 
620, Dissented from, (Paras 9, 10) 

H. C. Jain. for Appellants; Sumer 
Chand Bhandari, for Respondent. 

M. L. JOSHI, J.— This is a special 
appeal under Section 18 of the Raj- 
asthan High Court Ordinance directed 
against the judgment of learned Single 
Judge dated 28th September, 1965, 
whereby he allowed the appeal of the 
respondent and held the house of the 
appellant-judgment-debtor saleable in 
execution of the decree passed by the 
Churu Court on 29-4-1950 against Jivan- 
mal judgment-debtor. 


2. The facts which are relevant 
for appreciating the controversy in this 
appeal briefly stated are: Messrs Chuni- 
‚lal Hajarimal lent a sum of Rs. 5000/~ 
to the appellant No, 2 at Calcutta. The 
said creditor instituted a suit No, 80 of 
1947-48 at Churu for the recovery of the 
amount and got the house of Jivanmal 
appellant attached before judgment. This 
suit was decreed for Rs. 5048.40 with 
costs on 29-4-1950. 


3. During the pendency of the 
suit Jivanmal appellant was adjudged 
insolvent by the order of the Calcutta 
High Court on 16-9-1949, Official Assi- 
gnee of the Calcutta High Court was 
appointed Receiver of the properties of 
the respondent Jivanmal including his 
bouse at Churu, by an interim order of 
the Calcutta High Court on 14-2-1949. 
After obtaining decree at Churu the ap- 
pellants put the decree into execution 
and prayed for sale of the attached house 
on 11-5-1950 in execution case No. 78 
of 1951, On 29-5-1950 the execution 
court ordered -that since judgment 
debtor had been adjudged insolvent ‘the 
decree-holder should implead the Offi- 
cial Assignee as a party to the execution 
application. This order was challenged 
by the decree-holder by way of appeal 
but the appellate Court also upheld the 
order and dismissed the appeal holding 
it tobe barred by time and further hold- 
ing that the Official Assignee was neces- 
sary party. The execution proceedings 
continued in the executing Court despite 
the failure of the decree-holder to im- 
plead the Official Assignee, On 15-9-. 
1951, the executing Court dismissed the 
first execution application as unsatisfied. 
On 8-9-1954. the second execution appli- 
eation was filed. In this application too, 
‘the Official Assignee was not impleaded. 
The judgment-debtor filed an objection 
that the house had vested in the Offi- 
cial Assignee and could not be sold in 
the execution of the decree. The objec- 
tion was overruled by the executing 
Court in its order dated 17-3-1958 on the 
ground that the Calcutta High Court was 
a foreign court when the order of ad= 
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judication was made by it. Dissatisfied 
the judgment-debtor preferred an ap- 
peal before the District Judge, Bikaner, 
who accepted the appeal on 15-12-1959 
and remanded the case directing the 
decree-holder appellant to implead the 
official assignee and after serving notice 
upon him should decide whether the 
attached house could be sold in the exe- 
cution of the decree. In the meantime 
the third execution application No. 119/58 
was filed on 6-11-1958 that too without 
impleading the Official Assignee. This . 
application was dismissed on 5-3-1960 : 
for want of supplying process-fee ete. 
The fourth execution application No. 33 
of 1960 was presented in the execution 
Court on 15-3-1960 in accordance with 
the order of the appellate Court dated 
15-12-1959. In this application of course 
the Official Assignee was made a party 
for the first time. The Official Assignee 
filed objection as to the maintainability 
of the execution application as barred 
by time against him. This application 
was dismissed on 28th of August, 1961 
by the Senior Civil Judge, Churu. holds 
ing that the same was barred because 
in spite of the order dated 29-9-1950 by 
the executing Court a period of nearly 
10 years had elapsed between the pass 
ing of the decree and joining the Offi- 
cial Assignee Calcutta as a party to the 
execution proceedings, and, therefore, 
the execution application stood barred 
by time against the Official Assignee, 
On appeal the judgment of the Senior i 
Civil Judge was upheld by the District i 
Judge, Bikanér by his judgment dated ! 
24th of Mav, 1963. Being dissatisfied 

with the judgment of the District Judge, . 
Bikaner, the respondent-decree-holder 4 
preferred a second appeal in the High 
Court which was heard by a Judge sit- 
ting in the Single Bench. The points‘ 
canvassed were whether ‘the property 
had vested in the Official Assignee and 
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whether the debt had been wiped out 
on account of the discharge of the 
insolvent. On both the points the learns | 


ed Judge found against the appellants. 
It was held that the Churu Court in 
whose jurisdiction the property in ques« 
tion was situate was a foreign court af 
the time of the passing of the adjudicas 
tion order and, therefore. the property 
had not vested in the Official Assignee } 
of Calcutta High Court. It was further } 
held on the basis of the decisions report~ i 
ed in Abdul Kuthus v.Inavathulla, AIR | 
1937 Mad 727 and Jubilee Bank v. Santi« 
moyee Debi, AIR 1950 Cal 487 that the 
debts even if they are provable in insol- 
vency were not extinguished and the 
decree-holder-creditor of the insolvent 
could proceed against the estate of the 
insolvent situate in foreign territory at 
the relevant time. On the above finding 
the learned Single Judge accepted the 
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“appeal of the respondent and held that 
sthe house of the judgment-debtor-appel- 
ilant was liable to be sold in the execu- 
Ftion of the decree of the respondent. 
-On a prayer being made on behalf of 
‘the judgment-debtor for leave to appeal 
to the Division Bench, the leave was 
granted and in consequence thereof both 
the Official Assignee and the judgment- 
debtor Jivanmal have come up in special 
appeal before us. 


4, Mr. H. C. Jain learned counsel 
for the appellants challenged the judg- 
ment of the learned Single Judge on 
the following grounds*— - 


(1) That the application of the 
decrée-holder-respondent was barred by 
time as the previous three applications 
made prior to the present fourth applica~ 
tion were not in accordance with law 
fn as much as on the passing of the ad~ 
fudication order against appellant Jivan~ 
mal on 6-9-1949 the property had vested 
fm the Official Assignee of the Calcutta 
High Court who was a necessary party 
to the previous execution application but 
he was not impleaded in those anplica- 
tions: 

(2) That the appellant Jivanmal was 
discharged on 23-6-1955 by the Calcutta 
High Court and all his liabilities includ- 
ing the decretal debt in question stood 
wiped out and could not be enforced by 
way of an execution application. 


5. Before we deal with the con~ 
tentions of the learned counsel for the 
appellants, we may dispose of a preli- 
minary objection raised by Mr. S. C. 
Bhandari on behalf of the respondent- 
decree-holders to the effect that the ap~ 
peal filed by the appellant was incom-~ 
petent as the same was not presented 
by authorised persons. Mr, Bhandari 
in support of his preliminary objection 
contended that the present appeal was 
filed by Mr. H. C. Jain and Mr. J. K 
Jain under a memo of appearance with~ 
out a valid power of attorney in their 
favour in the special appeal. He sub- 
mitted that although Mr. H. C. Jain and 
Mr. J. K. Jain were counsel in the 
first appeal before the learned Single 
Judge under a valid power of attorney 
but the same did mot hold good so as to 
entitle them to present the present ap- 
peal. In this regard te invited our 
attention to Order 3, Rule 4 of the Code 
of Civil Procedure. The argument of 
the learned counsel in this behalf is that 
under Order 3, Rule 4 an advocate re~ 
presenting in the suit may file the ap- 
peal as the appeal has been treated under 
the deeming provisions of Rule 4 of 
Order 3. C. P. C. to be the continuation 
ofa suit, but the power of attorney 
filed in the first appeal cannot hold good 
to enable them to file the special appeal. 
[Tt was submitted that the provisions of 
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Order 3, Rule 4, C. P. C, were sedis con- 
tained and did not authorise the counsel 

the power of attorney in the first 
appeal to confer authority on them to 
present the special appeal. It was. sub- 
mitted that the act of presentation is 
not merely pleading but acting on behalf 
of the client which could only be valid 
if the’ counsel had a valid power of at- 
torney to act in the special appeal. The 
memo of appearance filed along with the 
special appeal was not sufficient for 
the compliance of Order 3 Rule 4, Civil 
P. C. and the counsel presenting the 
appeal had, therefore, no authority to 
present the appeal. Mr. C. Jain on 
the other hand submitted that the power 
of attorney presented in the first ap- 
peal was comprehensive and conferred 
authority upon them even to file the 
special appeal, He submitted that the 
strict interpretation should not be taken 
to defeat the appeal which was other- 
wise valid. He also referred to Rule 436 
of the High Court Rules which provides 
that one power of attorney in the High 
Court will be sufficient for authorising 
the counsel to act in the litigation, Rule 
a of the High Court Rules runs as 
under.— 


“436. Power under a Vakalatnama. 
One Vakalatnama shall be sufficient to 
enable the person empowered to act in 
all proceedings of a case including exe- 
cution decree.” 

Having carefully considered the rival 
contentions of both the sides we are of 
the opinion that the preliminary objec- 
tion raised on behalf of the respondent 
cannot be upheld. It is not in dispute 
that both the Advocates who presented 
this appeal held valid power of attorneys 
from the respective appellants in the 
appeal before the learned Single Judge | 
We have also perused the power of 
attorneys and having perused the same 
we feel that the power of attorneys are| 
couched in comprehensive manner so as 
to authorise the Advocates to present 
this appeal before us. Looking to the 
amplitude of the terms in which the 
powers of attorneys are couched we are 
not inclined to take too technical view 
of the matter and throw the appeal on 
that ground, Moreover Rule 486 of the, 
High Court Rules also comes to the’ 
aid of the appellants as it dispenses with 
the filing of the second power of attor- 
ney if the counsel for the appellants had 
been authorised by a valid power of 
attorney to act in the High Court. The 
{intention behind the Rule 436 appears 
to us to dispense with the filing of fresh 
Vakalatnamas by the Advocates once it 
was established that they had a power 
to actin first appeal before this High, 
Court, In these circumstances we are 
not impressed with the preliminary ob- 
jection raised by the learned counsel for 
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the respondent. We therefore overrule 
the preliminary objection raised on be- 
half of the respondents. 


6. Coming to the merits of the 
appeal we may first deal with the con- 
tention of the learned counsel that the 
execution application was barred by 
time. The argument of the learned 
counsel proceeds on twofold basis, First- 
ly, it was contended that the property 
had vested in the Official Assignee on 
the appellant Jivanmal being adjudged 
insolvent in the year 1949 and, there- 
fore, the Official Assignee was a neces- 
sary party; and secondly, in the previ- 
ous execution application the executing 
Court by its order dated 29-5-1950 on 
the objection of the appellant Jivanmal 
had held the Official Assignee to be a 
necessary party. The decree-holder re- 
spondent challenged this order of the 
execution Court by way of appeal but 
the order was confirmed by the appel- 
late Court and it had become final. It 
was. therefore, not open to the decree- 
holder to again re-agitate the point that 
the Official Assignee was not a neces- 
sary party on account of the bar of the 
principle of res judicata against them. 
We mav first take up the question as to 
whether the property had vested in the 
Official Assignee. In order to determine 
this question, it will be relevant to read 
Section 17 of the Presidency Towns In- 
solvency Act which runs as under:-— 


“S, 17. Effect of Order of adiudica- 
tion:— 


On the making of an order of adjudica- 
tion, the property of the insolvent wher- 
ever situate shall vest in the Official 
Assignee and shall become divisible 
among his creditors, and thereafter. ex- 
cept as directed by this Act. no creditor 
to whom the insolvent is indebted in 
respect of any debt provable in insolvency 
shall during the pendency of the insol- 
vency proceedings, have any remedy 
against the property of the insolvent in 
respect of the debt or shall commence 
any suit or other legal proceedings ex- 
cept with the leave of the Court and 
on such terms as the Court may impose. 


Provided that this section shall not 
affect the power of any secured creditor 
to realize or otherwise deal with his 
security in the same manner as he would 
have been entitled to realize or deal 
with it if this section had not been 
passed,” 


According to this section it will appear 
that on the making of an order of ad- 
judication the property of the insolvent 
wherever situate shall vest in the offi- 
cial assignee and shall become divisible 
among his creditors. The stress of the 
learned counsel for the appellants is on 
the expression ‘property of the insolvent 
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wherever situate shall vest in the offi- 
cial assignee and shall become divisible 
among creditors ......... ’ The learned 
counsel for the appellants’ contention is 
that irrespective of territorial bar the 
property belonging to the insolvent shall. 
vest in the official assignee. We are 
unable to accept this contention. The 
vesting contemplated under Section 17 
takes effect over the property wherever 
situate within British India whether in 
the presidency town or in the ‘maufassil.’ 
The adjudication order, however. does 
not operate to vest insolvent’s immovable 
property situate in a foreign State in 
the official assignee. We are fortified 
in our view in the decisions reported in - 
Re-Sumermull Surana. AIR 1932 Cal 124: 
Anantapadamanabhaswami v. Offl. Recr. 
Secunderabad, AIR 1933 PC 134: Aiya- 
swami v. Offl, Assignee Madras, AIR 1934 
Mad 344 and In Re Motilal Premsukh, 
AIR 1938 Rang 324. It will be profit- 
able to make a particular reference to 
AIR 1933 PC 134 which concludes the 
controversy in this behalf raised before 
us. In this case an order of adiudica~ 
tion was made by the District Court at 
Secunderabad in 1938 adiudging the 
insolvent plaintiff in a partition suit in 
the Madras High Court. The preliminary 
decree in the partition suit was attached 
in 1996 by a decree-holder against the 
plaintiffs in execution of a decree. It 
was held that the adjudication order 
was to be regarded as the order of a 
foreign court. that it could not be re- 
cognised as having the effect of vesting 
in the Receiver any immovable property 
of the insolvent and that the derree-hol-~ 
der was entitled to the benefit of his 
prior attachment. The matter is thus 
concluded by the decision of the Judicial 
Committee. The same position holds good 
in this case as the Churu Court was a 
foreign court at the time when the 
judgment-debtor Jivanmal was adjudged 
insolvent by the Calcutta High Court. 
The order of adjudication passed by the 
Calcutta High Court, therefore, could 
not be recognised to vest the insolvent’s 
property situate in a foreign territory in 
the Official Assignee. In this view of the 
position of law, it is very difficult to 
hold that the Official Assignee was a 
necessary party to the previous execu- 
tion applications, 


T We may now take up the 
second question of limitation namely, 
whether the order dated 29-5-1950 of the 
executing Court holding that the Of- 
ficial Assignee was a necessary party. 
was final so as to operate as res judicata 
to preclude the respondents to show that 
the previous execution applications were 
in accordance with law and. therefore, 
the fourth execution application was 
within time. One of the essential in- 
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gredients of the principle of res judicata 
is that the decision must be between the 
same parties. Mutuality or reciprocity is 
generally considered’ to be the one of 
the essential conditions of estoppel by 
res judicata. In support of this view we 
may extract the observations of Mr. 
Spencer in his treatise Spencer Bower 
on Res Judicata page 132 quoted by Dr. 
Nandlal in his book ‘The Law and Doc- 
trine of Res Judicata’ as under:-— 


*“Mutuality, or reciprocity. is often 
said to be a condition of estoppel by res 
judicata. 


This means that where A is said to 
be estopped as against B by a judicial 
decision, it has always been considered 
material, in the solution of the question, 
to inquire whether, the position had been 
the other way, B would have been es- 
topped thereby as against A.” 


Concretely put suppose in the previous 
execution application, the point of neces- 
sary party was decided against the judg- 
ment-debtor Jivanmal in the absence of 
official assignee who would have sub- 
sequently appeared and contended that 
his presence was necessary and would 
have even satisfied the correctness of his 
stand, could the principle of res judicata 
be attracted to estop the Official As- 
signee to raise the point. Our answer is 
in the plain negative as there was no 
mutuality or reciprocity inasmuch as 
the point was not decided between him 
‘and the decree-holder. Likewise it can 
equally be said that the Official Assignee 
being not a party to the previous ex- 
ecution proceedings any decision on the 
point could not operate as res judicata 
so as to estop the decree-holder-respon- 
dent to contend otherwise. Moreover the 
decision to operate as res judicata should 
be a decision on merits, In the instant 
case the appellants seek to estop the 
decree-holder respondent from showing 
that the previous execution applications 
were in accordance with law. In neither 
of the previous execution applications it 
was ever held that the property had ves- 
ted in the Official Assignee nor it was de- 
cided that the previous execution ap- 
plications did not serve as steo in aid of 
execution. All that was decided was an 
interlocutory point whether the Official 
Assignee was a necessary party. The 
question of limitation was never decided 
in the previous execution applications. 
The. only interlocutory matter as to the 
Official Assignee being a necessary party 
was decided. That could not operate as 
res judicata and it is open to the decree- 
holder-respondent to show that the pre- 
vious execution applications were in ac- 
cordance with law. The matter can be 
viewed from another angle. The first ex- 
ecution application was dismissed on 
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29-5-1950. The second execution applica- 
tion was made in the year 1954. In that 
execution application the objection as to 
the executability for want of impleadin 
the Official Assignee was raised 
but was overruled by the execut- 
ing Court by its order dated 17-3-1958. 
Dissatisfied the judgment-debtor pre- 
ferred an appeal before the District 
Judge whe remanded the case directing 
the decree~holder-respondent to implead 
the Official Assignee and after serving 
notice upon him the executing Court had 
decided whether the attached house 
should be sold in the execution of the 
decree by his order dated 15-12-1959. The 
plea of limitation was not raised in the 
second execution application although as 
per the stand taken by the appellant it 
was available to him. He is, therefore, 
precluded from raising the question of 
limitation on the ground that the previ- 
ous execution application was not in 
accordance with law and was, therefore, 
barred by time. The bar of limitation 
having not been raised against the 
executability of the second execution 
application it is futile to contend that 
the present application is barred by time. 
The second execution application con- 
tinued at least upto 15-12-1959 when the 
appellate Court remanded the case. That 
application was finally disposed of in 
the ordinary manner and was not dis- 
missed on the plea of limitation. The 
present execution application had been 
filed on 15-3-1960 which is well within 
three vears from the date of the last 
execution application and is obviously 
within time. The contention that the 
execution is barred by limitation, there 
fore, cannot be sustained in view of the 
above findings. We accordingly hold 
oe the execution application is within, 
ime. 


8. It was next contended that the 
appellant Jivanmal had been discharged 
by the Calcutta High Court and in view 
of the provisions of Section 45 of the 
Presidency Towns Insolvency Act, the 
order of discharge will completely wipe 
out the debts of the appellant and con- 
sequently the decree could not be exe- 
cuted after the order of discharge. In 
this connection the learned counse] drew 
our pointed attention to sub-clause (2) of 
Section 45 of the Presidency Towns In- 
solvency Act wherein it has been provid- 
ed that the order of discharge shall 
release the insolvent from all debts pro- 
vable in insolvency. Before we deal 
with this contention at this stage it will 
be convenient to deal with the argu- 
ment of Mr. Sumerchand Bhandari that 
the learned Single Judge had erred in 
permitting the discharge order to be 
taken in evidence under Order 41, Rule 
27 C. P. C. The order of discharge was 
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the same was first presented before the 
learned Single Judge. The learned Single 
Judge permitted this document as it was 
a public document. Mr. Bhandari’s con~ 
tention was that the order of discharge 
related to question of fact and required 
investigation as to whether it related to 
the appellant. He contended that the 
new evidence as to fact necessitating in~ 
vestigation into facts could not be per~ 
mitted under Order 41 Rule 27 C. P. C. 
In this connection he had referred to 
Fakir Bhai v. Maganlal, AIR 1951 Bom 
$80. Dwarkadas v. Badrilal. AIR 1930 All 
220 and Purushottam v. Rajaram. AIR 1965 
Mys 59. We have perused these authori-~ 
ties. After giving our careful consideration 
to the submission of Mr. Bhandari we are 
of the opinion that no exception could 
be taken to the order of the learned 
Single Judge in regard to permitting the 
discharge oe m be taken in evidence 
under O. 41. R, 27. C. P. C. The document 
was a public r iai and the genuine- 
ness was beyond any manner of doubt. 
The appellate Court had discretion and 
it has exercised it in a judicial manner 
on valid grounds. The contention of 
Mr. -Bhandari on this score, therefore, 
cannot be accepted. 


9. Coming to the merit of the 
contention of Mr. Jain as to whether 
discharge order will wipe out the liabi- 
lities of the insolvent, it may be re~ 
called that the learned Single Judge 
has held that the discharge ordér will 
not extinguish the debt on the strength 


_ Of the decisions reported in AIR 1937 


co 


Mad 727 and AIR 1950 Cal 487. Mr. 
Jain pointed out that Abdul Kuthus v. 
Inayathulla, AIR 1937 Mad 727 has been 
reversed by a later Division Bench 
authority reported in Abdul Kuthus v. 
Ynayathulla, ATR 1941 Mad 620. It is 
true that this authority has been revers- 
ed by a later Division Bench authority 
reported in AIR 1941 Mad 620. We have 
perused the authority reported in AIR 
1941 Mad 620 but are not persuaded by 
the reasons given therein. The pro~ 
perty in question had not vested in the 
Official Assignee as the Churu territory 
was a foreign territory vis-a-vis the 
Calcutta High Court which passed the 
order of adjudication in the year 1948. 
The view taken in AIR 1937 Mad 1727 
and ATR 1950 Cal 487. appears to be 
more reasonable and in accord with pub- 
jie policy as it prevents the insolvent to 
take undue advantage from the property 
existing prior to the order of his being 
adjudged insolvent. We are, therefore, 
in accord with the view taken by the 
learned Single Judge that the debt was 
mot extinguished, and could be enforced 
against the estate of the judgment-debtor 
which was existing in the foreign terri- 
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tory at the time when the order of ad- 


judication was made by the Calcutta! 
High Court. 
10. Even otherwise in our view 


in the facts and circumstances of this 
ease the debts and Habilities of the in- 
solvent were not wiped out on account 
of the order of discharge. Debts and 
liabilities which are not provable in in- 
solvency are not effected by the dis- 
charge of the insolvent. It may be re- 
called that debt in question was based 
on a decree of the Churu Court passed 
in the year 1948. Churu Court at that 
time was a foreign court and decree of 
such a court was not executable and still 
cannot be held to be executable and 
provable at Calcutta. Reference in this 
connection may be made to Moloji Nar- 
singh Rao v. Shankar Saran, AIR 1962 
SC 1737. The facts were: The plaintiff 
brought a suit against the defendant who 
was a resident of Uttar Pradesh in 
Gwalior Court on 15-5-1947. The sum- 
monses were issued and were served on 
the defendant but he did not appear in 
the Gwalior Court and on 18-11-1945 an 
ex parte decree was passed by the Court 
against the defendant. On 14-9-1951 an 
order was passed by the Gwalior Court 
for the transfer of the decree for execu- 
tion to the Court at Allahabad in Uttar 
Pradesh, The decree was held to be a 
nullity and not executable at Allahabad. 
It was held that at the time of passing 
of the decree in November, 1948, the 
definition of foreign Court as amended 
by an Adaptation Order of ‘March 23, 
1948. a Court situated beyond the limits 
of the province of what was British India 
and which had no authority in the pro- 
vince of British India. The Court at 
Gwalior fell within the definition and, 
therefore, it was a foreign court and 
judgment passed by it would be a foreign 
judgment, It was further held ‘that at 
the relevant date the various constitu- 
tional changes did not affect the position 
and status of the United State of 
Madhya Bharat, which included Gwalior. 
The judgment of the Gwalior Court 
could not be regarded as having extra 
territorial validity because the defen- 
dant was not the subject of Gwalior nor 
was he temporarily present in the State 
when the process was served on him. It 
was further held that if a decree was 
unenforceable in a particular court at the 
time when it was passed it would not 
become enforceable and valid simply 
because of the judicial changes that took 
place Jater unless there is specific provi- 
sion to the contrary. as the decree pass- 
ed by a foreign court in the inter- 
national sense was a nullity outside 
Madhya Bharat, In view of this autho- 
rity the claim under the decree passed 
by Churu Court could not be held to be 
provable under Section 45 (2) of the 
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Insolvency Act which contemplates ‘the 
release of those debts which are pro- 


vable under the Insolvency Law. Mr. 
Jain,- however! urged that the proposi~ 
tion laid down in AIR 1962 SC 1737 has 
been overruled in Lalji Raja & Sons v. 
Nathuram, AIR 1971 SC 974. We have 
perused this decision. We are of the opin- 
ion that the decision has not shaken 
the principle laid down in AIR 1962 SC 
1737 so far as the decree passed by the 
Courts of erstwhile princely States are 
concerned. In AIR 1971 SC 974, their 
Lordships were dealing with the execut- 
ability of the decree passed by the Court 
of West Bengal, a British Indian terri~ 
tory at that time at Morina in Madhya 
Bharat. It was held that by the exten- 
sion of the Code of Civil Procedure the 
whole of India including Madhya Bharat 
want of jurisdiction on the part of 
Madhya Pradesh Court to exclude a 
decree in the British India was remedied. 
In fact that their Lordships did not over~ 
rule the principle laid down in AIR 1962 
SC 1737, rather they upheld the prin- 
ciple laid down in it and distinguished 
it on the ground that the Code of Civil 
Procedure had been extended to Madhya 
Pradesh also, It may be profitable to 
extract the observations of their Lord- 
ships as follows:— 


“In Shitole’s case, (AIR 1962 SC 
11737) this Court was called upon to con~ 
sider a converse case. Therein the decree 
under the execution was one passed by a 
Court in Gwalior State in a suit institut- 
ed in May. 1947. The defendants were 


residents of Uttar Pradesh, They did 
not appear before the Gwalior Court 
though served with the notices. An 


ex parte decree was passed against them 
in November, 1948. On September 19, 
1951, the Gwalior Court transferred the 
decree for execution to Allahabad and 
on October 16, 1951. the decree-holder 
- filed an application for execution of the 
decree before the Allahabad High Court 
The judgment-debtor contended that the 
decree being a decree of Gwalior Court 
to whose jurisdiction they had not sub- 
mitted, was a nullity and the execution 
application in respect thereof was not 
maintainable. That contention was ac- 
cepted by this Court. It may be noted 
that the Gwalior Court was not a Court 


constituted under the provisions of the . 


Code, It was admittedly a foreign Court 
for the purposes of any proceedings 
under the Code. The ratio of that deci- 
sion is inapplicable to the present case 
The question whether a decree is a 


valid decree or whether it can be trans- ` 


ferred to another court for execution has 
to be judged by the provisions of the 
Code.” 


It will thus appear that their Lordships 
drew distinction on the basis that the 
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princely State Court of Madhya Bharať 
having not been constituted under the 
Code of Civil Procedure even the exten= 
sion of its applicability could not make 
ita Court constituted under the Code 
of Civil Procedure as the Civil Proce~ 
dure Code was not prevalent when the 
decree was passed, This is exactly the 
case before us. The decree of the Churu 
Court was that of a foreign court. and 
could not be held to be executable in 
the British Indian territory even after 
the extension of the applicability of the 
Code of Civil Procedure under the Adap- 
tation Actof 1951. Asa natural corollary 
the debt was not provable under Section 
45 (2) of the Presidency Towns Insol- 
vency Act. The decretal debt in ques- 
tion being not provable under Section 
45 (2) as held in AIR 1962 SC 1737 the 
question of release of the insolvent from 
his liabilities cannot arise under Sec- 
tion 45 (2) of the Presidency Towns 
Insolvency Act. Mr, Jain has, however, 
referred to Kundanlal v. Nathu. AIR 
1933 All 600 in support of his contention. 
In AIR 1933 All 600 it has been held 
that the order of discharge shall release 
the incumbent from all debts provable 
under the Act even the ereditor has not 
been notified. This case is clearly dis~ 
tinguishable. It does not deal with a 
decree passed by a foreign court. 


1i. In the instant case the pro 

perty had not vested in the Official ‘Rests 
gnee, Itis also not clear on the record 
whether the debt of the respondent was 
ever shown in the schedule of affairs in 
the insolvency proceedings. Tt is also 
evident that the property in question 
was never taken in charge by the Offi- 
cial Assignee. and the same was under 
attachment of the Court at Churu on the 
prayer of the’ respondents, The respon~ 
dents had attached the property and 
they are entitled to get it sold in exe- 
cution of the decree for his benefit and 
for the benefit of the other creditors as 
in our view as already mentioned above 
the insolvent had not been released from 
a liabilities in view of the discharge 
order, 


i 12. In the result, we see no force 
in this appeal and dismiss it with costs. 


Appeal dismissed, 
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Index Note *— (A) Civil P. C. (1908), 
Section 24 — “Claims Tribunal” — e- 
ther a “Court” — General powers of 

` transfer of case — Exercise of . (X-Ref :— 
Motor Vehicles Act (1939), Section 110.) 


Brief Note:— (A) ‘Claims Tribunal” 
constituted under Section 110 of the Act 
(1939) is a mere Tribunal and not a 
Court. In the generic sense a Court is 
also a Tribunal but Courts are such 
Tribunals as are created by statute and 
belong to the Judicial department of the 
‘State in contradistinction to the Ex- 
ecutive branch of the State, petition un- 
der Settion 24 for transfer of proceed- 
ings is not maintainable. Case law discuss- 
ed, AIR 1972 Madh Pra 125 and AIR 1971 
„Guj 151, Dissented. (Para 26) 

M. P. Calla for Petitioner; R. P. Go- 


yal and B. L. Panwar, for Non-peti- 
tioners. 
ORDER :— Shri Laxmi Narain 


Mishra, who is opposing certain proceed- 
ings instituted against him under Sec- 
tion 110-A of the Motor Vehicles Act 
1939 (hereinafter to be referred as the Act) 
before the District Judge, Alwar. consti- 
tuting the Claims Tribunal under the Act, 
moves this Court for transferring the 
proceedings to another Claims Tribunal 
and invokes the powers of this Court un- 
dey Section 24 of the Code of Civil Proce- 
dure. 


2. The transfer was sought prin- 
cipally on two grounds’ one on account 
of his having an apprehension against 
Shri Sohan Raj Kothari. the District 
Judge, on the basis of certain orders pass- 
ed by him from time to time that the 
petitioner would mot get justice from 
Shri Kothari, The other one was of hard- 
ship caused to the petitioner as no advo- 
cate at Alwar was accepting any brief for 
him-as Shri Kailash Narain Gupta, the 
the applicant before the Claims Tri- 
bunal as also his father were advocates 
practising at Alwar. 


3. The first ground is no longer 
available as Shri Kothari has since been 
transferred from Alwar to another place 
and Shri M. C. Jain is at present the 
District Judge at Alwar. 


4, The question that confronts the 

petitioner here at the very outset is whe- 
© ther a District Judge appointed as a 
Claims Tribunal under the Act is a court 
subordinate to the High Court within 
the meaning of Section 24 of the Code 
of Civil Procedure, There can be no con- 
troversy regarding even a Claims Tribu- 
nal being subordinate to the High Cour’ 
as appeals lie to the High Court under 
S. 110-D of the Act. Apart from this, 
there is Art. 227 of the Constitution 
under which the High Court exercises the 
powers of superintendence over all Tri- 
bunals functioning in the State. The hub 


A.L R. 


of the matter, however, is whether the 
Claims Tribunal is a court as to entitle 
the petitioner to invoke the powers of 
this Court under Section 24, C. P. C. 


5. The learred counsel on either 
side have placed a number of cases be- 
fore me but they disclose a divergence 
of judicial opinion. In none of the cases, 
however, the question has been consider- 
ed whether a Claims Tribunal under the 
Act is a court for the purposes of Sec- 
tion 24, C. P. C. I will have occasion to 
pion to the various decided cases herein- 

er. 


6. In the growing complexities of 
the present day life and the administra- 
tion the dividing line between the func- 
tions of the regularly constituted courts 
as such and the administrative bodies 
dealing with rights and obligations of the 
citizen is becoming thinner and thinner. 
Under the system of our laws even judi- 
cial Tribunals may exercise both *judi- 
cial and administrative powers. Likewise, 
administrative bodies may enjoy not only 
administrative powers but also such powers 
as are exercisable by the regularly cons- 
tituted courts, The term “court” has not 
been defined by statute though inclusive 
definitions are available in several 
of them. One thing is, however, cons- 
picuous and it is that the courts be- 
long to the judicial hierarchy and con- 
stitute the country’s judiciary as distinct 
from the executive or legislative branches 
of the State. There are nevertheless other 
administrative bodies or functionaries 
who, thougk outside the judicial hierar- 
chy, are yet acting like courts for cer- 
tain purposes, Whether a person or a 
body dealing with the rights and obliga- 
tions of a citizen is a court or a Tribu- 
nal will ky and large depend on the 
nature of functions assigned to such per- 
son or body by the statute. The problem 
will thus be one of ascertainment of the 
nature of the functions. It is well settled ` 
that judicial function involves the deci- 
sion of rights and liabilities and an in- 
quiry and investigation into facts is a 
material part of the function, I am not 
concerned with the administrative func- 
tions in which the rights and obligations 
of kn citizen are not determined or dealt 
with. 


7. Now, a Claims Tribunal func- 
tioning under the Act deals very much 
with the rights and obligations of the 
citizens. Prior to the enactment of the 
fascicule of Sections 110-A and onwards, 
the liability of owners of motor vehicles 
arising out of accidents involving such 
motor vehicles was determined by regu- 
larly constituted civil courts. Parliament, 
however, felt that the remedy, apart 
from being burdened with heavy court 
fee. was tardy in its working, It could 
not speedily deal with large number of 
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claims of aggrieved persons and therefore 
by the Amendment Act (100 of 1956) these 
new sections were added, These provisions 
were designed to ensure a speedy re- 
medy to persons receiving bodily injuries 
and to the heirs of persons meeting wi 

death in such accidents.’ Therefore, I 
have to gather, in the first instance from 
the relevant provisions of the statute, as 
to what the Parliament meant to provide 
as an adjunct or a substitute of the pre- 
vailing remedy to an aggrieved person, 


8. It will be convenient to refer 
to the relevant provisions of the Act at 
this stage. Section 110-A provides for 
the making of application for compensa- 
tion by the aggrieved persons. Section 
110-AA relates to the contingency where 
claim could also be made under the 
Workmen’s Compensation Act, 1923 and 
I am not concerned with it. Section 110 
lays down how a Claims Tribunal will 
be constituted. 

I may read this section in extenso: 

“110. (1) A State Government may, 
by notification in the Official Gazette, 
constitute one or more Motor Accident 
Claims Tribunals (hereinafter referred to 
as Claims Tribunals) for such area as 
may be specified in the notification for 
the purpoge of adjudicating upon claims 
for compensation in respect of accidents 
involving the death of, or bodily injury 
to, persons arising out of the use of 
motor vehicles or damages to any pro- 
ate of a third party so arising, or 

Oo ` 


Provided that where such claim in- 
cludes a claim for compensation in res- 
pect of damage to property exceed= 
ing rupees two thousand, the claimant 
may, at his option, refer the claim to a 
civil Court for adjudication, and where 
a reference is so made, the Claims Tri- 
bunal shal] have no jurisdiction to enter~ 
tain any question relating to such claim. 

(2) A Claims Tribunal shall consist 
of such number of members as the 
State Government may think fit to ap-« 
point and where it consists of two or 
more members, one of them shall bea 
appointed as the Chairman thereof: 

(3) A person shall not be qualified 
for appointment as a member ofa 
Claims Tribunal unless he— 

(a) is, or has been, a Judge of a High 
Court. or 

(b) is, or has been, a District Judge, 
or 

(c) is qualified for appointment as a 
Judge of the High Court; 

(4) Where two or more Claims Tris 
bunals are constituted for any area, the 
State Government may, by general or 
special order, regulate the distribution 
of business among them.” 

This section authorises the State Gov- 
ernment to constitute a Motor Accident 
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Claims Tribunal, briefly referred to as 
the Claims Tribunal, for such area as 
may be specified in the notification, The 
proviso to sub-section (1) lays down 
that where the claim includes a claim 
for compensation in respect of damage 
to property exceeding rupees two thou- 
sand, it is open to a claimant td 
refer his claim to a civil Court for ad- 
judication and where a reference is so 
made the Claims Tribunal shall have no 
jurisdiction to entertain the question 
relating to any such claim. Sub-secticn ` 
(3) lays down the necessary qualifica- 
tions for a person to be appointed as a 
member of the Claims Tribunal. What 
is important to be noticed in sub-section 
(8) is that a person need not be actually 
in office as a Judge of a High Court or 
a District Judge when he is so appoint- 
ed. Likewise, he may have never he'd 
any office in the past but he should be 
qualified for appointment as a Judge of 
the High Court. An advocate who has 
practised for ten years or more could be 
appointed a member of the Tribunal. 
Likewise, a person who tad held a 
judicial office for ten years or more 
could also be appointed a member of 
the Tribunal. He might be a Civil Judge 
or a Munsif only, However. if he is a 
District Judge then he can be appointed 
a member of the Claims Tribunal. irre- 
spective of his possessing or not possess- 
ing the qualifications for appointment 
as a Judge of the High Court. The ques- 
tion, in the circumstances, is whether 
the mere coincidence that the Claims 
Tribunal at Alwar is a one man’s Tri- 
bunal and the District Judge of Alwar 
is the Claims Tribunal will be enough 
for holding that the Claims Tribunal is 
a Court within the meaning of Sec, 24, 
C. P. C. as to entitle this court to trans- 
fer the proceedings before it to another 
Claims Tribunal for another area. One 
thing that again deserves notice is that 
Parliament has designedly used the term 
“Tribunal” in creating the machinery 
for speedy disposal of claims arising 
out of the accidents involving motor 
vehicles. Parliament was undoubtedly 
aware of the distinction between what 
is a civil court and what is a Claims 
Tribunal when in the proviso to sub- 
section (1) of Section 110 of the Act it 
specifically laid down that a claim for 
compensation in respect of damage to 
property exceeding rupees two thousand 
could be referred by a claimant to the 
civil Court for adjudication and in that 
event the Claims Tribunal will have no 
jurisdiction to entertain any question 
relating to such claim. i 


9. Then, I may turn to other 
relevant sections, Sec. 110-B lays down 
that on receipt of an application for 
compensation under Section 110-A, tke 


- 


58 Raj. [Prs. 9-10] I. Misra v. K. N. Gupta (Kan Singh J.J 


Claims Tribunal shall, after giving the 
parties an opportunity of being heard, 
hold an inquiry into the claim and may 
make an award determining the amount 
of compensation which appears to it to be 
just and it will also specify the person 
or persons to whom compensation shall 
be paid, and it shall further specify the 
amount which shall be paid by the 
insurer or owner or driver of the vehicle 
involved in the accident or by all or any 
of them, as the case may be. Section 
410-C deals with the procedure and 
powers of the Claims Tribunal and I 
may read this section: 


*110-C. (1) In holding any inquiry 
under Section 110-B, the Claims Tri- 
bunal may. subject to any rules that 
may be made in this behalf, follow such 
summary procedure as it thinks fit. 

(2) The Claims Tribunal shall have 
all the powers of a civil court for the 
purpose of taking evidence on oath and 
of enforcing the attendance of witnesses 
and of compelling the recovery: and pro- 
duction of documents and material objects 
and for such other purposes as may be 
prescribed: and the Claims Tribunal shall 
be deemed to be a Civil Court for all 
the purposes of Section 195 and Chapter 
XXXV of the Code of Criminal Proce- 
dure, 1898. 


(2A) Where in the course of any in- 
jury, the Claims Tribunal is satisfied 
that— 


(i) there is collusion between the 
person making the claim and the person 
against whom the claim is made, or 

(ii) the person against whom ‘the 
claim is made has failed to contest the 
claim it may, for reasons to be recorded 
by it in writing. direct that the insurer 
who may be liable in respect of such 
claim, shall be impleaded as a party to 
the proceeding and the insurer so im- 
pleaded shall thereupon have the right 


to contest the claim on all or any of the. 


grounds that are available to the person 
against whom the claim has been made. 


(3) Subject to any rules that may be 
made in this behalf, the Claims Tri- 
bunal may. for the purpose of adjudicat- 
ing upon any claim for compensation, 
choose, one or more persons possessing 
special knowledge of any matter rele- 
vant to the inquiry to assist it in hold- 
ing the inquiry.” 

What is remarkable here is that the Tri- 
bunal is given the power to lay down 
its own procedure, though that is sub- 
ject to any rules that may be made in 
that connection. Such a procedure has 
to be summary. This is, however, not to 


say that the principles of natural justice - 


are not required to be observed. They 
have to be observed by the Claims Tri- 
bunal like any other Tribunal acting 
quasi judicially. But this is unlike the 
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regularly constituted courts which are 
not authorised to devise their own pro- 
cedure in dealing with the cases before 
them. Their procedure is laid down in 
the codes of procedure and other rele- 
vant rules, In other words, the civil court 
itself has no hand in devising the proce- 
dure in dealing with matters before it. 
Section 110-CC is about award of interest 
where any claim is allowed. Section 
110-CCC is for award of compensatory. 
costs in certain cases. 

10. What is noteworthy in Sec- 
tion 110-CCCis thatit normally speaks of 
the court as well as the Claims Tribunal 
in the same breath and I may read 
this. Section as well? 

*110-CCc (1) Any court or Claims 
Tribunal adjudicating upon any claim for 
compensation under this Act, may in any 
case where it is satisfied for reasons to 
be recorded by it in writing that— 

(i) the policy of insurance is void 
on the ground that it was obtained by. 
representation of fact which was false 
in any material particular, or 

(ii) any party or insurer 
forward a false or vexatious 
defence, 
such Court or Tribunal may make an 
order fcr the payment by the party who 
is guilty of misrepresentation or by 
whom such claim or defence has been 
put forward, of special costs by way of 
compensation to the insurer or, as the 
case may be, to the party against whom 
such claim or defence has been put for- 


ward. 

(2) No Court or Claims Tribunal 
shall pass an order for special costs 
sub-section (1) for any amount 


has put 
claim of 


under 
exceeding rupees one thousand. 


(3) No person or insurer against 
whom an order has been made under 
this section shall, by reason thereof, be 
exempted from any criminal liability in 
respect of such misrepresentation, claim 
or defence as is referred to in sub-sec- 
tion (1). 

(4) Any amount awarded by way of 
compensation under this section in res- 
pect of any misrepresentation, claim or 
defence, shall be taken into account in 
any subsequent suit for damages for 
compensation in respect of such misre= 
presentation, claim or defence.” 

The words used in the beginning “Any 
Court or Claims Tribunal adjudicating 
upon any claim for compensation under 
this Act” are important, If the legis« 
lature were not really bearing any dis- 
tinction between a Tribunal and a Court 
it would not have used two distinct 
terms in the same section. Under cera 


tain contingencies already pointed out 
a party is to refer its claim to a civil 


court and that explains the frame of 
Section 110-CCC, Therefore, this section 
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really clinches fhe matter that a civil 
court and a Claims Tribunal are not the 
same thing, 

11. Section 110-D makes provi- 
sion for-appeals to the High Court. Sec- 
fion 110-E lays down how the recovery 
of money from any person is to be 
made, It provides that where any money 
fs due from any person under an award, 
the claims Tribunal may, on an appli- 
cation made to it by the person entitled 
to the money, issue a certificate for the 
amount to the Collector and the Collec~ 
tor shall proceed to recover the same in 
the same manner as an arrear of land 
revenue, This section again militates 
against the normal mode of execution of 
decrees and orders of civil courts. The 
mode of recovery of money provided 
under the Act is that of recovery of land 
revenue and the machinery for it is the 


Collector. Section 110-F is about the 
bar of jurisdiction of Civil Courts. I am 
not very much concerned with it. Sec- 


tion 11J-A empowers the State Govern- 
ment to make rules for the purpose of 
carrying into effect the provisions of 
Sections 110 to 110-E. 


12. The State Government has 
framed the Rajasthan Motor Accidents 
Claims Tribunals Rules. 1964. to be 
briefly referred as the Rules, under the 
aforesaid section. Rule 3 of the Rules 
. lays down the form of application. Rule 
4 is about the examination of the ap- 
plicant by the Claims Tribunal. Rule 11 
is about the legal practitioner, and- pro- 
vides that the Claims Tribunal may in 
its discretion, allow any party to appear 
before it through a legal practitioner. 
This again shows that a legal practi- 
tioner cannot appear as a matter of 
right and it is left to the Tribunal itself 
to allow such appearance by legal prac- 
titioner or not. This rule is consistent 
with the characteristic of the Claims Tri- 
bunal asa Tribunal rather than asa 
civil court ora regularly constituted 
court, In referring to this rule I need 
not be undertstood to say anything about 
the validity of the rule. Then there are 
rules about the local inspection and ins- 
pection of the vehicle by the Tribunal. 
Then, Rule 14 lays down that the Claims 
Tribunal during a local inspection or at 
any other time, save at a formal hear- 
ing of a case pending before it, may 
examine summarily any person likely to 
be able to give information relating to 
such case, whether such person has been 
or is to be called as a witness in the 
case or not, and whether any or all of 
the parties are present or not. Further, 
no oath shall be administered to a per- 
son examined under this rule. This is 
more of an investigation by a Tribunal 
than what one meets in inquiries by 
courts. That is the Claims Tribunal can 
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father information’ in the absence of 
any of the parties. Then, there is Rule 
18 which authorises the Claims Tri- 
bunal to co-opt one or more persons pos 
sessing special knowledge with respect 
to any matter relevant to the inquiry 
and the remuneration. if any. to be paid 
to the person or persons shall be deter~ 
mined by the Claims Tribunal. No 
court on its own can associate another 
with itself in dealing with a case before, 
it. Therefore, Rule 18 again indicates 
that the Claims Tribunal has to act like 
an administrative body though quasi- 
judicially. Rule 20 indicates what pro- 
vision of the Code of Civil Procedure 
have been made applicable and I may 
read that rule: 


_ “Code of Civil Procedure to apply 
in certain cases. — The following > pro- 
visions of the First Schedule to the 
Code of Civil Procedure, 1908 (Central 
Act 5 of 1908) shall so far as may be, 
apply to proceedings before the Claims 
Tribunals, namely Order V, Rules 9 to 
13 and 15 to 30, Order XVII; and Order 
XVIII. Rules 1 to 3.” 

This again shows that only some of the 
provisions of the Code of Civil Proce- 
dure have been made applicable to the 
Proceedings before the ‘Tribunal unlike 
what is applicable to a civil court. 

13. The survey of the relevant 
provisions, as they are, discloses: (1) 
that the Parliament was very much 
mindful of the distinction between a 
court and a Claims Tribunal and neces- 
sarily they cannot be taken to be inter- 
changeable terms; (2) like any other ad- 
ministrative Tribunal the Claims Tri- 
bunal is free to devise its own proce- 
dure which has to be a summary one; 
(3) The C. P. C. or other rules or pro- 
cedure in the Civil Code have not been 
applied in their entirety. Only some of 
the provisions like summoning and en- 
forcing the attendance of witnesses and 
for production of documents and other 
incidental matter have been laid down; 
(4) The Claims Tribunal may not neces- 
sarily be a District Judge as other quali~ 
fied persons could also be appointed. 

_ 14, Functions have not been as- 
signed.to the District Judge as a Court 
as one finds it in the Hindu Marriage 
Act, 1955 and under several other enaci= 


. ments like the Debt Relief Act. ete. 


15. Thus, a District Judge actin 
as a Claims Tribunal is only a Tie 
bunal and not a regularly con- 
stituted court in the judicial hier- 
archy. If, say for example, an adyo- 
cate of ten years’ standing or a retired 
District Judge is appointed as the Tri- 
bunal they will be outside the judicial 
hierarchy altogether. The provision for 
appeal to the High Court, to my mind, 
will not make any difference, 
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16. Now, I may deal with the 
various cases to which my attention was 
invited. In M/s. Jain Transport and 
General Trading Co. Mathura v. District 
Judge. Agra AIR 1966 All 534. the learn- 
ed Judges were examining the provi- 
sions of the U. P. Road Transport Ser- 
vices (Development) Act and the rules 
thereunder. They had to consider the 
meaning of the term “District Judge” 
occurring in Rule 12 of the Rules. They 
came to the conclusion that the District 
Judge must be the court of the District 
Judge and not the District Judge as a 
persona designata. 


17. Interpretation put on the 
language of one Act is not always help- 
ful for interpreting a similar provision 
occurring im another enactment, 


18. In Surindra Mohan v. Dharam 
Chand Abrol. ATR 1971 J. & K. 
76 (FB). the learned Judges were dealing 
with the question whether a Chief Judi- 
cial Magistrate appointed under the 
Rent Control Act by designation was 2 
court or not. Whatever I have said 
about the Allahabad case applied in full 
to this case. 


19. In Krishan Gopal v. Datta- 
traya. 1971 ACJ 372 = (AIR 1972 Madk 
Pra 125) the learned Judge was consider- 
ing the question whether the Claims 
Tribunal was a Court for the purnoses 
of Section 115, C.P.C. The question 
was answered in the affirmative. It ap- 
pears that the case first came before 
Raina J. who was of the opinion that 
the Claims Tribunal constituted under 
Section 110 of the Motor Vehicles Act 
was not a court. It was then referred 
to a larger bench which consisted of Sen 


and Raina JJ. Whereas Raina J. still 
held that the Claims Tribunal was not 
a court, Sen J. held otherwise. The 


case was then placed before a third 
Judge, Bhave J.. who agreed with Sen 
J. I find myself in agreement with 
what Raina J has held. 


20. In Shardaben v. M.I. Pandya, 
1971 ACJ 222 = (AIR 1971 Guj 151) a 
learned single Judge of the Gujarat 
High Court has held that a Claims Tri- 
bunal for all intents and purposes shall 
be a civil court and therefore it would 
follow the procedure laid down in 
C.P.C. The question that fell for con- 
sideration in the case was whether an 
_application for compensation can be 
filed in forma pauperis. In reaching 
the conclusion the learned Judge had 
considered the provisions of Sections 110 
to 110-F of the Motor Vehicles Act in 
force in Gujarat. For the reasons which 
T have mentioned in dealing with other 
cases, with all respects, I am unable to 
agree with the view taken in the 
Gujarat case. 
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2i. The cases on the other side 
of the line are Abdul Wahid Sahib v. 
Abdul Khadar. AIR 1947 Mad 400; Bhanu 
Pratap Singh v. State of Rajasthan, 1964 
Raj LW 83; Satish Chandra v. State of 
Uttar Pradesh. 1971 ACJ 180 (All); Khai- 
runnisa A. K. Siddiki v. Municipal Cor- 
poration. Bombay, 1966 ACJ 37 (Bom); 
Harbans Singh v. Atma Singh 1966 ACJ 
172 (Puni) and Ram Sarup v. Gurdev 
Singh, 1966 ACJ 204 (Puni). 

22. In the Madras case the learn- 
ed Judge has held that District Judges 
ard Subordinate Judges invested with 
the powers of appellate authorities under 
Section 12 of the Madras Buildings (Lease 
and Rent) Control Act, 1946 were not 
courts subordinate to the High Court 
within the meaning of Section 24 of the 
Code of Civil Procedure but they were 
persona designata, Consequently, the ap- 
plication for transfer of appeal before 
such an authority was not maintainable 
in the High Court. 

23. In 1971 ACJ 180 (All) the 
learned Judge of the Allahabad High 
Court has held that a Claims Tribunal 
under the Motor Vehicles Act was not a 
civil Court and therefore it was not sub- 
ject to the revisional jurisdiction of the 
High Court. 

24. 1966 ACJ 37 (Bom) was a 
Division Bench case of the Bombay High 
Court in which it was held that a Claims 
Tribunal under the Motor Vehicles Act 
was not a court. In 1966 ACJ 172 (Puni) 
a learned single Judge of the Punjab 
High Court has, held likewise, He went 
on to say that a Claims Tribunal was a 
persona designata but not a court, 1966 
ACJ 240 (Punj) was a case under Sec- 
tion 110-F of the Motor Vehicles Act in 
which it was held that a Workmen’s Com- 
pensation Commissioner is not a civil 
Court but a mere Tribunal. 

25. In this court a Division 
Bench had held in 1964 Raj LW 83 that 
Jagir Commissioner who decides com- 
pensation under Section 32 of the Land 
Reforms and Resumption of Jagirs Act, 
1952 is a persona designata and not a 
Court, though he is expected to act in a 
quasi-judicial manner. 


26. The preponderance of autho- 
rity is thus for the opinion that a Claims 
Tribunal under the Motor Vehicles Act is 
a mere Tribunal and not a court within 
the meaning of the Code of Civil Proce- 
dure. I may. however. make it clear that 
in the generic sense a court is also a 
Tribunal but courts are such Tribunals 
as are created by statute and belong to 
the Judicial Department of the State in 
contradistinction to the executive branch 
of the State, 

27. It is true if no good lawver 
af Alwar were prepared to accept the 
petitioner’s brief he may be facing hard- 
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ship. It will not be in accord with the 
best traditions of the Bar if no good law- 
yer at Alwar is prepared to accept the 
brief of the petitioner simply on the 
ground that the applicant in the case is 
a member of the Alwar Bar. Even so, 
Section 24 of the C. P. C. cannot be in- 
voked for having the case transferred. 
All that I can say in the matter is that 
the members of the Bar are expected to 
do their duty in the administration of 
justice which depends not only on the 
independence of the judiciary but of the 
legal profession. Learned counsel for the 
respondent who has his ancestral home 
at Alwar has contradicted the assertion 
of the learned counsel for the petitioner 
that the advocates at Alwar would not 
be prepared to accept the brief if ap- 
proached. He has mentioned a number of 
instances when advocates of Alwar had 
appeared in cases against the other ad- 
vocates who are themselves litigants in 
the cases, Well, I need say no more, 


28. In the result therefore, I 
dismiss the application but leave the 
parties to bear their own costs. 


Application dismissed. 


AIR 1974 RAJASTHAN 6i (V 61 C 18) 
C. M. LODHA J, 


Dalpat Rai, Petitioner v. M/s, Mano- 
har Lal and Sons and others, Respondents. 


Civil Revision No. 390 of 1971 D/- 
2-8-1973, against judgment and decree 
of R. K Agarwal, Addl. Civil J. Jodh- 
pur, D/-21-10-1970. 

Index Note :— (A) Transfer of Pro- 
perty Act (1882), Section 54 — Sale or 
hire purchase — Hire purchase agreement 
with option to hirer to purchase is not 
sale. (X-Ref:— Contract Act (1872), Sec- 
tion 74 — Sale of Goods Act (1930), Sec- 


tion 4), : 
Brief Note :— (A) Under an agree- 
ment a sewing machine was let on 


periodical rental with the proviso that 
the hirer may at any time during hire 
become the purchaser of it by paying its 
price, It was also stipulated that so long 
as the hirer did not exercise his option 
of ‘purchasing the machine by paying 
entire price, the plaintiff had the right 
to terminate the hiring and retake posses- 
sicn of the machine. The hirer was also 
not bound to purchase and he could re- 
turn it at any time during the hire, 


Held, that the transaction was 
neither a sale nor an agreement to pur- 
chase but was a hire purchase agreement 
with an option to the hirer to purchase 
if he wished. (Case law discussed). 

(Para 10) 
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Rewachand, for Petitioner; Akal Raj 
Mehta, for Respondent No, 1. 


ORDER :— This is a revision ap- 
plication by one of the defendants against 
the judgment and decree by the Ad- 
ditional Civil Judge, Jodhpur dated 21- 
10-1970 whereby the learned Judge up- 
held the judgment and decree of the 
trial court awarding Rs, 540/- to the 
plaintiff on account of hire charges of a 
rng machine. The relevant facts are 

ese: 


The plaintiff-non-petitioner No. 1 M/s 
Manoharlal & Sons entered into an 
agreement described as one of Hire-pur- 
chase, with Prakash Chand-non-petitioner 
No. 2 as principal party and the peti- 
tioner Dalpat Rai and the non-petitioner 
No. 3 Kushal Raj as guarantors, accord- 
ing to which the plaintiff agreed to let to 
Prakash Chand (who will hereinafter be 
described as the hirer) a sewing machine 
valued at Rs. 225/-. The hirer agreed to 
pay the plaintiff (who has been described 
as owner inthe agreement) Rs. 15/- every 
month in advance as rent. The agree- 
ment is dated 7-10-1960. The guarantors 
gave guarantee for the due performance 
and observance by the hirer of the terms 
and conditions of the agreement and to 
pay all or any sums of money which may 
be payable to the owner by the hirer. 
The plaintiff’s case is that the hirer paid 
monthly hire charges at the rate of 
Rs, 15/- for 9 months upto 6-7-1961 ie. 
Rs. 135/~ in all and thereafter ceased pay- 
ing the same. Consequently, he filegq the 
present suit in the Court of Munsiff City. 
Jodhpur against all the three defendants, 
namely, the hirer and the two guarantors 
for recovery of Rs. 540/- being the hire 
charges for 36 months only which were 
within limitation and gave up the rest 
of the amount. The petitioner Prakash 
Chand alone filed written statement and 
the suit against the other two defendants 
proceeded ex parte. Prakash Chand plead- 
ed inter alia that the sewing machine was, 
as a matter of fact, sold to the defendant 
No. l and its price was agreed to be 
paid by instalments of Rs. 15/- per 
month. He repudiated the plaintiffs case 
of hiring out the machine to the defen- 
dent No, 1. Certain other pleas were also 
taken but I need not mention them as 
the only point which has been canvass- 
ed before me and which survives for 
decision is whether the transaction be- 
tween the parties was one of sale or a 
hire, and purchase agreement? 


2. After recording the evidence 
produced by the parties the trial court 
came to the conclusion that the defen- 
dant No. 1 had hired the machine from 
the plaintiff by the agreement D/- 7-10- 
1960 marked Ex. 3 on a monthly hire 
of Rs. 15/- only, In this view of the matter 
he decreed the plaintiff's suit as prayed. 
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The learned Additional Civil Judge, 
Jodhpur on appeal by the defendant No. 1 
Dalpat Rai came to the conclusion that 
the agreement Ex.-3 was a sale but since 
there was a condition incorporated in it 
that if the hirer failed to pay rent re- 
gularly in advance, the whole transac~ 
tion would be treated as one of hire with- 
out any option to purchase, the plaintiff 
was entitled to maintain the claim for 
recovery of the hire charges and in this 
view of the matter he upheld the judg~ 
ment and decree of the trial court. 

3. Learned counsel for the peti- 
tioner has urged that the learned Ad- 
ditional Civil Judge has committed a 
material irregularity in exercise of his 
jurisdiction in upholding the plaintiff's 
claim for hire charges in spite of his ne 
ing come to the conclusion that 
transaction in question was a sale. It is 
contended by him that in case the transac- 
tion was a sale, the court had no jurisdic~ 
tion to grant a decree for arrears of hire 
charges. In support of his contention that 
the transaction was one of sale out and 
out, learned counsel has relied upon 
Bhimii v. Bombay Trust Corporation Ltd. 
AIR 1930 Bom 306 and so also in support 
of his contention that the revisionis main- 
tainable, he has referred to Harakchand 
v. The State of Rajasthan 1970 Raj LW 
320 (FB). 

4. On the other hand learned coun- 
sel for the non-petitioner-plaintiff has 
urged that the intepretation put by the 
lower appellate court on the agreement 
Ex.-3 may be right or wrong or may 
not be in accordance with law, but it had 
jurisdiction to make the order which it 
did and, therefore, this court has no 
jurisdiction under Section 115 C. P. C. to 
interfere with the judgment and decree 
of the learned Additional Civil Judge, In 
support of his contention he has relied 
upon D, L. F. Housing ete. Co. v. Sarup 
Singh AIR 1971 SC 2324 and Hindustan 
Aeronautics v. Ajit Prasad, AIR 1973 SC 
76, On tħe merits of the case his conten- 
tion is that the transaction in question as 
evidenced by the agreement 'Ex.-3 is not 
a sale but one of hire purchase, For this 
point he has relied upon K. Narayan v. 
oo Narasimmam AIR 1955 Hyd 104 
FB). 


5. To appreciate the point can~ 
vassed before me it is necessary to notice 
some of the important conditions of the 
agreement Ex. 3 


6. Clause (a) provides that the 
hirer agrees to pay the owners a rent 
of Rs. 15/- payable on the day of 
every month in advance. Clause (b) 
further enjoins on the hirer to keep the 
machine in good order and at all times 
to allow the owners or his servants etc. 
to inspect the same, Clause (c) provides 
that the hirer shall keep the machine 
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in his own custody at the address men- 
tioned in the agreement and not to sell 
or pawn or dispose of or to deal with 
it in any way whatsoever, Clause (d) 
says that if the hirer does not duly pera 
form this agreement and fails to pay 
rent as stipulated, the owner may ter- 
minate the hiring and retake possession 
of the machine. Then comes a very im-< 
portant clause — Clause (h) which reads 
as under:— 

“¢th) That if he (birer) fails to pay 
rent regularly in advance at their 
(owners) places of business the whole 
transaction would be treated as on hire 
without any option to purchase.” 

It is further provided “that the hirer 
may terminate the hiring by delivering 


. upto the owners at their places of busix 


ness at Jodhpur the machine in thorough 
good order at his own expense and by 
paying all the arrears of hire due upto 


that date.’ There is yet another impor-- 


tant clause which deserves to be noticed, 
and it is this “that the hirer may, at 
any time during hire, become the pur- 
chaser of the machine by payment in 
cash at their places of business at Jodh- 
pur or hereon endorsed price provided 
the payments of hire are regularly and 
duly made.” 

7. In AIR 1930 Bom 306, strongly 
relied upon by the learned counsel for 
the petitioner and also referred to by 
the learned Additional Civil Judge, while 
laying down certain broad principles on 
the subject which can be deduced from 
a consideration of all the English and 
Indian authorities, the learned Judge has 
observed:— 


“If the hirer is not bound to pay 
the full amount of the purchase 
price or if he can terminate the hiring 
any time by delivering the chattel to 
the other party the agreement is in fact 
as well as in form a true agreement for 
hire. and all that the hirer has obtained 
is an option to purchase.” 


8. In Helby v. Mathews 
(1895) AC 471 the owner of a 
piano agreed to let it on hire 
the hirer to pay arent by monthly 
instalments, on the terms that the hirer 
might terminate the hiring by delivering 
up the piano to the owner, he remaining 
liable for all arrears of hire; also that 
if the hirer 
the monthly instalments, the piano 
should become his sole and absolute 
preperty, and that until such full pay- 
ment the piano should continue the sole 
property of the owner, The House of 
Lords held that the hirer was under no 
legal obligation to buy, and that the 
hirer could either return the piano or 
exercise his option to purchase the piano. 
Lord Herschell L. C. observed that he 


could not concur in the view of the ; 


should punctually pay all-- 
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Court of Appeal that upon the true çon- 
struction of the agreement Brewster had 
“agreed. to buy.” It was held that there 
was no legal obligation on Brewster to 
buy it. He might buy or not as he 
pleased, All that he undertook was to 
make the monthly payments so long as 
he kept the piano. He had an option no 
doubt to buy it by continuing the stipu- 
lated payments for a sufficient length of 
time. If he had exercised that option he 
would have become the purchaser. In 
these circumstances it was held that he 
cannot be said either to have bought or 
agreed to buy the piano as he was left 
free to do so cr not. Lord Herschell 
L. C. distinguished this case from In 
Lee v. Butler (1893) 2 QB 318 where 
the purchase money was to be paid in 
two instalments but as soon as the 
agreement was entered into there 
was an absolute obligation to pay both 
of them, and further the person who ob- 
tained the furniture could not insist up- 
on returning the same. and so absolve 
himself from any obligation to make 
further payment. 

9. In AIR 1955 Hyd 104 (FB), it 
was observed that the distinguishing 
mark of a hire purchase agreement both 
in English and Indian Law has been 
that where a person has a right to ter- 
minate the agreement for hire at his 
pleasure and is not bound to pay the 
velue of the goods, it is a hire-purchase 
agreement. The option, however, must 
be real one and the hirer must not be 
campelled to the exercise of the option. 


10. Now coming to the facts of 
the present case it would be clear from 
the relevant clauses of the agreement 
referred to above that the machine was 
let on periodical rental with the proviso 
that the hirer may at any time during 
hire become the purchaser of the 
machine by payment of its price, provid~ 
ed the payment of hire was regularly 
and duly made. It is further clear that 
so long as the hirer did not exercise his 
ortion of purchasing the machine by 
lpayment of its price or by paying the 








[instalments for a sufficiently long time- 


so as to make the full payment of the 
price mentioned in the agreement the 
plaintiff had the right to terminate the 
hiring and retake possession of the 
machine, so also the hirer was not bound 
to purchase and he could return the 
machine at any time during the hire, 
These conditions contained in the agree- 
ment leave no manner of doubt that the 
transaction in question was neither a sale 
nar an agreement to purchase but was a 
hire-purchase agreement with an option 
to the hirer to purchase if he was so 
pleased. ; 
1i. The learned Additional Civil 
Judge has not properly s¢rutinised the 
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contents of the agreement nor has pro- 
perly read AIR 1930 Bom 306 and has 
abruptly come to the following conclu~ 
sion: : 
“On a complete reading of this cita- 
tion, it becomes crystal clear that the 
construction of such a deéd of hire pur- 
chase agreement is that of a sale and it 
will be sale for the purposes that the 
hirer shall not be entitled to return the 
chattel to the owner subsequently.” 


11-A. In view of the foregoing 
discussion I find it difficult to accede to 
the submission of the learned counsel for 
the petitioner that the transaction in 
question was a sale, and consequently 
the judgments and decrees of the courts 
below do not call for any interference. 
My finding on this point obviates the 
necessity of examining the question 
whether revision lies as I have agreed 
with the learned Additional Civil Judge, 
that the suit for hire charges is main« 
tainable though on different grounds. 

12, No doubt the present is a 
hard case where the hirer has had to 
pay as hire charges an amount for in ex- 
cess of the price of the machine but the 
learned counsel could not show me the 
way by which he can be relieved of the 
rigour of the transaction which he had 
entered into with open eyes, 

13. Both the courts below have 
awarded costs to the non-petitioner. But 
the learned counsel for the non-petitioner 
— plaintiff has stated that his client has 
already recovered the decretal amount 
along with costs of the trial court, 
and that he would not now re- 
cover the costs of the first appellete 
court, nor would make any claim for 
further hire~charges or for the return of 
the machine, In view of this statement, it 


is not necessary for me to address my- 


self to these aspects of the case. 

14, The result is that I dismiss 
this revision application but without any 
order as to costs. 

Revision dismissed, 


+AIR 1974 RAJASTHAN 63 (V 61 C 19) 
C. M. LODHA, J. 

M/s. Capstan Meter (India) Ltd, 
Petitioner v. The State of Rajasthan, 
Respondent, 

Civil Revision No. 190 of 1971, D/- 


20-8-1973, against order of the Land Ac-. 


quisition Officer, Jaipur, D/- 12-11-1970, 


Index Note:— (A) Limitation Act 
(1963), S. 12 — Applicability — Not 
applicable to a reference under Section 


18 of Land Acquisition Act, 
oT Land Acquisition Act (1894), 
S. 18). : 
Brief Note-— (A) An application 
under 8.18 ofthe Land Acquisition Act, 
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1894 for reference by the Collector for 


determination of the compensation amount 
can neither be treated as an appeal nor as 
an application for review within S. 12 
(2) of the Limitation Act. Time taken 
for obtaining a copy of the award cannot 
therefore be excluded in reckoning limi- 
tation for an application under S. 18 of 
Land Acquisition Act. 


Moreover Section 12 (4) of the Limi- 
fation Act makes no specific provision 
for exclusion of time in obtaining copy 
of award for making an application 
under Section 18 of the Land Acquisi- 
tion Act. Case law considered, (AIR 1966 


Raj 118 held does not require reconsi- 
deration), (Paras 5, 6) 
M. B. L. Bhargava, A. K. Bhandari 


for Petitioner; A. K. Mathur, Dy. Govt. 
Advocate, for Respondent. 


ORDER:— The short point arising 
for decision in this revision application 
is whether the petitioner is entitled to 
exclude the time taken for obtaining 
copy of the award for reckoning the 
limitation for making an application for 
reference under Section 18 of the Raja- 
sthan Land Acquisition Act, 1953. ? 


2. The contention of the learned 
counsel for the petitioner is that by 
virtue of Section 29 of the Indian Limi- 
tation Act the applicability of Section 12 
of the Limitation Act is not excluded in 
the present case. It has been argued 
that the limitation for making such an 
application is prescribed by a special law 
namely the Rajasthan Land Acquisition 
Act. 1953 (hereinafter called the Act) and 
this period of limitation as prescribed in 
the Act is different from the period pre- 
scribed by the Schedule to the Limita- 
tion Act. The second branch of the 
argument of the learned counsel is that 
even though there is no specific provi- 
sion for such an application under Sec- 
tion 12 of the Limitation Act the case 
would still fall under Section 12 (2) of 
the said Act. The argument proceeds 
that an application for making a refe- 
rence under Sec. 18 of the Limitation 
Act would fall within the ambit of the 
word ‘appeal’ or ‘review’. In support of 
his contention learned counsel has 
relied upon Burjorjee v. Special Collec- 
tor, Rangoon AIR 1926 Rang 135; Nagen- 
dra Nath v. Suresh AIR 1932 PC 165, 
Raja Kulkarni v. State of Bombay, AIR 
1954 Sc 73, Shankar v. Krishnaji AIR 
1970 SC 1 Parduman Singh v. State of 
Punjab AIR 1958 Puni 63. Chapan v. 
Moidin Kutti ILR (1899) 22 Mad 68 and 
Vidyacharan v. Khub Chand, AIR 1964 
SC 1099. 


s 3. The solitary authority which 
held that Section 12 of the Limitation 
Act is applicable to an application under 
Section 18 of the Land Acquisition Act 


Ltd. v. State (Lodha J.) A. I, R. 


anc the period taken in obtaining copy 
of the award will be included for reckon- 
ing limitation is ATR 1926 Rang 135. 
This ruling has been dissented from in a 
large number of cases of various High 
Courts and there is a string of decisions 
holding that Section 12 of the Limita- 
thon Act does not apply to an application 
for making reference under Section 18 


of the Act, These authorities are:— 
ATR 1927 Lah 858 (2) WNafis-ud-din v. 
Secy. of State; AIR. 1960 Ker 80, 


Kunhibi v. Land Acquisition Officer; 
ILR (1912) 39 Cal 393, Hasan Mulla v. 
Tasiruddini; (1911) 11 Ind. Cas 690 Col- 
lector of Akola v. Anand Rao; AIR 1932 
All 598 Kashi Prashad v. Notified Area 
Mahoba; AIR 1960 Bom 499 Jankibai v. 
Nagpur Improvement Trust; AIR 1966 
Raj 118 Laxshmi Narayan v. State of 
Rajasthan. 


Learned counsel for the petitioner, 
however submitied that the view-point 
urged by him with respect to the inter- 
pretation of the terms “appeal” and 
“review” occurring in Section 12 (2) of 
the Limitation Act was not considered 
in any of these authorities. He has 
therefore argued that the view taken by 
this Court in AIR 1966 Raj 118 requires 
reconsideration, 


A The argument that an appli- 
cation for reference under Section 18 of 
the Act falls within the ambit of the 
term “appeal” and/or “review” and 
therefore Section 12 would be applicable 
to she present case, is undoubtedly in- 
genious but in my opinion it is devoid 
of substance, 


In AIR 1932 PC 165 the point for 
consideration before their Lordships of 
the Privy Council was whether under 
Article 182 of the Limitation Act the 
decree-holder was entitled to exclude the 
period taken in appeal which was dis- 
missed as an appeal within the meaning 
of Clause (2) in Col. 3 of the Article. 
It may be pointed out that one 
Madan Mohan presented an application. 
to the High Court purporting to be an 
appeal from the order of the Subordinate 
Judge alleging that no decree had been 
drawn up. His objection was only to 
the decision against him in respect of 
the assignment and he joined as parties 
to the appeal only the other decree- 
holders and not the judgment-debtors. 
The appeal though irregular in form and 
not being appeal against the decree of 
the Subordinate Judge and being in- 
sufficiently stamped for this purpose, 
was yet admitted and heard in due course 
by the High Court. Madan Mohan asked 
to amend the form of the’appeal but 
this was refused and in the result the 
appeal was dismissed, both on the ground 
of irregularity as well as on merits 
and the decision was embodied ina 
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decree of the High Court. While con- 
sidering the effect of this appeal the 
Privy Council observed that there is no 
definition of appeal in the Civil Proce- 
dure Code, but their Lordships have ro 
doubt that any application by a party to 
an appellate Court asking it to set 
aside or revise a decision of a subordi- 
nate court, is an appeal within the ordi- 
nary acceptation of the term and that it 
is no less an appeal because it is 
irregular or incompetent? The ob- 
servations of their Lordships have to be 
read with reference to the context and 
in mv opinion they have no application 


to the facts and circumstances of the 
present case. 
5. In AIR 1958 Punj 63 it was 


observed that the term ‘review’ means a 
judicial re-examination of the case in 
certain specified and prescribed circum- 
stances. In my opinion. by no stretch 
of imagination an application under 
Section 18 requiring the matter to ke 
referred by the Collector for the deter- 
mination of the Court can be called a 
“review”, i 

6. It is apparent that if an appli- 
cation under Section 18 of the Act can 
neither be treated as an appeal nor as 
an application for review of a judgment, 
then even if Section 12 is pressed into 
service, the petitioner can derive no 
benefit out of it. Here, it may be point- 
out out that Section 12 (4) of the Limi- 
tation Act makes provision for an appli- 
cation to set aside an award. This shows 
that the legislation had no intention to 
make provision for exclusion of the time 
requisite for obtaining copy of the 
award for ing an application for 
reference under Section 18 of the Act 
else it would have made an express pro- 
vision forit. Theview taken in Lakshmi 
Naravyan’s case. AIR 1966 Raj 118 there- 
fore does not require reconsideration. 


7. This revision application fails 


and is hereby dismissed, but there will 
be no order as to costs. 


Revision dismissed. 
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Permanand and another, Appellants 
v. Smt. Anandi Bai and others, Respon- 
dents. 
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of 1972, D/- 16-8-1973. against Judg- 
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minated by valid notice — Protection 
against eviction cannot be claimed by 
legal representative of statutory tenant. 
(Paras 7, 9) 

Index Note'— (B) Civil P. C. (1908), 

S. 100 — Concurrent finding of fact — 
Finding as to service of notice — Inter- 
TA (X-Ref:— T. P. Act (1882), S. 


Brief Note:— (B) The question whe- 
ther notice of termination of tenancy 
was received and signed by the tenant’s 
son is a question of fact and a concur- 
rent finding thereon on a consideration 
of the evidence will not be interfered 
in second appeal. (Para 9) 

Index Note:— (C) Transfer of Pro- 
perty Act (1882), S. 106 — Service of 
notice by registered post — Mode of. 

Brief Note: (C) S. 106 contem- 
plates two modes of service of notice (1) 
by post and (2) by tendering it personally 
to tenant or any member of his family 
at his residence. The requirements of 
the second mode cannot be read into 
the first mode Thus, where the regi- 
stered notice was first tendered to che 
tenant at his residence and at his behest 
was carried by the postman to the 
tenant’s son at his shop and was accept- 
ed by him the service of notice was held 
to be good. (Para 10) 

Index Note:— (D) Transfer of Pro- 
perty Act (1882), S. 106 — No‘ice to 
quit — Validity — Notice as well as suit 
for eviction must cover entire subject 
matter of tenancy. 

Brief Note:— (D) The question whe- 
ther the whole of the premises let out 
to the tenant is included in the notice 
terminating the tenancy as also in the 
suit for ejectment is one of fact. On 
the facts of this case it was held that 
the tenancy was not split up and the 
notice was notbadonthe ground that it - 
only related to a portion of the pro- 
perty. (Paras 11 to 13) 

Index Note: (E) Civil P. C. (1908), 
S. 21 — Objection as to lack of terri- 
torial jurisdiction — Not entertained at 
stage of second appeal in absence of 
miscarriage of justice. (Para 14) 

R. R. Vyas, for Appellants; S. C. 
Bhandari, for Respondent, 

JUDGMENT :— This is a ` defen- 
dants’ second appeal arising out of a 
suit for eviction from certain premises 
described in para-1 of the plaint. 

2, Smt, Anandi Bai, the plaintiff- 
respondent. had purchased the property 
in question from one Govind Ram on 4-8- 
66. Defendant Dharamdas was the tenant 
of Govind Ram and in consequence of 
the purchase of the property by Smt. 
Anandi Bai he became her tenant. The 
plaintiff sued the defendant Dharamdas 


and sought the relief of eviction on two 
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grounds: (1) that of default and (2) that 
the property was bona fide and reasonably 
required by the plaintiff for residence. 
Prior to the filing of the suit the tenancy 
was terminated by the plaintiff by a 
notice dated 25-1-67. It may be mention- 
ed that during the pendency of the suit 
Dharamdas died and his legal representa- 
tives Permanand and Jhamandas were 
brought on record in hig place. 

3. The defendant-tenant contest- 
ed the suit. It was averred by him that 
he was in occupation of the suit premises 
on the second floor of the house together 
with the veranda on the third floor of 
the house since 1948. He claim- 
ed that he was allotted the pro- 
perty by the Custodian of Evacuee Pro- 
perty as he happened to be a displaced 
person from Pakistan. It was denied that 
the plaintiff needed the property for her 
own residence or that her need was bona 
fide and reasonable. He further denied 
that he was a defaulter in the payment of 
rent. The validity of the notice was also 
denied. 

4, The learned Munsif, Ajmer 
City (West), in whose court the suit was 
filed, framed as many as 13 issues, Both 
the parties led their evidence. The 
learned Munsif, on consideration of the 
evidence, decreed the suit both for evic- 
tion as well as for arrears of rent amount- 

to Rs, 102/-. He further awarded Rs. 
i6/~ as damages for the use and occupa- 
tion of the premises from the date of the 
suit, 

5. Aggrieved by the judgment 
and decree of the learned Munsif the 
defendant-tenant went up in appeal to the 
court “of the District Judge. Ajmer. The 
learned District Judge assigned the ap- 
peal to the Additional District Judge, 
Ajmer. The learned Additional District 
Judge, by and large. accepted the conclu- 
sion reached by the learned Munsif and 
accordingly dismissed the appeal. 

6. It is in these circumstances that 
the tenant has come in second appeal to 
this Court. 


T. Learned counsel for the defen- 
dant-appellant has raised a number of 
grounds. but some of them will not sur- 
vive for consideration. It is to be noted 
that Dharamdas, the original tenant died 
during the pendency of the suit. If his 
tenancy can be said to have been termi- 
nated by a valid notice. then his position 
will be that of a statutory tenant and 
consequently the protection against evic- 
tion that could be claimed by a statutory 
tenant under Section 13 of the Rajasthan 
Premises (Control of Rent and Eviction) 
Act, 1950. hereinafter referred to as the 
“Act”, cannot be claimed after the death 
of such statutory tenant by his legal re~- 
presentatives and, therefore, the princi= 
pal question that was first argued by 
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learned counsel for the appelant was 
whether the tenancy had been terminat- 
ed by a valid notice. 


8. The notice that is alleged to 
have been served by the landlord on 
Dharamdas is Ex. 4 on record and it is 
dated 25-1-67. Learned counsel submitt- 
ed that this notice had not been served 
on Dharamdas. It purports to have been 
signed by Permanand, one of the legal 
representatives of Dharamdas. But in 
the first place. according to learned 
counsel, the plaintiff has failed to prove 
by reliable evidence that Permanand was 
the person who received the notice and 
in the alternative it was submitted that 
even if Permanand can be held to have 
received the notice such a receipt by him 
would not be valid in the eye of law. as 


according to plaintiffs evidence, the 
notice Ex. 4 was received 
by Permanand not at the house 


where Dharamdas resided. but at another 
place namely, at the shop of Permanand 
in another locality. Such a service. ac~ 
cording to learned counsel, was not valid 
according to the provisions of Sec. 106 
of the Transfer of Property Act. It was 
next submitzed that the notice Ex. 4 rex 
lated only to a part of the tenanted pre- 
mises and was consequently bad. as the 
tenancy could not be split up. It has been 
pointed out that the notice was only in 
respect of the second floor, but it is es- 
tablished by documentary evidence that 
besides the apartment on the second 
floor the tenant was having in his law- 
ful occupation the third floor as well 
which consisted of a covered verandah. 
On the same ground it is urged that the 
suit for eviction from the part of the pre- 
mises was not maintainable. Learned 
‘counsel cited Manmatha Pal v, Sarada 
Presad AIR 1939 Cal 651 in support of 
his contention. As regards the mode of 
service of notice, learned counsel invit- 
ed attention to Harihar Banerji v. Ram- 
shashi Roy AIR 1918 PC 102, Learned 
counsel for the appellant further argu- 
ed that issue No. 7 relating to the 
jurisdiction of the court was wrongly 
decided in that the notifica‘ion defining 
the jurisdiccions of the court of- Munsif 
City (West) and Mumsif City (East) was 
not correctly applied. According to learn- 
ed counsel. the learned Munsif, who tried 
the suit. had no territorial jurisdiction 
in the matter. Learned counsel further 
sought to challenge the findings of the 
learned Additional District Judge both 
regarding the default in the payment of 
tent as well as about the bona fide 
personal necessity of the landlord. 


9. As I have already observed, the; 






termination of the tenancy being found 
valid, Now. so far as the service of 


1974 
notice terminating the tenancy is concern~ 
ed it is a question of fact whether the 
Notice was received by Permanand and in 
token of it he signed the postal receipt Ex. 
2. Kanhaiyalal P. W. 1, the Postman was 
examined on this point. Both the courts 
have believed his statement. It is, there- 
fore. not open to learned counsel for the 
appellant to question the correctness of 
this finding, Even so when the statement 
was read over to me. I did not find any- 
thing improbable in what Kanhaiyalal had 
stated. It is true in his examination-in- 
chief Kanhaiyalal stated that he went 
to Dharamadas’s house where his son 
Permanand was also there and as the 
hands of Dharamdas were shaking the 
notice was accepted by Permanand and 
în this cross-examination he stated that 
the notice was accepted by Permanand at 
his shop. It is remarkable that the atten~ 
tion of the witness was not drawn to 
this apparent contradiction in his state< 
‘ment which ought to have been done. 
Any way. it may be due to Kanhaiyalal’s 
forgetfulness that the discrepancy in the 
two portions of the statement has crept 
in. Be that as it may. there is no reason 
to discard the testimony of Kanhaivalal 
regarding the fact that the acknowledg- 
ment receipt Ex-2 bears the signatures 
of Permanand. Permanand had not deni~ 
ed his signatures in hiş examination-in~ 
chief but when cross-examined by the 
plaintiff he had denied his signatures on 
Ex.-2. Nevertheless he has not examined 
any handwriting expert for showing that 
Ex.-2 did not bear the signatures of 
Permanand. In the circumstances the 
finding of fact cannot be said to be 
vitiated by any error of law. ` 


10. The next question that calls 
for consideration is whether the notice 
could have been delivered to Permanand, 
Dharamdas’s son instead of Dharamdas 
himself and that too at Permanand’s shop 
and not at the house of Dharamdas. Sec- 
tion 106 of the Transfer of Property Act 
Teads as follows:— 


“Section 106. Duration of certain 
Teases in absence of written contract or 
local usage. In the absence of a contract 
or local law or usage to the contrary. a 
Jease of immovable property for agricul- 
tural or manufacturing purposes shall be 
deemed to be a lease from year to year. 
terminable, on the part of either lessor 
or lessee, by six months’ notice expiring 
with the end of a year of the tenancy: 
and a lease of immoveable property for 
any other purpose shall be deemed to ba 
a lease from month ta month, terminable, 
on the part of either lessor or lessee. by 
fifteen days’ notice expiring with the end 
of a month of the tenancy. 


Every notice under this section must 
be in writing signed by or on behalf of 
the person giving it, and either be sent 
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by post to the party who is in- 
tended to be bound by it or be tendered 
or delivered personally to such party, or 
to one of his family or servants at his 
residence. or (if such tender or delivery 
is not practicable) affixed to a conspicu- 
ous part of the property.” There are 
two modes in which a notice terminating 
the tenancy can be served: the first 
one is that of sending it to the party 
by post and the second mode is by tender- 
ing or delivering personally to such party 
ortoone of hisfamily or servants ‘at his 
residence or if such tender or delivery is 
not. possible, affixing to a conspicuous 
part of the property. In other words, ac- 
cording to the plain language of this sec- 
tion it may be sent by post to the party 
or may be tendered or delivered personal- 
ly in the manner indicated in the sec- 
tion. It is not right in my opinion to read 
the requirements of the second mode in- 
to the first mode of sending the notice by 
post. The section does not lay down how 
the postman is to deliver the notice to the 
addressee. That is a matter that will be 
governed by the relevant rules of the 
Post Office as to how letters or registered 
letters are to be delivered by the post- 
man, Any way. from the statement of 
Kanhajiyalal it is clear that he first went 
to the house of Dharamdas and offered 
the registered letter to him and it was at 
the behest of none other than Dharam- 
das that he carried the registered letter 
to his son Permanand = at his 
shop and the same was delivered 
to Permanand. Therefore. in such a case 
it cannot be held that the notice was not 
sent by post to Dharamdas or for that 
matter not tendered to him by the post- 
man, It was undoubtedly tendered to him 
by the postman, but the actual delivery 
was made by the postman to Dharamdas’s 
son on his request. There is, therefore,! 
no flaw in the mode of service of notice 
through post. Even in AIR 1918 PC 102 
their Lordships inter alia, observed:— 


“But it is an entire mistake to sup- 
pose that the addressee must sign the re- 
ceipt for a registered letter himself or 
that he cannot do so by the hand of 
another person, or that if another person 
does sign it on the addressee’s behalf the 
presumption is that it never was deliver- 
ed to the addressee himself mediately or 
immediately. For instance, if a servant 
in the addressee’s house saw a notice 
handed in by the postman carried to the 
addressee, and handed to him that ser- 
vant could certify that it was de- 
livered to his master and could, tf re- 
quested by the master, sign the receipt 
on the latter's behalf, though he was nol 
the agent of the master authorised to take 
delivery on his, the master’s behalf.” 


In view of the above observations when 
the registered letter was first tendered 
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to Dharamdas and at his behest was 
carried to Permanand and then it was 
accepted by him the letter shall be deem- 
ed to have been deliverd to Dharamdas. 
Learned counsel wanted to rely on the 
following observations in this judgment: — 


“The personal tender or delivery of 
the notice may take place anywhere; the 
vicarious tender or delivery must take 
place at the residence of the person in- 
tended to be bound by the notice.” 


These” observations, in my humble view, 
relate to the second mode of service 
namely, that of personal delivery through 
means other than that of sending the 
notice by post, In the present case as 
the registered notice was sent by post 
at the correct address of Dharamdas and 
was eventually delivered to is son 
Permanand and which was. as per the 
postman, according to the behest of 
Dharamdas the service of the notice was 
good. 


11, I may next turn to the other 
argument whether the notice is bad be- 
cause it related to only a part of the 
premises let out to the tenant or for that 
matter the suit could not have been filed 
only for a part of the premises let out. 
There is no manner of doubt that the 
whole of the subject-matter of the 
tenancy is to be included in the notice 
terminating the tenancy as also in the suit 
for ejectment vide AIR 1939 Cal 651 but 
whether this was so is a question of fact. 
In the present case the learned Additional 
District Judge came to the conclusion, 
on consideration of the several documents, 
that as the third floor consisted only of 
a covered verandah and an open roof the 
defect cannot be considered fatal to the 
plaintiff’s case and the plaintiff will be 
taken to have sued the defendant in res- 
pect of the tenancy existing between the 
parties. The learned Judge also referr- 
ed to the defendant’s stand that the third 
floor was also included in his tenancy and 
observed that in the circumstances the 
decree can be passed in respect of whole 
of the premises comprised in the tenancy. 
In the present case, there was no written 
indenture or any rent note executed by 
the tenant in favour of the landlord. 
Present is a case of a tenancy being cre- 
ated by operation of law. Dharamdas was 
a displaced person from Pakistan and 
was allotted a portion of an evacuee pro- 
perty by the Custodian of Evacuee Pro- 
perty in Rajasthan. The property has 
been later sold by the Govt. of India, 
This could be done after the legal owner- 
ship of the evacuee in the property was 
terminated with the acquisition of the 
property by the Government of India in 
accordance with the provisions of the 
Displaced Persons Compensation and 
Rehabilitation Act, 1954. In accordance 


Permanand v. Anand: Eai 


(Kan Singh J.) “ALR 


with that Act. on a sale of the property 
to a person other than the displaced per-« 
son who was allotted the property the 
allottee would become the tenant of the 
vendee. The order of allotment in favour 
of the defendant has not been produced 
by him. There is no doubt the report of 
occupation Ex. A/l, but one cannot say 
whether the lady really took possession 
of the portion of the premises allotted to 
her or of something more. It appears 
that subsequently Govind Ram the vendee 
had filed a suit against Dharamdas alleg< 
ing that he had taken unlawful possession 
of the third floor. A copy of the judg« 
mert in the case has been placed on re~ 
cord and it is Ex. A/10. Perusal of that 
judgment only shows that Dharamdas 
was not in unlawful possession of the 
third storey, but it does not establish that 
he was in possession as an allottee or a 
tenant. This judgment, at any rate, shows 
one thing viz: that Govind Ram, the pre« 
decessor in title of the plaintiff was not 
regarding Dharamdas as a tenant, but ag 
a trespasser. The other documents to 
which reference be made are receipts 
Exs. 5 and 6. They are again foils of the 
receipts passed by the landlord Govind 
Ram in favour of Dharamdas when he 
paid the rent for the premises, The 
counter-foils are signed by Dharamdas as 
well. These receipts show that Dharamdas' 
was paying rent for the second floor and 
thus by operation of law as well as by 
attornment by paying the rent. Dharam- 
das was the tenant of Govind Ram in res< 
pect of the second storey. 


12. The other connected question 
is whether the verandah or apartment on 
the third floor can be taken to have been 
included in the tenancy. It can be so taken 
to nave been included in the tenancy if i 
is established that the verandah on the 
thizd floor is part and parcel of what is 
said to be the second storey. In other 
words, if it can be reached only through 
the apartments in the possession of the 
defendant in the second floor then it will 
be part and parcel of the second floor. 
On the other hand, if for reaching the 
verandah on the third floor one is nog 
recuired to go through the apartments in 
eccupation of the defendant in the 
second fleor then the verandah may or 
may not be the part ofthe tenancy. Then 
it will be a question of fact whether in 
fact it was part of the tenancy. This 
question was not investigated from this 
angle. The evidence is conflicting on this 
point. According to the plaint in suif 
No. 553/56 in the court of Sub Judge 
First Class, Ajmer which was filed by. 
Govind Ram against Dharamdas for fixa« 
tion of standard rent (Ex. A/9 on record) 
Govind Ram had stated thus: 


“That the defendant was the cus« 
todian allottee in respect of a portion 
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of the entire second floor consisting of 


one main hall. one room and one veran-. 


dah and top floor consisting of one room 
and open compound.” 

In para-3 of that plaint Govind Ram 
had averred that the defendant became 
the plaintiffs (Govind ‘Ram) tenant by 
virtue of the purchase of the property 
by the plaintiff from the Regional 
Settlement Commissioner, Ajmer. The 
judgment Ex. A/10 delivered in the 
second suit goes to show that the plain- 
tiff (Govind Ram) had himself taken the 
defendant No. 1, Dharamdas. to be the 
tenant in respect of the entire premises 
of the second floor with top floor. The 
plaintiffs predecessor-in-interest Gdvind 
Ram however, has taken somersault 
and alleged Dharamdas to be a trespasser 
on the third floor. Then even P. W.3 
Ram Rakh, the husband of the plaintiff 
Smt, Anandi Bai, had stated that the 
above storey, thatis what was above floor 
Ne. 2, had not been Jet outto Dharamdas 
and it was being used by all the tenants, 
Likewise, Govind Ram. the vendee from 
the Government of India, had stated as 
P. W. 5 that when he purchased the 
house the third floor was not with the 
defendant. In view of this conflicting 
evidence it cannot be held that the de- 
fendant Dharamdas was a tenant also of 
the third floor. How he wasin posses- 
sion of the third floor is a matter which 
may be examined elsewhere, but so far as 
the notice Ex. 4 is concerned it being 
in respect of the premises in the second 
floor and also the suit is in respect of 
the second floor it cannot be held that 
the tenancy had been split up both for 
the purposes of termination as well as 
for the filing of the suit. 


13. With these observations I af- 
firm the conclusion reached by the courts 
below that the notice Ex. 4 is not bad 
on the ground that it relates only to a 
portion of the property nor is the suit 
defective on this score. ` 


14. The last point regarding want 
of territorial jurisdiction in court need 
not detain me. At the appellate stage 
this point has no substance whatsoever. 
Bofh the courts of Munsiff City. Aimer 
(West) as well as Munsif City, Ajmer 
(East) had inherent jurisdiction to deal 
with suits under the Act and therefore. 
lack of territorial jurisdiction in one or 
the other cannot be said to have result- 
ed in any miscarriage of justice, This 
point is devoid of any force, 


15. The appeal has thus no force 
and it is consequently hereby dismissed 
with costs. Three months’ time is allow- 
ed to the tenant to vacate the suit pre- 
mises, but this shall be subject to the 
condition that he pays all the arrears 
of rent, if any, within one month from 
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today and then further goes on paying 
compensation at the rate of rent month 
by month by the 15th of the following 
month till he vacates the suit premises, 


16, Learned counsel orally pray- 
ed for grant of leave to appeal under 
Section 18 of the Rajasthan High Court 
Ordinance, 1949, but in the circumstances 
a the case the leave to appeal is refus- 
e 

Appeal dismissed. 


AIR 1974 RAJASTHAN 69 (V 61 C 21) 
C. M. LODHA, J. 


Shantilal Agarwal. Petitioner v. 
Smt. Ramabai and others. Non-petitioners. 

Civil Revn, No. 101 of 1973. Di- 
5-7-1973. against Judgment of Milap- 
chand Jain Addl. Dist. J.. Dholpur. D/- 
31-10-1972. 

Index Note:— (A) Rajasthan Court 
Fees and Suits Valuation Act (23 of 
1961), Ss. 38, 24 (e) — Court Fees Act 
(1870) Sch. 2 Art. 17 (iii) — Suit by son 
challenging validity of will of his father 
on grounds of fraud and undue influence 
ete, — Suit held for declaration only and 
not for cancellation — Suit maintainable 
on fixed Court Fee — S. 38 is not ap- 
plicable. 

Brief Note-— (A) The son filed a 
suit challenging the validity of the will 
of his father on the grounds that the 
testator was not in a sound disposing 
mind at the time of executing the will, 
that it was got executed by undue in- 
fluence, fraud and coercion and that the 
property in dispute was ancestral and 
joint family property and the testator 
had no right to dispose it of by will. 

Held that the suit was not for can- 
cellation of the will and consequential 
relief but was for the declaration that 
the will executed was void and ineffec- 
tive as against the son and the suit was 
maintainable on a fixed Court Fee under 
Section 24 (e). Section 38 ts not appli- 
cable. AIR 1916 Lah 21 and AIR 1927 
Lah 890 Disting. AIR 1929 Mad 396. AIR 
1936 Mad 344 and AIR 1954 Raj 782 Foll. 

(Paras 11, 12) 

G. S. Bapna. for Petitioner: P. C. 

Bhandari. for Non-petitioners. 


OEDER:— This revision application 
by the plaintiff raises a question of 
court-fee. The plaintiff Shantilal Agar- 
wal filed a suit in the Court of Civil 
Judge. Dholpur. for declaration that ‘the 
will dated 5-7-1963 registered on 4-9~ 
1963 executed by his father late Shri 
Shaymlal and his mother Smt. Champa 
Devi, defendant No. 1. was void and 
ineffective as against the plaintiff 
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Shyamlal had died before the institution 
- of the suit. but Smt. Champa Devi was 
alive and was impleaded as defendant 
No. 1, The suit was filed on 3-7-1967 
and Smt. Champa Devi died some time 
in 197%. The validity of the will was 
challenged mainly on the grounds that 
the testator Shyamlal was not in a 
sound disposing mind at the time of exe~ 
euting the will, that the will had been 
got executed by undue influence. fraud 
and coercion, and that in any case 
Shaymlal had no right to dispose of the 
ancestral and joint family property by 
making a will in respect of it and there- 
by deprive the plaintiff of his legitimate 
share in it. The suit wag resisted by 
the defendant’ and an obiection was also 
taken that the court-fea paid was insuffi- 
cient, Fixed court-fee of Rs. 25/~ was 
filed with the plaint under Section 24 
of the Rajasthan Court Fees and Suits 
Valuation Act. 1961, read with Schedule 
H. Article 17 (iii) of the Indian Court 
Fees Act. The defendant pleaded that the 
valuation of the subject-matter involved 
In the will was Rs. 21,00,000/- and, 
therefore, ad valorem court~fee was pay- 
able on this amount. The learned Addi-~ 
tional District Judge, Dholpur, by his 
order dated 3lst October, 1972, held 
that the plaintiff was liable to afi an 
valorem court-fee on 5,25,000/- 

granted time to the plaintiff to m a 


the deficiency in court-fee by 25th 
November, 1972. The plaintiff applied 


for review of this order but was unsuc-~ 
cessful. The time for paying the deficit 
court-fee was however, extended upto 
29th January, 1973. : 


2. Aggrieved by the order dated 
3lst October, 1972 and the order dated 
5th January. 1973, passed on review ap- 
plication, the plaintiff has filed this re- 
vision application. The revision applica- 
tion is within limitation from the date 
of the original order. 


3. Learned counsel for the peti- 
tioner has urged that the plaintiff-peti 
tioner was not a party to the document 
which he seeks to be declared void and 
therefore, properly speaking it is not a 
suit for cancellation of the will but is 
one for pure and simple declaration. It 
is, therefore, urged by him that the suit 
is maintainable on a fixed court-fee of 
Rs. 25/- under Section 24 (e) of the 
Rajasthan Court Fees and Suits Valua- 
tion Act, 1961, and that Section 38 has 
no application to the present case. There 
is no gainsaving the fact that if Sec- 
tion 38 is applicable to the present suit, 
as held by the court below. the plain- 
tiff would be undoubtedly liable to pay 
ad valorem court-fee on the value of 
the subject-matter of the suit, 


4, In order to appreciate the con- 
tention raised on behalf of the parties 


[Prs. 1-7] Shantilal v, Ramabaf (Lodha JJ anian 


A. I E. 


it would be proper fo reproduce here 
the relevant portion of Section 38:— 


“38. Suit for cancellation of decrees 
efe.— (1) In a suit for cancellation of a 
decree for money or other property, 
having a money value, or other docu 
ment which purports or operates to 
create, declare. assign, limit or extin- 
guish, whether in present or in future, 
any right, title or interest. in money, 
movable or immovable property, fee 
shall be computed on the value of ‘the 
subject-matter of the suit, and such 
value shall be deemed to be— 

(a) if the whole decree or other 
document is sought to be cancelled the 
amount of the property for which the 
decree was passed or other document 
was executed; and 

(b) If a part of the decree or other 
document is sought to be cancelled. such 
part of the amount or value of the 
property.” 

5. Now the question is whether 
the present suit is for cancellation of a 
document, as envisaged under Section 38 
of the Act. Learned counsel for the 
respondent has placed strong reliance on, 
Hukam Singh v. Mt. Gyan Devi, 36 Ind 
Cas 95 = (AIR 1916 Lah 21). Charan 
Das v. Jamna Devi. (1928) 112 Ind Cas 
48 (Lah), Bura Mal v. Tulsi Ram AIR 
1927 Lah 890 and Mathura Prasad v. 
Ram Lal AIR 1934 Oudh 505. 


6. In 36 Ind Cas 95 = (ATR 1916 
Lah 21). it was observed that suit for 
cancellation of will falls under Section 
7, para 4, clause (c). of the Court-Fees 
Act, VII of 1870. It was further observ~ 
ed that the plaintiffs were bound to 
ask for consequential relief, in the shape 
of the cancellation of the document. even 
though they had sued for a declaration 
only that the will is null and void, the 
reason being that owing to the death of 
the testator the will in dispute had lost 
its ambulatory character and had be- 
come operative. It was held that if the 
testator were still alive, in that case, all 
that the plaintiffs could ask for was a 
declaration regarding the wil) but since 
he is dead he must go further and get 
the will cancelled before he can avoid 
it. It may be pointed out that in that 
case the plaintiff did not impeach the 
will on the ground that the testator was 
not authorized to alienate the immove- 
able property belonging to the Hindu 
Coparcenary. Thus the case is distins 
guishable. 


7. In AIR 1927 Lah 890 the plain= 
tiff definitely allegd that the will had 
not been executed by the deceased and 
was a forgery and he further asked for 
a perpetual injunction to be issued directe 
ing the defedant to stop interference 
with his property and to remove his 
locks from the house and shops in quese 
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tion., TE may be. pointed out that a 
prayer for an injunction was an addi- 
tional relief sought by the plaintiff and 
it has been held in many cases that a 
prayer for injunction amounts to a con- 
sequential relief This case is, therefore, 
Bs my opinion, quite distinguishable on 
CTS. 


8. In AIR 1934 Oudh 505 i+ was 
observed that where the allegation in 
the plaint clearly shows that the plain- 
tiff virtually seeks the cancellation of a 
deed of wakf and the will executed by 
the deceased. fn order that he may re- 
cover the property as the reversionary 
heir of the deceased, the plaintiff, in 
substance, asks for the cancellation of 
the deed of “wakf” and the will and 
therefore his plaint is virtually for a 
declaration with a consequential relief 
and falls under Section 7 (4) (c) This 
decision turns upon the construction of 
the plaint. Jt was found that the plaint 
was deliberately cast in such a form as 
to evade payment of court-fee, but was 
nevertheless a plaint for a declaration of 
title together with a consequential relief, 
In the circumstances of that case the 
learned Judges came to the conclusion 
that the plaintiff had virtually sought 
the cancellation of a deed of wakf and 
tthe will executed by the late Janki Sahu 
in order that he may recover the pro- 
perty in the suit as ‘the reversionary. 
heir of Janki Sahu. 


9. Rerefence may now be made fo 
Athmaram v. Saraswathi, AIR 1936 Mad 
344. The plaintiff instituted a suit claim~ 
Eng certain properties as belonging to the 
foint family alleging that he was entitl- 
ed to the properties by survivorship and 
that a will left by his coparcener be~ 
queathing the said properties to copar- 
cener’s widow and daughter was a for- 
gery. It was held that the claim for 
possession could not be held to be con- 
sequential upon the declaration that 
the will was a forgery and invalid, and 
further that the claim to possession of 
the joint family properties by survivor- 
ship was unaffected by the will and 
therefore the claim with regard to the 
properties must be held to be for decl- 
aration only and must be valued under 
Art. 17-A. Schedule 2. Court-fees Act. 


10. In Kattiva Pillai v. Rama- 
swamia Pillai, AIR 1929 Mad 396 the 
plaintiff in his suit alleged that a will 
put forward by the defendant was a 
forgery and prayed in his plaint (1) 
that the will may be declared to be 
forgery: (2) that it may be cancelled: 
and (3) that the order of the Sub-Regi- 
strar registering the will may also be 
cancelled. It was held that in regard to 
Court-fee payable. the provision appli- 
cable to the case is not Section 7 (iv) A 
or Section 7 (iv) (à but Schedule 2 
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17-A (1). because the suit must be treat- 


ed as one for declaration without con~ 
sequential relief. 
11, Two cases of this Court,— 


Lal Singh v. Tej Singh, (1971) 4 WLN 
674 = (AIR 1972 Raj 137) and Sukh Lal 
v. Devilal. ILR (1953) 3 Raj 782 = 
(ATR 1954 Raj 170) have also been 
brought to my notice by the learned 
counsel for the non-petitioners, ‘They 
deal generally with the principles to be 
kept in view for deciding the question 
whether the prayer is only declaratory 
or in fact consequential In ILR (1953) 
3 Raj 782 = (AIR 1954 Raj 170) it was 
observed that, there is difference be~ 
tween a suit for cancellation of an in~ 
strument and one for declaration 
that the instrument is not binding on 
the plaintiff When the plaintiff seeks 
to establish a title in himself and canx 
not establish that title without remov~ 
fing an insuperable obstacle such asa 
decree or a deed to which he has been 
a party or by which he is otherwise 
bound, then quite clearly he must get 
that decree or deed cancelled and his 
suit is in substance a suit for cancella~ 
tion of the decree or deed notwithstand~ 
ing the fact that the suit may have been 
framed as a suit for a declaration, On 
the other hand, when the plaintiff is 
seeking to establish a title and finds 
himself threatened- by a decree or 
transaction between third parties, he is 
not in a position to get that decree or 
deed cancelled in toto and the proper 
remedy for him insucha case is to get 
a declaration that the decree or deed is 
invalid so far as he himself is concerned. 
He may sue for a mere declaration to 
that effect and need not sue for cancella~ 
tion of the decree or deed. 


12. Now the present is not a case 
where the plaintiff cannot establish a 
title in himself without removing the 
will by which he is even otherwise not 
bound, as he clearly states. that the 
property in dispute its ancestral and joint 
family property and deceased Shyam 
Lal had no right to dispose it by will. 
Thus, this case falls under the second 
category mentioned in Sukhlal’s case, 
ILR (1953) 3 Rai 782 = (AIR 1954 Raj 
170). In this view of the matter I am 
inclined to hold that the fixed court~fee 
paid by the plaintiff on the plaint was 
proper and Section 38 of the Rajasthan 
Court Fees and Suits Valuation Act, 
1961. is not applicable to the present 
ease. 


13. In the resulf J allow this 
revision application. set aside the order 
of the learned Additional District Judge, 
Dholpur. dated 3ist October, 1972, and 
hold that the court-fee filed with tha 
plaint is proper. 
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4, There will be no order as to 
gosts of this revision application, 
Revision allowed, 
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B. P. BERL C. J. AND 
M. L. JOSHI J. 

Rawat Hari Singh and others, Peti- 
tioners v. Sohanlal and others, Respon- 
dents. 

Special Appeal No.. 390 of 1971 D/- 
3-7-1973, against order of Tyagi J. in 
W. P. No. 423 of 1971 D/- 16-7-1971. 

Index Note :— (A) Constitution of 
India, Art. 227 — Supervisory jurisdic- 
tion under — When can be invoked. 
(X-Ref:— Civil P. C. (1908), Sec. 115). 

Brief Note :— (A) Where there are 
two modes of invoking jurisdiction of the 
High Court and the petitioner chose to 
elect one of them namely, that under 
Section 115. Civil Procedure Code and 
failed therein he cannot invoke the 
jurisdiction of High Court under Arti- 
cle 227 of the Constitution. AIR 1970 SC 1 
Followed, W. P. No. 423 of 1971 D/- 16- 
7-1971 (Raj), Affirmed. (Para 4) 

Index Note :— (B) Constitution of 
India, Article 227 —- Jurisdiction under 
— Scope of — To he exercised only 
where there is grave dereliction of duty 
for which no other remedy is available. 
AIR 1952 Raj 3, Rel. on. (Para 4) 

S. N. Bhargava, for Petitioners; M. M. 
Singhvi, for Respondents. 


B. P. BERI C. J.:— This isa spe- 
cial appeal directed against the 
judgment of a learned single Judge 


of this Court by his order dated July 16, 
1971. dismissing the petitioner’s applica- 
tion under Article 227 of the Constitu- 
tion of India. The circumstances leading 
to the present appeal are somewhat un- 
usual and deserve recall for appreciating 
the contentions raised before us. Peti- 
tioners instituted a civil suit for the re- 
covery of a sum of Rs. 22.750/- before 
the District Judge, Bhilwara. The basis 
of the suit was a document which the 
petitioner chose to call a ‘chitti? but we 
prefer to call it “the document”. The 
defendants objected to the admissibility of 
the document on the ground that it was 
not duly stamped. An issue was struck 
on this point and the learned District 
Judge relying on a decision of this Court 
Chauthmal v. State of Rajasthan 1967 
Raj LW 446=(AIR 1967 Raj 179). held that 
the document was inadmissible. The 
plaintiff felt aggrieved and preferred an 
application under Section 115 of the 
Code of Civil Procedure to this Court 
which was dismissed by Chhangani J. 
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by his order dated February 16, 1971, on 
the ground that g revisional application 
was not maintainable in view of a F 
Bench decision of this Court. The peti- 
tioner then turned his attention to Arti- 
cle 227 of the Constitution of India and 
presented a petition before a learned 
single Judge of this Court on the ground 
that the judgment of the learned District 
Judge deciding issue No. 8 on 15-3-1969 
was erroneous and should be quashed in 
the exercise of our jurisdiction under 
Article 227 of the Constitution. The peti- 
tioner failed to persuade the learned 
Single Judge and he dismissed the peti- 
tion and, therefore, the petitioner is be~ 
fora us. 


2. Mr. S. N. Bhargava appearing 
in support of the appeal has argued that 
this Court has in Madhusudhan v. Shyam 
Dass AIR 1952 Raj 3 and Kapoorchand 
Sanghi v. Narain Lal 1962 Raj L. W. 188 
had interfered in the exercise of powers 
under Article 227 of the Constitution and 
that the principles laid down. 
in Surendra Nath v. Stephen Court 
Ltd. AIR 1966 SC 1361 and State’ of Guj-. 
arat v. Vakhatsinghji AIR 1968 SC 1481 
amply justify the exercise of that power. 
He also invited our attention to Ram 
Chander v. Kidar Nath, AIR 1954 Punj 
135. and Josephy Santa v. Ambico Indus- 
i AIR 1969 Bom 49. . 


Mr. M. M. Singhvi relying on 
S. R “Abhyankar v. K. D. Bapat (1969) 
2 SCC 74 = (AIR 1970 SC 1) has urged” 
that the dismissal of the petition under 
Article 227 by the learned Single Judge 
Was proper because the petitioner had 
already chosen to exercise and exhaust 
the remedy envisaged under Section 115 
of the Code of Civil Procedure and could 
not now seek the assistance of this Court 
under Article 227 of the Constitution be- 
cause it raises the possibility of a conflict 
of decisions. 


4, The power conferred by the 
Constitution on the High Court under 
Article 227 of the Constitution is in the 
nature of a supervisory jurisdiction in- 
tended to keep the subordinate Tribunals 
well within their proper bounds. And as 
such the jurisdiction has to be exercised 
as our High Court has said in Madhu 
Sudan's case AIR 1952 Raj 3 only where 
there is a grave dereliction of duty for 
which no other remedy is available. In 
the case before us the petitioner chose 
to elect his remedy under S. 115 of the 
Court of Civil Procedure and having 
failed therein he now seeks to invoke the 
powers under Art. 227 of the Constitu- 
tion. The principle enunciated in S.R. 
Abhyankar’s case (19689) 2 SCC 74 = 
{ATR 1970 SC 1) by the Supreme Court 
directly applies to such a situation. In 
para 8 of the judgment the Supreme 
Court observes— 
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“If there are two modes of invok- 
ing the jurisdiction of the High Court and 
one of those modes has been chosen and 
exhausted it would not be a proper and 
sound exercise of discretion to grant re- 
lief in the other set of proceedings in res- 
pect of the same order of the Subordinate 
Court, The refusal to grant relief in such 

_ Icircumstances would be in consonance 
with the anxiety of the court to prevent 
abuse of process as also to resnect and 
accord finality of its own decision.” 

“ We are persuaded by the same reasons 
to reject this appeal without saying any- 
thing more as the judgment delivered by 
the learned single Judge in the circum- 
stances in exercise of his jurisdiction un- 
der S. 115. C. P.C. on 16-12-1971 became 
final and the petitioner having ex- 
hausted his remedy thereunder cannot be 
permitted to pray for assistance under 
Article 227 of the Constitution. The 
possibility of a conflict of decision cannot 
altogether be ruled out, 


4 


5. The result is that this appeal 
fails and is dismissed with no orders as 
to costs. 

, Appeal dismissed. 





AIR 1974 RAJASTHAN 73 (V 61 C 23) 
B. P. BERI C. J. AND M. L. JOSHI J. 

Kusum Chand and another. Ap- 
pellants v. Kanhaiyalal and another, Res- 
pondents. 

Civil Special Appeal No. 30 of 1963 
D/- 26-4-1973 against judement of this 
Court, reported in ATR 1968 Rai 278. 

Index Note.— (A) Limitation Act 
(1963), See. 5 —- Condonation of delay — 
Delay on account of referring incorrect 


. Statute reference book. 


Brief Note :— (A) There is sufficient 
cause for condoning the delay of four 
days in filing the appeal when the delay 
is caused on account of consulting a 
statute reference book, which has omitt- 
ed to incorporate the latest amendment 
reducing the original period of limita- 
tion of sixty days to thirty days. Spl. 
App. No. 1700 of 1977 (Raj). Distinguish- 
ed; AIR 1972 SC 749, Rel, on. n 

a r 


an. 
ae Note.— (B) C. P. C. (1998), 
6 R. 2 — Variance between pleading 
and Bae — Effect. 
= Brief Note :— (B) A variation be- 
fween pleading and proof causes surprise 


and confusion and therefore has been 
always looked upon with considerable 
disfavour. (Para 6) 


Where the perusal of the plaint 
showed that the claim for recovery of 
money by the plaintiff was plainly 
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founded on the allegation that it was by 
way of a ‘goodwill’ but in his own de- 
position the plaintiff introduced the ele- 
ment of “Aadat” (Commission) and tried 
to improve upon it by fusing it with the 
concept of goodwill, it was held that there 
Was variance between the pleading and 
proof and the suit was liable to be dis- 
missed, The two concepts were held to 
be plainly different in their texture and 
composition. (Para 6) 


Index Note-— (C) Contract Act 
(1872), Section 23 — Contract opposed to 
public policy. 


Brief Note =- (C) A contract pro- 
viding for a premium over and above 
the standard rent is opposed to public 
policy and cannot be enforced at Jaw. _ 

(Para 8) 

M. B. L. Bhargava with A. K. Bhan- 
dari. for Appellants; D. P. Gupta. for 
Respondents, 


B. P. BERI C. J. :— This isa de- 
fendants’ special appeal directed against 
the judgment of a learned Single Judge 
of this Court dated July 25, 1967, where- 
by he accepted the plaintiffs’ case and 
granted a decree. 


2. The brief facts which deserve 
fo be recalled for the disposal of tais 
appeal are that Gulab Chand carried on 
business in the name and style of Gulab< 
chand Malpani at Mumbadevi. Bombay, 
which locality is reputed as a business 
centre for jewellery. Gulab Chand was a 
tenant of two rooms owned by Amba 
Laxmi Narain Gundeli on a monthly rent 
of Rs. 35/- apart from Municipa] tax of 
Rs. 65/- for every half year. In St. year 
2001. Gulab Chand says, he sublet these 
rooms to the defendants’ firm carrying 
on business in the name of Chhaganlal 
Kantilal. It was agreed that besides the 
payment of rent to the landlord Chhagan- 
lal would pay a sum of Rs. 700/- rer 
annum to the plaintiff on account of good- 
will. Up to the St. year 2004 and a part 
of St. year 2005 Chhagan Lal kept his 
promise and paid the amount but there- 
after he neglected to do so. The plaintiff, 
therefore. instituted a suit in the court 
of the Civil Judge, Jaipur District on 
May 28, 1953 against Kantilal, proprietor 
of Firm Chhaganlal Kantilal for the re- 
covery of a sum of Rs. 2100/- by way of 
goodwill and Rs. 543/15/- by way of rent 
and municipal tax and -/13/6- as notice 
expenses, The defendants admitted that 
they had obtained two rooms from the 
plaintiff on the monthly rent stated by 

in St. year 2001 but added that no 
agreement had been reached with regard 
to the payment of any ‘good-will’ money. 
It was also urged that the landlord stopp- 
ed charging rent from July 15, 1951 and 
further that a suit in regard to that pro< 
perty, did not lie in Rajasthan Courts. 
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The trial court decreed the plaintiff's 
suit on May 23, 1956. An appeal was 
taken in the Court of the District Judge, 
Jaipur District, who found that the Civil 
Judge had no jurisdiction on account of 
Section 28 of the Bombay Rent Control 
Act, 1947. The matter came before this 
Court and it was held that the Bombay 
Rent Control Act, 1947 had a limited ap- 
plicability and could not oust the jurisdic~ 
tion of the Rajasthan Courts. The 
case was remanded to the ap- 
pellate court. The District Judge, Jaipur 
District heard the parties and dismissed 
the plaintiff's suit on August 29, 1961 
for the payment of Rs. 2.100/~ on account 
of ‘goodwill’ but passed a decree for 
Rs, 544/12/6. There is no dispute regard- 
ing the decree passed by the learned 
District Judge for the rent in the sum 
of Rs. 544/12/6, In the appeal which was 
preferred to this Court by the plaintiff’s 
legal representatives, because the plain-~ 
tiff had died by then, against the rejec- 
tion of his claim in the sum of Rs. 2,100/~, 
the learned Single Judge ‘held that be~ 
cause the defendants had not produced 
their books of account and because the 
concept of goodwill included the premises 
the plaintiffs were entitled to the decree 

ed by them. He, however, granted 
leave to the defendant for appeal. Dis- 
satisfied the defendants have preferred 
this appeal. 


3. Mr. D. P. Gupta, learned coun- 
sel for the respondents, raises a prelimi- 
nary objection that the appeal is barred by 
time having been presented four days 
later than the time allowed for such an 
appeal. He further urged that if the 
learned counsel had cared to consult 
correct and authoritative sources. such as 
the Rajasthan Law Times, he would have 
been able to ascertain what was the pre- 
cise period of limitation. Having failed to 
mxercise due care and caution the coun- 
sel’s action cannot in law be considered 
as bong fide entitling the defendant the 
eondonation of delay. He placed reliance 
on Kasim Khan v. Chand Ratan ILR 
(1952) 2 Raji 782 = (AIR 1954 Raj 25) 
and Municipal Board. Lucknow v, Kali 
Krishna Narain, AIR 1944 Oudh 135. 


4. Mr. Bhargava urged that origi- 
nally the period of limitation for special 
appeals was 60 days and it was altered 
to 30 days on June 17. 1965. Learned 
counsel appearing for the defendant was 
under an impression that it was two 
months. When he received the copy of 
the judgment on August 12, 1967 he în- 
‘formed his client accordingly and the ap- 
peal was preferred on September 16, 
1967 late by four days and, therefore. he 
claims that there is sufficient cause un- 
der S.5 of the Limitation Act for condon- 
Ing the delay. He placed reliance on the 
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State of West Bengal v. The Admin-~ 

istretor. Howrah Municipality, AIR 1972 
SC 749. The learned counsel, Mr. Kasli-« 
wal engaged to mrefer the appeal con~ 
sulted the Rajasthan High Court Rules as 
amended up to 1963 and a copy of 
the High Court Rules published in 
1967 edition of All Rajasthan Local Acts, 
Volume V, published by Shri Sarjoo 
Prasad and others and found that Rule 
134 contained the period of Hmitation 
for special appeals as 60 days and he 
informed his client Kusum Chand ac~ 
cordingly. The affidavit of Kusum Chand 
corroborates it. 


5. Quoting a decision of theft 
Lordships of the Privy Council in Kun 
war Rajendra Singh v. Rai Rajeshwar 
Bali, AIR 1937 PC 276. which held— 


“Mistaken advice given by a legal 
practitioner may in the circumstances of 
a particular case sive rise to sufficient 
cause within the section though: there is 
certainly no general doctrine which 
Saves parties from the results of wrong. 
advice.” : 
the Hon’ble the Supreme Court came fo 
the conclusion that “if a party had acted 
ina particular manner on a wrong ad= 
vice given by his Legal Adviser, he can= 
not be held guilty of negligence so as 
to disentitle the party to plead suffi- 
cient cause under Section 5 of the Limi~ 
tation Act.” The affidavit filed by Mr. 
Kasliwal appears to be correct if a refe- 
rence is made to the All Rajasthan Local 
Acts published in 1967 which contains 
R. 134 without including the amendment. 
The counsel had consulted a reference 
bock and we cannot characterise his ac- 
tion as one without due care and cau~ 
tion. The counsel was only guilty of 
regulating his watch by a wrong clock. 
The action was nevertheless bona fide and’ 
therefore in these circumstances there is 
sufficient cause for condoning four days’ 
delay in the presentation of the appeal. 
Learned counsel Mr. Gupta invited our 
attention to an unreported judgment, to 
which one of us was a party, that is 
D. B. Special Appeal No. 1700/70, The 
caseis distinguishable. In this case it-was 
7 years after the amendment had been 
made that the counsel continued to re~ 
main ignorant of the change in law and 
no affidavit was filed. Thus sufficient 
cause having been made out by the 
appellants in the appeal before us. we 
condone 4 days’ delay in the presentation 
of the appeal and treat the appeal in 

e. 


6. The first argument on the 
merits urged by Mr. Bhargava was that 
the plaintiff came to the Court on the 
basis that he was due to be paid Rs. 700/~ 
per year on account of goodwill; that 
issues Nos. 1 and 2 were framed on that 
focting; that the trial eourt came to the 


pe 
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categorical conclusion at page 35 of the 
paper-book that it was not a case of 
goodwill; that the first appellate Court 
also recorded asimilar conclusion. The 
evidence ledinthe case was however in 
relation to ‘Aadat. His main grievance 
is that what was pleaded was not proved 
and what was allowed to be proved was 
never -pleaded and thus there is distinct 
variation between the pleading and the 
proof which is not permitted by law. He 
cited Siddik Mahomed Shah v. Mt. Saran 
AIR 1930 PC 57 (1); Trojan & Co. v. 
RM. N.N. Nagappa Chettiar AIR 1953 
SC 285 and Bhagat Singh v. Jaswant 
Singh AIR 1966 SC 1861. Mr. Gupta witha 
certain amount of ingenuity endeavoured 
to say that the claim which was made 
was not for goodwill but by way of 
tAadat'. He amplified his contention by 
urging that when the plaintiff was carry~ 
ing on the business certain jewellers 
from Jaipur used to sell their goods at 
the plaintiffs premises in question and 
it was this practice which acquired a 
reputation for the goodwill whereof the 
plaintiff was 700/- per 
year. 


The observations of their Lordships 
ofthe Supreme Court in Trojan and Co’s 
case AIR 1953 SC 235 are to the effect 
that the decision of a case cannot be 
based on grounds outside the pleadings of 
the parties andiitis the case pleaded that 
has to be found. In Bhagat Singh’s case 
AIR 1966 SC 1861 it has been observed, 
adopting the line of reasoning in Siddik 
Mahomed’s case. AIR 1930 PC 57 (D) 
that where a claim has been never made 
in the defence presented, no amount of 
evidence could be looked into upon a 
plea which was never put forward. Con~ 
sistency between the pleading and the 
proof has been insisted in the trial of 
causes not as a matter of mere proce~ 
dural ritual. It has for its foundation 
the first principle of natural justice. 
Pleadings are intended to convey to the 
party opposite the precise claim and the 
grounds on which it rests so that the 
opposite party may be in a position to 
meet it if it can. A variation between 
pleading and proof causes surprise and 
confusion and, therefore, has been always 
looked upon with considerable dis- 
favour. It has the inherent mischief of 
springing surprise on the party pitted 
against the claimant and is surprise 
the ‘principles of natural justice do not 
countenance. Jt defeats the very pur- 
pose of pleadings. 


A perusal of the plaint in the case 
before us shows that the claim in the 
sum of Rs. 700/~ per annum by the 
plaintiff was plainly founded on the 
allegation that it was by way of a good~ 
will. When the plaintiff, however, ap- 
peared in the witness-box as P. W. 5 he 
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introduced the element of "Aadat. The 
word ‘goodwill’ has ‘been written in 
Hindi script in paragraph 3 and twice 
in paragraph 5 of the plaint. The drafts- 
man of the plaint did not even endea- 
vour to translate the word ‘goodwill’ and 
the reason probably was to eliminate 
any confusion in regard to the exact 
nature of the claim. When the issues 
came to be framed issue No. 2 was cast 
in the following language:— 


“Did the defendant promise to pay 
Rs. 700/~ per year as charges of good- 
will for the two rooms to the plaintiff.”? 
Plaintiff Gulab Chand (P. W. 5) stated 
that it was settled between him and the 
defendant that latter will pay a sum of 
Rs. 700/- annually on account of the 
‘Aadat’ for the house. It will be easy 
to appreciate that Gulab Chand had 
considerable fund of experience of com- 
merce when he came to depose before; 
the trial Court on January 5, 1955. The 
word ‘Aadat’ is of common use in com- 
mercial transactions and has a definite 
import. Tt is in the nature of a com- 
mission, The word ‘goodwill’ has a legal 
concept which despite its complexity 
is ascertainable on account of having 
Teceived repeated authoritative enuncia- 
tions in a series of decided cases. The 
two concepts are, therefore, plainly 
apart in their texture and composition. 
We say all this to negative the ingenious 
argument of Mr. D. P. Gupta built on 
the evidence where the two concepts 
have been endeavoured to be synthesised. 
We are. however, unable to agree with 
the existence of any such synthesis in 
this case. Firstly, because the plaint 
which has been drafted in Hindi could 
have very well employed the word 
‘Aadat’ if that was the original inten- 
tion of the contract between the parties 
instead of resorting to the English word 
‘goodwill’. It appears that after having 
said ‘Aadat the plaintiff tried to improve 
upon it by fusing it with the concept of 
goodwill laterin his own deposition, The 
expression ‘goodwill’, we might recall 
from the Halsbury’s Laws of England, 
Third Edition, Volume 29..paragraph 715 
at page 360, has the following mean- 
ing:-— - 
“The goodwill of a business fis the 
whole advantage of the reputation and 
connexion formed with customers to- 
gether with the circumstances, whether 
of habit or otherwise. which tend to 
make such connexion permanent. It 
represents in connexion with any busi- 
ness or business product the value of 
the attraction to customers which the 
name and reputation possesses.” 


Te In Inland Revenue Commr., v. 
Muller ete, Ltd. 1901 AC 217 at pp. 223- 
24, their Lordships observed as fol- 
lows:—s 


76 Raj. ([Prs. 7-9] 


“It is a thing very easy to describe, 
very difficult to define. It is the bene- 
fit and advantage of the good name, 
reputation and connexion of a business, 
It is the attractive force which brings in 
custom. It is the one thing which dis- 
tinguishes an old established business 
from a new business at its first start.” 
And here we might observe that when 
the defendant started the business in 
the premises where the plaintiff was 
carrying on his business earlier he did 
so under a different name. 


“The goodwill of a business means 
every affirmative advantage that has 
been acquired by the old firm in carry- 
ing on the business, whether connected 
with the premises of the business, in 
which the business was previously 
carried on, or with the name of the late 
firm or with any other matter carrying 
with it the benefit of the business.” 
(Churton v. Douglas: (1859) 28 LJ 
Ch. 841 (845)). Goodwill, therefore, is the 
totality of the advantages associated with 
the name and place of a business and 
carries with it the ‘hallmark of depend- 
ability and reliability attracting custo- 
mers and thus giving an initial edge to 
aman in commerce over his other 
competitors, This facilitates the business 
and consequent probabilities of profits. It 
is this totality which has its mundane 
value in the realm of commerce. Here 
it will be relevant to remember that 
Gulab Chand’s son-in-law Sea 
who has appeared in this case as P. W.8 
has stated that he offered Rs. 2000/- 
to Rs. 3000/- by way of a lump sum 
‘Pagri’ to his father-in-law which he 
declined to accept and preferred to 
receive a periodical payment of Rs. 700/~ 
per annum from the defendant. The 
prospect of periodical payment displaced 


even the delicate relationship between. 


P. W. 5 and P. W. 8. This gives us a 
deep insight into what the plaintiff was 
anxious to receive. The word ‘Pagri’ has 
come to acquire a peculiar connotation 
born of the paucity of accommodation 
in urban areas. It means a premium 
payable for the benefit of a roof on 
ones head, Thus it appears to us that in 
Mumbadevi which is a reputed centre of 
the jewellery, the defendant wanted 
two rooms. the plaintiff had them but 
he would not part with them unless he 
wes paid.something for this favour. It 
was no goodwill but just housing accom- 
modation for business for which he was 
prepared to pay the price. 


We might here consider also the 
argument on which great emphasis was 
made ‘by the learned counsel for the 
respondent that the Jaipur jewellers 
used to goto this premises and pay cer- 
tain commission to the plaintiff when 
he was carrying on the business, Jt was 
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2 per cent on the sales and, therefora, 
he urges that it was this goodwill stem- 
ming from the transactions of those 
Jaipur jewellers that was sought to ba 
equated to.Rs. 700/- per annum. Assum~ 
ing that it was so. we would have exa 
pected the plaintiff to have come out 
with such a simple case rather than 
springing surprise in the witness-box 
and that too in instalments, The trial 
Court as well as the first appellate court 
have found that the transaction was 
anything but that of goodwill. It was 
payment for sub-tenancy charges, ‘That 
sub-tenancy charges is merely an euphe-~ 
mistic expression for ‘Pagri’. The learn« 
ed Single Judge. however, took the 
trouble of reappraising evidence in 
second appeal and came to the conclu- 
sion that it was a case of goodwill, We 
are afraid, we are unable to agree with 
him for the reasons which we have al 
Treacy indicated. 


8. In the alternative the argu 
ment of the learned counsel for the ap~ 
pellant was that assuming it to bea case 
of goodwill fused into ‘Aadat’? then too 
the contract being opposed to public 
policy was not enforceable at law. Mr. 
D. P. Gupta raised an interesting ques« 
tion that the Rajasthan Premises (Con« 
trol of Rent and Eviction) Act was limit- 
ed in its applicability to the premises 
situate within Rajasthan as laid down 
by Section 2 thereof and the Bombay 
Rent Act could not apply because the 
contract was made in Rajasthan. It is 
not necessary to examine this argument 
resting on conflict of laws because the 
question can be disposed of on the 
simple ground that any premium over 
and above the standard rent iş opposed 
to public policy and cannot be enforced 
at Jaw. Almost throughout India to 
regulate the relationship between land- 
lord and tenant particularly in urban 
areas there are provisions which lay 
down that any claim beyond the standard 
Trent permissible under the law by what- 
ever name called was prohibited. Public 
policy in such a situation can be easily 
gathered fram the will of _ legislatures 
in various States and can be certainly 
taken notice of and on that ground the 
alternative argument of the appellant 
must succeed. The contract is void 
under Section 23 of the Contract Act. 


9. We accordingly accept the ap- 
peal and dismiss the suit in regard to 
the claim of Rs. 2,100/- both on ‘the 
ground that the pleading and proof 
varied and also on the ground that 
suca a contract is opposed to 
public policy. Because the defen“ 
dant, who is the appellant before us, 
has denied even the existence of the 
contract and persisted in this untrue 
plea, we must deprive him of all the 
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costs despite his success. The costs in 
this case will be easy throughout. 

Appeal allowed. 
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Ganpatia, Defendant-Appellant v. 
Smt. Chhoti and another, Plaintiffs-Re- 
spondents. 

Second Appeal No. 256 of 1970, D/- 
26-4-1973, against Judgment and decree 
of G. K. Israni. Addl. Civil J. Bharatpur 
Dj- 22-7-1970. 

Index Note:— (A) Transfer of Pro- 
perty Act (1882), S. 60 — Piecemeal re- 
demption -—— Permissibility — Unless 
exceptional circumstances exist, mort- 
gage has to be redeemed in entirety. 

(Para 14) 


Brief Note:— (A) The character of 
Indivisibility of mortgage exists not only 
with reference to the mortgagee but 
also with reference to the mortgagor and 
save by special arrangement between all 
parties interested, neither the mortgagor 
nor the mortgagee, nor persons acquir- 
ing partial interest through either of 
` them. can obtain relief under mortgage 
except in consonance with the principle 
of indivisibility. (Para 15) 

Thus where, the house mortgaged 
by A and B, two widows, was undivid- 
ed and B sold her share to mortgagee 
without A’s consent and knowledge, A 
will -be entitled to redeem the whole 
mortgage. In such a case the mortgagee 
who has purchased the share of B, can 
bring a suit for partition like any other 
eo-sharer. Case law reviewed. 

(Para 15) 


J. S. Rastogi. for Appellant; P. C. 
Bhandari, for Respondents. 


JUDGMENT: This is a defendant- 
mortgagee’s second appeal arising out of 
a suit for redemption of mortgage in 
respect of a house described in para 
No. 1 of the plaint and situated in the 
town of Dholpur. 


2, The facts not now in dispute 
are that the house in question was 
jointly owned by the  plaintiff-respon- 
dent Smt. Chhoti and respondent-defen- 
dant No. 2 Smt Devalia. whose husbands 
Loka and Chhitariya respectively were 
brothers. After their husbands had died 
Smt. Chhoti and Smt. Devalia, mort- 
gaged the house for a sum of Rs. 1000/- 
in favour of the appellant-defendant 


No. 1 Ganpatia by a registered deed 
dated 5-6-1962. The mortgagee rented 
out the mortgaged house to the mort- 
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gagors and the rent agreed was equal 
to the irterest on the mortgage money, 
It further appears that Smt. Devalia 
sold her undivided half share in the 
property to the mortgagee Ganpatia. On 
23-3-1962 plaintiff Smt. Chhoti filed suit 
for redemption of the whole house against 
Ganpatia and impleaded Smt. Devalia 
also as a pro forma defendant. The 
learned trial Court held that the plain- 
tiff can claim only _partial redemption 
of the property to the extent of her 
share on ‘payment of Rs. 500/- and 
directed a preliminary decree to be 
drawn in accordance with Order XXXIV, 
Rule 7, C. P. C. On appeal by the plain- 
tiff, the learned Civil Judge No. 1, 
Bharatpur modified the judgment and 
decree of the trial court as follows:— 


“This appeal partly succeeds and is 
hereby allowed to the effect that the 
plaintiff shall be entitled to redeem her 
half share in the property on paymentof 
Rs. 500 as mortgage money. She shall, 
however, be entitled to recover posses- 
sion of the whole of the property on 
payment of the above mortgage debt. 
On payment of Rs. 500/- by the plain~ 
tiff to defendant No. 1, the latter shall 
reconvey half of the property to the 
plaintiff and shall also hand over posses- 
sion of the whole of the property to 
her. In case of default in payment of 
the mortgage amount by the plaintiff 
within a period of 3 months, she shall 
be debarred from redeeming the pro~ 
perty in future.” 


3. Two points have been sub= 
mitted for decision: 

(i) Whether the plaintiff is entitled 
to redeem the whole. mortgage? 

Gi) In case the plaintiff is held en~ 
titled to redeem only her half snare 
should a decree for partition be granted 
in.this very suit? 


4, Learned counsel for the ap- 
pellant mortgagee has urged that a suit 
for partial redemption can be decreed 
in the fects and circumstances of the 
present case. He has relied on V, Rama- 
swami v. Kailasa Thevar AJR 1951 SC 
189; Ghasiram v. Hiralal, ATR 1954 Madh 
Bha 67, Sidheshvar v. Ganpatrao AIR 
1926 Bom 303, Khiarajmal v. Deim (1905) 
ILR 32 Cal 296 (PC) and Subba Rao v. 
Balusu - Buchi AIR 1923 Mad 533. On 
the other hand learned counsel for the 
plaintiff-respondent has urged that the 
integrity and indivisibility of the mort- 
gage must be maintained and the plain~ 
tiffis entitled toredeem the whole mort~ 
gage. He has placed reliance on Mamu 
v. Kuttu (1883) ILR 6 Mad 61, Subba 
Rao v. Balusu Buchi AIR 1923 Mad 533; 
Mirza Yadalli Beg v. Tukaram AIR 1921 
PC 125, Ghulam Sarwar Khan v. Abdul 
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Wahab Khan AIR 1949 PC 330, Rama- 
swami v. Subramania AIR 1967 Mad 156, 
Alekha v. Jagabandhu AIR 1971 Orissa 
127, Moro Joshi v. Ram Chandra Dinkar 
Joshi (1891) ILR 15 Bom 24. 


5. In AIR 1951 SC 189 their 
Lordships observed that the general law 
isthata mortgage decree isone and in- 
divisible and exceptions to this rule are 
admitted in special circumstances where 
the integrity of the mortgage has been 
disrupted at the instance of 
the mortgagee himself, for ex- 
ample when there is severance of the in- 
terests of the mortgagors with the con- 
sent of the mortgagee or a portion of the 
equity of redemption is vested in the 
latter. These observations were, however, 
made by the learned Judges while deal- 
ing with the Madras Agriculturists’ Re- 
lief Act. and it was held that the said 
Act is a special statute which is giving 
relief not to debtors in general but only 
to a specified class of debtors viz. those 
who are agriculturists as defined in the 
Act and to this extent it was held that 
it trenches upon general law. 


6. In AIR 1954 Madh Bha 67 the 
learned Judge held that when there has 
been a severance of the security and the 
integrity of the mortgage has been bro- 
ken, the plaintiff cannot insist on redeem- 
-ing the share purchased by the mortgagee- 
appellant against his will. For, the effect 
of the acquisition of such share in the 
mortgaged property is to extinguish the 
mortgage ‘pro tanto’ in respect of that 
part. It was further observed that after 
the acquisition of a share of the property 
by the mortgagee, the normal right of a 
sharer in the residue is to redeem the 
whole residue, and the part acquired by 
the mortgagee cannot be redeemed. 


7. In AIR 1926 Bom 303 Macleod 
C. J. held that it is open to the mortgagor 
to redeem the remaining properties only, 
on a purchase by the mortgagee of equity 
of redemption in one of the mortgaged 
properties. 

8. In (1905) ILR 32 Cal 296 it 
was held in the facts and circumstances 
of that case that redemption should be 
allowed in part. 

9. In AIR 1923 Mad 533 Krishnan 
J. observed as follows: — 


“Taking the first question first there 
can be no doubt that under Section 60 
of the Transfer of Property Act a person 
entitled to a share only on payment of 
his proportionate share of the mortgage 
money except in the only case where the 
mortgagee or when there are more mort- 
gagees than one, all of them has or have 
acquired in whole or in part the share 
of a mortgagor, In fact the rule is that a 
mortgage should be redeemed as a whole; 
the right to redeem in part is given to 
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a mortgagor as a privilege in the ex- 
ceptional case noted above to avoid 
multiplicity of suits and in none else.” 


10. In (1883) ILR 6 Mad 61 the 
learned Judges were of the view that 
where a mortgagee in possession acquires 
aright to a share in the property. 
mortgaged, he cannot be compelled to 
surrender the mortgaged property on 
payment of the debt, or any part of it 
on payment of a proportionate amount 
of the debt, until the mortgagor has, by 
a proper suit for partition ascertained de~ 
finitely the shares of the co-owners. 


11. In AIR 1921 PC 125 their 
Lordships were pleased to hold that it ís 
not the law in India that one of several 
mortgagors cannot redeem more ihan his 
share unless the owners of the other 
shares consent or do not object. Subject 
to proper safeguarding of the right to 
redzem which these owners may possess, 
one of the several mortgagors can redeem 
the entire mortgage, 


12. In AIR 1949 PC 330 their 
Lordships recognised the general princi~ 
ple that except by agreement between 
the mortgagee and mortgagor a mortgage 
security is indivisible. (See AIR 1922 
Madras 209 for example), 


13. In (1891) ILR 15 Bom 24 if 
was laid down that the owner of a share 
in the equity of redemption need not ob- 
fain partition before suing for redemp~ 
tion. He is entitled to redeem the whole 
mortgage, and the fact that the mortgagea 
has himself purchased a portion of the 
equity of redemption does not defeat that 
right 

14, It would thus appear that High 
Courts are not unanimous on the ques“ 
tion whether a suit for partial redemp~< 
tion of an undivided property belonging 
to several co-sharers can lie. According to 
Bombay High Court some of the co-sharers 
are entitled to redeem and can only be 
allowed to redeem the whole property 
leaving the mortgagee to bring a suit for 
partition like any other co-sharer. The 
decisions of the Madras High Court are 
not uniform. According to (1883) ILR 6 
Mad 61 they are not entitled to redeem 
the mortgage wholly or partly until first 
they have ascertained their shares in a 
suit for partition but in a later case AIR 
1923 Mad 533 however, it has been held 
that a co-sharer can be allowed in the 
Same suit to get a decree for partial re~ 
demption and partition. There isno gain- 
saying the fact that unless exceptional 
circumstances exist a mortgage has to 
be redeemed in entirety. This would be 
clear from the concluding para of Sec~ 
tion 60 of the Transfer of Property Act, 
1882, which is as follows:— 


“Nothing in this section shall en- 
title a person interested in a share only 
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of the mortgaged property to redeem 
his own share only,on payment ofa pro- 
portionate part of the amount remaining 
due on the mortgage, except only 
where a mortgagee, or if there are more 
mortgagees than one.all such mortgagees 
has or have acquired in whole or in part, 
the share of a mortgagor.” 

15. It appears to me that the 
character of indivisibility of the mortgage 
exists not only with reference to the 
mortgagee but also with reference to the 
mortgagor and save by special arrange- 
ment between all the parties interest- 
ed, neither the mortgagor nor the mort- 
gageė, nor persons acquiring a partial 
interest through either can obtain relief 
under the mortgage except in con- 
sonance with the principle of indivisibility. 
In the present case there is no controversy 
that the house is undivided. It is 
also not disputed that Smt. Devalia 
sold her share of the mortgaged 
property to the mortgagee without 
the consent and without knowledge 
of the plaintiff Smt. Chhoti. Thus so long 
as the property is not divided and speci- 
fic porticn allotted between the two 
mortgagors, the right of Smt. Chhoti to 
redeem the whcle mortgage subsists. The 
mortgagee and the co-mortgagor Smt. 
Devalia cannot defeat that right. Thus in 
the present case there being no consent 
of Smt. Chhoti, her right to redeem the 
entire mortgaged property cannot be re- 
fused. I am. therefore. of opinion that the 
plaintiff is entitled to redeem the whole 
mortgage on payment of Rs. 1000/- being 
the mortgage money and it will be open 
to the mortgagee who has purchased the 
share of Smt. Devalia to bring a suit for 
partition like any other co-sharer. 

16. In this view of the matter it 
fs not necessary to examine the second 
point, 

17. In the result, I uphold ‘the 
judgment and decree by the learned 
Civil Judge, No. 1, Bharatpur though on 
different grounds and dismiss this appeal. 
There will be no order as to costs. 

Appeal dismissed. 
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be admitted in evidence. (Case law dis- 
cussed, (Paras 20, 21, 24) 

Index Note (B) Civil Procedure 
Code (1908), O. 13, R. 2 — Rule inappli- 
cable to production of evidence coming 
into existence subsequent to the date of 
first hearing. ' 

Brief Note-— (B) Contention that 
conversation (tape-recorded) occurring 
after the evidence of the parties was 
closed was admissible under this sub-rule 
as additional evidence, was rejected. _ 

(Para 18) 

Index Note:— (C) Civil P. C. (1998), 
S. 151 — Courts have inherent power to 
admit evidence coming into existence 
subsequent to the date of first hearing. 

(Para 20) 

D. P. Gupta, for Appellant; Sumer 
Chand and Rajesh Balia, for Respondert, 

JUDGMENT:— This is a defendant’s 
second appeal arising out of a suit for 
ejectment from a shop situated at Dargah 
Bazar. Aimer and which bears No. A. M. 
C. Vii/421. The shop was rented out 
by the plaintiff-respondent to the defen- 
dant-appellant on a monthly rent of 
Rs. 25/~ per month. The ejectment was 
sought on the ground that the plaintiff 
required the suit shop for his bona fide 
personal necessity, ag the plaintiff’s son 
Gheesulal was to be settled in business 
of fancy stores in that shop. The tenancy 
was determined by a notice dated 7~6- 
1967. 

2. The defendant admitted the 
tenancy. He also admitted the receipt 
of the notice terminating the tenancy, 
but he disputed that the plaintiff had 
any bona fide need for the suit shop. He 
asserted that the plaintiff was desirous 
to increase the rent and has consequeni~ 
ly filed the suit with this oblique 
motive, 

3. The learned Munsif. Ajmer, 
before whom the suit was filed set down 
only one issue for trial about bona fide 
reasonable necessity of the plaintiff for 
the suit shop. 

4. Both the parties Ied their evi- 
dence. The learned Munsif held that the 
plaintiff bad established the bona fide 
personal necessity for the suit shop and 
in consequence he decreed the suit for 


ejectment, He further directed that the 
plaintiff shall be entitled to receive 
Rs. 25/- per month as mesne profits 


from the defendant till the delivery of 
possession. 

_ 5 I may pause here to say that 
the plaintiff closed his evidence on 
17-10-1968. On 7-1-1969 the case was 
fixed for the defendant’s evidence. but 
on that dateno witness was present and 
accordingly the case was adjourned to 
11-3-1969. On the last mentioned date 
the defendant examined himself and he 
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l produced two witnesses and then closed 


evidence, The case was then adiourn-` 


ed to 8th April, 1969. for arguments. .On 
4-4-1969 the defendant made an applica- 
tion under Section 151, C, P. C. He 
stated therein that there were talks be- 
tween the plaintiff and the defendant 
that the defendant should increase. the 
rent to Rs. 60/- per month and the plain- 
tiff would then withdraw his suit. The 
parties then fixed up a second talk for 
the following day at 9 A.M. for fina- 
lising the matter. Expecting that the 
plaintiff would come to his shop. the 
defendant arranged for a tape recorder 
from one Sham of Lakhan Kotri, Ajmer. 
As per plan the plaintiff visited the 
defendant’s shop at about 9 A.M. and 
then whatever talk had taken place be- 
tween the plaintiff and the defendani, 
Was recorded on tape. It was also stated 
that one Dhallumal had also joined in 
the talk and his utterance too had gone 
on the tape. It was asserted in the 
application that it was clearly stated by 
the plaintiff that the rent of the shop 
be increased to Rs. 60/- a month. 
It was also averred that the plain- 
tiff had also admitted that he had 
been increasing the rent of his another 
tenant Chanomal. 


6. Accordingly it was prayed that 
an opportunity be afforded to the defen~ 
dant to lead additional evidence of tape 
recording and the oral evidence regard- 


ing conversation that wag taped. The 
application was supported by an affi- 
davit of the defendant. 

7. The plaintiff opposed the 
prayer for additional evidence. The 
plaintiff averred that the application 


was mala fide and the so-called tape 
was manipulated. fabricated and was 
accordingly denied. It was further plead- 
ed that this case was not put in the 
pleadings or the issue and. therefore, it 
would prejudice the plaintiff if any 
additional evidence were taken. 


8. By his order dated 13-5-1969 
the learned Munsif dismissed the appli- 
cation saying that the application was 
not maintainable under Section 151, 
C. P. C. Then a second application was 
made by the defendant and it met the 
Same fate, Eventually the suit , was 
decreed by the learned Munsiff. 


9. Against the decree of the 
learned Munsif, the plaintiff went up in 
appeal to the Court of District Judge, 
Ajmer, who assigned the appeal for dis- 
posal to the learned Additional Civil 
Judge, Aimer. During the course of the 
hearing of the appeal before the learned 
Addl. Civil Judge an application under 
Order 41, Rule 27, C. P. C., was made 
by the defendant-appellant for taking 
additional evidence which had been 
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wrongly refused by the trial Court. The 
learned appellate Judge observed that 


the discretion exercised by the trial 
court was perfectly justified. He went 
on to say that without the necessary 


pleadings the evidence cannot be allow- 
ed to be adduced, as it was a settled 
principle of law that no amount of evi~ 
dence can be led on the point which 
has not been pleaded in the pleadings. 
The learned appellate Judge pointed out 
that the defendant had not sought any 
amendment of his written statement 
regarding this additional facts. As re- 
gards the subsequent application dated 
21-7-1969 made before the trial Court 
the learned Judge observed that it pur- 
ported to be under Order 18 Rule 17, 
C. P. C. read with section 151. C. P. C. 
but according to the learned Judge the 
aplication did not fall within the scope 
of Order 18. Rule 17, C. P. C.. as this 
rule does rot permit a party to produce 
any additional evidence. The learned 
apvellate Judge then considered what- 
ever evidence was on the record and 
affirmed the findings of the trial court 
about the bona fide personal necessity 
of the lanclord for the suit premises. 
In the result, the learned Judge dismiss~ 
ed the appeal. 


10. In assailing the decree of the 
learned Additional Civil Judge, learned 
counsel for the appellant has raised a 
twofold contention. In the first place , 
he submitted that the courts below were 
in serious error in not permitting the 
defendant to lead evidence regarding the 
subsequent talk between the parties, bv 
producing the tape record and also the 
witnesses relating to the conversatinn that 
was so recorded on tape. This additional 
evidence. according to the defendant~ 
appellant. went to show that the plain- 
tiff had no bona fide reasonable neces- 
sity for the suit premises, but he had 
an oblique motive of only getting more 
rent for the shop. Then further it was 
submitted that even according to the 
evidence already on record, the bona 
fide personal necessity of the plaintiff 
Si the suit premises was not establish~ 


11, During the course of the hear- 


ing an affidavit was filed on 12-4-1973 
to the effect that Gheesulal, who was 
employed as a clerk in the Bank of 


Rejasthan Ltd.. Aimer Branch, had left 
is service an year back and had been 
rezently allotted a fair price shop by 
the District Supply Officer by his order 
dated 21st February. 1973, This affidavit 
was made with a view to having it on 
record as additional evidence for show~ 
inz that the plaintiff's son Gheesulal 
was no more in need of the suit pre- 
mises. So far as this affidavit was con- 
cerned I indicated during the course of 
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` the hearing that I am rot going to take 
this affidavit on record as it seeks to 
introduce such facts as would not neces- 
sarily have a bearing on the 


plaintiff had any necessity for the suit 
premises. 


12. I may now turn to the ques- 
tion whether the additional eviđence 
should have been allowed to be taken 
regarding the alleged tae recorded con- 
versation between the parties While 
learned counsel for the appellant. ende- 


avoured to show tha- such evicence- 


could be adduced under Order 13. Rule 2, 
C. P. C.. or for that matter under Sec- 
tion 151. C. P. C.. learned counsel for 
the respondent submitted that mode of 
trial of a suit having been laid down 
under Order 18. C. P C.`.and the defen- 
dant having closed his evidence. there 
was no provision which enables the 
Court to take additonal evidence. 
Neither Order 13 Rule 2, C. P. Œ.. is 
applicable. nor could Section 151, C. P.C. 
be resorted to according to learned 
counsel, 

13. So far as the admissibility of 
fape-recorded statements is concerned it 
is now well settled that they are admis- 
sible in evidence though in anpreciating 
such evidence certain considerations have 
to be kept in view. In Hopes v. H. M 
Advocate (1960 Scots L. T. 264) zape- 
recorded conversation which took place 
ibetween a complainant and a blackmailer 
was played before the jury and sought to 
be put in evidence by a police officer who 
vhad listened to the conversation as it was 
.transmitted through the loudspeaker 
: Objections were raised to the admissi- 
ibility of the said evidenre The learned 
‘Judge overruled the objection as follows: 


- "New techniques and new devices are 
“the order of the day. I can’t conceive. 
for example, of the evidence of a ship's 
captain as to what he observed being 
turned down as inadmissible because he 
had used a telescope. any more than the 
vevidence of what an ordinary person 
sees with his eyes becomes incompetent 
because he was wearing spectacles. Of 
‘course. comments and criticisms can be 
made, and no doubt will be made, on 
the audibility or the intelligibility or 
perhaps the interpretation. of the results 
of the use of a scientific method: but 
Nara is another matter: and that is mat- 

ter of value not of competency. The 
S can be said of visual observation 
by a witness who says he sees some- 
.Ehing; his evidence can be criticised þe- 


cause of his sight or because of the sort ' 


of glasses he is wearing and so on, but 
all these matters are matters of value 
and not of competency.” 

‘The above passage has been quoted with 
approval in a recent case of the Supreme 
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whether on the date of the suit the 
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Court reported as Rama Reddy v. V. V. 
Giri AIR 1971 SC 1162. The same view 
had been taken in a number of 
earlier cases of the Supreme Court 
such as Pratap Singh v. State of Punjab 
AIR 1964 SC 72 and Yusufalli Esmail Nag- 
ag a State of Maharashtra, AIR 1968 

14. It will, however, be observed 
that this has to be done with caution 
It has been observed in R. M. Malkani 
v. State of Maharashtra. AIR 1973 SC 
157 tape recorded conversation is admis- 
sible provided -first the conversation is 
relevant to the matters in issue; second- 
ly, there is identification of the voice. 
and thirdly. the accuracy of the tape- 
recorded conversation is proved by eli- 
minating the possibility of erasing the 
tape-record. It was observed in this 
this case that a contemporaneous tape 
record of a relevant conversation is a 
relevant fact and is admissible under 
Section 8 of the Evidence Act, It is res 
gestae It is also comparable to a photo- 
grapb of a relevant incident. It was 
Pointed out that when a Court permits 
a tape recording to be played over it is 
acting on real evidence if it treats the 
intonation of the words to be relevant 
and genuine. The fact that tape record- 
ed conversation can be altered is also 
borne in mind by the Court while ad- 
mitting it in evidence. 

15. In a case reported as R. 
Robson (1972) 2 Ali ER 699 the learned 
Judge pointed out that tape recordings 
were admissible for the following 
Teason— 


G) the court was required to do no 
more than satisfy itself that a prima 
facie case of originality had been made 
out by evidence which defined and 
described the provenance and history of 
the recordings up to the moment of pro- 
duction in court and had not been . dis- 
turbed on cross-examination: in the cir- 
cumstances of that case that require~ 
ment had been fulfilled: 

(ii) the court was satisfied, on the 
balance of probabilities. that the record- 
ings were originals and authentic and 
their quality was adequate to enable the 
Jury to form a fair assessment of the 
conversations recorded in them and 
should not be excluded on that account. 

16. There is thus no doubt that a 
fape recorded version of a conversation 
is admissible in evidence. 

17, The next question is whether - 
the Court is competent to permit taking 
of additional evidence if subsequent to the 
closing of his evidence ‘a party prays for 
the production of additional evidence. 

18, Order 13 Rule 2, C. P. C., to 
my mind, cannot be resorted to ® ‘the 
circumstances like the present, Order 13 
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Rule I, C. P. C., enjoins the parties to 
produce at the first hearing of the suit, 
all the documentary evidence of every 
description in their possession or power, 
on which they intend to rely and which 
has not already been filed in the Court 
and all documents which the Court has 
ordered to be produced. Order 13, Rule 
2, C. P. C., lays down that no documen- 
tary evidence in the possession or 
power of any party which should have 
been but has not been produced in ac- 
cordance with the requirements of 
Rule 1 shall be received at any sub- 
sequent stage of the proceedings unless 
good cause is shown to the satisfaction 
of the Court 4 for non-producticn thereof; 
and the Court receiving any such evi- 
foe shall record the reasons for so 
oing 


This ‘prohibitory rule has to be 
read in the context of forgoing Rule L 
The prohibition is against such docu=- 
mentary evidence as was in the posses- 
sion or power of any party and which 
should have been produced at the first 
hearing of the suit. The rule, therefore, 
does not deal with the production of any 
document or evidence. Which did not 
exist on the date of the first hearing. but 
came a existence later. 


Learned counsel for the ap- 
pellan then fell back on Section 151, 
C. P. C.. namely, the inherent powers 
of Court. He emphasised that such evi- 
dence would be nacessary in the ends of 
justice and ae be taken under Sec 
tion 151, C. 


20. Leama counsel Tor the re 
spondent, however, maintained that 
Order 18 is exhaustive of the procedure 
regarding the trial of a suit and when 
once a party has closed its evidence, he 
cannot produce any additional evidence. 
No direct authority has been brought 
to my notice by any of the learned 
counsel. The rules of procedure, though 
have to be followed, are only meant for 
advancing the cause of justice. While 
there is no express provision to enable 
the taking of additional evidence once a 
party has closed its evidence, at the 
same time there is no disabling provi- 
sion either to prohibit such a course. I 
just put to the learned counsel for the 
respondent a situation where a party 
had made a damaging statement in a 
Court of law in some other matter and 
that was being sought to be produced 
as additional evidence. Then would 
not the Court be competent to take that 
statement of the party on record în the 
interest of justice.? Legal position has to 
be tested by considering such situations 
as may arise. Learned counsel could not 
afford a satisfactory answer. I should 
think the Court would be competent in 
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such a situation to take additional evi 
dence provided the other side is afforded 
adequate opportunity to meet such addi- 
tional evidence. Therefore, if some 
important evidence has come into exi- 
tence subsequent to the closing of the 
evidence by a party, then the Court is 
not debarred from taking such addi- 
tional evidence on record in the interest 
of justice, However, where the evi- 
dence in the shape of q tape recorded 
statement has to be taken, as in the 
present case, certain safeguards have to 
be observed, There should be no possi 
bility of tampering of the statement. It 
fs well known that a tape recorded 
statement could be tampered with. If 






second tape, the portions which it wants 


final to play out at those points. There- 
after the second tave record could vet 
by edited once again by a similar 
device. 

Then in exercising fits inherent 
power the Court may keep in view such 
other considerations as would have bear- 
ing on the administration of justice. 

21, In the present case I find 
that though the application for taking on 
record the additional evidence was made, 
the transcripts of the conversation on 
the tape were not placed on record, With 
a view to prima facie satisfying myse 
T asked learned counsel for the appel- 
lant to produce the transcript of ‘the 
conversations. which he did. I went 
through it. The first utterance is by 
Deepchand. He is alleged to have stated 
as follows:— 


daaag ott a art agt dt aa} aa 
dsp 218 aia aea AaS wa 
tel | ae agi AS AT STAT FAT 
21 Mer dt daea Sait) 

What preceded this utterance is not re« 

corded. Then the answer of Lachhman- 

das is:— ¥ 

BAe A Tatars & UT UT A 

Bled next ufterance is again by 

ana—= 

Na; — AME WS MS, WS WS sa, mer at 
air dt ae ans Peedi a 

So far one cannot make out what was 

the conversation about. 


Then the next query is said to be 
by Lachhmandas. which is as follows:— 


SHUI: ST AS BY AUN SET sar 4 
GS Sa Fa TST 4 } 


Deep~ 
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To that answer is—~ 


diosa: — Ra DAB aay Bear 1 set Sts aT 


À JA wet Sa | 
The further question ïs 
das™— 


by Lachhmans 


IAMS TT PTT GFE sare AT | 


at sa a arat Sa ea Parser | 

To that answer is*— 

qirg = welt ae aa a RaT AA ae GAT | 
saat CHT BT aT | 

Then again Lachhmandas said:—= 

CRAIGS Used BU Gt as wT È 
fara Xr 1 Bar dt adt fat a ae à 
are sat fè feat set ST | 

To that Deepchand replied*— 

dag saat Uset a alas gr a 
& AA Ñ ge adi, awe, 
qai Fe we g, oni san gat aN 
S Bx at ga Slat ET Aa BLA A 
et enaa Tal ae N 


So far what is noteworthy is that in any 
of the answer the plaintiff has not said 
that he would be taking Rs. 60/- per 
month. The matter is put only 
in questions made by the defendant. 
There is a clear possibility of the defen- 
dant changing or tampering the tone or 
substance of his own’ question. 


22. Then talk about Lekhumal is 
introduced. It ‘is suggested that Lekhu- 
mal wes saying about the rent at 
Rs.. 40/-, This seems to have annoyed 
Deepchand, who stated like this— 


EUA aie aa SB ara at 
ee lates a dt an gt | ga aa tT 

a GEN Wart War | aAa A FA 

Saar TET AÅ TTS TT ATS TTT Hae 1 


Then there is again a reference to the 


rent. The defendant Said:— 7 

Begs Tar AT X, ae Ë at IVT, Ta 
are frar aera af al BATS BA eA 
gaa Tl A BLL 


To_that Deepchand replied:— 

guaz- aig gaa aT a aa aT WT I 

Then Lachhmandas said" 4 

a 

SHANA: SUNT RAR R I 3 

Then Deepchand replied— _ 

ATga aa AR as À eda = 
Bsa Wet Wars eared Tea 
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Lachhmandas then said:— 
BATE AIT wie FAT a, eit d as, 
Ta HA WA Gt À gaa F 1 
Targ: — feet A R 1 
BEATA; [HA A FAT | 
23. The conversations went on 

like this. At places what is noted in 
the transcripts is mostly a proposal Tre- 
garding the rent of Rs. 60/- per month, 
as given in the utterances of the defen- 
dant. It also appears that the parties 
were contemplating the execution of a 
registered deed. In that situation I have . 
to consider the question whether in the 
present case the party should be allowed ` 


to lead additional evidence regarding 
the alleged conversations, 


24. I have been engaged in the 
anxious consideration of this question 
for some ‘time and I must confess that 
at one time I felt persuaded to yield to 
the argument of the learned counsel, 
but at other time I felt ‘the pull to the 
other way. There are, however, two 
considerations that have ultimately 
weighed with me in not allowing the 
prayer for additional evidence. The 
first one was that the transcript of ‘the 
alleged conversations of the tape or the 
tape itself had not been produced in the 
trial court or before the lower appellate 
court. This left the party with the opt- 
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‘ion to put one kind of utterance by the 


defendant in place of another, Also 
there can be room for trimming the plain- 
tiffs utterances. By this I do not mean 
that the party had necessarily done so, 
but the possibility for the same cannot 
be ruled out. If the additional evidence 
on this ground was desired. to be produc- 
ed then it was the clear duty of the 
party to place this evidence with the 
Court to ensure that it would be beyond 
his reach for the purpose of subsequent 


trimming or tampering. has ae 
been done., , 
25. Then the second ‘consideration 


that weighed with me was that the party 
had» arranged a kind of a trap in the 
course of negotiations for a settlement 
outside the Court. I could not reconcile 
to this way of dealing. If the parties 
have an apprehension that in arriving at 
a compromise and in entering into talks 
for that matter, conversations or words 
that may escape from the lips of a party 
unwittingly would be recorded, then it 
may preclude the parties from entering 
into any talk of compromise oustide’ the 
court altogether. A tape recorder may 
be big enough as could be seen by the 
other side and put him on alert and that 
may be, according to the latest develop- 
ments, of very small size, as are used by 
the spies or secret agents, A Court of law 
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should not encourage such activities, It 
would have been a different matter if 
anything were recorded while the evi- 
dence of the party was going on and the 
same had been put in the hands of the 
Court at the earliest opportunity. 


26. On account of these considera- 
tions I hereby reject the appellant’s pra- 
yer for leading further additional evi- 
dence. 

27. I may next deal with the ques- 
tion whether the reasonable necessity of 
the plaintiff for the suit shop had been 
made out on the evidence on the record. 


28. Learned counsel for the ap- 
pellant argued that the plaintiffs son 
had come in evidence and he had admitt- 
ed that he would use the shop after pass- 
ing the B. Com Examination for which 
he had appeared. He further stated that 
till then he was a regular student for the 
B. Com. (Final) Class. 


29. Learned counsel tried to make 

a point here that the bona fide necessity 
of the landlord was not in praesenti, but 
was such as would arise on some future 
.date. It is true the necessity of the land- 
lord for the. suit premises should exist 
before he can claim ejectment of the 
tenant on that ground, but the question 
whether the necessity will be taken to 
have arisen or would be taken to 
arise only in the future is a question that 
has to be answered in the light of all the 
facts and circumStances. The words used 
by Gheesulal in his statement were as 
follows— i 

4 B, Com. Final #1 Exam. gat ATS Ra 
ZI AR À a ag Regular Student ATI! Sera 4 
B. Com. Fi % TE GaN! BCom. È MW 
a N 
R Tas a at R 
In his examination-in-chief he has stated 
that he would be opening the fancy stores 
in the suit shop and that was why he want- 
ed it to be vacated. The necessity in the 
present case cannot be said to be such as 
would arise on some future date only. On 
considering the statement of Gheesulal as 
a whole I am satisfied that the shop was 
needed by Gheesulal for the purpose of 
starting a faney stores, He could take 
appropriate steps in this direction only 
after he had the shop in his possession. 
If, therefore, Gheesulal were to start the 
business, after he had done B. Com.. it 
did not mean thathe had no need in prae- 
senti for the suit shop. One cannot place 
such a narrow interpretation on the state- 
ment of Gheesulal as the aaa counsel! 
wants me to do. 


Considering the effect of the ‘entire 
evidence Į am satisfied that the courts be- 
low have concurrently reached a correct 
conclusion, . 


a m 
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30. The appeal has thus no forca 
and is accordingly dismissed with costs, 


31. Learned counsel for the ap+ 
pellant orally prayed for leave to apa 
peal under Section 18, of the Rajasthan 
High Court Ordinance, 1949, but in the 
facts and circumstances I am not inclined 
to grent such a leave. The leave to ap» 
peal is therefore, refused, 

32. Learned counsel for the aps 
pellant finally prayed for giving some 
time to the defendant-appellant to vacate 
the stop. Three months‘ time is allowed 
to him provided he pays or deposits all 
the arrears of rent. if any. and thereafter 
pays or deposits compensation (at the 
rate of rent) month by month on the. 
fifteenth of the following every month 
till he vacates the premises. 

Appeal dismissed, 
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KAN SINGH AND C. M. LODHA, JJ, 

Baerulal and Co., Petitioner v. Tha 
Pajasthan State Road Transport Corpos 
ration and others, Non-Petitioners. 

Contempt of Court Petn, No, 115 of 
1973, D/- 8-1-1974. 

(A) Constitution of India, Art. 215 =s 
Contempt of High Court — What is. 


The term contempt of Court means 
an interference with the adminstration 
of justice. The Law on the subject is 
founded entirely on public policy. Cons 
duct which shakes the public confidence 
in the administration of justice is con» 
tempt of Court. 

Where a party prayed for a transfer 
of its case from the file of the Bench of 
a Single Judge to the file of a Divisiom 
Bench on the ground that the Single 
Judge while deciding the stay application 
had already made a his mind and it 
was not possible to conceive that he 
would be able to take a different view at 
the time of finally deciding the matter, 
it was held that it cast an aspersion on. 
the impartiality and judicial bearing of 
the Judge and was likely to shake public 
confidence in the administration of jus- 
tice at his hands and amounted to con- 
tempt of High Court. (1973) 3 All ER 54 


and AIR 1932 Lah 502 (FB) and AIR 1955 


SC 19, Rel. on, (Paras 2, 4, 6} 


(B) Rajasthan High Court Rules, 
1952, R. 55 — Case seized by a Single 
Judge — Transfer to Division Bench — 
When can be made. 


When a case is seized by a Single 
Judge on allotment by the Chief Justice, 
the Chief Justice has no power to with< 
draw it from that Bench and allot it to 
another Bench. If the party feels the 


BR/BR/A446/74/MNT 





1974 


ease to be of a great importance it should 
move the Judge himself and if the Judge 
is satisfied of its sufficient importance he 
can himself make a reference to a larger 
Bench and then the Chief Justice can 
constitute a larger Bench. (Para 8) 


S. M. Mehta, for Petitioner; L. R. 
Mehta, for Non-Petitioners; R. N. Munshi 
and A. K. Mathur, Dy. Govt. Advocate, 
for the State. 

ORDER :— This is a motion for ccn- 
tempt of Court. 

1-A. The petitioner had filed a 
writ petition which was No. 457 of 1£73 
in this Court challenging certain scherr-es 
under Section 68-C of the Motor Vehi- 
eles Act, 1939. He also moved a stay ap- 
plication along with the writ petition 
The stay application was heard on 16-4- 
73 by a Single Bench of this Court pre- 
sided over by Jain, J. Jain J. passed a 
detailed order granting stay in favour of 
the petitioner restraining the respon- 
dents from giving effect to the impugned 
schemes as also staying the hearing of 
certain objections by the Deputy Legal 
Remembrancer. Jain, J, further ordered 
that having regard to the urgency of the 
case the case along with connected writ 
petitions be listed for hearing on 9-7-73. 
Thereafter the respondents in the writ 
petition moved for reconsideration of the 
stay matter, but their prayer was reject- 
ed by Jain J. on 8-5-73. On 4-7-73, an 
application was moved before Hon'ble 
the Chief Justice for and on behalf of 
the Rajasthan State Road Transport Cor- 
poration for ordering that the writ peti- 
tions aforesaid be placed before a Divi- 
sion Bench for hearing. The application 
was signed on behalf of the Corporation 
by opposite party Shri Raghuvir Singh 
and Shri R. N. .Munshi, Additional Ad- 
vocate-General ‘and counsel for the Stete 
Road Transport Corporation. We may 
read the grounds on which the matter 
was requested to be placed before a Di- 
vision Bench: 


“From a bare perusal of the order 
passed by Hon'ble Mr. Justice Jain quot- 
ed above, it is clear that he has virtually 
decided the matter and has held that 
the schemes published under Section 
68-C of the Act in pursuance of the Caor- 
poration Resolution dated 27-5-69 can- 
not be said to be the schemes framed by 
the Corporation, Though the learned 
Judge, while making the aforesaid ob- 
servation has said that he is prima facie 
of that view yet it is clear from the 
order passed by him that in his view 
since the draft scheme prepared by the 
Corporation in pursuance of its Resolu~ 
tion dated 27-5-69 was not placed before 
the Corporation so that schemes prepar- 
ed in pursuance of that resolution could 
not be said to be the scheme of the Cor- 
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poration. In face of such a finding, it Is 
difficult to conceive that when these mat- 
ters are to be heard finally he will give 
any other decision in the matter, 


That the Corporation further sub= 
mits that when such a large number of 
Writ Petitions are involved it is emi- 
nently desirable ‘that these matters 
should be heard by a Division Bench of 
this Hon'ble Court so that the dispute 
involved in these matters may be resolv~ 
ed without any further delay. 


That beside this the Corporation fur- 

ther submits that questions raised in 
these Writ Petitions are of urgent nature 
and it will be in the public interest that 
questions involved in these petitions are 
decided finally by a Division Bench of 
this Hon'ble Court.” 
On 5-7-73, another application was mov- 
ed before Jain J. by and on behalf of the 
State Road Transport Corporation that 
as they had moved Hon'ble the Chief 
Justice for referring the cases to a larger 
Bench the cases be not heard by him, 
Jain J. accordingly adjourned the hear- 
ing of the cases. On 20-7-73, the reti~ 
tioner moved the present application for 
taking contempt proceedings against the 
opposite parties. On 3-8-73. the matter 
came up before Hon'ble the Chief Justice 
who ordered that a Division Bench con- 
sisting of us be constituted for hearing 
the writ petitions. He further ordered 
that a notice be issued to the opposite 
parties to show cause why they be not 
punished for contempt. The contempt is 
alleged to have been committed by the 
opposite parties when they alleged in the 
application dated 4-7-73 that Jain J. 
had already formed his opinion in the 
matter and it was difficult to conceive 
that when these matters would be heard 
finally by him, he would be giving any 
other decision in the matter than what 
he had held in deciding the stay anpli- 
cation, 


2. The law on the subject of con- 
tempt is founded entirely on public 
policy. It is not there to protect the ori- 
vate rights of parties to a litigation or 
prosecution. It is there to prevent inter~ 
ference with the administration of jus- 
tice and it should be limited to what is 
reasonably necessary for that purpose, 
In an ordered community courts are 
established for the specific settlement of 
disputes and for the maintenance of law 
and order. In the general interests of the 
community it is imperative that the au- 
thority of the courts should not be im- 
perilled and that recourse to them should 
not be subject to unjustifiable interfer- 
ence, Various types of behaviour have 
been taken to constitute contempt. A 
study of decided cases is helpful for 
showing the attitude that the courts had 
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at different times taken and a certain 
pattern emerges. In any civilised society 
it is the function of the Government to 
maintain courts of law to which its citi- 
zens can have access for the impartial 
decision of disputes as to their legal 
rights and obligations towards one ano 
ther individually and ‘towards the State 
as representing society as a whole, The 
provision of such a system for the ada 
ministration of justice by courts of law 
and the maintenance of public confidence 
in it are essential if citizens are to live 
together in peaceful association with one 
anothen. ‘Contempt of Court’ is a gene- 
rie term descriptive of conduct in rela- 
tion to particular proceedings in a court 
of law which tends to undermine that 
system or to inhibit citizens from avail- 
ing themselves of it for the settlement 
of their disputes. Contempt of court may 
thus take many forms. The due admini- 
stration of justice requires first that all 
citizens have unhindered access to the 
constitutionally established courts of 
criminal or civil jurisdiction for the 
determination of disputes as to their legal 
rights or liabilities: secondly that they 
should be able to rely on obtaining in the 
courts the arbitrament of a tribunal 
which is free from bias against any party 
and whose decision will be based on 
those facts only that have been proved 
in evidence adduced before it in accord- 
ance with ihe procedure adopted in 
courts of law. and thirdly that once the 
dispute has been submitted to a court of 
law, they should be able to rely on there 
being no usurpation by any other person 
of the function of that court to decide it 
according to Jaw. Conduct which is 
calculated to prejudice any of these three 
requirements or to undermine the public 
confidence that they will not be observe 
ed is contempt of court. 


3. The law of contempt of court 
is a body of rules which exists to safe< 
fuard another, quite different institution 
of civilised society. It is the means by 
which the law vindicates the public in- 
terest in due administration of justice 
ie. in the resolution of disputes, not by 
force or by private or public influence, 
but by independent adjudication in 
Courts of law according to an objective 
_ code. The alternative is anarchy (includ- 

ing that feudalistic anarchy which re- 
sults from arrogation to determine dis- 
putes by others than those charged by 
society to do so in impartial arbitrament 
according to an objective code). 

4, The term ‘Contempt of Court’ 
means an interference with the admin- 
istration of justice and it is unfortunate 
that the offence should cont:nue to be 
known by a name which suggests to the 
modern mind that its essence is a suppos- 
ed affront to the dignity of the court 
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ALB, 
Nowaijays when sympathy Is readily ac- 
corded io any one who defies constituted 
authority the very name of the offence 
predisposes many people in favour of tha 
alleged offender, Yet the due adminstra< 
tion of justice is something which all 
citizens, whether on the left or the right 
or in the centre, should be anxious to 
safeguard. 

5. We have drawn for the above 
consolidated observations on the learned 
speechcs of the Law Lords in a very re« 
cent decision of the House of Lords re- 
ported as Attorney-General v. Times 
Newspapers Ltd., (1973) 3 All ER 54. 

6. Now, we have set out in exten- 
so the objectionable passage by which, 
according to the petitioner, the opposite 
parties committed contempt of this Court. 
This ‘passage unfortunately does create 
an impression that Jain J. who had only 
disposed of the stay application was so 
much pre-possessed of the merits that it 
was difficuli to conceive that when the 
matters would be heard by him finally 
he would be able to take any other view. 
In our view, this casts an aspersion on 
the learned Judge on his impartiality 
and judicial bearing and is likely to shake 
public confidence in the administration 
of justice at his hands, 


7. According to Rule 54 of tha 
Rajasthan High Court Rules, 1952, it is 
the privilege of Hon'ble the Chief Justice 
to constitute Single or Division Benches 
from time to time and to allot business 
(cases) to them and the Judges of the 
Court shall sit to hear cases according to 
the arrangement made by Hon'ble the 
Chief Justice. Rule 55 provides for the 
type of cases that shall ordinarily be 
heard and disposed of by a Judge sitting 
singly. The writ petitions that Jain J. 
was hearing were covered by Rule 55 of 
the Rules. 


8. In our humble view, once a 
case goes before a Bench according to, 
the allotment of business made by) 
Hom ble the Chief Justice and thereafter 
the Bench is seized of the case then, we 
are afraid, the Hon'ble the Chief Justice 
bas no power to withdraw that case from 
that Bench and to allot it to another 
Bench It will be for that Bench who is 
seized of the case to think for itself whe- 
ther :t would like to hear that particular 
case or not. It is only when such Bench 
releases that case that Hon'ble the Chief 
Justice would be able to allot it to ano- 
ther Bench, but not otherwise. The Rules 
make no provision for transfer of such 
@ case from one Bench to another. as we 
find in Section 24 of Civil Procedure 
Code for Subordinate Courts. When a 
Berch is seized of a case it is dealing 
with the case as the High Court and the - 
judgment pronounced by that Bench is 
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the judgment of the High Court and in 
the: absence of any provision to enable 
Hon'ble the Chief Justice © to withdraw 
uch a case from a Bench we cannot hold 
that such a power exists in Hon’ble the 
- Chief Justice. In the circumstances when 
Jain J. had already fixed 9-7-73 for the 
hearing of these cases and such type of 
eases were being normally dealt with by 
Jain J. at the relevant time the opposite 
parties had no justification whatsoever 
for approaching Hon‘ble the Chief Jus- 
tice, only four days before the hearing, 
to constitute another Bench for the hear~ 
ing of these cases. If the opposite parties 
felt that the cases were of great import~ 
ance then they should have made a move 
before Jain J. himself so that, if the 
learned Judge were satisfied of the suffix 
cient importance of the cases he would 
have himself made a reference to a larger 
Bench and then Hon'ble the Chief Jus- 
tice could have ‘constituted a larger 
Bench, . 
9. We may here refer to some of 
the decided cases. In re Sham Lal, AIR 
1932 Lah 502 (FB), a Full Bench of the 
Lahore High Court had: to consider a 
case where a Senior Advocate of that 
Court had made the following submis<« 
sion:— 
(a) I stated thaf I have been fur 
ther instructed by my client Sukhdev 
- Raj to state that he wanted to apply to 
the Chief Justice for the reconstitution 
of the Bench and that he did not want his 
ease to be heard by the present Bench. 
{b) I meant no disrespect or insult to the 
learned Judges constituting the Bench, 
(c) The following circumstances under 
which I made this statement in question 
would go to show that I never meant to 
be disrespectful to the Court and want 


ed to convey a client’s request, there be~, 


-ing no other way open to him to do so. 
(d) It will be clear from the facts stated 
above that the statement was made by 
me in the performance of my duty as a 
counsel to my client and there was no 
intention on my part to offer any insult 
to the Court. I believe that a litigant has 
a right to apply to the Chief Justice for 
the reconstitution of a Bench and has 
also got a right to submit that his case 
may not be heard by a particular Bench.” 
The learned Judges of the Full Bench 
observed that there would be no doubt 
that the words used by the learned -coun- 
sel (Shri Sham Lal) were capable of be- 
” ing construed as a reflection on the inte- 
grity of the Court. The learned Judges 
further emphasised that belief of the 
counsel was unwarranted and further 
that no litigant was entitled to ‘have 
any say in the selection of the Judges 
who are to constitute any Bench. 

10. In M. Y. Shareef v. Judges 
-pt Nagpur High Court, AIR, 1955 SC 19, 
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their Lordships of the Supreme Courf 
observed that where counsel had signed 
certain applications or pleadings which 
were contemptuous without reasonably 
satisfying themselves about the prima 
facie existence of adequate grounds with 
a view to prevent or delay the course o 
justice were guilty of contempt of court 
and it was no duty of a counsel to his 
client to take any interest in such appli- 
cations. Their Lordships went on to say 
that the members of the Bar, however, 
cannot be allowed to 
scandalize the Judges or to divert the 
course of justice by attempting to take 
a case out from one Bench to another 
Bench of the Court when they find thaf 
the Bench is expressing opinions seeni« 
ingly adverse to their clients, 


10. We are, however, happy to 
note that both the opposite parties have 
tendered unqualified and unconditional 
apology for the application that they 
had under a wrong belief moved before 
Hon’ble the Chief Justice. We are satis« 
fied of their bona fides and that there 


.was no improper intention on their part 


to lower the dignity of the High Court, 
il. Consequently we hereby dis« 


. charge the notices and close the aged 


We discharge the notice issued to S 


‘Mangal Behari as well, as he had nof 


signed the objectionable application. ‘ 
Order accordingly. 
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Nagar Palika, Rajgarh, Appellant Vs 
Prabhu Dayal, Respondent. 


Second Appeal No. 55 of 1967, D/= 


` 7-1-1974, against judgment and decree of 


Basudeo Sahai Bhargava, sr 


Alwar, D/- 4-10-1966. 


Rajasthan Municipalities Act (38 of 
1959), S. 271 — “Act done or purporte 
to have been done” — If withholding of 
arrears of salary etc. in disobedience of - 
orders, is act done. . 


The Director of Local Bodies, decid- 
ing an appeal, ordered the Municipal 
Board to reinstate an employee, and di~ 
rected payment of the arrears of salary, 
Where the Board ignores the orders of 
the superior authority, does not reinstate 
the employee and withholds payment of 
arrears of salary, the action of the Board, 
is not an act done or purported to have 
been done under the Act. Provisions of 
S. 271 are not applicable. AIR 1971 SC 
97, Rel. on, Case law discussed. 

(Para 10] 


Civil J, 
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S. K. Keshote, for Appellant: P. N. 
Dutt and K. N. Tikku, for Respondent. 


JUDGMENT :— The respondent Pra- 
bhu Dayal filed the suit out of which 
this appeal arises for recovery of Rupees 
2,000/- on account of his salary for the 
period commencing from October 1959 to 
March 1963. The suit was filed on 27-4- 
1963. 

2. The only point on which the 
suit was resisted was that since the suit 
had been filed after more than six 
months of the accrual of the cause of ac- 
tion, it was barred by limitation. In other 
words, a special period of limitation was 
pleaded as provided in Section 271 of tha 
Rajasthan Municipalities Act, 1959, 
though the section as such was not men- 
tioned in the written statement. The trial 
court came to the conclusion that the suit 
for arrears of salary for the period of 
three years prior to the date of filing of 
the suit was within limitation and passed 
a decree for the same. 

3. Aggrieved by the judgment 
and decree by the trial court the defen- 
dant Municipal Board, Rajgarh filed ap- 
peal but the same was dismissed. Hence 
this second appeal by the defendant. 


4, Learned counsel for the appel- 
Jant has urged that withholding the sala- 
ry of the  plaintiff-respondent was an 
official act or at any rate an act purport~ 
ing to have been done by the Board in 
its official capacity and therefore Sec- 
tion 271 of the Rajasthan Municipalities 
Act, 1959 (which will be hereinafter re- 
ferred to as ‘the Act’) was clearly at- 
tracted. In support of his contention 
learned counsel placed strong reliance on 
Dargahi Lal v. Municipal Board, Cawn- 
pore, AIR 1952 All 382 (FB). On the 
other hand, Mr. Datta, learned counsel 
for the respondent argued that the suit 
im the present case did not fall within 
the mischief of Section 271 of the Act. 
He subniitted that in the first place the 
facts of the Allahabad case relied upon 
by the learned counsel for the appellant 
are distinguishable and at any rate the 
view taken therein has been impliedly 
overruled by their Lordships of the Sup< 
reme Court in 
Niyamatullah, AIR 1971 SC 97. 


5. For a proper appraisal of the 
point canvassed before me it would be 
necessary to reproduce Section 271 of 
the Act:— i 

“Section 27L Suits against Board or 
tts officers— Í _ 

(1) No suit shall be instituted against? 
a Board, or against the Chairman, Vice- 
Chairman, member, officer or servant of 
a Board or against any person acting 


under the direction of any of them in. 


respect of an act done or purporting to 
have been done in its or his official capas 


Indore Municipality v,°' 


ALR. 


city until the expiration of two months 
next after notice thereof in writing has 
been in the case of a Board, left at itg 
office and, in the case of the Chairman, 
Vice-Chairman, member, officer, servant 
or person, delivered to him or left at his 
office or place of abode, explicitly stat- 
ing the cause of action, the nature of the 
relief sought, the amount of compensa- 
tion claimed and the name and place of 
abode of the intending plaintiff, and the 
plaint shall contain a statement that such 
notice has been so delivered or left, 

(2) No action such as is described in 
sub-section (1) shall, unless it is an ac- 


* tion for the recovery of immovable pro- 


perty or for a declaration of title, be 
commenced otherwise than within six 
months next after the. accrual of the 
cause of action. j 


(3) Nothing in sub-section (1) shal 
be construed to apply to a suit wherein 
the only relief claimed is an injunction 
of which the object would be defeated 
by the giving of the notice or the post- 
ponement of the commencement of the 
suit or proceeding.” ; 


6. At this stage some more facts 
giving rise to the present suit may be 
narrated. The plaintiff was employed by 
the defendant some time in 1934 A.D. 
He was suspended by the then Chairman 
of the Municipal Board, Raigarh on 
4-10-1959. The plaintiff filed appeal to 
the Director, Local Bodies, but during 
the péndeney of the appeal the defen- 
dant dismissed the plaintiff on 18th Nov- 
ember, 1959 by its order Ex. 2. On ap- 
peal by the plaintiff against the order of 
his dismissal, the Director, Local Bodies 
ordered on 6-1-1960 that since proper 
procedure had not been followed in dis- 
missing the plaintiff, he may be taken 
back to work and thereafter necessary 
enquiry according to the Rules may be 
conducted against him. Accordingly. the 
plaintiff was taken back on 11-1-1960. 
However, on 13-1-60 he fell ill and the 
defendant did not allow him to resume 
duty after recovery but dismissed him 
on 15-7-1960. Again the plaintiff filed ap- 
peal before the Director of Local Bodies 
from the order dated 15-7-1960. By his 
order dated 10-10-1960 (Ex. 8) the Di- 
rector of Local Bodies set aside the order 
of the Board dated 15-7-1960 and direct~ 
ed that the plaintiff shall be reinstated. 
On a further representation by the plain- 
tiff, the Director of Local Bodies passed 
the order Ex. 9, dated 22-9-1961 direct. 
ing that the plaintiff may be paid the 
arrears of -his salary. Unfortunately the 
Municipal Council did not comply with 
this order with the result that the plain- 
tiff was again compelled to move the 
Director. Local Bodies. who ordered on 
10-2-1962 that the plaintiff must be taken 
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back in service. The Board, however, 
managed to flout this order by stating 
(vide Ex. 10, dated 12-2-1962) that there 
‘was no vacant post in which the plaintiff 
could be absorbed. The plaintiff again 
ran to the Direetor of Local Bodies, who 
ordered on 13-11-1962 (vide Ex. 11) that 
the Municipal Council must carry out all 
his previous orders. However, all these 
orders of the Director of Local Bodies 
fell on deaf ears, and the plaintiff was 
not reinstated. It is indeed a sorrowful 
state of affairs. Be that as it may, the 
plaintiff was left with no alternative but 
to file the present suit for declaration 
that he continued in the service of the 
defendant and also for arrears of sa-ary 
as mertioned above 


q. The question, then, is whezher 
fn the facts and circumstances narrated 
above, Section` 271 of the Act is attract- 
ed? In other words, can it be said that 
withholding of the plaintiff’s salary was 
an act done or purporting to have been 
done in the official capacity? 


8. In Bharat Kala Bhandar Ltd. 
v. Dhamangaon Municipality. AIR 1966 
SC 249 their Lordships examined the 
provisions of Section 48 of the Central 
‘Provinces and Berar Municipalities Act 
which was in the same terms as Section 
271 (1) of the Rajasthan Municipalities 
Act, 1959. That was a case of recovery 
of illegal tax and it was contended that 
a claim for its refund fell.outside the 
provisions of Section 48 of that Act. The 
respondent, on the other hand, contend- 
ed that the collection of tax was not 
without jurisdiction, but only irregular 
and therefore the suit would be in res- 
pect of a matter purporting to be done 
under the Act. The Supreme Court held 
that where the power exists to assess and 
recover a tax upto a particular limit and 
the assessment or recovery of any thing 
above that amount is prohibited, the 
assessment or recovery of an amount in 
excess is wholly without jurisdiction and 
nothing else To such a case the enact- 
ment under which the action was pur- 
ported to be taken, cannot- afford any 
protection. 


9. The reasoning given in AIR 
1966 SC 249 was applied by their Lord- 
ships to a subsequent case: AIR 1971 SC 
97 which was a suit for recovery of ar- 
rears of salary by the employee against 
the Municipal Corporation, Indore. The 
plaintiffs suit against the Indore Muni- 
cipal Corporation was for a declaration 
that dismissal of the plaintiff was illegal 
and that the plaintiff was stil on the 
post and a decree for arrears of salary 
was claimed for six years from 15-4- 
1953 to the date of the suit ie. 15-4-1959, 
besides other reliefs. The defence of limi- 
tation was pleaded by the Indore Mumi- 
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cipal Corporation, The District Judge 
held that no special period of limitation 
was prescribed. The High Court, how- 
ever held that since the officer who pass- 
ed the order of dismissal was not the 
Commissioner at the relevant time, the 
order was without jurisdiction and the 
provisions of Section 135 of the Indore 
Act (which are similar to Section 271 of 
the Rajasthan Act) were inapplicable 
and the suit was governed -by Art. 120 
of the Limitation Act. Their Lordships 
of the Supreme Court confirmed the 
view of the High Court. They held in 
the first instance that the Corporation 
did not plead Section 135 of the Munici- 
pal Act as a defence and therefore the 
plea should not have been entertained. 
They also came to the conclusion that 
since the order of dismissal passed by 
Shri Ghatpande was beyond his jurisdic~ 
tion, it was not an act done under the 
Act. It was further held that the suit 
was not in respect of any act done or 
purporting to be done under the Act. 
Lastly, their Lordships observed after 
making reference to Bharat Kala Bhan- 
dar’s case. AIR 1966 SC 249 that “on logi- 
eal principle the same reasoning applies 
to the provisions contained in Section 135 
of the Indore Municipal Act, 1909, with 
the result that the suit in the present 
ease is not within the mischief of Sec- 
tion 135 of the Indore Municipal Act.” 

__ 10. In my opinion the principle 
laid down by their Lordships in the case 
of Municipal Corporation of Indore ap-| 
plies with full force to the facts and cir- 
cumstances of the present case The act} 
of the appellant-defendant in not taking 
back the plaintiff in service and not pay~ 
ing the arrears of salary as directed by 
the superior authority namely the Di- 
rector of Local Bodies cannot be said to 
be an act done or purporting to have 
been done under the Act. My conclusion 
therefore is that the present suit is not 
hit by the special period of limitation 
prescribed in Section 271 of the Act. 


iL. In view of the conclusion to 
which I have come on the basis of the 
Supreme Court cases referred to above, 
I do not consider it necessary to discuss 
the ALahabad case, AIR 1952 All 382 reli- 
ed upon by the learned counsel for the 
appellant, as in my opinion, even if it 
is accepted that Allahabad case, AIR 1952 
All 382 helps the appellant it can be of 
no assistance to him in view of the Sup- 
reme Court decisions referred to above. 
However, I may point out that in the 
Allahabad case, AIR 1952 All 382 tha 
main argument centred round the ques- 
tion whether the words “act done or 
purporting to have been done in official 
capacity” have been used with respect 
to contractual obligation as contradistin~ 
guished from tortuous acts only, 
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12. Before parting with the case, 
I cannot help observing that though the 
learned Civil Judge correctly dismissed 
the appeal but the reasons given by him 
are not correct. He clearly fell into an 
error in holding that the cause of action 
accrued to the plaintiff on 17-12-1972 
when he gave notice under sub-section 
(2) of Section 271. He has also erred in 
coming to the conclusion that the pre- 
sent suit is governed by the special period 
of limitation prescribed by Section 271 
of the Act and I have already given my 
detailed reasons above for taking a difx 
ferent view, 


13. The result of the foregoing 
discussion is that the decree for arrears 
of salary passed by the trial court and 
affirmed by the first appellate Court does 
not call for any interference. This ap- 
peal is, therefore, dismissed without any 
order as to costs. 

14. Learned counsel for the ap- 
pellant prays for leave to appeal under 
Section 18 of the Rajasthan High Court 
Ordinance, Leave is declined. 

Appeal dismissed, 
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Dhool Singh. Appellant v. Smt, Bar- 
dhu Bai and others. Respondents. i 

Second Appeal No 387 of 1964, 
D/- 22-1-1973, against judgment and 
decree of Roshanlal Sharma Sr. Civil J. 
Baran, D/- 2-5-1964. 

Index Note -— (A) Easements Act 
(1882), Section 60 — Benefit of irrevoca- 
bility of license under—Cannot be avail- 
ed of unless existence of conditions of 
irrevocability is pleaded and proved, 

Brief Note:—(A) Defendant, a 
licensee, contested the suit for ejectment 
by setting up his own title. He did not 
set up any circumstances showing the ex- 
fstence of conditions making the license 
irrevocable. Though the defendant failed 
on title, the lower courts held relying on 
statements of two witnesses, that the 
licence was irrevocable. 

Held: Irrevocability of licence under 
Section 60 was a mixed question of law 
and fact. The defendant ought to have set 
up such plea and raised an issue. In the 
absence of such plea or issue the lower 
courts were in error in holding that the 
license wag irrevocable. 

(Paras 7 and 11) 
J. S. Rastogi, for Appellant; H M 
Lodha, for Respondent. 

JUDGMENT — This is a plaintiff's 
second appeal directed against the appel- 
late judgment of the Senior Civil Judge, 
TALE ert strc ca a ore Pe 


CQ/FG/B26/73/PSP. 


A.I. R. 


Baran, dated 2-5-64 affirming the decree 
dismissing the suit by the Munsif, Baran 
and arises out of a suit for possession of 
a portion of a house situated in village 
Antah, district Kota. 


2, Acrording fo the plaintiff 
the house in question, in a portion of 
which defendant-respondent Kishore 
Singh. now represented by his legal re- 
presentatives, was living belonged to one 
Nathaji, Nathaji hadason Pannalal who 
died in 1932, He had two daughters, 
Dhool Singh, the plaintiff, is the son of 
one daughter and Kishore Singh, defen= 
dant was the son of another daughter. 
Pannalal had a son Dhannalal who died 
during the lifetime of his father Pannalal. 
Pannalal was survived by his widow Kesar 
Bai. Kesar Bai was alleged to have sifted 
the house in question to the plaintiff 
Dhool Singh and the samewas evidenced 
iby a registered gift deed Ex. L On 25-10- 
1944 the plaintiff Dhool Singh had soid 
a portion of the house toone Kadar Bux 
by a registered sale deed, Ex. 2 on record, 
The plaintiff proceeded to say that in 
1945 or 1946 the defendant Kishore Singh 
who was his first cousin was permitted by 
him to live in a portion of the house, gift- 
ed to him by Kesar Bai. as a licensee. His 
case was that a document had been 
written to that effect in favour of the 
defendant. The plaintiff wanted to have 
possession of this portion of the house 
from the defendant but as the defendant 
was not vacating it he filed the suit in 
the court of Munsif. Baran on 6-5-59. 
The defendant denied that the disputed 
portion of the house belonged to the 
plaintiff or that he had taken it from him 
ag a licensee. He asserted that this por- 
tion of the hous2 belonged to him. Accord-= 
ing to him, the portion of the house sold 
by the plaintiff to Kadar Bux was given 
to his mother by his maternal grand 
father at the time of her marriage with 
the defendant’s father in "Kanya Dan’ but 
as this portion had been unlawfully sold 
by the plaintiff to Kadar Bux the parties 
came to a settlement and in lieu of the 
portion sold by the Plaintiff the portion 
in dispute was made over to the defen- 
dant and thus the defendant was living 
fn that portion as an owner. The learn= 
ed Munsif framed a number of issues. Both 
the parties led their evidence. The learn- 
ed Munsiff found that the whole of the 
house was gifted by Smt. Kesar Bai to the 
plaintiff, that the defendant has not been 


-able to establish that the house had been 


given in ‘Kanva Dan‘ to the defendant’s 
mother by his maternal grandfather and 
that the portionin dispute was given by 
the plaintiff to the defendant for residen- 
tial purposes, The learned Munsif negativ- 
ed the assertion regarding the portion of 
the house being obtained by the defendant 
from the plaintiff in lieu of the portion 
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sold by the plaintiff to Kadar Bux. The 
learned Munsif. however, found that 

Rs. 125/- had been spent by the defendant 
ig _constructing a room in the portion 
which was in his possession, It was also 
held that the suit was within limitation. 
However, tha learned Munsif held that 
the plaintiff was not entitled to revoke 
the licence and evict the defendant as 
the permission to live in the house 
was given the defendant from 
generation to generation. For this the 
learned Munsif placed reliance on the 
statements of two of the plaintiffs 
witnesses namely, P. W. 4 Kadar Bux 
and P. W. 5 Vishambhar Dayal, In the 
result he dismissed the suit. 


3. Agegrieved by the judgment and 
decree of the learned Munsif, the plaintiff 
went upin appeal to the court of the 
Senior Civil Judge, Baran. The learn- 
ed Senior Civil Judgé afirmed the find- 
ings of the learned Munsif: (1) that the 
gift deed Ex. 1 was executed by Smt. 
Kesar Bai in favour of the plaintiffs, (2) 
that it has not been established by the 
defendant that the disputed portion of the 
house had been given to him by the plain- 
tiff in lieu of the portion sold to Kadar 
Bux, (3) the defendant had spent at least 
Rs. 125/- in constructing a Kucha’ room 
and a latrine in the portion in his posses< 
sion, and (4) that it has not been establish< 
ed by the defendant that the house had 
been given by his maternal grand father 
to the defendant’s mother in ‘Kanya Dan’. 
About the licence being irrevocable the 
learned Judge held that the defendant 
had constructed the ‘Kucha’ room and a 
latrine in the disputed premises and the 
plaintiff came to know of it while the con< 
struction was going on. He also held that 
the defendant was given the licence to 
live in the premises from generation to 
generation. Consequently the learned 
Senior Civil Judge reached the conclusion 
that it was a case of licence coupled with 
a transfer of property and further the 
licensee acting upon the licence had ex- 
ecuted a work of permanent character end 
incurred expenses for the same. That be- 
ing so. according to the learned Senior 
Civil Judge, under Section 60 of the 
Easements Act the plaintiff could not re- 
voke the licence. In the result, the learn- 
ed Senior Civil Judge dismissed the ap- 
peal and affirmed the judgment end 
decree of the learned Munsif. 

4. It is in these circumstances that 
the plaintiff has come in further appeal to 

Court. 


5. His learned counsel contends 
that the courts below were in serious 
error in entertaining the plea that on ac- 
count of the licence being given from 
generation to generation or on account of 
the defendant having spent money in mak- 

construction of a permanent nature 


Dhool Singh v. Bardhu Bal (Kan Singh J1 


[Prs. 2-7] Raj. 91 


the licence became irrevocable, Learned 
counsel submits that this we altogether 
a new case made out by the lower Courts 
for the defendant when the latter had 
not raised any plea to that effect in his 
written statement nor had any issue been 
framed regarding the same. Then learned 
counsel submitted that the courts below 
were wrong in holding that the room or 
the latrine constructed by the defendant 
on the disputed portion were any works 
of permanent character. Learned counsel 
maintains that the courts below had 
overlooked ‘the defendants own state~ 
ment in this regard in which he had ad~ 
mitted that the latrine was of "Tat Paitis’ 
(screens of gunny bags) and the room on 
the defendants own showing was a 
"Kucha’ one. 


6, Learned counsel for the defen- 
dant-respondent. on the other hand. argu~ 
ed that no objection was taken on behalf 
of the plaintiff to the point being argued 
in the Court below and, therefore. the 
plaintiff should not be allowed to raise 
this objection here. Then the learned 
counsel submitted that the room as well! 
as the latrine constructed by the respon- 
dent weré works of permanent character. 
He sought help from two cases Davaram 
v. Deorao AIR 1926 Nag 376 and Rashu« 
bir Saran v. Param Kirt? Saran AIR 1962 
All 444. Finally. he submitted that the 
value of the improvements made by the 
defendant in the construction of the lat- 
Tine and the room has been underest ma~ 
ted. Tre defendant had spent, according to 

a substantial amount of Rs. 284/~ in 
making the construction. He also sought to 
assail the conclusion of the courts below 
on the point that the house had Deen 
given in ‘Kanya Dan’ to the defendants 
mother by his maternal grand father. 


7. I have considered the matter, 
The parties had fought the litigation on 
the question of title alone, Whereas the 
plaintiff claimed that on account of a gift 
in his favour by Smt. Kesar Bai, he was 
the owner of the property, the defendant 
asserted that the portion sold by the 
plaintiff to Kadar Bux had been given 
in ‘Kanya Dan’ to his mother and on 
account of the unauthorised alienation 
the disputed portion was given by the 
plaintiff to the defendant in ex- 
change. It was the plea of the 
plaintiff that the defendant was in 
permissive possessio: In answer to 
that the defendant only asserted his own 
title to the property, but did not set up 
any case in the alternative that even if 
he were a licensee the licence would be 
irrevocable on account of the deferdant 
having raised a construction of perma- 
nent character on the property. 

Normally a licence Is revocable un- 
less the vase falis under clause (aì or 
(b) of Section 60 of the Easements Act. 
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Under clause (a) if the licence is coupl- 
ed with a transfer of property and such 
transfer is in force the licence would not 
be revocable, and under clause (b) if 
the licensee. acting upon the licence. had 
executed a work of permanent character 
and incurred expenses in the exe- 
cution then too the licence will 
not be revocable. It was a mix 

question of fact and law whe- 
ther the necessary conditions about 
the jirrevocability of the licence existed 
or not. It was. therefore, necessary for 
the defendant to have pleaded the neces- 
sary facts in his written statement dnd 
to have a proper issue framed. It is 


true, two of the witnesses produced by 


the plaintiff namely. P. W. 4 Kadar Bux 
and P. W. 5 Vishambhar Dayal support 
the defendant. but these statements can 
be of no avail in the absence of a clear 
pleading on the side of the defendant. 
Even so. I have considered the question 
whether the defendant can be said _ to 
have made any works of permanent cha- 
racter by the construction of the 
room or the latrine, So far as the latrine 
is concerned, the defendant has clearly 
admitted as D. W. 8 that when he want- 
ed to construct the latrine the plaintiff 
prevented him and, therefore. he' had to 
content himself by merely having a 
latrine of “Tat Pattis” (screens made of 
gunny bags). This latrine cannot, there- 
fore, be said to be any work of a perma- 
nent nature. As regards the room, the 
court below has found that it was ‘Kucha’. 
Whether a particular construction lis one 
of permanent. character or not is pri- 
marily a question of fact and the find- 
ing can be given only in the light of the 
nature of the construction and other 
attendant circumstances. .There is no 
hard and fast rule to determine as to 
what construction would be regarded as 
a work of a permanent character and 
what construction otherwise than of per- 
manent character. The court below has 
held that the room was ‘Kucha and, 
therefore. on the material as it stands 
one cannot hold that the room was a 
work of a permanent character. It was 
for the defendant to have raised a plea 
in his written statement and then to 
have an issue framed for its determina~ 
tion. In the circumstances of the pre- 
sent case one cannot say that the work 
was of the permanent character. 


8. In AIR 1962 All 444, the 
defendant was the owner of a plot of 
land on which a tiled thatch had been 
built by a licensee. In execution of a 
decree against the licensee the thatch to- 
gether with the right of residence but 
without the site was put to auction and 
was purchased by the plaintiff: The 
thatch fell down and the land remained 
vacant ever since then and the defen- 
dant continued to be fn possession of it, 
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Thereafter the plaintiff started construc- 
tion ofa house on the plot when he was 
Obstructed by the defendant and the 
plaintiff brought a suit for injunction 
and possession. In these circumstances 
the court held that the property affected 
by the licence was the land itself and 
not the thatch for the construction of 
which the licence had been granted by 
the defendant and consequently when 
the thatch was destroyed but not the 
land the circumstance mentioned in Sec« 
tion 62 {d} Easements Act did not exist 
and the court was not required to hold 
that the licence stood revoked when the 
thatch fell down. It was further held 
the defendant had no right to construct 
a house as he was in the position of a 
trespasser and was not entitled to any 
decree for injunction or possession. Fur- 
ther the ‘defendant’s act of preventing 
the plaintiff from constructing a house 
on the land could itself be treated as an 


. implied revocation of the licence and no 


formality was required for the revoca» 
tion of the licence. 


It was in the light of these facts 
that the learned Judges had observed 
that to render a licence irrevocable three 
conditions were required’ (1). the licensee 
executed a work of a permanent cha» 
racter. ‘(2) he did so acting upon the 
licence, and (3) he incurred expenses in 
the execution, Then the learned Judges 
remarked that the construction by a 
licensee of a thatch with a tiled roof on 
the licensed site can bé said to be of a 
permanent character even though it may 
have been used, only for tethering cattle 
and storing fodder, but then the learned 
Judges guarded themselves by observing 
that whether the licensee acted upon the 
licence by constructing the thatch or not - 
and whether he incurred expenses in the 
execution or not, are essentially quese» - 
tions of fact. the onus to prove which 
lies upon the licensee’ who relies upon 
the provisions of Section 60 for contend+ 
ing that the licence is irrevocable In 
the absence of any evidence on these 
questions the licence cannot be said to b 
irrevocable under Section 60. . 

9. Provided the guidelines . indi 
cated by the learned Judges are kept in 
view in the appreciation of the question 
whether the work is or is not of a per- 
manent character one can have no 


` quarrel with the proposition’ that a 


thatch with a tiled roof could be consi» 
dered a work of a permanent character. 
As I have already observed, it will 
depend on the facts and circumstances 
of each case whether the work was og 
was not of a permanent character, 


10. In AIR 1926 Nag 376, if was 
observed that amere licence is irrevo- 
cable when the licensee. acting upon the 


licence, had executed a work of-a pers 
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manent character and incurred expenses 
in = doing, A Kucha’ constructon 
made, according to the learned Addi- 
ffonal Judicial Commissioner, could he 
treated as a work of a permanent cha- 
facter. in that case the father of the 
plaintiff owned a site of Ghanwad in 
ruins in mouza Mahol. .In the year 
1904 he granted that site ‘together with 
the walls in ruins to one Gowardhan 
Ramlal Marwadi, the father of che 
defendant with permission to put the 
same in habitable condition and to after- 
wards use it as a dwelling house The 
grantee executed an agreement in favour 
of the plaintiffs father. The grantee 
Gowardhan Ramlal Marwadi had spent 
Rs, 1000/~ in constructing a permanent 
structure on the site in suit and. there- 
fore. it wag pleaded that the plain-iff 
could not recover the site so long as zhe 
superstructure lasts and was stand:ng 
thereon. The case is thus clearly dis- 
timuishable on facts. As observed by 
the learned Judges in the Allahabad case 
it is for the defendant to raise the plea 
that the necessary conditions making che 
licence irrevocable existed and then she 
burden will be on him to prove the exi- 
stence of the conditions. 


1 In these circumstances with- 
jout there being any plea in the written 
statement, nor there bei any issue one 
cannot go by just the statements of two 
of the plaintiff's witnesses. The courts 
below were. therefore, not right in hold- 
ing in the circumstances that the licence 
was irrevocable, 


12. Now the remaining question 
fs what amount should be allowed to the 
defendant for the constructions made by 
him on the portion of the house in his 
possession. Rupees 125 has been allowed 
to him-by the courts below. ‘The con~- 
struction was made at least 13 years back. 
The defendant had claimed Rs. 285/-. I 
should think looking to the soar: 
prices regarding construction Rs. 285/- 
(s a reasonable figure to assess the price 
a the structure put up by the defen~ 

ant, 


13. In view of the foregoing I 
allow this appeal, set aside the judgment 
and decree of the court below and pass 
a decree of possession of the suit pro- 
perty in favour of the plaintiff, The 
defendant is left free to remove and 
carry the superstructures put up by him 
but if he does not want to do so end 
does not carry. them away within a 
Penpd o! of four months, the plaintiff all 

e 


pay Rs. 285/- ye the defendant. 
parties are left to bear their own costs 
throughout, 


m m - 
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14. Learned counsel for the re~ 
spondent orally praved for grant of leave 
to appeal under Section 18 of the Raja- 
sthan High Court Ordinance, 1949, but 
looking to the petty nature of the case 
Iam not inclined to grant the leave 
which is accordingly hereby refused. 


Appeal allowed, 
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Baboolal. Appellant v. 
Lata, Respondent. 
Civil Misc. Appeal No. 154 of 1972, 
D/- 6-11-1973, against order of B. 
Jain, Dist. J., Partapgarh, D/- 20-9-1972, 


Hindu Marriage Act (1955), Ss. 24, 

26 — Application by wife under S. 24 —~ 

Maintenance pendente lite — Could be 

granted only if she has no independent 

income of her own sufficient for her sup- 

port — Maintenance for children pen- 
dente lite — When can be granted. 


Smt. Prem 


In an application by wife under Sec- 
tion 24, maintenance for herself pendente 
lite could be granted only when she is 
not having independent income of her 
own sufficient to support herself, 


Section 26 vests a discretion in Courf 
to make an order for maintenance of 
children pendente lite on an application 
made for that purpose. Section 24 how- 
ever does not authorise grant of pen 
dente lite maintenance to children and in 
terms applies either to wife or husband as 
the case may be. Where no separate ap- 
plication under Section 26 was made nor 
separate maintenance was demanded for 
children, but it was clear from the wife’s 
application under Section 24 and affidavit 
that in making demand for maintenance 
for herself, she had included the expendi- 
ture she was incurring over maintenance 
of her children it was held that Court 
would be justified in fixing amount of 
maintenance taking note of the fact that 
she was maintaining her minor children 
out of her income. TLR 8 Raj 843 and 
AIR 1967 Orissa 163, Referred to. 

(Paras 6, 8, 10} 


D. S. Shishodia, for Appellant; R, T. 
Purohit, for Respondent. 


JUDGMENT’ This is a husband's ap- 
peal directed against an order of the Dis- 
trict Judge. Partabgarh, passed under Sec- 
tion 24 of the Hindu Marriage Act, 1955, 
hereinafter referred to as the "Act", 
awerding Rs. 25/- as alimony pendente 
lite to the respondent-wife, The order 
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being a short one, I may read it in ex~ 
tenso: 
Rego 
aron wii efx 2 
wea Geared IC Bat TE | 


mei A stadt FAM Goot-Go miè Tae G 
qe Baer 2 TUS at -Aan st TI aar 
A way aedt at ut ate axat cect 2 Àa- 
RAR at seam quani are set È det 
RAR F Aian at faetaae & wy 
mite ad miia Werte Ror svat 
ofa 21 ava ara & Pe self stata À 
R-S ara Ysa ar È has as Xa 
B 1 aTa ote Siar F fae sa di ata 
Aaa at aapa dt RAA Fat R Tas 
feu set à era fear ser 1 fae AT. R0-70- 
Y È Ae Tare Fa aT 

adi, AY GA Sa, 
Reie sisi, 
NE. 


From the above order it is evident tha? 
the monthly income of the husband was 
taken to be Rs. 100/- and that of the wife 
at Rs. 175/- and yet Rs. 25/- were allow- 
T to the wife as maintenance pendente 
ite. 


2. In assailing the order learned 
counsel for the husband contends that 
the necessary condition for grant of main- 
tenance pendente lite to the wife did not 
exist. Learned counsel maintains that 
maintenance could be granted to the 
wife if she had no independent income 
sufficient for her support and, therefore, 
the order is illegal 


3. It appears that parties were 
married according to Hindu rites. Two 
children were born of the wedlock, one 
was 24 years old and the other 8 years 
old. Both the children were admiitedly 
living with the wife at Ujjain. On 22-3- 
1972, the husband moved the petition 
under Section 10 of the Act in the Court 
of the District Judge, Partabgarh for 
judicial separation on the ground of de~ 
sertion by the wife for a period exceed- 
ing two years. The wife entered appear-~ 
ance and on 28-4-1972 she applied for 
maintenance pendente lite and for ex- 
penses of litigation under Section 24 of 
the Act! The application was supported 
by an affidavit. In the application the 
wife stated that she was maintaining the 
two children and educating them and she 
was able to carry on with great diffi- 
culty. Consequently she prayed that 


[Prs, 1-7] Baboolal v. Prem Lata (Kan Singh JJ 


. plication. He, 


ALR, 
maintenance at Rs. 150/- per month be ale 
lowed to her. In the affidavit in support 
of the application she stated that she 
was paying Rs. 35/- as house rent and 
for electricity expenses, Rs. 25/- for go= 
ing to and coming from Nagda to Ujjainy 
she being employed at Nagda as a tea= 
cher. She further stated that she was 
spending Rs. 30/- per month over tha 
education of the children besides main- 
taining them, í 


4, The husband contested the ap< 
however, admitted that 
the two children were living with their 
mother, but he expressed his readiness to 
maintain the children, if they were given 
over to him. He also stated that the wife 
was living with her parents and was, 
therefore, saving her own income He 
gave his own income as Rs, 75/- to 
Rs. 100/- per month. 

5. I may read Section 24 of the 
Act: 

“S. 24. Maintenance pendente lite 
and expenses of proceedings—Where in 
any proceeding under this Act it appears 
to the Court that either the wife or tha 
husband, as the case may be, has no ins 
dependent income sufficient for her or his 
support and the necessary expenses of 
the proceeding, it may, on the application 
of the wife or the husband, order the res~ 
pondent to pay to the petitioner the ex- 
penses of the proceeding, and monthly 
during the proceeding such sum as, hav~ 
ing rezard to the petitioner’s own incoma 
and the income of the respondent, it may 
seem so the Court to be reasonable.” 


6. Learned counsel for the appel- 
lant contends that as the wife was having 
an independent income of her own she 
was not entitled to any maintenance pen- 
dente lite under Section 24 of the Act. 
Learned counsel is right here. The -plain 
languzge of Section 24 bears out the sub- 
mission. It is only when the concerning, 
spouse has no independent income suffi- 
cient for her or his support that the 
Court may order the other spouse to pay 
to him or her maintenance pendente lite 
and expenses of the litigation. In the 
present case the learned Judge has not 
ordered the payment of expenses of litiga- 
tion and I am not concerned with it at 
this stage. The only question is whether 
maintenance pendente lite should have 
been allowed to the wife. 


7. In Mukan Kunwar v. Ajeet 
Chand, ILR 8 Raj 843 = {AIR 1958 Raj 
322), Jagat Narayan J., as he then was, 
in dezling with the scope of Sectión 24 
of the Act observed: 


"The award of maintenance pendente 
lite and expenses of proceedings under 
Section 24 of the Hindu Marriage Act is 
in the discretion of the Court. But this 
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discretion has to be exercised on sound 
legal principles and not by caprice or 
chance or humour. If the applicant has 
no independent means, he or she is en~ 
titled to maintenance and expenses under 
this section, unless good cause is shown 
for depriving him or her of it. The 
matters~that may properly be considered 
in this connection are (1) whether the ap- 
plicant is being supported by an adulterer 
and (2) whether the respondent has not 
sufficient means. Where the wife was 
prepared to go and live with the husband, 
but the husband did not wish to keep her 
with him as he alleged that she was in“ 
capable of consummation of marriage. it 
was held that there was no reason for 
depriving her of maintenance and ex- 
penses. It was further held, that the fact 
that the wife had taken no steps to claim 
maintenance before the husband’s peti- 
tion of divorce or that she was being 
maintained by her parents were no 
prounds for depriving her of maintenance 
under Section 24. Further in the ab- 
sence of special circumstances, mainten< 
ance should be allowed at one-fifth of 
the net income of the respondent after 
deductibns on account of income-tax and 
provident fund.” 


Learned Judge went on to say that first 
the Court has to consider whether or not 
it should grant maintenance pendente lite 
and expenses of proceedings under 
section at The leading principle to 
remember in this connection is that if the 
applicant has no independent means he 
or she is entitled to maintenance and ex~ 
penses under this section, unless good 
cause is shown for depriving him or her 
of it. One of the good causes, according 
to learned Judge, was whether the resa 
pondent has no sufficient means. — 


8. I am in respectful agreement with 
the observations of the learned Judge. 
However, I am afraid this does not dispose 
of the aspect of the order concerning the 
maintenance of the children. The order 
of the learned District Judge clearly 
brings out that he had given due regard 
to the fact that the wife was maintaining 
the two children. The application of the 
wife as also her affidavit go to show thab 
she had relied-on the fact that she was 
maintaining the two children. The hus- 
band did not dispute his liability to main- 
tain the children, but he made it a condi- 
tion for maintaining them that the child- 
ren should be handed over to'him. One 
of the children is admittedly below 5 
years and the other is about 8 years old. 
It is for the husband to seek the custody 
of the children, if at all, according to law, 
but so long as the children are in the 
custody of their mother a provision has to 
be made for their maintenance. Accord- 
ing to the provisions of Section 20 of the 
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Hindu Adoptions and Maintenance Acf, 
1956. a Hindu is bound during his or hen 
lifetime to maintain his or her legitimate 
or illegitimate children and the obligation 
continues so long as a child is a minor. 
The petitioner, therefore, cannot escape 
his liability to maintain his children and 
cannot legitimately refuse to maintain 
them only on the ground that they are 
not under his custody. The application 
moved by the respondent for the claim 
of maintenance is inclusive of what she is 
spending for the maintenance of the 
children. Section 26 of the Act lays down 
that in any proceeding under the Act the 
Court may from time to time pass such 
interim orders as it may deem just and 
proper with respect to the custody, main= 
tenance and education of minor children, 
consistently with their wishes, wherever 
possible, Section 26, therefore, vests a 
discretion in the Court to make an order 
for the maintenance of the children pen- 
dente lite. The learned Judge has taken 
the income of the husband to be Rs. 100/~ 
per month and that of the wife at Rs. 175 
per month. Considering that the wife is 
also earning, Rs. 25/- per month has been 
fixed for her maintenance. The order on 
the whole appears to be just and eguit- 
able. If the parties were living togethen 
they could have pooled their respective 
income and Rs. 275/- would have been 
available to the family which consisted of 
the husband, the wife and the two child- 
ren. Making allowances for emergencies 
and for the periods during which one ma 

not have the full income about Rs. 60/- 
could be spent on the children. Then also 
taking note of the fact that the liabilit 

to maintain a child is primarily on th 

parent who earns, the wife could be lef 

with the maintenance of one of the tw 

children. In other words, the husband 
had to contribute his share to the joint 
burden by providing maintenance to at 
least one of the two children. If the 
matter is considered on this criterion then 
Rs. 25/- per month that has been award- 
ed to the wife in view of the fact that she 
was maintaining the children is not out 
of proportion to the estimated income of 
the husband, which was only a rough 
estimate, 


9. In Akasam Chinna v. Parbati, 
AIR 1967 Orissa 163 under Section 24 of 
the Act maintenance had been granted to 
the wife and the daughter, The learned 
Judges observed 3 


“In view of the clear provisions in 
S. 24 there cannot be any dispute thet the 
wife is entitled to a pendente lite main- 
tenance when she has no independent 
income sufficient for her support and also 
the necessary expenses of the proceed- 


ings, There is no evidence in this casa 
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that the wife had sufficient income for 
ber support. In that view of the matter 
the order for pendente lite maintenance 
granted to defendant No. 1 at the rate of 
Rs. 30/- must be maintained. Section 24, 
however, does not authorise grant of any 
pendente lite maintenance to the daugh- 
ter and in terms applies either to the wife 
or the husband as the case may be. The 
maintenance of Rs. 10/- awarded in fav- 
our of the daughter must therefore be 
set aside.” 


I am in respectful agreement with the 
above observation to the extent that Sec- 
tion 24 of the Act does noi authorise grant 
of any pendente lite maintenance to the 
wife (sic) (children). but I cannot help 
observing that the attention of the learn- 
ed Judges was not directed to the provi- 
sions of Section 26 of the Act which 
clearly empowers the Court to order 
maintenance pendente lite for the child- 
ren of the wedlock during the continuance 
of the proceedings between the spouses 
under the Act for judicial separation or 
for other reliefs, 


10. It is true, no separate appli- 
cation for the maintenance of the children 
was made by the respondent under Sec- 
tion 26 of the Act. nor was any separate 
maintenance demanded for the children, 
but on reading the wife's application and 
her affidavit I have no doubt that in 
making a demand for her own mainten- 
ance the wife had included the expendi< 
ture that she was incurring over tha 
maintenance of the children. Therefore, 
it cannot be said that the Court was not 
justified in fixing the amount of mainten~ 
ance taking note of the fact that the wife 
was maintaining the two children out of 
her own income, 


11. Having considered the matter 
I am of opinion: (1) that there was no 
justification for ordering maintenance 
pendente lite for the wife as such, as she 
was undoubtedly having independent in~ 
come of her own sufficient to support her- 
self, (2) the learned District Judge could 
have awarded maintenance pendente lite 
for the children. Although the learned 
District Judge has not dealt with the 
matter in a proper manner by keeping 
the two questions, one regarding the 
maintenance of the wife and the other 
regarding the maintenance of the child- 
ren separately, which are gaverned by 
separate provisions. the order that he has 
passed is eminently just and I am not, 
therefore, disposed to interfere with if 
though I may make it clear that the order 
shall be taken to cover the maintenance 
of the children only. 


12. Accordingly, in the Hght of 
fhe above observations I hereby dismiss 


Shrikishan v. Bhanwazlal 


A.LR 
the a>peal, but leave the parties to bea 


their own costs. 
Appeal dismissed 
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Shrikishan, Appellant v. Bhanwarlal, 
Respondent. 

Second Appeal No. 279 of 1966. D/- 
30-10-1973, against judgment and decree 
of R. D. Gattani, Dist, J., Bhilwara, D/- 
26-2-1966. 

(A) Negstiable Instruments Act 
(1881), S. 118 — Applicability — Raising 
of presumption — Nature and extent of 
presumption — Though no presumption 
under S. 118 (a) is available in a case, 
presumption under S. 114 of the Evidence 
Act can be raised if conditions of that 
section are fulfilled. 

When the loan and the promissory 
note are contemporaneous, it cannot ba 
said that the advance of loan was sepa- 
rate end distinct from that of the execu- 
tion of the promissory note. The appli- 
eability of S. 118 {a) cannot be excluded 
in such a case, 


_ The presumption under the provision 
being a statutory one, if in the circum- 
stances of the case it does arise, the 
Court has no option but to raise it and 
the Court cannot refuse to do so merely 
on th ground that the executant of the 
note :s dead. 

_ Farther presumption under S. 118 
(a) cannot be raised against his heirs or 
representatives when they are not sued 
as such on the promissory note. Where 
therefore the sons and brothers of execu- 
tant were sued on the note on the alle- 
gation that the debt was contracted for 
the joint family business and the aver- 
ment is not proved, it was not possible 
and rermissible to raise the statutory 
presumption under S. 118 (a). 

However even where S. 118 is not 
applicable presumption can be made in 
terms of S. 114 illustration (c) of the 
Evidence Act, 1872, where there is proof 
of payment of consideration. AIR 1937 
Mad 182, Approved in AIR 1965 SC 920, 

on. (Paras 9, 10, 12, 15} 

(B) Evidence Act (1872), S. 3 — Dis- 
proved’ and ‘not proved’? — Distinction. 

‘The Evidence Act has drawn a clear 
distinction between the words “disprov~ 
ed” and “not proved”. A fact is said to 
be disproved when after considering the 
matters before it, the court either be- 
lieves that it does not exist or considers 
jts non-existence so probable that a pru= 
dent man ought under the circumstances 
of the particular case, to act upon the 
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supposition that it does not exist. On 
the other hand a fact is said to be not 
proved when it is neither proved nor it 
is disproved. Merely because the plain- 
tiffs statement regarding the presence 
cf the other two witnesses at the time of 
payment is not corroborated by the 
statements of the two witnesses it can- 
not be said that the plaintiff's case re- 
garding consideration has been disprov- 
ed. (Para 11) 

A. L. Mehta, for Appellant; D. 5. 
Shisodiya for Respondents Nos. 1 and 2; 
Jitendra Kumar Singhvi, for minor Res- 
pondents Nos. 4 to 7. 

JUDGMENT :— This is a plaintifi’s 
second appeal arising out of a money 
suit based on a promissory note marked 
Ex. 1 on the record. 

2. The plaintiff-appellant Shri- 
kishan’s case as set out in the plaint is 
that Ganpatlal deceased took a loan of 
Rs, 1,000/~ from him for joint family 
business on 29-1-1963 bearing interest at 
Rs. 1.50% per month and executed a 
promissory note and a receipt in lieu 
thereof as a collateral ‘security, the same 
day. He has further alleged that the 
defendants Nos. 1 and 2 Bhanwarlal and 
Ramniwas brothers of Ganpatlal cons-i- 
tuted a joint Hindu family with Ganpat 
Lal who left behind his widow Smt. 
Kamla Bai—defendant No. 2, three sons 
defendants Nos. 4,5 and 6—Mahendra, 
Kailash and Rajkumar respectively and 
a daughter defendant No. 7 Smt. Ramu 
Bai, A decree for Rs. 1,000/- principal 
and Rs. 75/- as interest was prayed for 
against all the defendants. Defendants 
Nos. 1 and 2 denied the execution of the 
promissory note as well as its considera~ 
tion and further pleaded that they never 
constituted a joint Hindu family with 
Ganpat Lal nor had any joint family 
business with Ganpat Lal. Defendant No. 
3 also denied the suit. A separate writ- 
sen statement on behalf of defendants 
Nos. 4 to 7 (minors) was filed by their 
Court-Guardian Shri Aklesh Chandra 
Ojha, Advocate. It was a denial of the 
plaintiff's claim based on lack of knows 
ledge. 

3. After recording the evidence 
produced by the parties the learned 
Civil Judge, Bhilwara by his judgment 
dated 24-11-1965 dismissed the plaintiff's 
suit. The plaintiff filed appeal in the 
Court of District Judge, Bhilwara but 
was unsuccessful. Hence this appeal, 


4. A preliminary objection was 
raised by the learned counsel for the 
respondents that there is no valid appeal 
against the minor respondents Nos. 4 to 
7 as they ‘have not been impleadəd 
through the proper guardian appointed 
dy the Court, but their mother Smt. 
Kamla Bai (respondent No, 3) has been 
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shown as their guardian in the Memo of 
Appeal. 

5. It appears that Smt, Kamla 
Bai did noz put in appearance in spite of 
notice having been sérved upon her as 
guardian of the minors. On 5-10-1366 
learned counsel for the appellant stated 
that since in the lower court Shri Aklesh- 
chandra Ojha had been appointed as 
guardian of the minors, he would make 
an application for substituting Shri 
Aklesh Chandra's name- as guardian in 
place of Smt. Kamla Bai. On 10-10-1966 
the counsel for the appellant filed appli- 
cation that in the Memo of Appeal the 
name of the minors’ mother Smt. Kamla 
Bai has been mentioned as guardian of 
the minors by oversight, and, therefore, 
he may be permitted to substitute the 


. mame of Shri Aklesh Chandra Ojha, Ad- 


vocate in place of Smt. Kamla Bai. There- 
upon it was directed on 4-11-1966 that 
the notice to respondents Nos. 4 to 7 be 
issued through their Court-Guardian Shri 
Aklesh Chandra, Advocate, Shri Aklesh 
Chandra Ojha was served on 7-6-1967. 
However, during the pendency of the 
appeal he died on 7-3-1973, and an ap- 
plication was moved by the appellant 
praying that since the erstwhile court- 
Buadian Shri Aklesh Chandra had ex- 
pired, another guardian may be appoint- 
ed by the Court. Thereupon Shri Jiten- 
dra Kumar Singhvi, Advocate was ap- 
pointed by this Court as Court-Guardian 
of the said minors. 


6. For the decision of the preli- 
minary objection, it may be relevant to 
refer to O. 32, R. 3 (1), Civil P. C. which 
runs as under:— 


“R. 3 (1), Where the defendant is a 
minor, the Court, on being satisfied of 
the fact of his minority, shall appoint a 
proper person to be guardian for the suit 
for such minor.” 

From the language of the rule, it is clear 
that the provision is mandatory and the 
to appoint a proper 
guardian for the minor defendant on be- 
ing satisfied of the fact of his minority. 
In Chimna v. Chunilal, 1953 Raj LW 592 
it was observed by Modi, J. “that it is 
the minor who is the real party; the rext 
friend only represents him and acts for 
him and is not a party to the suit in the 
proper sense of the term.” This observa- 
tion was cited with approval in a Bench 
decision of this Court—Bachh Raj v. 
Sunder Mal, 1963 Raj LW 167 = (AIR 
1963 Raj 119), and in almost similar cir- 
cumstances it was held that it is a case 
of misdescription and can be rectified 
even at a subsequent stage after the in- 
stitution of the appeal. I may also here 


_observe that even if I were to treat it 


as not a case of mere misdescription, I 
would have granted benefit of Section 3 
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of the Limitation Act to the appellant 
It is also significant that when the ap- 
pellant made an application on 10-10- 
1966 praying that the name of Shri 
Aklesh Chandra may be substituted in 
place of Smt, Kamla Bai as guardian of 
the minor respondents, no objection was 
raised by the learned counsel for the res- 
pondents Nos. 1 and 2 and notices were 
ordered to be issued to the respondents 
Nos. 4 and 7 through their Court-Guard- 
jan Shri Aklesh Chandra Advocate. The 
Memo of Appeal was also got corrected 
in this respect. Looking to all the facts 
and circumstances of the case, I do not 
consider the defect pointed out by the 
learned counsel for the respondents as 
in any way fatal to the appeal and here~ 
by overrule the preliminary objection 


T. Coming to the merits of the 
appeal, it may be immediately mentioned 
that the execution of the promissory 
note Ex. 1 by Ganpat Lal has been up- 
held by both the courts below and the 
suit has been dismissed solely on the 
ground that consideration for the same 
is not proved. Learned counsel for the 
appellant has, consequently, argued that 
the learned District Judge took an erro- 
neous view of law in not presuming the 
promissory note to be with consideration 
and in not accepting the statement of the 
plaintiff in light of the presumption pro~ 
vided in Section 118 (a) of the Negotiable 
Instruments Act as sufficient for holding 
the pro-note with consideration. On the 
other hand, the Court Guardian Shri 
Jitendra Kumar Singhvi and Shri Shiso-~ 
diva, learned counsel for the respon- 
dents Nos, 1 and 2 have urged that Sec- 
tion 118 (a) of the Negotiable Instru- 
ments Act has no application to the facts 
and circumstances of the case because 
the suit has been filed against the defen- 
dants not as heirs and legal representa- 
tives of Ganpat Lal but as survivors in 
the joint family headed by Ganpat Lal. 
In support of this contention, they have 
relied upon Narayana Rao v. Venkatap- 
ayva, AIR 1937 Mad 182, and Official 
Receiver v. Abdul Shakoor, AIR 1965 SC 
920. It has been further urged that on 
the basis of the evidence adduced by the 
parties the learned District Judge has 
found that the pro-note is not proved to 
be with consideration, and as this is a 
pure finding of fact it cannot be inter~ 
fered with in second appeal. It has also 
been argued that the suit is not founded 
on pro-note but the pro-note has been 
relied upon by the plaintiff only as a 
collateral security and therefore the pre~ 


sumption contained in Section 118 (a) 
cannot be pressed into service. 
8. Before appraising the rival 


contentions of the parties, I might state 
here that it has been found by the courts 
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below that defendants Nos. 1 and 2 did 
not constitute a joint Hindu family, with 
the deceased Garpat Lal, nor the alleg- 
ed debt in question is proved to have 
been borrowed by Ganpat Lal for joint 
business of the deceased Ganpat Lal and 
the defendants Nos. 1 and 2, This find- 
ing has not been called into question 
before me by the appellant. On the other . 
hand learned counsel for the appellant 
frankly stated that he would not press 
the appeal against the said defendants, 
The decree of dismissal of the suit against 
the defendants Nos. 1 and 2, therefore, . 
stands and does not call for anv further 
discussion. 


9. As against the defendants Nos, 
3 to 7 the learned District Judge has ob« 
served, in the first instance, that in the 
plaint the promissory note has been rex 
ferred to as a collateral security and as 
the loan is said to have been advanced 
on the basis of an oral agreement, it is 
doubtful whether the principle under« 
lying Section 118 (a) can be invoked in 
favour of the plaintiff. Again while dis-< 
cussing the question of burden of proof 
regarding consideration the learned Dis« 
trict Judge has said that because “the 
plaintiff has based his claim upon the 
advance of oral loan, it cannot be said 
that the burden of consideration was 
wrongly put upon the plaintiff’. In the 
plaint no doubt the words “collateral 
security” have been used by the plaintiff 
in respect of the promissory note. Buf 
this is very likely due to the fact tha? 
the implications of the words "collateral 
security’ were not understood by the 
plaintiff who himself seems to have 
drafted the plaint and presented it. The 
averment in fact is that the loan was ad= 
vanced and the promissory note was exe 
ecuted simultaneously. The statement of 
the plaintiff also is ta the effect that the 
advance of the loan and the execution of 
the promissory note were part of the 
same transaction. In fact it is not a case 
where the loan was advanced at one 
point of time and subsequently on a later 
date the promissory note was taken from 
the debtor by way of security for the 
loan. I am fortified in this view by the 
fact that there is also a receipt for the 
amount (Ex. 2) and according to the 
plaintiffs statement both the receipt as 
well as the promissory note were writ- 
ten at the time the loan was advanced. 
When the loan and the note are contem 
poraneous, it would not be correct to say 
that the transaction regarding advance 
of loan was separate and distinct from 
that of the execution of the promissory 
note. The applicability of Section 118 {aj 
cannot therefore be excluded on thi 
ground, relied upon by the learned Di 
trict Judge, 
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10. Then while considering the 
evidence adduced by the plaintiff, the 
learned District Judge has observed that 
since the person who borrowed the 
money, namely Ganpat Lal is dead the 
question of rebutting the presumption 
actising under Section 118 (a) even if it 
avplies, does not arise, as nobody from 
the side of the defendants could say 
positively about it, This view is also 
erroneous. If in the facts and circumstan~ 
e2s of the case the presumption under 
Section 118 (a) arises, the Court has ro 
option but to raise if because it is a sta- 
tatory presumption. Merely because the 
person who took the loan and signed the 
fromissory note is dead cannot be a 


ground for refusing to raise the pre- 
sumption. 
11. The plaintiff Shrikishan (P.W. 1) 


has stated that the amount was paid in 
the presence of Satyanarayan and 
Radheyshyam, P.W. 2 Satyanarayan has 
Lowever stated that the amount was not 
paid to Ganpat Lal in his presence but 
he had attested the receipt in presence 
cf Ganpat Lal at the latter’s instance and 
that Ganpat Lal had told him nothing 
about payment. Similarly P.W. 3 Radhey 
Shyam has stated that Shrikishan and 
Ganpat Lal both came to him and on 
their request he attested the receipt 
Ex. 2. He has further deposed that since 
he was in a hurry he did not enquire 
from them as to what for the receipt 
had been got written. During cross-exa- 
mination he has deposed that no amount 
‘was paid in his presence and that he had 
attested the receipt at his own shop. In 
view of the fact that the plaintiff had 
not been corroborated by his witnesses 
regarding the actual payment of the 
amount, the learned District Judge came 
to the conclusion that the consideration 
stood disproved from the plaintiff's own 
evidence. It may be pointed out that the 
Evidence Act has drawn a clear distinc- 
tion between the words “disproved” and 
“not proved”. A fact is said to be dis- 
proved when after considering the mat~ 
ters before it, the court either believes 
that it does not exist or considers its 
non-existence so probable that a pru- 
dent man ought under the circumstances 
of the particular case, to act upon the 
supposition that it does not exist, On the 
other hand a fact is said to be not prov- 
ed when it is neither proved nor it is dis- 
proved. Merely because the plaintiffs 
statement regarding the presence of the 
other two witnesses at the time of pay- 
ment is not corroborated by the state- 
ments of the two witnesses P. W. 2 
Satyanarayan and P.W. 3 Radheyshyam, 
it cannot be said that the plaintiff's case 
regarding consideration has been dis- 
proved. I find myself unable to agree to 
the aforesaid findings arrived at by the 
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learned District Judge. Nevertheless the 
questions which arise for consideration 
are firstly, whether the plaintiff is en- 
titled to a presumption being raised in 
his favour regarding consideration and 
secondly whether in the facts and cir- 
cumstances of the case the consideration 
is proved. 


12. A serious objection has been 
raised on behalf of the respondents re= 
garding raising of presumption under 
Section 118 (a) of the Negotiable Instru- 
ments Act and it has been argued that 
since none of the defendants is a party 
to the promissory note and the sons of 
Ganpat Lal are sought to be made liable 
on the basis of the theory of pious obli- 
gation of the sons in respect of the pro- 
perty taken by them by survivorship, 
the plaintiff cannot call in aid the pre- 
sumption under Section 118 (a), 

13. In AIR 1937 Mad 182 it was 
observed by Varadachariar, J. that a suit 
on a promissory note instituted against 
the undivided son of a Hindu promisor 
governed „by the Mitakshara law  azter 
the latter’s death cannot be regarded as 
one against the heirs or representatives 
of the promisor, because it only seeks to 
enforce the Hindu Law theory of pious 
obligation of the sons in respect of pro~ 
perty which the sons have taken by sur~ 
vivorship. The pious obligation can arise 
only on the assumption of the existence 
of a debt due by the father; and in such 
a case the onus of proving the existence 
of a debt must prima facie be laid on 
the creditor, who can call in aid the pre- 
sumption permissible under the general 
law of evidence, namely Section 114 of 
the Indian Evidence Act and not the pre« 
sumption under Section 118 (a) of the 
Negotiable Instruments Act. The learned 
Judge observed, 


“Though this section is not, like Sec~ 

tions 119 to 122, limited in terms to a 
suit upon the instrument, it seems cnly 
reasonable to hold that the special rules 
of evidence laid down in Section 118 
must have been intended to apply cnly 
as between the parties to the instrument 
or those claiming under them. In other 
eases the presumption can only, be in the 
terms enacted in Section 114 of the Evi~ 
dence Act (vide illus. (c)) which by the 
use of the expression “may presume” 
leaves it to the court to apply the pre« 
sumption or not according to circum< 
stances.” 
These observations were quoted vith 
approval by their Lordships of the Sup- 
reme Court in Official Receiver v, Abdul 
Shakoor, AIR 1965 SC 920, 


14. The question then arises whe- 
ther in the facts and circumstances of 
the present case the defendants should be 
regarded as heirs or representatives of 
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the promisor? The plaintiff has stated in 
the plaint that the loan in question was 
taken for joint family business and that 
all the defendants constituted a joint 
Hindu family with the deceased Ganpat 
Lal. It has been held time and again 
that where the manager of a joint family 
borrows money on a promissory note for 
a joint family. business or to meet a joint 
family necessity, the other members of 
the joint family may be sued on the note 
though they are not parties to it, but 
their liability is limited to their share in 
the joint family property. Apart from 
that, even where the sons are joint with 
their father and debts have been con- 
tracted by the father for his personal 
benefit, the sons are liable to pay the 
debts provided they are not incurred for 
an illegal or immoral purpose. The liabi- 
lity to pay the debts contracted by the 
father, though for his own benefit arises 
from an obligation of religion and piety. 
The pious obligation of the sons to pay 
the ancestor’s debt to the extent of their 
interest in the joint family property is 
not abrogated by the Hindu Succession 
Act, 1956. The liability is; however, not 
a personal one and is limited only to the 
interest in the joint family property. 


15. . There is nothing in the state~ 
ment of P.W. 1 Shrikishan that he had 
sued the defendants in their capacity as 
persons claiming under Ganpat Lal or as 
his heirs and legal representatives, On 
the other hand in view of the averment 
contained in the plaint that the loan was 
taken by Ganpat Lal for 
business, there is no escape from the 
conclusion ‘that the defendants were not 
sued as heirs of deceased Ganpat Lal but 
as members of the joint Hindu family 
headed by the deceased Ganpat Lal as 
the father. In this view of the matter it 
is not permissible to raise the statutory 
presumption regarding consideration con= 
tained in Section 118 (a) of the Negoti- 
able Instruments Act. This, however, does 
not bring the matter to a close, inasmuch 
as even where Section 118 is not applica 
able presumption can be made in the 
terms enacted in Section 114 of the Evi~ 
dence Act (vide illustration {c)) which is 
as follows:— 


“That a pill of exchange accepted or 
endorsed was accepted or endorsed for 
good consideration.” 


In AIR 1965 SC 920, their Lordships 
were pleased to observe that under the 
third illustration to Section 114, the 
court ‘may presume that a bill of ex- 
change accepted or endorsed was accept- 
ed for good consideration, The use of the 
expression “may presume’ however 
leaves it to the court to apply the pre~- 
sumption or not according to the circum- 
tances, Attention of the learned District 
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Judge, it appears, was not drawn to this 
provision at all. The question then arises 
whether in the facts and circumstances 
of the present case the presumption 
under Section 114 (c} can be called in 
aid? The plaintiff has stated in clear 
terms that he got the promissory note 
and the receipt executed by the defens 
dant after payment of the amount. The 
execution as well as consideration ‘were 
both denied by all the defendants, who 
have pleaded want of knowledge regarda 
ing the whole transaction. The execution 
has been held to be proved. Both the at= 
testing witnesses Satyanarayan & Radhey 
Shyam have stated that they attested the 
receipt Ex, 2 at the instance of Ganpat 
Lal deceased, though the amount was not 
paid in their. presence. There is a clear 
recital in the receipt that the amount as 
mentioned therein had been paid in cash, 


.It may be due to fault of memory or 


some misunderstanding that the plaintiff 
has stated that the money was paid to 
Ganpat Lal in the presence of the two 
attesting witnesses. However, in face of 
the clear admission in the receipt that 
the amount had been paid, it cannot be 
held on account of this slight discrepancy 
which is not material in the circumstan« 
ces of the case, that the promissory note 
and the receipt were got executed by the 
deceased Ganpat Lal without considera~ 
tion. There is nothing on the record to 


show that the plaintiff had any motive 


for bringing a false case against the des 
fendants. There is not even a suggestion 
to that effect from the defendants’ side, 
It is also incomprehensible that if a 
bogus promissory note and a bogus re~ 
ceipt had been got executed. by Ganpat 
Lal, he would have remained silent and 
would have raised no objection, mora 
particularly when Ganpat Lal was a lite« 
rate businessman. Judging this evidence 
in the light of the presumption under 
Section 114 (e) of the Evidence Act I am 
inclined to hold that it is a fit case whera 
this general presumption should be ap~ 
plied. The presumption in Section 118 of 
the Negotiable Instruments Act is in 
terms enacted in Section 114, Evidence 
Act and leaves it to the Court to apply 
it or not according to the circumstances, 
But once the presumption is made it 
must be displaced or disproved by the 
opposite party. Admittedly there is no« 
thing from the side of the defendants to 
rebut the presumption, 


16. The net result of the fore- 
going discussion is that the promissory 
note and the receipt in question mus? 
be held to be with consideration. Conse« 
quently, I allow this appeal against the 
defendants Nos. 3 to 7, and set aside the 
judgments and decrees of the courts be~« 
low qua them and hereby decree the. 
plaintiff's suit for Rs. 1,075/- against the 
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defendants Nos. 3 to 7. The plaintiff shall 
be entitled to costs of both the lower 
courts from defendants Nos. 3 to 7, but 
the plaintiff as well as defendants Nos. 
3 to 7 will bear their own costs of this 
Court, The liability of the defendants for 
zhe decretal amount shall be limited to 
the joint family property or other pro- 
erty received by then from Ganpat 
Lal. The plaintiff-appellant shall also be 
entitled to get interest on the principal 
amount of Rs. 1,000/- at the rate of 3% 
per annum from the date of the suit 
till realisation. 

17. The appeal against defendants 
Nos. 1 and 2 is dismissed. Defendants 1 
and 2 shall be entitled to get their costs 
of this appeal from the appellant. 

18. Shri Jitendra Kumar Singhvi, 
Guardian Ad Litem for defendants Nos. 
4 to 7 prays for leave to appeal to Divi- 
sion Bench, Leave is refused. 

; ; Appeal allowed. 


aod 
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Hardwarilal and others, Appellants v. 
Dwarka Prasad and others, Respondents. 


First Appeal No, 45 of 1971, D/- 26- 
9-1973, against judgment and decree of 
Bene tel Jain, Dist. J., Jaipur, D/- 21-5- 

. (A) Hindu Law — Son’s liability — 
Separated sons are not liable for father’s 
post-partition debts. 


In case of post-partition debt con~ 
fracted by a father, the creditor cannot 
recover his debt from the share allotted 
to the sons on partition. (Para 9) 

(B) Hindu Law — Son’s liability — 
Sons are liable for father’s pre-partition 
debt unless partition reasonably secures 

. Payment thereof. 


In the absence of any cogent proof 
as to the sufficiency of the property ear- 
marked for the payment of debts it can- 
not be said that the sons have discharg~ 
ed the burden to prove that the arrange- 
ment made at the partition was reason< 
able and proper. AIR 1952 SC 170, Reled 
on. (Para 11) 

(C) Hindu Law — Son’s liability — 
Continues when pre-partition debt is re- 
newed and kept alive by father after 
partition. AIR 1957 SC 487 and AIR 1959 
SC 282 and AIR 1964 SC 1425, Relied 
upon. (Para 12) 

R. S. Khejriwal, for Appellants; P, 
€C. Bhandari, for Respondents. 


JUDGMENT :— This first appeal is 
directed against the judgment and de= 
cree of the District Judge, Jaipur Dis-< 
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trict, dated 21st May, 1971, in a suit for 
recovery of money. 


2. On 13-12-67 the plaintiff-res- 
pondents Dwarka Prasad and Gyarsilal 
brought a suit against six sons of deceas- 
ed Pannalal and the heirs of the pre= 
deceased seventh son Asaram for the re- 
covery of Rs, 16,500/-. The suit was bas- 
ed on two promissory notes for Rupees 
7,711/- and Rs, 6,283/- executed by de- 
ceased Pannalal on 16-12-64. One of the. 
six sons, namely, Khub Chand, died dur- 
ing the pendency of the suit and since 
no legal representative was brought on 
the record within the prescribed time 
the suit against him abated. The learn- 
ed District Judge decreed the suit against 
all the remaining defendants. 

3. The suit was contested by the 
appellants, who are the 4 sons of Panna- 
lal. The principal ground, which was 
pleaded by them, was that except Ban- 
warilal all other sons of Pannalal had 
separated from their father and, there- 
fore, none of them was liable to pay the 
suit amount. 

4, The learned District Judge 
held that it was not proved that there 
had been a partition of the joint family 
property and the sons of Pannalal had 
separated from their father. He further 
held that since the debt due to the plain-~ 
tiffs was a pre-partition debt, all the 
sons were liable for the suit amount. 
Agprieved by the said judgment and de= 
cree fhe four sons of Pannalal, namely, 
Hardwarilal, Ganga Dhar, Genda Lal and 
Bhagwati Sahai have preferred this ap- 
peal impleading the two plaintiffs and 
pe remaining defendants as respon“ 

ents. 


5. Tt is contended on behalf of 
the appellants that a partition of the 
joint family property took place between 
Pannalal and his 3 sons Hardwari Lal, 
Asaram and Khub Chand in the year 
1945 and 1947 and since the debt due to 
the plaintiffs was contracted by Panna- 
lal after the: partition. Hardwari Lal, 
Asaram and Khubchand cannot be held 
responsible for payment of the suit debt, 
As regards the liability of other 4 sons 
of Pannalal it is contended that though 
they separated from their father on 8th 
March, 1952, that is, after the debt due 
to the plaintiffs was incurred by Panna~ 
lal, they cannot be held liable, as an 
arrangement for payment of the suit 
debt was made at the time of partition 

6. On the other hand the learned 
counsel for the plaintiff-respondents has 
supported the judgment and decree of 
the learned District Judge. 

¥ The first important question 
that arises for consideration is' whether 
a partition took place in the year 1945 
and 1947 and whether at that partition 
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Hardwari Lal, Asaram and Khub Chand 
separated from their father. In proof of 
the partition no document has been filed 
on behalf of Hardwari Lal, Khub Chand 
or the heirs of Asaram. The case entire- 
ly rests on oral evidence examined by 
the parties. P.W. 2 Gheesaram has stat- 
ed that Asaram, Khub Chand and Har- 
Gwarilal had separated from their father 
Pannalal 20 years back. He has further 
deposed that Banwarilal alone lived with 
Pannalal and others had taken their 
shares in the joint property. P.W. 3 
Mahadeo Prasad says that Asaram, Khuk 
Chand and Hardwari Lal had left the 
home village Baneti some 20 years ago 
and settled at distant places. D.W. 1 
Ganga Dhar, who is one of the sons of 
Pannalal, says that Banwarilal alone 
resided with Pannalal and that Asaram 
separated from Pannalal in the year 1945 
and settled at Delhi. He further says 
that Khub Chand and Hardwari Lal 
separated after 2 or 3 years, that is, in 
the year 1947-48 and settled at Pathan- 
kot. D.W. 2 Genda Lal, who is also one 
of the sons of Pannalal, has deposed that 
Asaram separated in the year 1945 and 
Khub Chand and Hardwari Lal separated 
in the year 1947. He has also stated that 
Asaram, Hardwari Lal and Khub Chand 
‘on partition, were allotted two rooms 
each in the house. D.W. 3 Hardwari Lal, 
who is again a son of Pannalal, says that 
he separated from his father in the year 
1947 along with Khub Chand. According 
to him Asaram separated earlier and 
settled at Delhi. He has also stated that 
at the time he separated from his father 
he was allotted two rooms in the house, 
‘ D.W. 5 Prabhati Lal has deposed that 
Asaram, Khub Chand and Hardwari Lal 
separated before the execution of the 
partition deed dated 8-3-52. This witness 
is the son-in-law of Pannalal. 


8 From the above evidence it is 
clear that Asaram, Khub Chand and 
- Hardwari Lal took their share in the 
joint family property and separated from 
their father Pannalal in the year 1945 
and 1947. Doubtless Pannalal had not 
contracted any debt from the plaintiffs 
till Asaram, Khub Chand and Hardwari 
Lal separated from him. Therefore, the 
plaintiff's claim relates to post-partition 
debt so far as Asaram, Hardwari Lal and 
Khub Chand are concerned, 


9. It is well settled that so long 
as the family remains undivided the 
father is entitled to alienate for satisfy- 
ing his own personal debts not tainted 
with immorality, the whole of the an- 
cestral estate. The creditor is also entitl- 
ed to proceed against the entire joint 
family property to recover debt taken 
by the father, The position is somewhat 
altered when the family estate is divid- 
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ed between the father and the sons. A 
question then arises whether the sons are 
liable for the debt contracted by the 
father after the family estate is divided 
and can the creditor proceed against the 
shares that- the sons have received on 
partition? It is well settled that the sons 
are not liable for the post-partition debts 
contracted by the father and the creditor 
cannot proceed to recover his debt from 
the shares allotted on partition to the 
sons. But the share which the father re- 
ceives at the partition and which after 
his death comes to his sons would of 
course be available to the creditors of 
the father. (See Mayne on Hindu Law 
and Usage, p. 430 and Mulla’s Hindu 
Law, 13th Edition, p. 324). In this view 
of the matter, the decree passed by the 
learned District Judge against Hardwari 
Lal and the legal representatives of Asa- 
ram deserves to be set aside. Khub Chand 
was also not liable for the suit debt as 
he separated in the year 1947, but his 


case need not be considered as suit 
against him abated in the lower court 
and no decree was passed against his 


legal representatives. 


10. As regards the liability of’ the 
remaining four sons, namely, Ganga- 
dhar, Gendalal, Banwarilal and Bhag- 
wati Sahai, the evidence is that they se- 
parated on 8-3-52. It is not in dispute 
that Pannalal had contracted the suit 
debt prior to 8-3-52. In Pannalal v. 
Naraini, AIR 1952 SC 170, their Lord- 
ships of the Supreme Court held that 
sons are liable to pay pre-partition debts 
unless there was an arrangement for 
payment of such debts at the time when 
the partition took place. Their Lordships 
have further considered what is meant 
by an arrangement for payment of debts. 
It would be useful to quote the follow~ 
ing observations of their Lordships of 
the Supreme Court in this connection:— 


“The question now comes as to what 


is meant by an arrangement for pay~ 
ment of debts. The expressions ‘bona 
fide’ and ‘mala fide’ partition seem to 


have been frequently used in this con- 
nection in various decided cases. The 
use of such experessions far from being 
useful does not unoften. lead to error and 
confusion. If by mala fide partition is 
meant a partition the object of which is 
to delay and defeat the creditors who 
have claims upon the joint family pro~ 
perty, obviously this would be a fraudu- 
lent transaction not binding in law and 
it would be open to the creditors to avoid 
it by appropriate means. So also a 
mere colourable partition not meant to 
operate between the parties can be ignor~ 
ed and the creditor can enforce his 
remedies as if the parties still continued 
to be joint. But a partition need not be 
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mala fide in the sense that the dominant 
intention of the parties was to defeat the 
claims of the creditors; if it makes no 
arrangement oor provision for the pay- 
ment of the just debts payable out of the 
joint family property, the liability of the 
sons for payment of the  pre-partition 
debts of the father will still remain. 

‘ We desire only to point out that an 
arrangement for payment of debts does 
not necessarily imply that a separate 
fund should be set apart for payment of 
these debts before the net assets are 
divided, or that some additional property 
must be given to the father over and 
above his legitimate share sufficient to 
meet the demands of his creditors. Whe- 
ther there is a proper arrangement for 
payment of the debts or not, would have 
to be decided on the facts and circum- 
stances of each individual case. We can 
conceive of cases where the property al- 
lotted to the father in his own legitimate 
share was considered more than enough 
for his own necessities and he under- 
took to pay of all his personal debts and 
release the sons from their obligation in 
respect thereof. That may also be consi- 
dered to be a proper arrangement for 
payment of the creditors in the circum~ 
stances of a particular case. 


After all, the primary liability to 
pay his debts is upon the father himself 
and the sons should not be made liable 
if the property in the hands of the father 
is more than adequate for the purpose. 
Jf the arrangement made at the time of 
partition is reasonable and proper, an 
unsecured creditor cannot have any rea- 
son to complain.” 


11. The question therefore ar‘ses 
whether the arrangement made in the 
present case for payment of the suit debt 
is proper and reasonable. The onus of 
proving this fact lay heavily on the sons 
who contended that the debt incurred by 
their father was not binding on the 
shares allotted to them at the time of 
partition. It has therefore to be sen 
whether this burden has been discharg- 
ed. A perusal of the partition-deed dated 
8-3-52 reveals that the joint family own~ 
ed in common certain apartments in a 
house and movable property consisting 
of cattle, furniture, utensils and debts 
due to the family. The house was parti- 
‘tioned and members of the family were 
allowed to keep in their possession such 
apartments which they were occupying on 
the date of partition. All the movable pro- 
perty was allotted to the share of Ban- 
wari Lal. He was also authorised to re~- 
alise all outstanding debts due to the 
family. In lieu thereof, he was saddled 
with the liability to discharge the debts 
due to the plaintiffs and one Kanhaiya- 
lal. From the partition-deed, it further 
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appears that on the date of the partition, 
deceased Pannalal was indebted to the 
plaintiffs and Kanhaiyalal to the extent 
of Rs. 13,000/-. The debts of the family 
which Banwarilal was authorised to re<« 
alise from various persons whose nemes 
are mentioned in the schedule attached 
to the partition-deed amounted to 
R. 18,073/6/6. The account books of the 
family have not been produced in order 
to show that the debts specified in the 
schedule were in fact due to the family. 
There is also no evidence as to how much 
amount Banwarilal realised from the 
debtors specified in the schedule. There 
is further nothing to show that the cebts 
specified in the schedule were such which 
could easily be recovered and were not 
bad debts. In fact there is no evidence 
whatsoever to suggest that the movable 
property earmarked to pay off the 
amount due to the plaintiffs and Kanhai- 
yalal was adequate and sufficient. As re~ 
gards the immovable property which 
was partitioned between the sons and 
the father there is again no evidence as 
to its probable value. The partition-deed 
no doubt mentions that after the death 
of Pannalal the immovable property al- 
lotted to the share of Pannalal shall vest 
in Banwarilal. But here again there is 
mo evidence as to the value of the im~« 
movable property allotted to Pannalal’s 
share and inherited by Banwarilal on 
the death of Pannalal. It further appears 
that in spite of the fact that Banwari« 
lal took the responsibility to pay off the 
amount due to the plaintiffs, the promis- 
sory notes even after partition were exe- 
cuted by Pannalal and not by Banwari-= 
lal. This conduct on the part of Panna« 
lal and Banwarilal goes to show that 
probably the partition was not meant to 
be acted upon by the father and the sons, 
In absence of any cogent proof as to 
the sufficiency of the property earmark~ 
ed for the payment of the debts due to 
the plaintiffs and Kanhaiyalal it cannot 
be said that the sons discharged the bur- 
den to prove that the arrangement made 
at the partition was reasonable and pro- 
per. In absence of such proof, the plain- 
tiffs are entitled to recover the decretal 
amount from the shares allotted to the 
sons at the time of partition on 8-3-52. 


12. Lastly, it is contended by the 
learned counsel for the defendants that 
since Pannalal renewed the debt by 


‘executing fresh promissory notes in 


favour of the plaintiffs after 8-3-52, the 
old debt due to the plaintiffs was dis 
charged and Pg no longer remained 2 
pre-partition debt so as to be binding on 
Ganga Dhar, Gendalal, Bhagwati Sahai 
and Banwarilal. In support of his abova 
contention, the learned counsel has re- 
lied on V. Hanumayya v. Venkata Nara=« 
simha, AIR 1965 Andh Pra 439. To my, 
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mind, the above contention is not well 
founded. It is true that in the present 
case the suit was instituted on the pro- 
missory notes dated 16-12-64 which the 
father had executed after the partition. 
But there is nothing to suggest that the 
renewed promissdéry notes dated 16-12-64 
were in respect of the debt which had 
become barred by time or had become 
otherwise unrealisable under any law. 
There is also nothing to suggest that the 
terms of the renewed promissory ‘notes 
were more onerous than thé previous 
ones. It appears that the father executed 
fresh promissory notes simply to keep 
the pre-partition debt alive, Such’ an act 


. lof the father even after partition cannot 


` 


alter the character of the pre-partition 
debt into a post-partition debt. The case 
relied upon by the learned counsel for 
the defendants, in my opinion, does not 
support him. In that case, it was found 
as a fact that adequate and sufficient 
arrangement was made for the payment 
of the debt, on the date of partition. It 
was no doubt observed on the basis of 
certain decisions of the Madras High 
Court that the father has no authority 
after partition to renew his debts so as 


_ to make it binding on the sons but. the 


fudgment ‘was not based on that ground 
alone. A Division Bench of the same High 
Court in Velivelli Sydulu v. Guntupalli 
Venkateshwarlu, AIR 1965 Andh Pra 318 
held that if no provision was made for 
the payment of the debts due from the 
father, the sons would be liable for pre- 
partition debts even if the suit was bas- 
ed on the promissory note renewed by 
the father after the partition. The view 
taken in the latter case is in consonance 
with the principles laid down by their 
Lordships of the Supreme Court in 
Sidheshwar Mukherjee v. Bhubaneshwar 
Prasad Narain Singh, AIR 1953 SC 487, 
S. M. Jakati v. S. M. Borkar, AIR 1959 
SC 282 and Virdhachalam Pillai v. Chal- 
dean Syrian Bank Ltd, Trichur, AIR 
1964 SC 1425. 


13. 
the appeal is allowed partly, the ’ 


For the reasons stated above, 
judg- 


mient and decree of the lower court are - 


modified and the suit against Hardwari- 
lal and the legal representatives of 
Asharam is dismissed. The decree against 
appellants Ganga Dhar, Gendalal and 
Bhagwati Sahai and respondent Banwari- 
lal is maintained but their liability will 
extend only to the extent of their hav- 
ing received the joint family property. 
In view of the partial success, the par- 
ties are left to bear their own costs 


throughout. 
' Appeal partly allowed. 
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B. P. BERI, C. J. AND M. L, JOSHI, J. 
Samarathmal and others v, Jugal- 


‘das and others, Respondents. 


Special Appeals Nos. 367, 368, 655 
of 1971, D/- 21-9-1973, against judgment 
of this Court in W. A. Nos. 1926 and 946 
of 1970, D/- 7-7-1971. 

(A) Motor Vehicles Act (1939), Ss. 44 
(3) (b), 43 and 45 — Permits for imter- 
Statal routes — Counter signatures — 
Jurisdiction to grant. 


By virtue of Notification D/- 21-4- 
1970 issued by the State Government 
and published in Rajasthan Rajpatra of 
21-4-1970, Part 1 (b) Home ‘B’ (1) De- 
partment, it is the State Transport Au- 
thority which is empowered from that 
date to deal with the applications for 
grant of counter-signature on the per- 
mits or renewal of permits in respect of 
inter-Statal routes, AIR 1973 SC 2729, 
Relied on; W. P. Nos. 1926 and 946 of 
1970, D/- 7-7-1971 (Raj), Reversed. 

(Para 9) 


(B) Motor Vehicles Act (1939), Ss. 63 
(3-A) and 57 — Inter-Statal permits — 
Counter-signature — Compliance with 
S. 63 (3-A) — Necessity. 

(B) Where reciprocal agreement be- 
tween the States of Rajasthan and 
Madhya Pradesh for counter-signature 
on permits for inter-Statal route was 
made prior to the introduction of’ sub-= 
section (3-A) in Section 63, compliance 
with those provisions by inviting objec- 
tions from existing operators and hear- 
ing them etc. was not necessary. Grant 


‘of counter-signature could not be invalid 


for the reason of non-compliance of sub- 
section (8-A), which being not purely 
procedural but of composite nature em- 
bracing substantive as well as procedu- 
ral provision is not retrospective so as 
to affect the validity of the prior agree- 
ment, (1923) 2 KB 193 and (1928) All 
ELR 458 and (1861) 10 CB (N 5) 179, 
Relied on. (Para 10) 

(C) Motor Vehicles Act (1939), Sec-. 
tion 68-F (1-D) — Issue of permits — 
Inter-regional and inter-Statal schemes 
— Former if can stand against the latter. 

Mere existence of a scheme in re- 
gard to inter-regional route cannot bar 
the creation of inter-Statal route, as it 
would frustrate the very object of pro- 
viding convenience to public. (Para 11) 


(D) Constitution of India, Art. 226 

— Alternative remedy not availed of — 
Also, petitioner approbating and repro- 
bating — Petitioner not entitled to writ. 
(X-Ref:— Evidence Act (1872), S. 115). 
Mgt Motor Vehicles Act (1939), 
. 46). ž 


LQ/LQ/F307/73/HGP © 


“1974 


In an application under Motor Vehi- 
cles Act for grant of counter-signature 
on permits for inter-Statal route objec- 
tions raised were rejected by the State 
Transport Authority. No appeal was 
preferred against it but an application 
was made for a writ of certiorari. It was 
also found that the petitioner had him- 
self obtained renewal of permit from the 
S.T.A. in pursuance of the reciprocal 
agreement between two States and was 
reaping advantages under it, but object- 
ed that the S.T.A. had no jurisdiction to 
grant counter-signature to the opposite 
party. 


Held that the petitioner was not en- 
sitled to any writ, for failure to 


inconsistent conduct in approbating and 
reprobating the jurisdiction of S.T.A. 
AIR 1958 Andh Pra 322 and , AIR 1960 


Xer 186 and AIR 1967 SC 1450 and AIR. 


1957 SC 227, Relied on; W. P. Nos. 1926 
and 946 of 1970, D/~ 7-7-1971 (Rai), Re- 
‘versed, (Para 12) 

S. M. Mehta and N. L. Pareek for 
Samarth Mal; M. L. Shrimal, Additional 
Advocate-General, for State; M. M. Vyas 
and R. R. Vyas, for Respondents. 


JUDGMENT :— These three appeals 
are directed against the common order 
dated 7-7-1971 passed by learned Single 
Judge of this Court disposing of two 
writ applications (S. B. Writ Petition 
No. 1926 of 1970 Messrs. Modern Trans- 
port, Kota v. State Transport Authority 
and others and S. B. Writ Petition No. 
: 946 of 1970, Jugaldas v. State Transport 
Authority and others) whereby he ac- 
eepted the writ petitions and quashed 
the resolution dated 5-9-1970 of the State 
Transport Authority, Rajasthan, herein- 
after referred to as the S.T.A., granting 
sounter-signatures on the permit of Shri 
Samrathmal on Neemuch-Kota route. 


2. The material facts which it is 
necessary to notice for the disposal of 
these appeals stated in brief are: That 
a reciprocal agreement in regard to vari- 
ous inter-Statal routes was arrived at 
between the representatives of the State 
of Rajasthan and State of Madhya Pra- 
desh in their meeting held on llth and 
12th of January, 1968 at Gwalior. This 
agreement also embraced in its fold the 
following inter-Statal routes: 

(1) Kota-Chambal Dam— 62 miles. 


. (2) Neemuch-Chambal Dam, ` ex- 
fended upto Kota 109 miles. 
(3) Kota-Chambal Dam extended 


upto Neemuch 109 miles. 

Under the said agreement two single 
services were provided for each of the 
aforesaid routes. Samrathmal, the appel- 
lant made an application on 15th of 
March, 1968, to the S.T.A. (M. P.) for 
the grant of one non-temporary stage 
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carriage permit on the Neemuch-Kota 
via Chambal route. The same was grant- 
ed by the S.T.A. (M. P.) on 10-8-1970. 
The permit was issued to Samrathmal 
on 20th of August, 1970, and the same 
was to be counter-signed by the S.T.A. 
(Rajasthan), The Secretary to the S.T.A. 
(M. P.) sent a letter of request to the 
S.T.A. (Rajasthan) for grant of counter- 
signature in regard to ‘the permit of 
Samrathmal. Samrathmal also moved the 
S.T.A. (Rajasthan) by way of an appli- 
cation on 21-8-1970 for obtaining the 
counter-signatures on his permit.. 


It appears that in the meantime on 
7-8-1970 the existing operators on the 
affected routes moved an application to 
the S.T.A. (Rajasthan) to the effect that 
according to their information the S.T.A. 
(M. P.) has either granted two non-tem-= 
porary stage carriage permits for Nee- 
much to Chambal Dam extended upto 
Kota under the alleged reciprocal agree- 
ment and the same have been presented 
for counter-signature to the S.T.A. (Ra- 
jasthan) or are likely to be submitted 
for its counter-signature. They prayed 
that they should be afforded an oppor- 
tunity before the counter-signatures 
were granted as the S.T.A. had no juris- 
diction to grant counter-signature. The 
S.T.A. (Raiasthan) overruled their ob- 
jections and granted counter-signatures 
by its impugned resolution dated 5-9- 
1970. Jugaldas and Messrs. Modern 
Transport moved this Court under 
Article 226 of the Constitution of India 
and challenged the impugned resolution 
inter alia on the ground (i) that a scheme 
under Section 68-C of the Motor Vehi- 
eles Act for Kota-Ravat Bhata route 
having been published no counter-signa~ 
tures could be granted to Samratkmal 
on Neemuch-Kota route as it completely 
covered the route under the scheme al- 
ready published; (ii) that neither the 
draft of the proposed direction, nor the 
directions finally issued by the State of 
Rajasthan for giving effect to any irter- 
Statal agreement were published under 
the proviso to Section 43 (1) (iv) of the 
Act; (iii) that the impugned  courter- 
signature was against the stay order’ of 
the Rajasthan High Court passed on 13th 
March, 1970, in Civil Writ Petition No. 
293 of 1970; (iv) that the S.T.A. Rajas- 
than) virtually reviewed its resolution 
dated 6-7th August, 1970, wherein it had 
resolved not to countersign such per- 
mits; (v) that the impugned resolution 
was passed in a meeting which was 
illegal for want of quorum; and (vi) that 


‘the S.T.A. (Rajasthan) had no jurisdic- 


tion over the inter-Statal and inter- 
regional routes in the matter of granting 
permit or counter-signatures. On  thesa 
submissions both Messrs. Modern Trans=« 
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port and Jugaldas challenged 
pugned resolution of the S.T.A, 


3. Samrathmal and the State of 
Rajasthan contested the stand taken on 
behalf of the writ petitioners and justi< 
fied the grant of counter-signature by 
the S.T.A. (Rajasthan). They further 
opposed writ. petitions inter alia on the 
grounds that the petitioner had alterna- 
tive remedy of an appeal before the 
Transport Appellate Tribunal, Jaipur 
(hereinafter referred to as the T.A.T.). 
The writ petitioners did not avail the 
alternative remedy of appeal and, there- 
fore, are not entitled to invoke the 
extraordinary jurisdiction of this Court. 
A further plea was raised that writ peti- 
tioners themselves were operators on 
Kota-Chambal route and inter-Statal 
route on the basis of reciprocal agree- 
ment arrived at between the two States 
and implemented exactly on identical 
conditions under which the reciprocal 
agreement in question was entered into 
and that they had obtained renewal of 
their permit from the S.T.A. in respect 
of their routes after the coming into 
force of the agreement of 1968 and have 
been plying under the reciprocal agree- 
. ment and are still continuing to take 
advantage and were, therefore, disen- 
titled to get any relief by invoking the 
extraordinary jurisdiction of this Court. 
The plea of laches was also taken on the 
ground that the agreement in question 
was of January, 1968 but the petitioners 
had moved this Court under Article 226 
of the Constitution after about a perio 
of two years. - 


the im~ 


4, The learned Single Judge ac- 
cepted the writ petitions on two grounds: 
Firstly that the S.T.A. had no authority 
to grant counter-signature on the permit 
as it had no jurisdiction to grant permit 
or counter-signature on a permit for the 
inter-Statal route at the material time. 
Secondly, Section 43 (1) (iv) and its 
proviso were not complied with as the 
draft of the proposed directions was not 
shown to have been published in the 
official gazette. The learned Judge, how- 
ever, rejected the remaining contentions 
of the petitioners. The plea of the appel- 
lants that the writ petitioners themselves 
were deriving benefit under the recipro- 
cal agreement was brushed aside simply 
on the ground that the S.T.A. had no 
jurisdiction whatsoever to grant coun- 
ter-signatures on the permits over the 
inter-Statal route and, therefore, their 
conduct would not confer any jurisdic- 
tion on the S.T.A. when it had none. 
Eventually the learned Single Judge ac- 
cepted the writ petition and quashed the 
impugned resolution of the S.T.A. dated 
5-9-1970. Both Samrath Mal and State 
pf Rajasthan feel aggrieved by the order 
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of the learned Single Judge and have, 
therefore, come before us by way of 
appeal. 


D. B. Civil Special Appeal No, 


5. 
.367 of 1971 is in respect of the writ petis 


tion by Jugaldas and D. B. Civil Special 
Appeal No. 368 of 1971 relates to the 
writ petition filed by Messrs Modern 
Transport. The State of Rajasthan has 
also filed an appeal against the impugn= 
ed order which is D. B. Civil Special 
Appeal No, 655 of 1971. All these appeals 
arise out of a common order and are 
aee being disposed of by this judga 
men 


6. On behalf of the appellants %® 
was contended that the learned Single 
Judge erred when he held on the autho« 
rity of Noor Mohammed v. State of 
Rajasthan, 1970 Raj LW 357 that the 
S.T.A had no jurisdiction to grant coun« 
ter-signatures on the permit in regard 
to an inter-Stdtal route. It was urged 
that the S.T.A, was empowered to deal 
with the application in regard to intera 
Statal routes as it was empowered by tha 
State Government by its notification 
dated April 21, 1970. Reference was mada 
to Supreme Court decision in the State 
of Rajasthan v. Noor Mohammed, 1972 
WLN 595 = (AIR 1973 SC 2729). It was 
further urged that Section 43 (1) (iv) of 
the Act is only applicable to directions 
if the Government chooses to issue and 
it is not contemplated therein to publish 
the directions for giving effect to the 
reciprocal agreement entered into be- 
tween the two States. Reliance was placa - 
ed in this regard to the Division Bench 
Authority of the Madhya Pradesh High 
Court rendered in miscellaneous petition 
No. 96 of 1965. 


T Messrs M. M. Vyas and R. RB 
Vyas have, however, supported the order 
of the learned Single Judge setting aside 
the. impugned resolution of S.T.A. dated 
5-9-1970 on the grounds stated by the 
learned Single Judge and have further ' 
added that resolution of the S.T.A, was 
even otherwise invalid as it contravened 
Section 68-F (1) (1-D) of the Act and 
also on account of the fact that the draft 
of agreement in question was entered 
into without complying with the provis 
sions of Section 63 (3-A) as no opportu= 
nity was afforded to the existing opera- 
tors of being heard before finalising the 
reciprocal agreement. While elaborating 
the argument in regard to Section 63 
(3-A) it was submitted that sub-section 
(3-A) of Section 63 was inserted by Sec< 
tion 29 of Act No. 56 of 1969, and that 
provision lends support to their conten« 
tion. It was further said that Section 63 
(3-A) of the Act dispenses with the com< 
pliance of Section 57 of the Act only 
when the draft agreement was publish=s 
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ed by the respective States in their offi- 
cial gazettes inviting objections from the 
existing operators. The contention of the 
learned counsel is that the application 
for counter-signature was made on 28-1- 
1970; the counter-signatures were grant- 
ed on the application on 5-9-1970: sub- 
section (3-A) had already been added to 
Section 63 of the Act on 2-3-1970; and 
therefore in view of sub-section (3-A) of 
Section 63 read with Section 63 (3-B) of 
the Act, the agreement in question could 
not be given effect to as draft of the 
agreement in question was not published 
and objections invited from the existing 
operators before its finalisation. 


8. We have heard learned coun- 
sel for the parties at some length and 
given our earnest consideration to the 
respective contentions raised on either 
side. 

9. The first question that calls for 
determination is whether the S. T. A. had 
jurisdiction to assume the functions of 
the R. T. A. in regard ta inter statal 
route in dispute. Functions under clause 
(b) of sub-section (3) of Section 44 of the 
Act could be discharged by the State 
Transport Authority subject to direc< 
tions given to it under Section 43 of the 
Act. The State Government by its noti- 
fication dated 21st April, 1970 (published 
in Rajasthan Rajpatra dated 21-4-1970 
part 1 (b) Home ‘B’ (1) Department) had 
issued directions that all applications 
under sub-section (1) of Section 45 of the 
said Act for vehicles proposed to be 
used in different States shall be made 
before the S. T. A. It will thus appear 
that by virtue of this notification it is 
the S. T. A. which was empowered to 
deal with the application in the matter 
of grant, renewal of permit including 
the grant of counter-signatures thereon 
in respect of inter-Statal routes. We are 
fortified in this view of ours by the deci- 
sion of the Supreme Court in 1972 WLN 
595 = (AIR 1973 SC 2729). The State 
Transport Authority being a superior 
authority having been empowered by the 
directions issued by the Government to 
deal with applications in regard to inter- 
statal route has obviously jurisdiction to 
grant counter-signatures on the permits 
relating to inter-statal route after the 
publication of the notification dated 21st 
April, 1970. It may be recalled that the 
application for counter-signature was 
made on 21-8-1970 ie. after the publi- 
cation of the aforesaid notification. The 
inference is, therefore, irresistible that 
the S. T. A. had jurisdiction to grant 
counter-signatures on the permit of the 
appellants which related to inter-Statal 
route, namely, Neemuch-Chambal Dam. 
We are, therefore, of the view that the 
finding of the learned Single Judge on 
this score cannot be upheld. 
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10. At this stage it is convenient 
to deal with additional contentions of 
Mr. M. M. Vyas urged in support of the 
conclusion arrived at by the learned Sin- 
gle Judge. Mr. M. M. Vyas contended 
that the counter-signatures in regard to 
the inter-Statal route under the recipro- 
cal agreement of the two States could 
not be granted as before finalising the 
agreement of the year 1968, the provi-~ 
sions of Section 63 (3-A) were not com- 
plied with. The argument in this behalf 
is that the draft agreement under which 
permit in question was granted having 
not been published as required by Sec- 
tion 63 (3-A) of the Act, it was incum- 
bent upon the S.T.A. to comply with the 
provisions of Section 63 (3-A) of the 
Act by inviting objections from the exist- 
ing operators and affording an opportu~ 
nity of being heard. It is argued that 
after the insertion of sub-section (3-A to 
Section 63, proviso to Section 63 (3) can- 
not be availed of for dispensing with the 
observance of the provisions of Section 
57 of the Act. According to learned coun- 
sel Section 63 (3-A) is a procedural pro- 
vision and shall govern the instant case, 


On careful scrutiny we are unable to 
agree with the contentions of the learn- 
ed counsel. The agreement in question 
before us was entered into on llth Janu~ 
ary, 1968. It appears that its draft agree- 
ment was not published. The point, how- 
ever, is whether sub-section (3-A) is re- 
trospective in nature and would govern 
the permits granted under the reciprocal 
agreement entered into prior to coming 
into force of Section 63 (3-A). Our an~ 
swer to this is in a plain negative. In the 
instant case the application for permit 
was made on 15th of March, 1968, to the 
S.T.A. (M. P.) by the appellant for the 
grant of inter-Statal permit which was 
of course granted on 10-8-1970. Sub-~-sec- 
tion (3-A) of Section 63 to our minds is 
not purely procedural as it is of a com- 
posite nature embracing substantive as 
well as procedural provisions. The agree- 
ment in question under which the im- 
pugned permit was granted is of the year 
1968. Validity of existing contracts can- 
not be affected by posterior acts making 
contracts of that nature invalid. It has 
been held in Henshall v. Porter, (1923) 2), 
KB 193 that an act for avoiding wagers 
which provided that all agreements by 
way of gaming and wagering shall be 
null and void and not enforceable, did 
not affect the validity or enforceability 
of the wagering agreement made prior 
to the coming into force of the Act, It 
has been held in Gardner & Co. v. Cone, 
(1928) All ER 458 (461) that a statute 
altering existing contracts and retrospec- 
tive in that sense need not necessarily 
ba construed to be so retrospective as to 
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affect a breach of contract or its conse- 
quences which had taken place before its 
operation. The impugned permit in ques- 
tion was granted under a reciprocal 
agreement which was effective and com- 
plete whereunder the permit was grant- 
ed. In our view, provisions which cur- 
tail or affect right of a party cannot be 
taken to be of a retrospective nature. 
The general rule is that anv new law 
that is made should ordinarily affect 
future transactions, not past ones, be- 
cause as Earle, C. J. pointed out in Mid- 
land Railway Co. v. Pye, (1861) 10 CB 
(N. S.) 179 (191). ‘It manifestly shocks 
one’s sense of justice that an act legal 
at the time of doing it should be made 
unlawful by some new enactment”. We 
are, therefore, of ‘the opinion that the 
law governing the grant of counter-sig- 
nature on a permit obtained under the 
reciprocal agreement dated llth June, 
1968, will be the law which was preva- 
lent on the date when the agreement was 
made. If we were to apply the provi- 
sions of sub-section (3-A) of Section 63, 
to such agreement it will not only work 
inconvenience but will impair the effect 
of the agreement itself and render act 
unlawful which was legal at the time of 
its doing. The contention of Messrs Vyas, 
therefore, has no merit in it and the 
same is rejected. 


11. Another contention of Mr. 
Vyas is that the route for which inter- 
Statal permit was granted overlapped 
Kota-Ravat Bhata route for which sche- 
me had already been published. It is true 
that once upon a time a scheme was pub- 
lished but it is not disputed that the 
same was subsequently withdrawn on 
1-12-1972. Even otherwise Neemuch- 
Chambal Dam route: is an  inter-Statal 
route whereas Kota-Ravat Bhata is an 
inter-regional route. Therefore mere pub- 
lication of a scheme in regard to Kota- 
Ravat Bhata route cannot be allowed to 
stand against the creation of inter-Statal 
route under reciprocal agreement recog- 
nised by the State itself. It has to be 
borne in mind that the obiect of the 
Motor Vehicles Act is securing the con- 
venience of the public and developing a 
co-ordinated system of transport. If we 
were to put a wide interpretation on Sec- 
tion 68-F (1-D), as the petitioners desire 
us to do the very object of providing 
convenience to the public by a co-ordi-~ 
nated transport is likely to be frustrat- 
ed which in our opinion could not have 
been the intention of the legislature. 


12. We shall now consider ‘the 
argument in regard to non-compliance of 
Section 43 (1) (iv) of the Act. There is 
divergence of judicial opinion on this 
point. Tyagi, J. has taken the view in 
Aravali Roadways, Udaipur v. RT.A, 
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Udaipur (S. B. Civil Writ Petn. No. 73 of 
1969 decided on 4-8-1969 (Raj.)) that in 
view of the ratio laid down in Abdul 
Gafoor v. State of Rajasthan, ILR (1961) 
11 Raj 1037 = (AIR 1962 Raj 174) and 
G. Nageswara Rao v. A. P. S. R. T. Corpn. 
AIR 1959 SC 308 the existing operators 
lawfully plying their vehicles on a route 
acquired some sort of a proprietary right 
and they have gat a right to be heard 
and that hearing could only be conveni- 
ently possible as suggested in the afore- 
said Supreme Court authority under Sec- 
tion 43 (1) (iii). Tyagi, J. further after 
examining the scheme of the Act and 
considering the provisions of Section 63 
(3) proviso dispensing with the compli- 
ance of the provisions of Section 57 for 
granting the counter-signature on per 
mits reached the conclusion that the inter- 
Statal agreement could be only given 
effect to by publication of directions 
under Section 43 (1) (iv) after inviting 
objections from the existing operators 
and in this view of the matter the learn- 
ed Judge held that the counter-signature 
obtained on inter-Statal permits were 
bad in law and they were ordered to be 
quashed. On the other hand the Division 
Bench of the Madhya Pradesh High Court 
iw Pannalal v. S.T.A., Gwaliar (D. B. 
Civil Misc. Petn. No. 96 of 1965 decided 
on 19-10-1965 (Madh Pra)) have taken an 
opposite view, It has been held by the 
Madhya Pradesh High Court in that case 
that the jurisdiction of the State Trans- 
port Authority to counter-sign a permit 
granted by the Transport Authority of 
another State under a reciprocal agree- 
ment does not depend on the terms of 
the agreement or any directions that the 
State Government may issue under Seca 
tion 43 (1) (iv) as that power automati- 
cally vests in the Transport Authority by 
Section 63 (1) of the Act. We, however, 
need not go into this controversy as in 
our opinion the petitioners are disentitl~ 
ed to get relief in the exercise of extra- 
ordinary jurisdiction on account of not 
having availed the alternative remedy of 
appeal and also on account of their con= 
duct which we are going to deal with 
presently. It is not disputed that Modern 
Transport had preferred objections be« 
fore the S.T.A. against the grant of coun= 
ter-signatures which were rejected by the 
S.T.A. The petitioner had an alternative 
remedy of appeal against the order of the 
S.T.A, The learned Single Judge in this 
case has also held to this effect and his 
finding has not been challenged before 
us. The only submission made in this 
behalf was that the order of the S.T.A, 
granting counter-signature was  abso- 
lutely without jurisdiction and, therefore, 
failure to avail the alternative remedy 
of appeal could not come in the way of 


the petitioner for invoking the extra= 
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ordinary Jurisdiction of this Court under 
Article 226 of the Constitution. Likewise 
the question of conduct of the petition- 
ers was agitated before the learned Sin- 
gle Judge. It has been argued that the 
petitioner himself has obtained renewal 
of his permit from the S.T.A. in pursu- 
ance of the reciprocal agreement of 1968, 
and has been plying their vehicles and 
reaping advantage under the reciprocal 
agreement which they seek to impugn 
when it is used by the appellant Sam- 
rath Mal to show that the S.T.A. had 
jurisdiction to grant counter-signatures 
on his permit. The learned Single Judge 
however while dealing with this point 
bas observed that— 


“I am however of the view that if 
the S.T.A., Rajasthan did really lack the 
jurisdiction in the counter-signing of the 
permit of the respondent No. 4 then the 
‘point raised by the learned counsel for 
the respondent No. 4 regarding alleged 
acquiescence or estoppel on the part of 
the petitioner are of no avail for the 
simple reason that acquiescence by the 
petitioner in applying before S.T.A., Ra- 
jasthan for extension of his permit upto 
Neemuch or renewal of the permit under 
reciprocal agreement would not give 
jurisdiction to the S.T.A., Rajasthan if 
it really lacked from the beginning. It 
was for persons interested to have api~ 
tated against the grant or renewal of the 
permit of the petitioner at proper stage 
and in proper proceedings. But because 
the petitioner has obtained the renewal 
of his permit by the S.T.A., Rajasthan 
the cannot be debarred by saying in the 
present writ petition that the same S.'T.A, 
had no authority or that it lacked juris- 
diction of counter-signing the permit of 
respondent No. 4. In a case of present 
type it cannot be said that the position of 


respondent No. 4 was in any way alter-=. 


ed by reason of something done by the 
petitioner in the matter of obtaining re- 
mewal or extension of its permit and if 
the S.T.A, really lacked jurisdiction in 
the grant of counter-signature the acqui« 
escence on the part of the petitioner in 
respect of his permit ipso facto would not 
grant the S.T.A, Rajasthan that jurisdic« 
tion,” 

It will appear that the JIearned Single 
Judge did not take into account the con« 
duct of the petitioner or the availability 
of the alternative remedy to him mainly 
on the assumption that the S.T.A. lacked 
jurisdiction in the grant of counter-sig- 
nature and acquiescence on the part of 
the petitioner would not have conferred 
on S.T.A. Rajasthan the jurisdiction to 
grant counter-signature. As already point« 
ed out the S.T.A. Rajasthan was em~« 
powered by the State Government to 
deal with the applications in regard to 
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inter-Statal routes. In our opinion, the 
conduct of the petitioners and the alter~ 
native remedy available to them in the 
circumstances of the case will have a 
great bearing in the matter of exercise 
of extraordinary jurisdiction of this 
Court. It will be profitable to extract the 
observations of Smith on the Judicial 
Review of Administrative Action, at 
pages 433 and 434— 

f “Whether the Tribunal lacked juris~ 
diction is one question; whether the 
court, having regard to the applicant's 
conduct ought in its discretion set aside 
the proceedings is another, The con 
fused state of present law is due largely 
to a failure to recognise that these are 
two separate questions. It is improkable, 
however, that the distinction drawn be- 
tween the effects of total and contingent 
want of jurisdiction would be adhered to 
in an extreme case, If a party had him- 
self initiated proceedings before a Tri- 
bunal which was without any jurisdiction 
over the subject-matter were subsequent= 
ly to apply to the Court to have proceed- 
ings set aside he would have little hope 
of being awarded a remedy, yet his con= 
duct in invoking a non-existent jurisdic 
tion would have done nothing to confer 
jurisdiction on the Tribunal,” 





jection to the jurisdiction when it was 
to the advantage of the appellant. It is 
to be remembered that the High Court 
has the power to grant or refuse to grant 
a writ of certiorari. The submission to 
the jurisdiction of the State Transport 
Authority is a relevant point to be kept 
in mind. The party may be precluded by 
his conduct from claiming a writ whe- 
ther the proceedings are void or void- 
able. It is true that no conduct of his 
will validate them but such considera- 
tions do not affect the principle on which 
the High Court acts in granting or re- 
fusing the writ of certiorari as the wrif 
of certiorari is a discretionary and equit- 
able remedy and the conduct has greaf 
bearing on it. This is the view which has 
been taken in Thampuratti v. State of 
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Kerala, AIR 1960 Ker 186. In Moon Mills 
v. Mehar, AIR 1967 SC 1450 it has been 
held that the certiorari being a discre- 
tionary remedy a party may disentitle 
himself to this remedy by his conduct. 
Moreover as observed in A. M. Allison v. 
B. L. Sen, AIR 1957 SC 227 proceedings 
by way of certiorari are not ‘of course’. 
High Courts have power to refuse writs 
if there is’no violation of justice. In the 
instant case the petitioners themselves 
have derived advantage under the re- 
newal granted by the S.T. A. and _ are 
still reaping the benefits. In the circum- 
stances no injustice would be caused to 
the petitioners on account of grant of 
counter-signature on the permits of the 
appellant. The learned Single Judge 
granted relief because he proceeded on 
the footing that the S.T.A. had counter- 
signed without jurisdiction: This was 
due to the fact that the notification dated 
April 21, 1970 was not brought to his 
notice. Once the foundation of jurisdic- 
tion exists other contentions stand repel- 
led for the reasons indicated above.. We 
may also emphasize that jurisdiction is a 
matter distinct from the acquiescence by 
conduct. The learned Judge should have 
refused the remedy to the petitioners in 
exercise “of his discretion in the circum- 
stances of the case. We are, therefore, 
-nable to maintain the judgment of the 
learned Sinele Judge and the same has 
to be set aside. 


13. Accordingly, we accept the 
appeals, set aside. the judgment of the 
learned Single Judge and dismiss the 
writ petitions of ‘the petitioners Modern 
Transvort and Jugal Das with costs. 

Appeals allowed. 





‘AIR 1974 RAJASTHAN 110 (V 61 C 33) 
B. P. BERI, C. J. AND M. L. JOSHI. J. 
__ State, Appellant v. Hindo Open Sugar 
Mills and others, Opposite Parties 
Special Appeals Nos. 67 to 73 of 1973, 
D/- 17-2-1973. (under Section 18 of Rajas- 
than High Court Ordinance. against order 
D/- 17-1-1973 passed by Tyagi J.) 
Rajasthan High Court Ordinance 
(1949), Section 18 — ‘Judgment’ — Con- 
notation of. : 
Where the validity of a notification 
restricting operation of power crushers 
of Khandsari units in reserved areas was 
challenged, the High Court ordered stay~ 
ing of operation of the said notification 
until the petitions were decided in letters 
patent appeal against said order it was 
eontended that the order amounted to 
pre-decision of the petition. On the 
question whether the order amounted to 
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a ‘judgment’ within Section 18 (1) of 
Ordinance it was held: The word ‘Judg~ 
ment within the meaning of Section 18 
(1) of the Ordinance means a final deter- 
mination or adjudication of contro- 


-versy between parties. before the Court 


concerned. All arguments against the 
advisability or otherwise of the order cons 
cerned are irrelevant. in deciding whe. 
ther the order appealed against is a iudg~ 
ment or an interlocutory order. AIR 1953 
SC 198 and ATR 1964 Mad 194 (FB) and 
AIR 1971 SC 2319, Foll. (Para 6). 


Raj Narain, Addl, Advocate General, > 


for the State: R. K. Rastogi and M. B. L. 
Bhargava, for Opposite Party. 


_BERI, C. J.:— Seven petitions under 
Article 226 of the Constitution of India 
were presented before learned Single 
Judge of this Court challenging the vali= - 
dity of the notification dated November 
28, 1972, whereby the petitioners were 
directed tq operate their Power Crushers 
of Khandsari Units in the reserved area 
only after February, 1973 and to restrain 
their working to one shift of 8 hours each 
within the specified hours. Inter alia the 
grounds of challenge were that the rese 
trictions imposed by this order were vio- 
lative of the fundamental rights of tha 
petitioners being unreasonable restrictions 
placed on their right to carry on the 
business of manufacturing Khandsari 
Sugar. The aforesaid applications were 
admitted by the learned Single Judge. 
After hearing the learned Advocate 
General, Additional Advocate General 
and others on behalf of the Government, 
the learned single Judge by his order 
dated 17-1-1973 ordered that it, will be 


. in the interest of justice if the operation 


of the notification No. F. 2 (41) Ind/71 
Volume I, dated 28-11-1972 was stayed 
subject to the condition that an Inspec< 
tor, if appointed by the Government, 
supervised the purchase of sugarcane by 
the petitioners at the place. where the 
sugarcane was purchased and weighed. 
The petitioners were to comply with the 
condition of purchasing only three hun- 
dred quintals of sugar cane per dav. Tt 
was expected “that the Government shall 
issue permit to the petitioner to start 
functioning from dav after tomorrow." 
Against this interim order these seven 
Special Appeals have been preferred 
under Section 18 of the Raiasthan High 
Court Ordinance. The office has raised 
an obiection that these appeals are nof 
maintainable. A notice was issued to the 
petitioners. They have appeared before 
us to support the office objection. 

2. Mr. Raj Narain, learned Addj- 
tional Advocate General urged that the 
order under appeal has practically deters 
mined the controversy between the pars 
ties because the petitioners can p 
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and crush sugarcane after'ist February, 
1973 and therefore it was a decision on 
merits of the case. He placed reliance 
on Asrumati Devi v. Rupendra Deb,,AIR 
1953 SC 198; Dewaji v. Ganpat Lal. AIR 
1969 SC 560: Radhey Shyam v. Shyam 
Behari Singh, AIR 1971 SC 2337. 

3. Mr. M. B. L. Bhargava repre- 
senting three petitioners urged that it 
was clearly an interlocutory order which 
is not covered by the word ‘judgment’ as 
employed in Section 18 of the Raiasthan 
High Court Ordinance, and so no appeal 
lay. He placed reliance on M/s. Tarapore 
and Co., Madras v. V/o. Tractors Export, 
Moscow, AIR 1970 SC 1168 and Sou- 
thern Roadways (P.) Ltd. v. P. Mathurai 
Veeraswami, AIR 1964 Mad 194 (FB). 

4. Mr. R. K. Rastogi appearing 
on behalf of the other respondents sup- 
ported the contention of Mr. M. B. L. 
Bhargava and placed reliance on Prakash 
Chand Agarwal v. Hindustan Steel Ltd.. 
AIR 1971 SC 2319. 

5. Material portion of Section 18 
of the Rajasthan High Court Ordinance 
reads as follows: 

Section 18: Appeal to the High Court 
from Judges of the Court.— (1) An ap- 
peal shall lie to the High Court, from 
the judgment (not being a judgment 
passed in the exercise of appellate juris- 
diction in respect of a decree or order 
made in the exercise of appellate juris- 
diction by a Court subject to the superin- 
tendence of the High Court and not be- 
ing an order made in the exercise of re- 
visional jurisdiction and not being a sen~ 
tence or order passed or made in_ the 
exercise of the power of superintendence 
under Section 43 or in the exercise of 
criminal jurisdiction) of one Judge of the 
High Court. 


` The erucial word which calls for 
interpretation is the word ‘iudgment’ 
employed in Section 18 (1). The word 


‘judgment’ also occurs in clauses 15 and 
39 of the Letters Patent of the Madras 
High Court which received a close and 
careful consideration of the five learned 
Judges: of that Court in. AIR 1964 Mad 
194 (FB). They observed that true im< 
port of the word iudgment or the tests 
by which any judicial order can be re- 
garded as a judgment is that it should be 
the determination of right and liability. 
The word ‘determination’ itself indicated 
that such right as has been adjudicated 
upon ‘must have been so adiudicated 
finally, so far as the contrayersy between 
the parties in the Court was concerned. 
In their opinion the word ‘iudgment’ em- 
ployed in Article 133 of the Constitution 
has the same connotation as in clauses -18 
and 39. 

6. In Asrumati Devi’s case it has 
been observed: 


State v. H. O. Sugar Mills (Beri C. J.) 


- poses of deciding 


. basic questions were decided. 
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_ “A final judgment is an adjudication 
which conclusively determines the rights 
of the parties with regard to all matters 
in issue in the suit. whereas a _ prelimi« 
nary or interlocutory judgment is a 
decree by which the right to the relief 
claimed in the suit is decided but under 
which further proceedings are necessary 
before a suit in its entirety can be dis~ 
posed of. Save and except_final and_pre- 
liminary judgments thus defined, all 
other decisions are ‘orders’ and they do 
not come within the description of ‘iudg- 
ments’ under the relevant issue of the 
Letters Patent.” (Emphasis ours). 


It is not necessary to examine any other 
ease for the simple reason that the basie 
ingredients of the word ‘judgment’ have 
been authoritatively laid down by the 
Supreme Court in the above decision. 
The small question which arises for our 
consideration is whether the order pass 
ed by the learned single Judge on 17th 
January, 1973 is a judgment against 
which an appeal, is competent under Sec= 
tion 18 of the Rajasthan High Court 
Ordinance. Our answer to the question 
is plainly in the negative. Our reasons 
are that the order operates subject to the 
ultimate decision of the rights of the par- 





, ties in regard to the validity of the notifi- 


cation of 28th November. 1972. Specific 
conditions have been imposed by the 
learned single Judge under which this 
order has been passed. Al] arguments 
against the advisability or otherwise of 
such an order are irrelevant for the pur- 
the question whether 
the order appealed against is a iudgment 
or an interlocutory order. The grievance 
of the learned counsel which he more 
than once emphasised was that this order 
settled the fate of the 7 petitions in fav~ 
our of the petitioners. The crucial aues« 
tion whether the notification is valid. and 
the fundamental rights of the petitioner 
are violated or not remains to be decided. 
The operation of the impugned notifica- 
tion has been kept in abeyance until the 
in our 
opinion, it is a clear case of an interlocu~ 
tory order being assailed in anpeal under 
Section 18 of the High Court Ordinance, 
which is nat permissible. The order of 
17-1-1973 is not a judgment and these 
seven appeals, therefore. are not main= 
tainable. The office objection is upheld, 


7. These 7 appeals are according«s 
Iy dismissed with costs. 


Appeals dismissed, 
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‘Pakharsingh, Appellant v. Kishan- 
Singh, Respondent. : 


First Appeal No. 68 of 1971, D/- 30-8- 
1973, against Judgment and decree of 
M. C. Jain, Addl., Dist. J.. Sri Ganga- 
nagar, D/- 17-4-1971. 


(A) Contract Act (1872), Section 55 
~" Time whether of essence of contract 
»— Intention of parties is determining fac- 
tor — Intention how to be gathered 
stated. : 


Mere mention of specific date for 
completion of contract or including the 
default clause imposing penalty in the 
agreement are; by themselves, no evi- 
dence of the intention of parties to make 
time of the essence. Such intention may 
be gathered by (i) the language of the 
agreement, which must be in unmistak- 
able terms that the parties wanted to 
make their rights dependent upon obser- 
vation of the time limit: (ii) the nature 
of property to be sold and (iii) conduct 
of parties and surrounding circumstances 
at or before the contract. 


Where property to be sold is immov~ 
able it would normally be nresumed that 
the time was not the essence of contract. 
AIR 1967 SC 868, Rel. on. (Para 6) 


(B) Specific Relief Act (1963), S. 10 
=- Suit for specific performance — Bur- 
den of proof. 


In a suit for specific performance of 
the contract for sale the onus of proving 
readiness and willingness, continuously 
from the date of contract till the hearing 
of the suit, to perform his part of the con- 
tract, lies on the plaintiff. That onus, in 
the absence of any evidence to the con- 
trary .may be easily discharged. AIR 
1934 PC 91. Rel. on. (Paras 7, 8) 


(C) Evidence Act (1872). Section 114 
(e) and (f) and Section 16 — Issue of re- 


` gistered notice — Endorsement ‘refused’ 


on cover — Presumption can be raised 
that attempt was made to deliver the 
notice to addressee — No reliable evi- 
dence produced to rebut such presumption 
— Defendant’s bare denial held not suffi- 
cient —- He must be deemed to have con- 
structive notice. {Para 7) 

Hastimal Parikh, for Appellant: S.R. 
Bajawa, for Respondent. 

JUDGMENT :— This first appeal by 
the defendant Pakharsingh jis directed 
against the judgment of the Additional 
District Judge, Sri Ganganagar. decree< 
ing the plaintiffs suit for specific per- 
formance of the contract. 


IQ/IQ/E216/73/HGP 


Pakharsingh v. Kishansingh (Modi J.J 


ALR. 
The defendant-appellant Pakharsingh - 


_ was the owner of the agricultural land 


measuring 9} bighas situate in village 
Chak No. 1-KK fully described in para. 
No. 1 of the plaint. By agreement dated 
9-4-1066 Pakharsingh agreed to sel] the 
Said land to the plaintiff for Rs. 13,300/-. 
On the same day. the defendant received 
from the plaintiff Rs. 8,000/- as earnest 
money. The salient terms of the agree- 
ment are as follows :— 


1. That the sale will be completed 
and registered on or before 25-11-1966. 
„2. That a further sum of Rs. 1,000/- 
Pa be paid to the defendant on 25-6- 


3. That the registration charges shall 
be borne by the vendee, g 

4. that the remaining sale-price will 
be paid at the time of the registration of 
the sale-deed and 
. „5. that in case of the defendant’s 
failure to get the sale-deed registered, he 
shall refund Rs. 9,000/- and he will be 
further liable- to pav Rs. 9,000/- as 
damages and in case the plaintiff failed to 
get the sale-deed registered. the earnest 
cap of Rs. 9,000/- shall stand for- 
eite ` 


I may pause to mention here that the 
plaintiff Kishansingh was already in pos- 
session of the land in dispute as tenant 
of Paxharsingh, The plaintiff paid Rupees 
1,000/- to the defendant on 29-6-1966 in 
pursuance of the terms of the agree~ 
ment. As the defendant could not get 
the land in dispute mutated in his favour 
by 25-11-1966 the parties entered into 
another agreement on 3-2-1967 by which 
the time for the registration of the sale- 
deed was extended upto 28-5-1967 by 
mutual consent. By the agreement dated 
3-2-1967 the defendant acknowledged 
having agreed to sell the land on 9-4 
1966 and also that he had received Rupees 
8,000/- on 9-4-1966 and Rs. 1,000/- on 
29-6-1966. It was also mentioned in the 
agreement dated 3-2-1967 that in case 
the defendant did not get the registration 
of the sale-deed done by 28-5-1967 the 
plaintiff shall be entitled to sue for speci- 
fic performance of the contract. It was 
also specifically mentioned in the agree- 
ment dated 3-2-1967 that other terms of 
the previous contract shall continue to 
remain in force. It would thus appear 
that both the agreements Exhibit f and 
Exhibit 2 clearly incorporated a default 
clause imposing a penalty upon a party 
failing to carry out the terms of ‘the con= 
tract. The sale-deed was however nof 
executed and registered on or before the 
due date, that is. 28-5-1967, The afore« 
said facts are all admitted and there is 
no dispute between the parties. 

2. Now, the plaintiff’s case is that 
if was Sunday on 28-5-1967 and it being 





1974 


a holiday he on 29-5-1967 went to the 
office of the Sub-Registrar and Tehsildar, 
Padampur. along with the amount for 
the purpose of the registration of the 
sale-deed, but since the defendant was 
mot present there at the said office. he 
came back to his house after presenting 
an application Exhibit 6 to the Tehsildar, 
Padampur, which was returned to him 
after an endorsement by the Tehsildar. 
His further case is that on 2-6-1967 he 
by a registered notice called upon the 
defendant to execute the sale-deed with- 
in 15 days of the receipt of the notice 
and receive the remaining sale-price 
from him, but this notice was returned 
to him with the endorsement ‘refused’. 
The plaintiff filed the present suit for 
specific performance of the contract on 
96-10-1967 alleging that he was alwavs 
ready and willing to perform his part 
of the contract. The suit was resisted 
by the defendant. He alleged that on 
99-5-1967 he waited for the plaintiff at 
the office of the Sub-Registrar, Padam- 
pur, as per the terms of the agreement 
and when the plaintiff was not foun 
there, he presented an application before 
the Sub-Registrar, Padampur, about his 
presence at the Registrar’s Office on 
99-5-1967. As regard the application al- 
leged to have been presented by the 
plaintiff before the Tehsildar. Padampur, 
the defendant pleaded that such appli- 
cation and the endorsement thereon cauld 
be obtained at any time. The defendant 
denied having refused +0 accept the 
notice alleged to have been given bv the 
plaintiff. He pleaded that time was the 
essence of the contract and since the 
laintiff committed default in performing 
is part of the contract on of before the 
stipulated date, the contract came to an 
end and it cannot now be enforced against 
him. It was further pleaded that the de- 
fendant was in urgent need of monev on 
99-5-1967 and when he failed to obtain 
the same from the plaintiff he had to 
mortgage his other land and thereby suf- 
fered a loss of Rs. 10,000/-. The learned 
trial Judge decreed the suit holding that 
as per the agreements dated 9-4-1966 and 
3-2-1967 time was not the essence of the 
contract. He further held that there was 
no failure on the part of the plaintiff to 
perform his part of the contract. Hence 
this appeal, 


3. In this appeal, two questions 
fall to be determined. The first question 
fs whether under the two agreements of 
sale. time was the essence of the contract 
and secondly. whether the plaintiff was 
not ready and willing to perform his 
part of the contract and he is therefore 
disentitled to a decree for specific per- 


formance. 
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4. On the first point, Mr. H M. 
Parikh, the learned Advocate for the 
defendant-appellant, contends that. in 
the present case, time was the essence of 
the contract. He read out to me the two 
agreements Exhibit 1 and Exhibit 2. Ac- 
cording to him, the stipulation fixing a 
Particular date or time before the regis- 
tration of the sale-deed was to be com- 
pleted. leads to the inference that the 
time was the essence of the contract. He 
further contends that in the first agree- 
ment the parties thought it necessary to 
Specify the time and after that agree- 
ment was superseded by another agree- 
ment, they again fixed a time in the se- 
cond agreement. That sufficiently indi- 
eates that both the parties intended time 
to be the essence of the contract. The 
learned counse] further contends that the 
fact that both the agreements contain a 
default clause to the effect that if the 
purchaser did not get the sale-deed re- 
gistered within the specified period he 
should forfeit his rights to the ernest 
money and if the vendor committed de- 
fault he would be liable to return the 
earnest money and pay a sum equiva- 
lent to earnest money as damages, clear- 
ly indicates that the time was the essence 
of the contract. The learned counsel also 
invited my attention to the application 
Exhibit 6 and Exhibit A/1 filed by the 
Plaintiff and the defendant respectively 
On 29-5-1967 before the Sub-Registrar, 
Padampur. Exhibit 6 shows that the 
plaintiff approached the Tehsildar on 29-5- 
1967 for registration of the sale-deed but 
the defendant was not found there. 
Similarly, Exhibit A-/I shows that the 
defendant approached ‘Tehsildar-cum- 
Sub-Registrar on 29-5-1967 for registra- 
tion of the sale-deed but the plaintiff? was 
not available. It is contended that the 
fact that both the parties approached the 
Sub-Registrar on 29-5-1967 reveals that 
in reality their intention was to treat the 
time as the essence of the contract. 


5. On the other hand. it is argued 
by Mr. S. R. Bajawa, the learned coun- 
sel for the plaintiff-respondent, that the 
circumstances brought out bv the learned. 
counsel for the defendant-appellant are 
wholly insufficient to arrive at the con- 
clusion that the time was the essence of 
the contract. He in all respect support- 
ed the finding arrived at by the lower 
Court on this point. 


6. The relevant law on the point 
is contained in Section 55 of the Contract 
Act. The first paragraph of Section 55, 
which is relevant, provides that “when a 
party to a contract promises to do a cer- 
tain thing at or before a specified time. 
or certain things at or before specified 
times, and fails to do anv such thine at 
or before the specified time. the contract, 
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or so much of it as has not been per 
formed, becomes voidable at the option 
of the promisee if the intention of the 
parties was that time should be of the 
essence of the contract. Their Lordships 
of the Supreme Court had the occasion 
to interpret this paragraph in Gomathi~ 
nayagam Pillai v. Palaniswami Nadar, 
AIR 1967 SC 868 and it was observed as 
follows: 


_ “It is not merely because of specifi- 

cation of time at or before which the 
thing to be done under the contract is 
Promised to be done and default in com~ 
pliance therewith, that the other party 
may avoid the contract. Such an option 
arises only if it is intended by the par- 
ties that time is of the essence of the 
. contract. Intention to make time of the 
essence, if expressed in writing. must be 
in language which is unmistakable: it 
may also be inferred from the nature of 
the property agreed to be sold, conduct 
of the parties and the surrounding cir- 
cumstances at or before ‘the contract. 
Specific performance of a contract will 
ordinarily be granted, notwithstanding 
default in carrving out the contract within 
the specified period, if having regard to 
the express stipulations of parties. nature 
of the property and the surrounding cir- 
cumstances, it is not inequitable to grant 
the relief. If the contract relates to sale 
of immovable property, it would nor- 
mally be presumed that time was not of 
the essence of the contract. Mere in- 
corporation in the written agreement of 
a clause imposing penalty in case of de- 
fault does not bv itself evidence an inten~ 
tion to make time of the essence.” 
Their Lordships then quoted with appro- 
val the following observations of the 
Judicial Committee of the Privy Coun- 
cil in Jamshed Kodaram Trani v. Buriorii 
Dhunjibhai, ATR 1915 PC 83:— 


“Under that law equity, which 
governs the rights of the parties in cases 
of specific performance of contracts to 
sell real estate, looks not at the letter but 
at the substance of the agreement in 
order to ascertain whether the parties, 
notwithstanding that they named a speci- 
fic time within which completion was to 
take place, really and in substance in- 
tended more than that it should-take place 
within a reasonable time.” 

The law is thus well settled that simply 
because a specific date is mentioned in 
the agreement for completion of the econ- 
tract and a party to that contract com= 
mits default to perform the contract on 
the stipulated date it does not give 
option to the other party to avoid the 
contract. Similarly, the existence of a 
default clause in the agreement imposing 
penalty does not by itself evidence an in- 
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tention to make time of the essence. De- 
fault in performing the contract within 
the specified time would disentitle the 
party in default to a decree for specific 
performance of the contract only if it was 
intended by the parties that time 
was the essence of the contract. In- 
tention to make the time to be of essence 
may be gathered if expressed in writing 
by the language of the argeement. The 
language of the agreement must show 
in unmistakable terms that the intention 
of the parties was to make their rights 
dependant upon the observation of the 
time-limit. Intention mav also be infer- 
red from the nature of the property to 
be sold and conduct of the parties and 
the surrounding circumstances at or be- 
fore the contract. Where the property 
to be sold is immovable property, it 
would normally be presumed that the 
time was not essence of the contract. The 
conduct of the parties and the surround- 
ing circumstances would depend upon 
the facts and circumstances of each case. 
Intention from the conduct of the par- 
ties and surrounding circumstances of 
the parties must appear at or before the 
contract and not what takes place after 
it has been entered into. 


Applying these principles fo the case 
in hand. I am of opinion that time was 
not the essence of the contract in the pre- 
Sent case. The agreements dated 9-4- 
1967 and 3-2-1967. the material terms of 
which have already been set out above, 
do not express in unmistakable language 
that time was to be the essence of the 
contract. It is true that there was defix 
nite stipulation fixing dates for perform~ 
ance of the contract but the fact that the 
time was extended shows that the par~ 
ties did not stick to the time and regard 
the same as the essence of the contract. 
Similarly, the existence of a default 
clause in the two agreements also does 
not necessarily lead to the inference that 
time was the essence of the contract. The 
subsequent conduct of the parties in ap= 
proaching the Sub-Registrar on 29-5- 
1967, in mv opinion. is wholly immate- 
Tia] and cannot bear upon the interpre- 
tation of the arguments. Even assuming 
that such conduct was relevant. in my 
opinion, it does not indicate that the time 
was the essence of the contract. The 
property sold in the present case is the 
landed property and în contracts of sale 
of immovable propertv the presumption 
is that time is not of essence of the con« 
tract. The langauge of the two agree- 
ments. the conduct of the parties and 
surrounding circumstances at or before 
the agreements do not displace that pre- 
sumption. I. therefore. hold in agree- 
ment with the trial Judge that there is no 
material for arriving at the conelusien 
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that time was of the essence of the con- 
tract. 


7. T now take up the second point. 
The plaintiff-respondent pleaded in the 
plaint that he was alwavs ready and will- 
ing to perform his part of the contract. 
The defendant denied that allegation in 
his written statement. In a suit for specific 
performance the plaintiff is required not 
ioniy to allege out also to prove his readi- 
mess and willingness continuously from 
the date of the contract till the hearing 
of the suit and if he fails in that. his suit 
is Hable to be dismissed. The plaintiff 
respondent in his statement as PW1 has 
deposed that he is and was always ready 
and willing to pav the balance of the sale- 
price and get the sale-deed registered. 
There is no denying the fact that the 
defendant-appellant receive substantial 
amount of Rs. 8,000/~ against the sale- 
price on the date of the agreement and 
he further received Rs. 1,000/- on 29-7- 
T966 as per terms of the agreement. It is 
further evident from the statements of 
P W. 1, P. W. 2 and P. W. 5 that the 
plaintiff had obtained a sum of Rs. 5,500/- 
from Messrs. Milkhasingh Prakatsingh on 
99-5-1967 for the purpose of making pav- 
ment to the defendant of the remaining 
amount of the sale-price and to purchase 
and defray the registration 
charges P. W. 8 Ramprakash who is an 
advocate has deposed that he on be : 
of the plaintiff gave a registered notice 
Exhibit 7 on 2-6-1967 calling upon the 
defendant to execute the sale-deed and 
get it registered and receive payment of 
the balance of the sale-price. He has 
proved the notice Exhibit 7 and its postal 
receipt Exhibit 8. He has further deposed 
that this notice came back to him with 
the endorsement trefused’, There is no 
dispute that the notice was despatched 
at the correct address of the defendant. 
P. W. 6 Mohansingh who was the post- 
man of the locality during the relevant 

riod has deposed that he went to the 
house of Pakharsingh and offered 
registered letter Exhibit 7, but Pakhar- 
singh refused to accept the same. He has 
further deposed that the endorsement of 
refusal on the letter Exhibit 7 was made 
by Charansingh at his instance. Taking 
Into consideration the manner In which 
the post office deals with the registered 
letters, the endorsement, namely 're- 
fused’ on the cover containing the notice 
raises a presumption under Section 114 
(e) and (Ð and Section 16 of the Indian 
Evidence Act that an attempt was made 
to deliver the notice to the addressee. 
The presumption is no doubt rebuttable 
but no reliable evidence has peen pro- 
duced on behalf of the defendant to rebut 
that presumption. The only evidence in 
this connection is that of the defendant 
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himself who has deposed that he has not 
received the notice. The defendants 
bare denial, in my opinion, is wholly in- 
sufficient, to rebut the presumption. The 
defendant therefore cannot be allowed to 
plead ignorance of the contents of the 
notice Ex. 7 when he intentionally ab- 
stained from receiving it and acquaint- 
ing himself with the contents thereof. 
A person refusing to receive a registered 
letter sent by post must be deemed to 
have constructive notice of its contents. 
When nothing was heard from the de- 
fendant after the notice, the plaintiff in- 
stituted the present suit on 26-10-1967 
and deposited the balance of the sale- 
price in accordance with the directions 
contained in the decree passed in his 
favour by the lower Court. The above 


facts clearly go to show that the plain- . 


tiff was ready and willing to perform his 
part of the contract throughout the rele~ 
vant period. 


8. Learned counsel for the defen- 
dant contends that under the agreements 
Exhibit 1 and Exhibit 2 the plaintiff 
undertook to meet the expenses of sale 
and therefore it was the duty of the 
plaintiff to purchase necessary stamps 
and to have a draft sale-deeq prepared 
and to submit the same to the defendant 
on or before the stipulated date. Learn- 
ed counsel further contends that even if 
it be believed that the plaintiff had gone 
to the office of the Sub-Registrar on 
29-5-1967. it was of no consequence as 
there is nothing to show that on 29-5- 
1967 the plaintiff possessed with him the 
necessary stamps and draft, conveyance 
of the property. It is contended that un- 
less the plaintiff tendered stamps and 
draft conveyance to the defendant the 
latter was not bound to execute the sale- 
deed and, in the circumstances, it can- 
not be said that the plaintiff was ready 
and willing to perform his part of the 
contract. Learned counsel in this con- 
nection invited mv attention to S. 55 (1) 
(d) of the Transfer of Property Act and 
a number of cases including ATR 1919 PC 
124; AIR 1928 PC 208; ATR 1923 Nag 
37 and 55 Ind Cas 791 = (AIR 1919 PC 
124). The argument that it was the 
plaintiffs duty to purchase stamps and 
to have a draft sale-deed prepared and 
to submit the same to the vendor is no 
doubt correct but as it has been held that 
time was not the essence of the contract, 
it was not essential that the purchase of 
the stamps and preparation of the draft 
sale-deed should have been done before 
the stipulated dates. namely. 25-11-1966 
or 29-5-1967. The fact that the plaintiff 
went to the office of the Sub-Registrar on 
29-5-1967 with sufficient money and then 
served a notice on 2-6-1967 calling upon 
the defendant to execute the sale-deed 
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and receive the balance of the sale-price 
sufficiently indicated his readiness and 
willingness to perform his part of the 
fontract. There is no denying the fact 
that the plaintiff had not purchased the 
stamps and also failed to prepare the 
draft sale-deed on and before the stipu- 
lated dates but these facts do not justify 
an inference that the plaintiff was not 
ready and willing to perform his part of 
the contract. No reason is apparent why 
the plaintiff should change his mind and 
be not ready and willing ta perform his 
part of the contract so as to lose substan- 
tial amount of sale-price which he had 
already paid to the defendant. If he 
really wanted the matter to be dropped, 
why did he sent a registered notice soon 
after the stipulated date calling upon the 
defendant to execute the sale-deed with- 
in 15 davs from the receipt of the notice 
and then subsequently why he brought 
the suit. As already pointed out above, 
in a suit for specific performance of the 
contract for sale, the onus of proving 
readiness and willingness to perform his 
part of the contract lies on the plaintiff, 
but, as pointed out in Abdullah Bey 
Chedid v. Tenenbaum, AIR 1934 PC 
91 that onus. in the absence of 
any evidence to the contrary, may be 
easily discharged. In the present case, 
general considerations are in favour of 
the plaintiff’s willingness and readiness. 
I therefore find that it cannot be said 
that the plaintiff was not ready and will- 
ing to perform his part of the contract 
during the relevant period. In the cir- 
cumstances, the decree passed by the 
trial Court in favour of the plaintiff is 
correct, 


g. The appeal fails and it is dis- 
missed with costs, i 
Appeal dismissed, 
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Suraimal and others, Appellants v. 
The State of Rajasthan and others, Res- 
pondents. 


Special Appeals Nos, 310. 311, 313 to 
326 and 335 of 1971. D/- 12-4-1973. against 
order of single Judge of this Court, D/- 
31-3-1971. 

Index Note:— (A) Constitution of 
India, Article 226 — Delay in filing ‘writ 
petition — Limitation Act provides guide- 
line for judging delay. 

Brief Note:— (A) The law does not 
prescribe a time limit for granting relief 
under Art. 226 but on the ground of pub- 
lic policy and to eliminate the hardship 
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that delay works on the interest of par=« 
ties and their rights, the Courts have in 
their discretion imposed a restriction on 
these powers. The Limitation Act, though- 
not applicable to writ proceedings, pré= 
vides a safe guideline for judging the 
staleness of the demands for after all that 
Act expresses the standard which the 
community has accented to be the norm 
to determine whether a litigant has been 
lethargic or not. Save in exceptional 
eases, therefore, if a litigant comes to 
Court of law after the period of limita~ 
tion prescribed for a particular relief, the 
Court would ordinarily decline to grant 
it on the ground of delay and it does not 
make anv difference whether the relief 
is claimed in regard to the violation of 
fundamental rights or otherwise. (Peti- 
tion filed 9 years after the notification 
challenged wes issued). AIR 1970 SC 
769; AIR 1970 SC 898 and 1972 WLN 
702 (Raj), Followed. (Para 11) 


Index Note :— (B) Interpretation of 
Statutes — Preamble — Resort to — Per- 
missibility. 

Brief Note:— (B) The Preamble of 
an Act or Ordinance does not necessarily 
control the scope of the Act or the Ordin~ 
ance. The proper function of a preamble 
is to explain certain facts which are neces~ 
sary tc be explained before the provisions 
in the Act can be understood, The neces« 
sity of understanding presupposes some 
kind of ambiguity and hence where there 
is no such ambiguity it is hardly neces- 
sary to have resort to the preamble. In 
cases of doubts preamble is a safe means 
of collecting the intention of the Legisla~ 
ture. (Para 16) 

Index Note:— (C) Constitution of 
India, Article 14 — Acquisition of land 
for public purpose — Allotment of land 
for land acquired — ‘Allotment of equal 
or more lands to some owners — No dis- 
crimination can be spelled out therefrom 
— Such adjustments are inevitable while 
planning development. (Para 18) 


Index Note :— (D) Rajasthan Housing 
Scheme (Land Acquisition) Act, 1960 (46 
of 1968), Ss. 4, 6 — ‘Public purpose’ — 
Planned development of a city is a public 
purpose within the sections. C.W.P. No. 
475 of 1961, D - 18-4-1963 (Raj), C. W. P. 
No. 389 of 1961, D/- 4-5-1965 (Raj), Fol- 
lowed; ‘AIR 1973 SC 1150, ‘Distinguished. 

i {Para 19) 


E. K. Garg, S. M. Mehta, H. C. Ras» 
togi, G. S. Bapna and N. L. Pareek, for 
Appellants; Dr. S. K. Tiwari, Dy. Govt. 
Advocate, for Respondents. 


BERI, C. J.:— These 17 appeals are 
directed against an order of the learned 
Single Judge who had dismissed the writ 
petitions wherein the validity of the Land 
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Acquisition Act and the acquisitions made 
thereunder were challenged, 


2. Within the Municipal limits of 
Jaipur there are two villages named Bhoj- 
pura and Chak Sudarshanpura. Lands 
belonging to the appellants were notified 
for acquisition by the State of Rajasthan 
Zor the planned development of the city 
of Jaipur at the behest of the Urban Im- 
provement Board (abbreviated as ‘U.I. B.’) 
Jaipur. On 29-7-1959 the Chairman of 
the U. I. B. visited the site accompanied 
by the Land Acquisition Officer Mr. K. C. 
Gupta and passed verbal orders that steps 
be taken for its acquisition. On Decem- 
ber 8. 1959 the Secretary. Local Self 
Government, was reauested to issue a 
notification under Section 4 of the Rajas- 
than Land Acquisition Act. 1953 (herein- 
after called “the Acauisition Act’) <A 
notice under Section 4 of the Acquisition 
Act was issued on May 13. 1960, which 
was published in the Rajasthan Raivatra 
pn June 9, 1960, No obiection was made 
under Section 5-A disputing the exist- 
ence of the public purpose as notified in 
Section 4 of the Acquisition Act. Ac- 
cordingly a notification under Section 6 
of the Acquisition Act was nublished in 
the Rajasthan Raipatra on Mav 11, 1961. 
Soon thereafter on July 18, 1961 notices 
under Section 9 of the Acquisition Act 
‘were issued to the persons interested, 65 
claims were presented before the Land 
Acquisition Officer including the one by 
the predecessor-in-title of the appellant 
Surajmal. The Officer made an award 
on January 9, 1964 which is Exhibit R/3 
on the record. It was amended on July 
9, 1964. Early in 1970 notices were issued 
to the appellants to take compensation, 
hand over the possession and further to 
take possession of such parcels of land 
which were allotted to some of them. 
This is Exhibit 3 in Suraimal’s case. Simi- 
Jar notices were issued in other cases, 


3. 28 petitions under Article 226 
of the Constitution of India were pre- 
sented challenging the notifications issued 
under Sections 4, 6 and 9 of the Acauisi~ 
sition Act mainly because they were vio~ 
lative of the fundamental rights of the 
petitioners, In two petitions. from which 
appeals Nos, 323 and 324 of 1971 are be- 
fore us, even the Award Exhibit R/3 given 
by the Land Acquisition Officer was as- 
sailed and sought to be quashed, 


4. The State of Rajasthan and the 
U. I. B.. which had bv then become the 
Urban Improvement Trust. by their ioint 
answer, while admitting the salient facts 
regarding the issuing of notifications, con~ 
tested each and every ground raised by 
the petitioners. They advanced addi- 
tional pleas against the petitioners on the 
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grounds of dealy. estoppel and res iudi- 
ca 


5. The learned Single Judge found 
that _ the petitioners were guilty of 
inordinate delay and that there was 
No reasonable ground to condone the 
same. Holding that the writ petitions 
could be dismissed on this score alone, 
he however examined the contentions of 
the petitioners and held that there was no 
force in the plea that the acauisition of 
the petitioners’ lands should have been 
made under the Rajasthan Urban Im- 
provement Act (hereinafter called ‘the 
Improvement Act’) rather than under the 
Acquisition Act because the acquisition 
proceedings were commenced before the 
Urban Improvement Trust. Jaipur was 
constituted. For the same reason he re~ 
jected the argument that advantageous 
compensation under the Improvement Act 
was available to the petitioners. Repel- 
ling the arguments advanced on behalf of 
the petitioners that the State had prac- 
tised discrimination in the matter of ac- 
quisition vis-a-vis certain influential per~- 
sons, the learned Single Judge observed 
that those persons were not similarly 
situated. He also opined that what the 
State needed was the lands for the planned 
development of the city of Jaipur and not 
the area where the houses were situated. 
The plea of the petitioners that the State 
had given favourable treatment to cer- 
tain persons not only by giving them lands 
but also loans to construct the building 
was rejected on the ground that there 
was no conscious discrimination. The 
argument that the notifications under 
Sections 4 and 6 of the Acauisition Act 
were invalid because they were signed by 
the Secretary not belonging to the De~ 
partment of Revenue as required by the 
rules of business framed under Art, 166 
(3) of the Constitution of India, wags re- 
pelled by the learned Single Judge on the 
ground that there was a circular issued 
by the Chief Secretary pursuant to a 
decision of the Cabinent that the notifi- 
cations relating to the acquisition may be 
signed by the department concerned and 
because the U. I. B. was supervised by 
the Local Self Government the notifica« 
tions were properly signed by the Secre« 
tary, Local Self Government. ‘This was 
also correct on the principles of join? 
respoysibility. As a result the learned 
Single Judge dismissed the petitions on 
merits as well. He. however. partiy 
lowed writ petitions Nos. 150. 188 and 
189 of 1970 on the ground that the Khasra 
numbers of the lands relating to these 
writ petitions were not mentioned fn the 
Notification under Section 4 of the Ac« 
quisition Act. Writ Petition No. 1719 of 
1970 was allowed because the notices in 
this case were issued against Naga who 
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was already dead at the time of the 
fissuance of the notice. Excepting to this 
extent all the petitions were dismissed. 

6. Out of the 28 netitioners 17 
have preferred these special appeals and 
fs the arguments raised are common we 
propose to dispose them together by one 
judgment. 

7. Mr. R. K. Garg, appearing for 
the appellant in special appeal No. 310/71, 
urged that there was no delay in pre- 
senting the petitions because what was 
sought to be protected was right to pos- 
sess which was threatened on 7-1-1970; 
that the notification under Section 4 was 
a mere proposal; that the one under 
Section 6 was only a declaration and both 
could be undone by recourse to the pro- 
visions of Section 48 of the Acauisition 
Act. He further relied on Government’s 
letter dated 12-10-1964 which suspended 
the progress of the process of acauisition 
and lastly he urged that there could be 


no waiver of the fundamental rights and. 


thus there could be no delay in the pre- 
sentation of the petitions which were 
based on their violation 


8. Mr. S. M. Mehta adopted Mr. 
Garg's arguments and added that the 
learned Single Judge having examined the 

etition on merits the plea of delay lost 
ts force. Reliance was placed by both 
the Jearned counsel on State of Madhya 
Pradesh vy. Bhailal Bhai, AI? 1964 SC 
1006; ‘Tilokchand Motichand v. H. B. 
Munshi, AIR 1970 SC 898: Kamlabai v. 
T. B. Desai, AIR 1966 Bom 36: Union 
of India v. Kamlabai, AIR 1968 SC 377; 
Dau Dayal v. State of U. P.. AIR 1966 
All 237; Dalpathbhai Hemchand v. 
Chansma Municipality, AIR 1968 Gui 
38; E. & T. Agencies v. S. I. Trust. AIR 
1937 PC 265; Dinshaw v. State of Hydera- 
bad, AIR 1955 Hyd 203; Appa Rao v. 
Secy. of State, AIR 1938 Mad 193; Neel- 
kanth Mali v. Jagannath Singh, AIR 
1957 Rai 59 and Rukhmabai v. Laxmi- 
naryan, AIR 1960 SC 335. 


9. Mr. S. K. Tiwari, learned coun- 
sel for the respondents, supported the 
judgment of the learned Single Judge and 
urged that even if we were to count the 
period from the date of the notification 
under Section 6, namely, May Tl. 1961, 
the petitions would be barred by time 
under Article 120 of the old Limitation 
Act, which is the extreme lmit as laid 
down in Tilokchand’s case, AIR 1970 SC 
898. He invited our attention to Rabin- 
dra Nath v. Union of India, AIR 1970 SC 
470 = (1970 Lab IC 402): Durga Pra- 
sad v. Chief Controller, L & E. AIR 
1970 SC 769 and laid stress on certain 
passages of State of Madhva Pradesh v. 
Bhailal Bhai. AIR 1964 SC 1006: I M. 
Patel v. Ahmedabad Municipality AIR 
1971 Gui 145; Mohd. Habibullah v. Spl. 
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Dy. Collector, ATR 1967 Mad 118: Tirtha- 
lal De v. State of West Bengal, 1966 Cal 
WN 115 and Kamini Kumar v. State of 
West Bengal, AIR 1972 SC 2060 = (1972 
Lab IC 1270). He also urged that no 
benefit could be derived by the appel- 
lants on account of the letter dated 12-10- 
1964 because it was not communicated to 
any of the appellants. He placed reliance 
on Simpsons Motor Sales (London) Ltd. 
v. Hendon Corporation, (1962) 3 All ER 
75 and Simpsons Motor Sales (London) - 
Ltd. yv. Hendon, (1973) 2 All ER 484, 


10. ‘The first question which, 
therefore, falls for our decision is one of 
delay in the presentation of the petitions 
from which these 17 appeals arise. In 
order to appreciate the rival contentions 
a recall of the relevant dates will be use- 
ful, The notification under Section 4 of 
the Acquisition Act (Exhibit 1) was pub- 
lished on June 9, 1960. Survey of the 
land in question was made thereafter but 
we do not know the exact date. No ob- 
jection was filed under Section 5-A of 
the Acquisition Act by any of the ap- 
pellants questioning the public purpose. 
The notification under Section 6 of the 
Acquisition Act (Exhibit 2) was published: 
on May 11, 1961. The notification under 
Section 9 of the Acquisition Act to the 
persons interested was sent on July 18, 
1961. 65 claims were filed including the 
one by the predecessor-in-title of Suraj- 
mal appellant. In the notification under 
Section 9 the Land Acquisition Officer, 
Public Works Department, Jaipur asked 
the persons interested to hand over their 
land. Some of the claimants were will- 
ing to hand over their lands to the Over- 
seer, Improvement Trust but they were 
allowed to retain the possession of those 
lands with them in the capacity of a 
licensee. The Land Acquisition Officer 
announced his award (Exhibit R/3) on 
January 9. 1964 and the amended award 
(Exhibit R/4) on July 9. 1964. The notice 
for demand of possession (Exhibit 3), was 
issued on January 7, 1970 and the writ 
petitions were submitted on January 23, 
1970. The law relating to the delay in 
the matter of presenting petitions under 
Article 32 came to be considered by their 
Lordships of the Supreme Court in Tilok- 
chand’s case, AIR 1970 SC 898. The fol- 
lowing excerpts from their Lordships’ 
lucid judgments do deserve a recall:—~ 


“In India we have the Limitation Act 
which prescribes different periods of 
limitation for suits, petitions or applica- 
tions. There are also residuary Articles 
which prescribe limitation in those cases 
where no express period is provided. If 
it were a matter of a suit or application, 
either an appropriate article or the resi- 
duary article would have applied. Buta 
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petition under Article 32 is not a suit and 
is also not a petition or an application to 
which the Limitation Act applies. To 
put curbs in the way of enforcement of 
Fundamental Rights through legislative 
action might well be questioned under 
Article 13 (2). The reason is also quite 
clear. If a short period of limitation were 
prescribed the Fundamental Right might 
well be frustrated. Prescribing too long 
a period might enable stale claims to be 
made to the detriment of other rights 
which might emerge. 


Tf then there is no period prescribed 
what is the standard for this Court to 
follow? I should say that utmost expedi- 
tion is the sine qua non for such claims. 
The party aggrieved must move the 
Court at the earliest possible time and 
explain satisfactorily all semblance „of 
delay. I am not indicating any period 
which may be regarded as the ultimate 
limit of action for that would be taking 
upon myself legislative functions. In 
England a period of 6 months has been 
provided statutorily. but that could be 
because there is no guaranteed remedy 
and the matter is one entirely of discre~ 
tion. In India I will only say that each 
case will have to be considered on its own 
facts. Where there is appearance of 
avoidable delay and this delay affects the 
merits of the claim, this Court will consi- 
der it and in a proper case hold the party 
disentitled to invoke the extraordinary 
§urisdiction.” 

Cae J., as he then was. was of opinion 
t: 


“Tf a claim is barred under the Limi 
fation Act, unless there are exceptional 
circumstances, prima facie it is a stale 
claim and should not be entertained by 
this Court. But even if it is not barred 
under the Indian Limitation Act, it may 
not be entertained bv this Court if on the 
facts of the case there is unreasonable 
delay. For instance, if the State had 
taken possession of property under a law 
alleged to be void, and if a netitioner 
comes to this Court 11 years after the 
possession was taken by the State. I 
‘would dismiss the petition on the ground 
of delay, unless there is some reasonable 
explanation. The fact that a suit for 
possession of land would still be in time 
would not be relevant at all It is diffi- 
cult to lay down a precise period beyond 
which delay should be explained. I fav- 
our one year because this Court should not 
be approached lightly. and competent 
legaj advice should be taken and pros 
and cons carefully weighed before com- 
fing to this Court. It is common know- 
ledge that appeals and representations to 
the higher authorities take time: time 
spent in pursuing these remedies may not 
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be excluded under the Limitation Act, 
but it may ordinarily be taken as a good 
explanation for the delay.” 

Bachawat, J. while dealing with this case 
expressed his opinion in the following 
language :— 

“The writ under Article 32 issues as 
a matter of course if a breach of a funda- 
mental right is established. Technical 
rules applicable to suits like the provisions 
of Section 80 of the Code of Civil Proce- 
dure are not applicable to a proceeding 
under Article 32, But this does not mean 
that in giving relief under Article 32 the 
Court must ignore and trample under foot 
all laws of procedure, evidence, limitation, 
res judicata and the like.” 

He further observed that: 

“The extraordinary remedies under 
the Constitution are not intended to 
enable the claimant to recover monies, 
the recovery of which by suit is barred 
by limitation. Where the remedy in a 
writ application under Article 32 or 
Article 226 corresponds to a remedy in 
an ordinary suit and the latter remedy 
is subject to the bar of a statute or limi- 
tation, the Court in its writ jurisdiction 
acts by analogy to the statute, adopts the 
statute as its own rule of procedure and 
in the absence of special circumstances 
imposes the same limitation on the sum- 
mary remedy in the writ jurisdiction 
SASSO SSSSTESHESSEHHHHSOREECEHOAESTEES The Court will 

ost always refuse to give relief under 
Article 226 if the delay is more than the 
statutory period of limitation. (See AIR 
1964 SC 1006).” 

Mitter, J. in this connection observed as 
follows :-—~ 


“The Limitation Acts do not in terms 
apply to claims against the State in res- 
pect of violation of fundamental rights, 
A person complaining of infraction of any 
such right has one of three courses open 
to him. He can either make an applica~ 
tion under Article 226 of the Constitution 
to a High Court or he can make an ap- 
plication to this Court under Article 32 
of the Constitution. or he can file a suit 
asking for appropriate reliefs. The deci~ 
sion of various High Courts in India have 
firmly laid down that in the matter of 
the issue of a writ under Article 226 the 
Courts have a discretion and mav in suit- 
able cases refuse to give relief to the 
person approaching it even though on 
the merits the applicant has a substan« 
tial complaint as regards violation of 
fundamental rights. Although the Limi- 
tation Act does not apply. the Courts 
have refused to give relief in cases of 
long unreasonable delay. As noted above 
in Bhailal Bhai’s case, 1964-6 SCR 261 =! 
(AIR 1964 SC 1006) (Supra), it was ob- 
served that the ‘maximum period fixed 
by the legislature as the time within 
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which the relief by a suit in a Civil Court 
must be brought may ordinarily be taken 
to be a reasonable standard by which de- 
Jay in seeking remedy under Article 226 
can be measured’, On the question of 
delay, we see no reason to hold that a 
different test ought to be applied when a 
party comes to this Court under Art. 32 
from one applicable to applications under 
Article 226. There is a public policy 
behind all statutes of limitation and ac- 
cording to Halsbury’s Laws of England 
(Third Edition VoL 24) Article 330 at 
Page 181: 


“The Courts have expressed at least 
three different reasons supporting the 
existence of statutes of limitation, name- 
ly, (1) that long dormant claims have 
more of cruelty than justice in them. (2) 
that a defendant might have lost the evi- 
dence to disprove a stale claim and (3) 
that persons with good causes of action 


should pursue them with resonable 
diligence”. 
11. ‘These excerpts enumerate funda- 


mental principles in the exercise of dis- 
cretion in matter of presentation of peti- 
tions and what is good for petitions under 
Article 32 is equally applicable to peti- 
tions under Article 226 of the Constitu- 
tion of India. It is clear from these ex- 
cerpts that the law does not prescribe a 
time limit for granting relief under Arti- 
cle 226 but on the ground of public policy 
and to eliminate the hardship that delay 
works on the interest of parties and their 
rights. the Courts have in their discre- 
tion imposed a restriction on the exer- 
cise of these powers. The Limitation Act 
provides a safe suideline for judging the 
staleness of a demand. for after all the 
Limitation Act expresses the standard 
which the community through its chosen 
respresentatives has accepted to be the 
norm to determine whether a litigant has 
been lethargic or not. The very fact that 
in Tilokchand’s case, AIR 1970 SC 898 
the sales tax paid under a law which was 
declared invalid was not ordered to be 
refunded goes to show that the Supreme 
Court declined to exercise its jurisdiction 
only because the demand was antiquated. 
Likewise in Rabindra Nath’s case. AIR 
1970 SC 470 = (1970 Lab IC 402) in 
para. 34 their Lordships observed,— 


“The highest Court in this land has 
been given Original Jurisdiction to enter- 
tain petitions under Article 32 of the 
Constitution. It could not have been the 
intention that this Court would go into 
stale demands after a lapse of years. It 
is said that Article 32 is itself a 
guaranteed right. So it is but it does 
not follow from this that it was the in- 
tention of the Constitution makers that 
this Court should discard all principles 
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and grant relief in petition filed after in- 
ordinate delay.” 


In Durga Prasad’s case, AIR 1970 
SC 769 their Lordships of the Supreme 
Couri further clarified that “Even where 
there is an alleged breach of fundamen- 
tal rights the grant of relief is discre« 
tionary. Such discretion has to be exer- 
cised judiciously and reasonably.” 


We are, therefore, clear in our minds) 
that save in exceptional cases if a petitioner 
comes to a court of law after the period 
of limitation perscribed for a particular 
relief the Court would ordinarily decline 
to grant it on the ground of delay and it 
does not make any difference whether 
the relief is claimed in regard to the vio- 
lation of fundamental rights or other- 
wise. . 

12. Mr. Garg, however, strenuous- 
ly urged that what he was seeking was 
to protect his right of possession and that 
was threatened only by Exhibit 3 dated 
January 7. 1970 and judging it from that 
point of time his petition was well with- 
in time. We are unable to agree. The 
notifizations under Sections 4 and 6 have 
been the subject-matter of challenge 
throughout the petition and even before 
us. The threat for the acquisition of the 
land was notified as early as June 9. 1960 
and it was confirmed by another notifi- 
cation dated Mavy 11, 1961. What has 
happened in this case is that the appel- 
lants participated in the land acquisition 
proceedings; they took a chance to get 
what they could and when in the mean- 
time the prices shot un they have now 
come to assail the acquisition proceed- 
ings and the award nearlv 9 years after 
notifications. Dau Dayal’s case, AIR 1966 
All 237 on which stress was laid by Mr. 
Garg, is clearly distinguishable because 
in that case the petition was ‘filed almost 
a year after the publication of the notifi- 
cation under Section 6 of the Act and no 
award had been made bv that time. It 
was on this account that the learned 
Single Judge rejected the plea of latches. 

13. We might also notice a case 
of our own Court Purshotam Lal 
v. State of Rajasthan. 1972 WLN 
702 where Tyagi. J. declined to interfere 
because the notification under Section 6 
was challenged 4 years after its issuance. 
The matter was agitated before us in ap- 
peal but we had dismissed the appeal in 
limine. (See D. B. Appeal No. 265 of 1972, 
decided on July 25, 1972). The matter 
was taken up before their Lordships of 
the Supreme Court in Special Leave 
Petn. No. 2250 of 1972 and it was decid- 
ed or. 22-9-1972. Their Lordships of the 
Supreme Court dismissed the special leave 
petition. In the case before us the peti- 
tions have been preferred about 9 vears 
after the notification under Section 6 as 
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already noticed and it is a case which is 
worse than that of Purshottam Lal. 


14. Another argument which was 
faised to explain delay was that the Se- 
cretary to the Government in the Local 
Self Department sent a letter on 12-10- 
1964 to the Secretary. Improvement Trust 
saying that till the master plan of the 
city of Jaipur was finalised no land 
should be acquired for the planned de- 
velopment of Jaipur city. The letter 
further added that the land acquisition 
proceedings, which were already in rro- 
gress, should be adjourned or staved till 
then. This argument has no substance 
for two reasons. The first is that the 
letter is of October 1964 whereas the 
award was finally made by the Land Ac- 
quisition Officer in July 1964 and this 
Tetter did not govern the acquisition pro- 
ceedings with which we are concerned. 
Secondly, we are impressed by the argu- 
ment advanced before us by the learned 
Deputy Government Advocate that be- 
eause the contents of this letter were 
mever communicated to the appellants, 
they cannot. therefore, treat it as an ex- 
cuse for explaining the delay. In Simp- 
sons Motor Sales’s case, (1962) 3 All ER 
75 their Lordships held that unless the 
contents of the letter were addressed to 
the appellant he could not take any ad- 
vantage and construe it as an expression 
of an intention for abandonment. It is 
nobody’s case that this letter was addres- 
sed to the appellants and therefore no ad- 
vantage ean be taken by them from it. 
We are, therefore, in complete agree- 
‘ment with the learned Single Judge that 
the appellants presented the petitions 
under Article 226 of the Constitution 
after inordinate delay and even under 
the ordinary law of limitation the claim 
of the appellants would have been barred 
by time. These appeals. therefore. should 
fail on this ground but the learned Single 
Judge having examined the arguments on 
merits we might as well examine them 
briefly. 


15. The first argument is based on 
fhe ground of discrimination. It was 
urged that in Rajasthan there were num- 
ber of laws relating to the acquisition of 
land. They provided different measures 
for compensation and it was open to the 
State to apply anv one of them at any 
time and such a state of law was fraught 
with discrimination. The laws referred 
to us were the Raiasthan Land Acauisi- 
ton Act. 1953, the Rajasthan Urban Im- 
provement Act, 1959 and the Rajasthan 
Housing Scheme (Land Acauisition) Act 
(Act No. 40 of 1960). A long debate was 
raised before us on this aspect of the case 
at the time of arguments in appeals but 
after the conclusion of the arguments and 
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before the judgment in these appeals was 
pronounced the Government jssued an 
Ordinance No. 7 of 1972. It was published 
in the Rajasthan Raipatra dated Decem- 
ber 4, 1972. An application was moved on 
behalf of the respondents late in Decem- 
ber, 1972 that the said Ordinance has a 
direct bearing on the points in contro- 
versy in these appeals and the appeals 
may be listed for hearing. An answer 
was filed by the appellants on January 17, 
1973 and the learned counsel for the par- 
ties were heard again on January 31. 1973. 
Poron 5 of the Ordinance No. 7 of 1972 
reads, — 


“5. Validation of certain acauisi- 
tions.— (1) Notwithstanding any iudg- 
ment decree or order of anv Couri to 
the contrary and anything contrary in the 
principal Act. no acquisition of land made 
or purporting to have been made for the 
purpose of improvement or for anv other 
purpose under the principal Act before 
the commencement of this Ordinance and 
No proceedings for acquisition for the said 
purposes pending at the time of com- 
mencement of this Ordinance and no 
action taken or thing done (including any 
order, determination, declaration or de- 
cision made, agreement entered into. or 
notification published) in connection with 
such acquisition or the pending proceed- 
ings, shall be deemed to be invalid or 
ever to have become jnvalid on the eround 
that the proceedings of such acquisition 
or the pending proceedings were initiated, 
proceeded with or completed under and 
in accordance with the provisions con- 
tained in the Raiasthan Land Acquisition 
Act, 1953 (Act No. 24 of 1953). herein- 
after referred to as the Acquisition Act, 
and not under and in accordance with the 
principal Act. and such pending proceed- 
ings shall be continued and completed 
under and in accordance with the provi- 
sions of the Acquisition Act and shall not 
be liable to anv challenge anvwhere on 
the ground that they were continued and 
completed under and in accordance witb 
the Acquisition Act and not under and in 
accordance with the principal Act. 


2. Notwithstanding anv judgment. 
decree or order of any Court to the con- 
trary. no acquisition of land made for the 
purpose of improvement or for anv other 
purposes under the principal Act before 
the commencement of this ordinance and 
No proceedings for acquisition for the 
said purposes pending at the time of 
commencement of this Ordinance, and no 
action taken or thing done (including any 
order, determination or decision made. 
agreement entered into or notification 
published} in connection with such 
acquisition or pending proceedings shall 
be deemed to be invalid or ever to have 
become invalid on the ground that the 
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notice under sub-section (2) of the princi- 
pal Act was issued. or objections under 
sub-section (3) thereof were received and 
heard and findings thereon were given 
by one officer or authority. so autho- 
rised, and the final order of acquisition 
was made without hearing and publish- 
ed by another authorised officer or 
authority for and on behalf of the State 
Government and such pending proceed- 
ings shall be continued and completed as 
above and shall not be liable tọ anv chal- 
lenge anywhere on the ground that the 
motice under sub-section (2) of the prin= 
cipal Act was issued or objections under 
sub-section (3) thereof were received and 
heard and findings thereon were given by 
one officer or authority, so authorised, 
and the final] order of acquisition ‘was 
made without hearing and published by 
another officer or authority for and on 
behalf of the State Government.” 

The effect of this section so far as the 
eases before us are concerned is that 
notwithstanding the existence of the 
Urban Improvement Act, 1959, referred 
to as the principal Act. no proceeding if 
taken under the Rajasthan Land Acaui~ 
sition Act, 1953 will be invalid or to have 
been ever invalid. Confronted with the 
situation the learned counsel for the ap- 
pellants argued that the Ordinance was 
invalid inasmuch as it violates Article 213 
of the Constitution as no circumstances 
existed which rendered it necessary for 
the Governor to take immediate action. 
Reliance was placed on Lakhi Narayan 
Das v. Province of Bihar, AIR 1950 FC 
59 = (51 Cri LJ 921) and R. C. Cooper 
v. Union of India, AIR 1970 SC 564. In 
other words the argument of Mr. S. M. 
Mehta was that Section 5 of the Ordin« 
ance travelled beyond the Preamble „of 
the Ordinance and, therefore. jt was In« 
valid because it does not fulfil the condi- 
tion of the Governor’s satisfaction as re- 
quired by Article 213 of the Constitution. 
In R. Sultan v. Govt. of Andhra Pradesh, 
ILR (1970) Andh Pra 1075 at p. 1089 the 
Jearned Judges observed as follows :— 


“It is true that before the Governor 
promulgates Ordinances, the Governor 
must be satisfied that circumstances exist 
which render it necessary for him to take 
immediate action. He may promulgate 
such Ordinance as the circumstances ap- 
pear to him to reauire. It will thus be 
seen that firstly whether circumstances 
exist which render it necessary for him 
to take immediate action is left to the 
subjective satisfaction of the Governor 
and secondly what Ordinance should be 
issued in the circumstances is also left 
to the Governor. It is plain that the 
Judge of the circumstances on the basis 
` of which the Governor promulgates 


Ordinance is the Governor,” 
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In Lakhi Narayan’s case, ATR 1950 FC 
59 = (51 Cri LJ 921) their Lordships of 
the Federal Court had observed that the 
Governor was not bound to expound the 
reasons for his satisfaction as to the 
existence of such circumstances, 


16. We are not prepared fo hold 
that the Preamble necessarily controls 
the scope of the Ordinance. In the case 
before us the acquisition had already been 
made under the Acquisition Act and it is 
not necessary for us to investigate whe-« 
ther Section 5 of the Ordinance is wider 
in its ambit than the Preamble permits. 
“The proper function of a preamble.” 
says Lord Thring. “is to explain certain 
facts which are necessary to be explained 
before the enactments contained in the 
Act can be understood”. The necessity 
of understanding presupposes some kindi 
of ambiguity and when there is none it 
is hardly necessary to have resort to a 
preamble. In the Sussex Peerage Claim, 
(1844) 11 CL & F. 85, 143 the. Judges 
enunciated the rule regarding the office 
of a Preamble as follows: 


“If any doubt arises from the terms 
employed bv the legislature, it has al~ 
ways been held a safe means of collect~ 
ing the intention to call in aid the ground 
and cause of making the statute, and to 
have recourse to the preamble. which. ac~ 
cording to Chief Justice Dver. is ‘a kev 
to open the minds of the makers of the 
Act, and the mischiefs which they fins 
tended to redress’.” 


But the Earl of Halsbury has said, “if an 
enactment is itself clear and unambigu~ 
ous, no preamble can aualify or cut down 
the enactment”, 


17. In regard fo the objection ree 
Tating to the Rajasthan Housing Scheme 
(Land Acquisition) Act there is twofold 
answer. The first is a concession made 
by Mr. S. K. Tiwari, learned Deputy. 
Government Advocate that the compen= 
sation regarding the acquisition of land 
in the appeals before us was calculated 
by reference to the notification under 
Section 6 of the Acquisition Act and was 
regulated by Section 23 thereof and was 
in no manner influenced by the Rajas- 
than Housing Scheme (Land Acquisition} 
Act (No. 40 of 1960). On this concession 
the learned counsel for the appellants 
abandoned the argument of discrimina» 
tion on account of the Raiasthan Housa 
ing Scheme (Land Acquisition) Act (No. 
40 of 1960). The second argument fs thaf 
the notification under Section 4 in the 
eases before us was issued on June 9, 1960 
whereas the Raiasthan Housing Scheme 
(Land Acquisition) Act (No. 40 of 1960} 
came into force on November 9, 1960. and 
therefore this Act was not in existence 
at the time of the notification under Sees 
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tion 4 and no freezing of the prices under 
_Act 40 of 1960 was relevant for the dis- 
pute before us. 


18. Another argument under Arti- 
ele 14, which we might notice, is whe 
ther the appellants were treated diffe- 
rently in regard to the allotment of land 
than some other people whose Jands were 
acquired. To some of the persons land 
was allotted as much in area as it was 
taken, To others more land was given 
than what was taken. We cannot spell 
out anv discrimination on this ground be- 
cause for the purposes of planning certain 
adjustments of land in carving out plots 
of reasonable sizes and fitting them in 
the general pattern such adjustments 
are jnevitable. Learned Deputy Govern=- 
ment Advocate argued that assuming thaf 
the Land Acquisition Officer showed some 
favour to some people in the matter of 
allotment of land. it is the conduct of 
an individual officer and not the fault 
of the respondents. We are in agreement 
with the conclusions reached by the 
learned Single Judge on this aspect of 
the matter and so also in regard to the 
question of granting of loans, ete. tha 
mo cash of discrimination has been mada 
ou { 


19. The argument that the notifi- 
eations under the Acquisition Act wera 
unauthorised ig equally untenable for 
the reasons given by the learned Single 
Judge. Apart from that in none of the 
petitions from which the present 17 an< 
peals arise this sround has been taken. 
We are, therefore, unable to entertain it. 


~ 20. Now comes the attack under 
Article 3t of the Constitution. The first 
argument was that the notifications under 
Sections 4 and 6 spoke of the planned 
development of Jaipur city. It was not 
a precise public purpose but was too 
vague. Before this Court in two writ 
petitions concerning lands situated in vil- 
lage Bhoipura itself the expression 
"planned development of the city of Jai- 
pur” came to be examined bv two dif- 
ferent Benches of this Court and no fault 
was found with the expression on the 
ground of vagueness. The first is Smt. 
Laxmi Devi Sogani v. State of Raiasthan, 
{Civil Writ No. 475 of 1961, decided on 
18-4-1963 (Rai) by Ranawat. C. J. and 
Tyagi, J.) and the second is Ramanand 
v. State of Rajasthan. (Civil Writ Petn. 
No, 389 of 1961 decided on 4-5-1965 (Rai) 
by Bhandari and Tyagi, JJ.). In Laxmi 
Devi Sogani’s case agricultural land_ in 
village Bhoipura near the city of Jaipur 
was decided to be acauired by the U. L B. 
The jearned Judges held, — 


tIn notification under Section 6 that 
was issued in the instant case a declara- 
tion was made that the land was required 
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for a public purpose, namely. the planned 
development of the city of Jaipur. This 
purpose js obviously a public purpose.” 
And this was followed in Ramanand’s 
case, 


_ 2L Mr. Garg invited our atten- 
tion to the Supreme Court Civil Appeals 
Nos. 2356 of 1968, 1139. 1140. 1475, 1476 
and 1785 of 1971 and 1888 of 1970: Mun- 
shi Singh y. Union of India decided on 
23-8-1972 = (reported in AIR 1973 SC 
T1150). This case is clearly distinguishable 
from the appeals before us. In Munshi 
Singh’s case 34,000 acres of land in 50 
villages around Ghaziabad were sought to 
be acquired ‘for the planned development 
of the area’; There was no indication in 
the notification as to whether the land 
would be utilised for the purposes of 
U. P. State Industrial Corporation or the 
Improvement Trust Ghaziabad. There 
‘was no mention whether the development 
was for residential sites or commercial or 
industrial purpose. The Supreme Court 
also gave opportunity to the State to 
amend. the return filed by it and vet the 
Specific purpose of the development re- 
mained obscure. In the case before us 
the planned development is not of an area 
but of the city of Jaipur. The land was 
acquired for the Urban Improvement 
Trust. The planned development of the 
particular area of Chak Bhoipura seems 
to have been well known to the people 
of the city of Jaipur because this was the 
Chak which was involved in the two ear- 
fier decisions of this Court. Had the 
appellants cared to file obiections under 
S. 5-A of the Acquisition Act they could 
have contested the purpose, ascertained 
the details rather than vaguely saving that 
the purpose was vague. S. 5-A of the Ac- 
quisition Act provides that anv person 
interested in any land in respect of 
which notice has been given under 
sub-section (5) of Section 4 and which 
has been proposed to be acquired 
for public purpose mav within 30 davs 
after the service of the public notice 
object to the acquisition of the land. 
Every objection under sub-section (1) 
shall be made to the Collector in writ- 
ing and the Collector shall give an op- 
portunity to the objector of being heard. 
either in person or by pleader and after 
making such enauiry, as he thinks neces- 
sary, submit the case for the decision of 
the State Government together with the 
record of the proceedings held by him 
and the report containing his recommen 
dations on the objection. This is a salu~ 
tary provision providing adequate op- 
portunity to a person who has a griev- 
ance with regard to the public purpose 
or matters connected therewith. This was 
not resorted to. The petitioners them- 
selves admit in the amended petition 
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paragraph 2 (2) that the land was being 
required for residential sites. To assail 
the notification in this case under Sec- 
tion 4 without filing objection under Sec- 
tion 5-A but after due participation in the 
acquisition proceedings and without rais- 
ing anv specific plea as to the vagueness 
of the public purpose. in our opinion. is 
both uniustified and belated. The Supreme 
Court case is accordingly distinguishable. 
We might repeat that the notification 
under S. 4 was issued on June 9, 1960 
and it is now being attacked in January 
1970 on the ground of vagueness because 
the prices have shot up. We find no force 
in this contention and also have no rea- 
son to differ with the view taken in the 
two earlier cases of this Court already 
mentioned. 


22. The second ground of attack 
under Article 31 is that the compensa- 
tion in the language of their Lordships 
of the Supreme Court in N. B. Jeejeebhoy 
v. Asstt. Collector, Thana. AIR 1965 SC 
1096 and P. Vairavelu Mudaliar v. Sp. 
Dy. Collector, AIR 1965 SC 1017 has 
been held to be the just equivalent of 
the property acquired. Under Sec. 23 
of the Acquisition Act there is no provi- 
sion for taking into consideration the 
potential value of the land. The real 
grievance is that this land. which is be- 
ing acauired for a negligible price shall 
be sold at an exorbitant price bv the Im- 
provement Trust to the public. In the 
famous Bank Nationalisation case. AIR 
1970 SC 564. Shah, J. observed in para~ 
graph 103 as follows:— 


“The important method of determi- 
nation of compensation are— (i) market 
value determined from sales of compar- 
able properties, proximate in time to the 
date of acquisition. similarly situate, and 
possessing the same or similar advantages 
and subject to the same or similar dis- 
advantages. Market value is the price 
the propertv may fetch in the open 
market if sold by a willing seller un- 
affected by the special needs of a parti- 
cular purchase; or exewavgecna 


The learned Deputy Government Advo~« 
cate urged that there is no data supplied 
by the appellants in their petitions as to 
what would have been the potential value 
assuming that it could be taken into con~ 
sideration for the purpose of determining 
compensation. The data on this aspect 
of the matter is wanting in the petitions. 
An examination of this plea would neces- 
sarily entail a scrutiny of material which 
is not before us and we are not prepared 
to entertain this argument in these ap- 
peals, 

23. Learned Deputy Government 
Advocate also invited our attention to 
United States v. W. G. Reynolds, AIR 
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1971 USSC 21. It has been held in this 
case that “The ‘market value’ of pro« 
perty condemned can be affected, adverse- 
ly or favourably. by the imminence of 
the very public project that makes the 
condemnation necessary. To permit come 
pensation to be either reduced or in« 
creased because of and alteration in mar< 
ket value attributable to the project it- 
self would not lead to the ‘just compen 
sation’ that the Constitution requires.” 
The purpose of citing this authority by 
the learned Deputy Government Advo-« 
cate appears to be that when the Im» 
provement Trust makes a proper lav out 
it prevides amenities such as roads, 
sewage, public parks. laving of electric 
lines, etc. then the value of the land 
naturally rises and this enhancement is 
due to the project of the planned de= 
velopment itself. It cannot be taken into 


account. We cannot sav this argument 
has no force. 
24. Lastly, Mr. Rastogi argued 


that in appeal No. 335/71 land bearing 
No. 212/505 was not notified under Sec- 
tion 4 or under Section 6 of the Acquisi= 
tion Act, This chunk of land measures 4 
biswas and the appellant is entitled to 
the same treatment as the learned Single 
Judge has given in Writ Petitions Nos, 
150, 188 and 189 of 1970. Jt was also 
argued by Mr. S. M. Mehta that lands 
bearing No. 266/520 and 267/521 measur~ 
ing 4 biswas and 2 biswas respectively 
were not notified under Sections 4 and 6 
and they deserve to be treated in a simi 
Tar fashion. As the learned Single Judge 
despite holding that the vetitions were 
delayed granted relief to others in regard 
to Jands which were not included in the 
notifications under Sections 4 and 6. we 
consider jt just and proper to grant simi-~ 
Tar relief in our appellate jurisdiction in 
regard to the lands bearing khasras Nos. 
266/520, 267/521 and 212/505 and the res= 
pondents are directed not to take posses- 
sion of these lands because they were nof 
duly notified under Sections 4 and 6 of the 

Acquisition Act. 
25. Excepting f this extent these 
appeals fail and are dismissed with costs. 
Appeals dismissed, 
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_ Brijlal and another, Appellants v. 

Premchand, Respondent. 

Second Appeal No. 305 of 1966. D/« 
29-1-1973, against judgment and decree 
of Dist. J., Aimer, D/- 5-2-1966. : 

(A) Civil Procedure Code (1908), Sec- 
tion 100 — No absence of reasonable and 


CQ/FQ/B30/73/AGT 





M974: 
probable eause for institution of complaint 
»— fs a finding of fact — Not challenge- 
able in second appeal, Case law discus- 
sed. (Paras 8, 10) 

(B) Delhi and Aimer Rent Control 
Act (1952), Sections 2 (g), 41 — Tenant in 
Section 41 }— Meaning of. 

Section 41 clearly indicates that the 
word tenant must not be given the same 
restricted meaning as in Section 2 (g). In 
the subject and context of Section 41 the 
word tenant is used in a wider sense in- 
eluding an occupant holding under an- 
other tenant, (Para 13) 

(C) Torts — Malicious prosecution — 
Suit for damages — Proof —— Function of 
Court, 

The function of the Court is to see 
whether the prosecution was lodged with- 
out any reasonable and probable cause. 
That requirement does not require the 
complainant’s conviction as to the guilt or 
even maintainability of the criminal pro- 
ceedings. It was enough if he were satis- 
fied that there was a proper case to ap- 
proach the Court. Hence he cannot be 
punished for his view of the law coming 
to be proved as being wrong. 

The fact that the complaint was dis- 
missed by the Appellate Court did not 
mean that there was want of reasonable 
and probable cause for the defendant 
prosecutor to lodge the complaint. nor an 
untrue statement of fact in the complaint 
would render it one without reasonable 
and probable cause. 1971) Rai LW 430, 
Rel. on. (Paras 13, 14, 15) 

S. K. Jindal with H. M. Lodha and 
L. M. Lodha, for Appellants; D. P. Gupta, 
for Respondent. 

JUDGMENT :— This fs a.second ap» 
peal by the plaintiffs in a suit for malici- 
ous prosecution, 

2. Briefly stated, the plaintiffs” 
Case as narrated in the plaint is like this: 


3. On 26-12-1956 the defendant- 
respondent filed a complaint under Sec- 
tion 41/44 of the Delhi and Ajmer Rent 
Contro] Act, 1952, hereinafter referred to 
as the Act, against the plaintiffs in the 
Court of the Citv Magistrate, Aimer. al- 
Jeging therein that plaintiff No. 1 Brijlal 
was the landlord of the defendant, that 
plaintiff No. 2 Jagmohan was the rent 
collecting agent of plaintiff No. 1 and that 
on 29-11-1956 the plaintifis had cut off 
electric connection of the premises oc- 
cupied by the defendant and were there- 
fore liable to prosecution. ‘The complaint 
was tried by the First Class Magistrate, 
Ajmer, who acquitted plaintiff No. 2 but 
convicted plaintiff No. 1 under Section 
41/44 of the Act and sentenced him to a 
fine of Rs. 100/-. On appeal. the learned 
Additional Sessions Judge. Aimer, acquit- 
ted plaintiff Na. 1 also. The plaintiffs’ 
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case further is that the complaint filed by 
the defendant was without reasonable 
and probable cause, false to his know= 
ledge and actuated by malice. The plain- 
tiffs further pleaded that there was never 
the relationship of the landlord and the 
tenant between plaintiff No. 1 and defen- 
dant, that the plaintiff No. 2 was not the 
rent collecting agent of plaintiff No. 1 
and that the electrice connection was 
never cut off by or at the instance of the 
plaintiffs, On the above facts. plaintiffs 
No. 1 and No. 2 claimed separate damages 
for malicious -prosecution in the sum of 
Rs. 1,799/14/- and Rs. 1,000/2/~ respective- 
ly. The defendant in his written state- 
ment admitted having filed the complaint 
against the plaintiffs as also the fact that 
the plaintiff No. 2 was acquitted by the 
trial Court and the plaintiff No. 1 was 
acquitted, by the appellate Court. He 
denied the allegation that the complaint 
was filed with malice and without rea- 
sonable and probable cause. He also de= 
nied the allegation that the electric con- 
nection was not cut off by or at the in- 
stance of the plaintiffs. The deferdant 
alleged that the plaintiff No. I was the 
owner of the house No. AMC/13/472 
situated in Ajmer, that in January 1954 
the plaintiff No. 1 kept him as a tenant 
in respect of a portion of the said house 
and that the plaintiff No. 2 who was stu- 
dent in those days. was in occupation of 
a room in the said house and he used to 
collect rent from him and other tenants 
and pay the same to the plaintiff No. f. 


4, The trial Court after framing 
issues and recording evidence of the par- 
ties held that the complaint filed by the 
defendant was without reasonable and 
probable cause and was malicious. On 
the question of damages, the trial Court 
allowed a sum of Rs. 1,659.87 p. to the 
plaintiff No. 1 and a sum of Rs. 820/- to 
the plaintiff No. 2 and decreed the plain- 
tiffs’ suit accordingly. On appeal bv the 
defendant, the learned District Judge, 
Ajmer, found the following facts proved 
from the evidence on record: (1) That 
the plaintiff No. 1 was the owner of the 
house AMC/13/472 which was let out to 
the plaintiff No. 2 by the plaintiff No, H, 
(2) That the defendant was kept in a pore 
tion of the house by the nlaintiff No. 2 
within the knowledge of the plaintiff 
No. 1 and therefore the defendant was a 
sub-tenant in the premises and he had a 
right to proceed against fhe plaintiff 
under Section 41/44 (4) of the Act, (3) 
That the defendant remained without 
supply of electric energy from 29-11-1956 
to May 1957. (4) That the plaintiff No. B 
had a hand in denying the use of the 
electric energy to the defendant and (5} 
that the supply of electric engergy was 
disconnected with a view to compel the 


t 


126 Raj. [Prs. 4-6] 


defendant to leave the premises. On the 
above facts, the learned District Judge 
came to the conclusion that the complaint 

. filed by the defendant was iustified and 
was not at all without reasonable and 
probable cause. He accordingly allowed 
the appeal filed by the defendant and dis- 
missed the suit. Aggrieved by the appel- 
late judgment and decree, the plaintiffs 
have preferred this second appeal. 


5. The learned counsel for the 
defendant-respondent raised a prelimi- 
nary point that the finding of the appel- 
late Court that there was no absence of 
reasonable and probable cause for the 
institution of the complaint by the de- 

- fendant is a finding of fact and it cannot 
be challenged in second appeal. Reliance 
was placed on Bhanwarsingh v. Banii, 
AIR 1951 Raj 160: Dharamnath v. 
Mohammad Umar Khan, AIR 1939 All 
554; Chellu vy. Municipal Council. Pal- 
ghat, AIR 1955 Mad 562; Kommalapati 
Venkatadri v. Pinninti Chandravya. AIR 
1956 Andh Pra 174: Municipality of 
Ahmedabad y. Panubhai Laliibhai, AIR 
1935 Bom 355: Pragii Valii v. Venilal 
Maganlal, ATR 1952 Sau 9; Sama Nathu 
v, Kachara Mavji. AIR 1952 Sau 16 and 
Gobindchandra Sambarsingh v. Upendra 


Padhi, AIR 1960 Orissa 29. It was held. 


in the aforesaid cases that the question 
as to absence of reasonable and probable 
cause and malice was one of fact which 
cannot be gone into in second appeal. The 
decisions in most of these cases are based. 
on the observations of their Lordships of 
the Privy Council in Pestonii Muncherji 
Mody v. The Queen Insurance Co., (1901) 
ILR 25 Bom 332 (PC). In that case, the 
plaintiff claimed Rs. 3,00,000/- as damages 
for malicious prosecution. The trial Court 
as well as the High Court held that the 
plaintiff had failed to prove the existence 
of reasonable and probable cause and 
malice (sic). ‘The suit was therefore dis- 
~ missed by both the Courts. The case then 
came before the Privy Council on a certi- 
ficate granted by the Bombav High Court 
that the appeal involves a substantial 
question of law. Their Lordships of the 
Privy Council held that the certificate 
must have been granted under mis« 
apprehension and observed as follows: 


“It appears to their Lordships that the 
only question involved is a question O 
fact on which there are concurrent find- 
ings. It is quite true that according to 
English law it is for the Judge and not 
for the jury to determine what is rea- 
gonable and probable cause in an action 
for malicious prosecution. The jury 
finds the facts. The Judge draws the 
proper inference from the findings of the 
jury. In that sense. the question is a 
queetion of law. But where the case is 
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tried without a jury there js really noth- 
ing but a question of fact and a question 
of fact to be determined by one and the 
Same person. It appears to their Lorde 
ships that the certificate allowing the apa 
peal to Her Majesty must have been 
granted under a misapprehension.” 


In reply, the learned counsel for the 
plaintiffs further argued that the finding 
on the question as to whether or not there 
Was reasonable or probable cause is a 
question of law or at any rate, one of 
mixed question of law and fact upon 
which interference jn second appeal is 
permissible. In support of his contention, 
he cited Narayana Mudali vy, Periya 
Kalathi, AIR 1939 Mad 783: Kanshiram 
Munshiram v. Rama Mal Gobindaram, AIR 
1932 Lah 183: Basantrai y. Gangaram. ATR 
1932 All 386; Nagendranath v. Basantadas, 
AIR 1930 Cal 392: Mohd. Haroon v. Asghar 
Husain, AIR 1932 Pat 91; Naik Pandey 
v. Bidya Pandey, AIR 1916 Pat 174; 
Fatehchand v. Kunjbeharilal, AIR 1940 
Oudh 320 and Ajodhia Prasad v. Parash- 
ram, AIR 1933 Nag 23. The gist of all 
these cases is that though the basis for 
finding of absence of reasonable and pro- 
bable eause and the presence of malice 
consists in matters of fact, the inference 
that should be drawn from the proved 
facts and the question whether such facts 
are sufficient to establish the absence of 
reasonable and probable cause and the 
presence of malice are matters of law 
upon which the interference in second 
appeal is permissible. It is note-worthy 
that in the first five cases the decision of 
the Judicial Committee in Pestonii’s, case, 
(1901) ILR 25 Bom 332 (PC) was not Te- 
ferred to at all. In the Tast three cases, 
Pestonji’s case was considered but it was 
distinguished or explained away. In Naik 
Pandey's case. AIR 1916 Pat 174, Mule- 
lick, J. observed as follows:— 


“Although there are certain expres- 
sions used in (1901) ILR 25 Bom 332 (PCJ 
to the effect that in India in trials with- 
out a jury the question of reasonable and 
probable cause and malice becomes a 
question of fact, it is clear that those ex< 
pressions were used only in reference to 
the propriety of a certificate for appeal 
to the Privy Council. The ruling in fact 
expressly accepts the general doctrine 
that the question of reasonable and pro- 
bable cause and of malice is one for the 
Judge, a question of law’. 


6. In Fatehchand’s case AIR 1940 
Oudh 320, Radhakrishna, J., observed: 


“In my opinion, the presence or ab- 
sence of reasonable and probable cause is 
a question relating to the state of the 
mind of the accuser and has to be infer- 
ted from the facts of each narticular case. 
To my mind, the question whether the 
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inference from certain facts is correct or 
not ig a question of Jaw. In Pestonii’s 
case, (1901) ILR 25 Bom 332 (PC) the 
question of malice and the absence of 
reasonable and probable cause had been 
decided against the plaintiff by Courts in 
India, who had obtained a certificate that 
the appeal involved a substantial ques- 
tion of law. Their Lordships of the Privy 
Council held that the certificate that the 
appeal involved a substantial question of 
law must have been granted under a mis- 
apprehension.” 

Radhakrishna, J. then quoted the rele- 
vant observations of their Lordships of 
mE Privy Council and observed as fol- 
ows: : 


“In my humble opinion their Lord- 
ships of the Privy Council in observing 
as above did not lay down that the deter- 
mination of what is reasonable and proa 
bable cause in an action for malicious 
prosecution in a suit in India is deter- 
mining a question of fact not open to 
consideration in second appeal. All that 
their Lordships meant was that the de- 
termination of reasonable and probable 
cause in a given case was not a substan- 
tial question of law within the meaning 
of Section 600 of the Act (14 of 1882) = 
Section 110 of the present Civil P. C.” 


7 In Ajodhiaprasad’s case, AIR 
1933 Nag 23, Grille A. J. C. observed: 

“It appears to me that this dictum 
can only have been intended to apply in 
respect of the propriety of granting a 
certificate for leave to appeal to the Privy 
Council. The question as to what con< 
stitutes the existence or absence of rea- 
sonable and probable cause is a mixed 
question of Jaw and fact. This doctrine 
their Lordships accept in stating that the 
jury finds the facts and the judge draws 
the proper inferences from those findings. 
Where the Judge is both judge of fact 
and of law I venture to think that it is 
impossible that their Lordships intended 
to lay down that while the judgment of 
the appellate Court is unappealable in 
respect of facts, it is unappealable in tes- 
pect of the correctness of the inferences 
to be drawn from those facts.......cs0. 


8. With great respect to the Jearn= 
ed Judges. the grounds on which Pes- 
tonfi's case (1901 ILR 25 Bom 322 (PC) 
was distinguished are, in my opinion, 
neither sound nor convincing. Their 
Lordships of the Privy Council in Pes- 
tonji’s case laid down in very clear terms 
that the question as to the existence of 
reasonable and probable cause and malice 
is a question of fact. In my opinion, it 
fs immaterial whether the said dictum 
was laid down in connection with the 
propriety of the certificate or otherwise. 
Their Lordships no doubt observed that 
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according fp the English Jaw the infer~ 
ence as to reasonable and probable cause 
is drawn by the judge and not by the 
jury but they made distinction with the 
trial by jury and that by a iudge and 
held that where the case is tried without 
a jury. inference of reasonable and pro- 
bable cause is really nothing but a ques- 
tion of fact. It is true that in England 
where a trial is by a jury the question 
of absence of reasonable and probable 
cause would be considered a question of 
Jaw in a limited sense that it has to ba 
decided by a judge but the same conside- 
ration cannot prevail in India wiee the 
trial is by a judge. 


= 9 — Again, their Lordships of the 
Privy Council in C. Sabhapathi v. G. 
Huntley. AIR 1938 PC 91 held that the 
finding of the learned Judge of the first 
instance on the question of malice is a 
finding of fact. The state of man’s mind 
is as much a fact as the state of his diges- 
tion. Their Lordships accordingly saw no 
reason for disturbing the finding of the 
lower Court on the question of fact. 


‘10. The main basis for holding 
that the question as to absence of reason-~ 
able and probable cause and malice is a 
question of Jaw appears to be that the find 


‘ing of reasonable and probable cause and 


the presence of malice are matters of in- 
ference to be deduced from basic or prova 
ed facts but that is not sufficient to make 
the question one of law or one of mixed 
question of law and fact unless there are 
legal principles to be applied to the basic 
facts before the ultimate conclusion is 
drawn. As no legal principles arise for 
application to the determination of the 
question of reasonable and probable cause 
and the question of malice, it cannot be 
said that the determination of those 
questions on the basis of inference drawn 
from: basie or proved facts would make 
them questions of law or mixed ques< 
tion of law and fact. In Sree Meenakshi 
Mills Ltd. v. Commr. of Income-tax. AIR 
1957 SC 49 one of the principles laid 
down by their Lordships of the Supreme 
Court is that “when the finding is one 
of fact, the fact itself is an inference 
from other basic facts will not alter its 
character as one of fact.” A finding of 
fact therefore does not cease to be a 
finding of fact merely because it is in the 
nature of an inference to be drawn from 
certain proved facts. I am therefora 
clearly of the view that the question as 
to the existence or absence of reasonable 
and probable cause and malice is a ques= 
tion of fact and cannot be gone into in 
second appeal unless, of course. it is 
shown that the facts on which the infer- 
ence of existence or absence of reason= 
able and probable cause and malice is 
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based are not supported by evidence or 
that the inference drawn is perverse. 

11. On merits the learned counsel 
for the plaintiffs challenged the correct- 
ness of the finding as to the existence of 
reasonable and probable cause on the 
ground that the facts on the basis 
of which the inference of existence 
of reasonable and probable cause was 
drawn are based on no evidence. In this 
connection, he drew my attention to Sec- 
tions 2 (i). 41 and 44 (4) of the Act and 
raised the following points :— 

1. That the defendant was neither a 
tenant nor a sub-tenant within the defini- 
tion of ‘tenant’ given in Section 2 (i) of 
the Act. 

2. That the only person entitled to 
file a complaint under Section 44 (4) of 
the Act is the tenant and since the de- 
fendant was not the tenant. he had no 
right to file the complaint against the 
plaintiffs. 


3. That the defendant in his com- 
plaint falsely mentioned that he was a 
tenant of the premises knowing fully well 
that he was not so. 


4. That the complaint under Sec. 44 
(4) of the Act could not be filed without 
taking proceedings under Section 41 of 
the Act. 


12. Before dealing with these 
points, it will be proper to note what is 
meant by the expression ‘reasonable and 
probable cause. This expression was 
defined by Hawkins. J.. in Hicks v. Faulk- 
ner, (1881) 8 QBD 167 as meaning “ an 
- honest belief in the guilt of the accused 
based upon a full conviction founded upon 
reasonable grounds of the existence of a 
state of circumstances, which, assuming 
them to be true, would reasonably lead 
any ordinarily prudent and cautious man, 
placed in the npsition of the accuser, to 
the conclusion that the person charged. 
was probably guilty of the crime imput- 
ed.” The above definition was approved 
by the House of Lords in Horniman vV. 
Smith, 1938 AC 305. In the present case 
in the light of the above, it has to be 
seen whether the defendant was justified 
in filing the complaint against the plain- 
tiffs. The defendant was in occupation 
of a portion of the house belongings to 
plaintiff No. 1. He was allowed to occupy 
the same in Jan. 1954 by plaintiff No. 2 
who was the tenant of the house. It is 
further not in dispute that the defendant 
was enjoying the facility of electricty 
before it was disconnected on 29-11-56. 

The disconnection of the electricity 
enjoyed by the defendant was in con- 
sequence of the letter Exhibit 12 which 
the plaintiff No. 1 filed before the au- 
thorities of the electrical company with 
the prayer that the meter installed in the 
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premises occupied by the defendant þe 
shifted. Before filing the complaint, the 
defendant gave notice Exhibit 28 to both 
the plaintiffs on 8-12-56 wherein it was 
specifically mentioned that the plaintiffs 
had cut off electric conection without any 
Treason and rhyme. The replv of plaintiff 
No. 1 to this notice is Exhibit 30 dated 18- 
12-56. and that of plaintiff No. 2 is Exhibit 
26 dated 23-12-56. It is significant to note 
that the plaintiffs in their replies to the 
notice did not deny the fact that they had 
disconnected the electric connection of the 
defendant’s premises. Jf they had no 
hand in the disconnection of the electri- 
city, they would have stated that they 
bad rothing to do with the disconnection 
of the electricity. Then. again the entry 
Exhibit 51 dated 8-12-1956 in the regis- 
ter of the electrical company shows that 
the disconnection was at the request of 
the consumer, namely. plaintiff No. 1. 
All these facts reasonably lead to the 
conclusion that the defendant was de- 
prived of the use of the amenity of the 
electricity by the connivance of both the 
plaintiffs. It was only after the replies 
of the plaintiffs were received that the 
defendant filed the complaint on 26-12- 
1956. In these circumstances, it cannot 
be said that the defendant had no honest 
belief in the guilt of the plaintiffs or that 
the complaint filed by him was not 
founded on reasonable grounds. The con- 
tention on behalf of the plaintiffs is that 
the defendant had no locus standi to file 
a complaint under Section 44 (4) of the 
Act as he was neither a tenant nor a sub- 
tenant of the premises occupied bv him. 
The learned counsel in this connection 
referred to the definition pf the word 
‘tenant’ given in Section 2 (i) and also to 
Sections 41 and 44 of the Act. The de- 
finition of ‘tenant’ given in Section 2 (i) 
runs as under :— 

“Section 2. Definitions.. In this Act, 
unless the context otherwise requires,— 

(a) (b) XX XX 

(i) ‘tenant? means any person by ` 
whom or on whose account rent is pay- 
able for any premises and includes such 
sub-tenants and other persons as have 
derived title under a tenant under the 
provisions of anv law before the com- 
mencement of this Act.” 
The Act came into force on 9-6-1952 
vide notification No. S. R.O./10/6 dated 
8-6-1952 published in the Gazette of 
India dated 7-6-1952 Part II. Section 3. 
The defendant came into possession of 
the premises with the permission of plain- 
tiff No. 2 on 4-1-1954. Strictly speaking 
therefore the defendant was neither a 
tenant nor a sub-tenant within the defini- 
tion of Section ? (i) of the Act. 


_. 3 Sections 41 and 44 (4) of the 
Act run as under :— 
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, “Section 41. Cutting off or withhold- 
ing essential supply or service— (1) No 
Tendlord either himself or through any 
p2rson purporting to. act on his behalf 
shall without just or sufficient cause cut 
oF or withhold any essential supply or 
service enjoyed by the tenant in respect 
of the premises let to him. 

(2) If a landlord contravenes the pro- 
visions of sub-section (1), the tenant may 
make an application to the Court com- 
Plaining of such contravention. 

(3) Ig the Court is satisfied that the 
essential supply or service was cut off or 
withheld by the landlerd with a view to 
compel the tenant to vacate the premises 
ar to pay an enhanced rent, the Court 
may pass an order directing the landlord 
to restore the amenities immediately 
tending the inquiry referred to in sub- 
section (4). 

Explanation.— An interim order may 
ke passed under this sub-section without 
giving notice to the landlord. 

(4) If the Court on inquiry finds that 
the essential supply or service enioyed 
by the tenant in respect of the premises 
was cut off of withheld by the landlord 
without just or sufficient cause, he shall 
make an order directing the landlord to 
restore such supoly or service. 

(5) The Court may in its discretion 
direct that compensation not exceeding 
fifty rupees— 

(a) be paid to the landlord by the 
tenant, if the apnlication under sub-sec-~ 
tion (2) was made frivolously or vexa- 
tiously: 

(b) be paid to the tenant by the land- 
lord if the landlord had cut off or with- 
held the supply or service without just or 
sufficient cause. 

Explanation. In this section, “es- 
sential supply or service” includes supply 
cf water, electricity, lights in passages 
and on stair cases, conservancy and sani- 
tary services.” 

Section 44, Penalties— (1) to (3) xx xx 

(4) If anv landlord contravenes the 
provisions of Section 41, he shall be 
punishable with fine which may extend 

' to one hundred rupees.” 

A plain reading of Sections 41 and 44 
(4) of the Act would reveal that there is 
nothing to suggest that the complaint 
under Section 44 (4) of the Act lay only 
after taking steps in the Civil Court under 
£. 41 of the Act. Under Section 44 (4), 
a landlord is liable to be nrosecuted if he 
has withheld the supply of electricity 
enjoyed by the tenant without just or 
sufficient cause and thereby contravened 
the provisions of sub-section (1) of Sec- 
tion 41 of the Act. The contention of the 
Jearned counsel for the plaintiffs is that 
because the defendant was not the tenant, 
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it cannot be said that the landlord with- 
held the supply of electricity enioved’ by 
the tenant and thereby he contravened 
the provisions of Section 41 of the Act. ~ 
The question that arises is what is meant 


_ by the word ‘tenant’ used in Section 41 


of the Act and whether it has the same 
meaning as defined in Section 2 (i) of the - 
Act? 

Section 2 begins by enacting “In this 
Act unless otherwise the context re- 
quires” and therefore it cannot be said 
that the word ‘tenant’ must be given the 
same meaning as defined in Section 2 (i) 
of the Act throughout the Act. Thus. if 
there is any repugnance in the meaning 
of the word ‘tenant’ as defined in the in- 
terpretation section with the subject or| - 
context in Section 41, the Court will have 
to modify the meaning accordingly hav- 
ing regard to the scope and object of the 
section and the evil the law intended to 
prevent. It may be that the word ‘tenant’ 
used in Section 41. has been used by the 
Legislature not in a-restricted sense of] - 
the word as defined in Section 2 (i) of 
the Act but in a wider sense meaning an 
occupant holding under another in ac- 
cordance with its ordinary dictionary 
meaning, I need not go into the ques- 
tion what meaning should be viven to the 
word ‘tenant’ in Section 41 of the Act. 
The question before me is can it be justi- 
fiably held that the complaint was lodged 
without any just and probable cause 
simply because the defendant could not 
examine the nice and difficult question 
of law like an astute lawyer. The 
learned counsel for the plaintiffs may be 
right in his contention that the defendant 
had no locus standi to file the complaint 
under Section 44 (4) of the Act. but, in 
My opinion, this was a matter for consi- 
deration of the Criminal Court. In these 
civil proceedings for the recovery of the 
damages the function of the Court is to] . 
see whether the prosecution was lodged 
without any reasonable and probable 
cause. The prosecutor need not be con- 
vinced as to the guilt or maintainability 
of the criminal proceedings before he files 
the complaint. He may only be satisfied 
that there is a proper case to approach 
the Court, 


14. In Badriprasad v. Jagannath,! 
1971 Rai LW 430. Bhargava, J. observed. 
that the correct rule in such cases is that 
where difficult, doubtful and nice ques-, 
tions of law are involved and the per-' 
son in position of the prosecutor cannot 
be expected to form correct opinion of 
them, he cannot be made liable in an’ 
action for damages for malicious prose-| 
cution simply because his view of law was: 
wrong. In the present case, there was 
good ground for the defendant to prose- 
cute the plaintiffs as he had been deprived 
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of the electric energy by the plaintiffs 
with a view to force him to vacate the 
premises. Again, the Criminal Court not 
only entertained the complaint but also 
found plaintiff No. 1 guilty of the charge 
under Section 44 (4) of the Act. Tt is 
also noteworthy that the High Court, too, 
while setting aside the interim order 
passed by the Criminal Court directing 
the plaintiff No. 1 to restore the amenity 
of the electricity to the defendant, speci- 
_fically ordered that the defendant may, 
however, continue the proceedings re- 
garding commission of the offence under 
Section 44 of the Act. It is a different 
matter that the appellate Court acauitted 
the plaintiff No. 1 as. in its opinion, the 
defendant was not entitled to initiate cri- 
minal proceedings but that does not mean 
that there was want of reasonable and 
probable cause for the defendant to lodge 
the complaint, 


i. The learned counsel for the 
plaintiffs laid great stress on the fact that 
in the complaint the defendant knowing- 
ly made a false averment that he was the 
tenant of the premises and that the pre- 
mises were let out to him by the plain- 
tiff No. 1. Assuming that to be correct, 
that was not the only allegation on which 
the complaint was based. There were 
other allegations which were found to be 
true, As a matter of fact, the allegation 
about the defendant being a tenant was 
not of much consequence as he was cer- 
tainly occupying the premises with the 
permission of the plaintiff No. 2 and this 
fact was within the knowledge of the 
plaintiff No. 1. At any rate. the defen- 
dant was certainly an aggrieved person 
as he was deprived of the use of electri- 
city and in the circumstances if he filed 
the complaint, it cannot be said that there 
was want of reasonable and probable 
cause, 


16. Lastly. it was argued on behalf 
of the plaintiffs that so far as the plain- 
tiff No. 2 was concerned, there was cer- 
tainly want of reasonable and probable 
cause for filing the complaint against him 
as the defendant failed to prove that he 
was a collecting agent on behalf of the 
plaintiff No. 1. I find no substance in 
the above contention. The plaintiff No. 2 
permitted the plaintiff No. 1 to shift the 
meter installed in the premises occupied 
by the defendant without consulting the 
defendant. The meter which was to be 
shifted was installed in the room occupied 
by the defendant and the plaintiff No. 2 
before permitting the plaintiff No. 1 to 
shift the meter should have consulted the 
defendant and obtained his consent. But 
that was not done. Again, the plaintiff 
No. 2. as already stated above. did not 
sav in his reply to the notice sent bv the 


defendant that he had no hand in the- 
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disconnection of the electricity. These 
facts clearly suggest that the plaintif - 
No. 2 was hand-in-glove with the plain- 
tiff No. 1 in depriving the defendant from 
the use of electricity with a view to com- 
pel him to vacate the premises. Having 
regard to the circumstances of the case, 
the plaintiffs have failed to prove that 
they were prosecuted without reasonable 
and probable cause. 
17. The appeal therefore fails and 
it is hereby dismissed with costs. 
Appeal dismissed, 
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Fazal Masih, Petitioner v., 
Patience, Respondent. 

Civil Misc. Reference (Divorce) No, 
153 of 1972, D/- 18-2-1974. from order ef 
R. N. Upadhyaya. Dist. J., Udaipur, D/~ 
14-12-1968, 


Index Note:— (A) Divorce Act 
(1863), Sections 10 and 32 — Petition for 
restitution of conjugal rights — Conver- 
sion into one for divorce — Legality of 
consent decree — (X-Ref:— Ss. 12 to 14 
and 47). - 


Brief Note:— (A) In view of the 
provisions of Sections 12, 13, 14 and 47 
of the Act a decree for divorce on con« 
sent of the parties is not permissible. Tt 
is only on the proof of misconduct as 
envisaged by Section 10 of the Act that 
a decree for divorce is permissible sub< 
ject to the restrictions contained in Sec« 
tions 16 and 17 of the Act. A fortiori 
petition for restitution of coniugal rights 
under Section 32 of the Act filed by the 
huskandg could not be converted into one 
for divorce and then the decree for, 
divorce granted on consent. (Para 3) 


N. P. Gupta, for Respondent. 


BERI, C. J.:— This is a reference 
under Section 17 of the Indian Divorce 
Act (hereinafter called “the Act’) for 
confrmation of a decree nisi for dissolu~ 
tion of the marriage of the petitioner 
Faz] Masih and his wife Smt. Patience. 


2. The petitioner and the respon« 
dent were married on December 4, 1959, 
under the Indian Christian Marriage Act 
The respondent gave birth to two male 
children. Domestic bickerings appear to 
have been a part of their married life. 
Certain proceedings had taken place 
betvreen the husband and the wife with 
regard to the maintenance of the latter. 
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However on August 9, 1966 the petitioner 
presented a petition in the Court of the 
District Judge, Udaipur. under Section 32 
of the Act for restitution of coniugal 
rights. Issues were framed in the case 
and the trial proceeded. In the course 
o2 the proceedings, on December 14, 1968 
the husband and the wife filed a ioint 
patition saying that their relations had 
deteriorated to such an extent that it was 
impossible for them to live as husband 
and wife and the Court may be pleased 
to pass a decree for divorce in terms of 
a compromise reached between them. 
The Court accorded its approval to tke 
compromise and a decree for divorce was 
grassed on that very day. that is, 14-12- 
1968. It was on April 27, 1972 that the 
Tearned District Judge transmitted the 
record to this Court for confirmation of 
the decree. 


3. It appears to.us that the learn- 
ed District Judge who passed the con- 
sent decree for divorce under the Act 
had not taken the trouble of studying 
the relevant provisions of law. In view 
of the provisions of the Act a divorce on 
consent is not permissible and it is only 
possible if the misconduct as envisaged 
under Section 10 of the Act is established 
by either spouse. Section 12 of the Act 
requires that the Court shall satisfy it- 
self, so far as it reasonably can, not only 
as to the facts alleged. but also whether 
or not the petitioner has been in any 
manner accessory to, or conniving at the 
adultery, or has condoned the same and 
shall also enquire into any counter charge 
which may be made against the peti- 
tioner. Section 13 lays down that if the 
Court finds that, the petitioner has. dur- 
ing the marriage, been aecessory to or 
ronnived in the adultery of the other 
party to the marriage, or has condoned 
the adultery complained ‘of, or that the 
petition is presented or’ prosecuted in 
collusion with either of the respondents. 
the Court shall dismiss the petition. It 
is only if the Court is satisfied on the 
‘avidence that the case of the petitioner 
has been proved, and does not find that 
the petitioner has been in any manner 
accessory to, or conniving at the adultery 
of the other party to the marriage, or has 
condoned the adultery complained of. or 
that the petition is presented or prose- 
cuted in collusion with either of the res- 
pondents, the Court shall pronounce a 
decree declaring such marriage to be 
dissolved under Section 14 of the Act. 
Section 47 of the Act requires that every 
petition under the Act for a decree -of 
dissolution of marriage or of nullity of 
marriage or of judicial separation shall 
state that there is not any collusion or 
connivance between the petitioner and 
[the other party to the marriage. These 
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provisions. in our opinion. clearly forbid 
a decree for divorce on consent of the 


parties. It is only on the proof of 
misconduct as envisaged by Sec. 10 
of the Act that a decree for divorce 


is permissible subject to the restric- 
tions contained in Sections 16 and 17 
of the Act. Those svstems of juris- 
prudence which. emphasise that the 
matrimonial relations should not. be on 
fragile foundations insist that one spouse 
must prove the misconduct of the other 
spouse if divorce is claimed and the 
reason is that the mere disagreement and 
the consequent separation may as well 
be prevented by some care and self- 
sacrifice if the spouses think that there 
is no other choice in the matter. An- 
other reason is that if divorce on mutual 
consent was permitted then marriages 
would be thoughtlessly contracted. It is 
only when the conduct of either of the 
parties has been such that it would be 
cruel to the other to allow the matri- 
monial relations to subsist between them 
that divorce is the only remedy for the 
wrong. Then under Section 10 of the 
Act on a petition by the wronged party 
a divorce should be granted if the Ccurt 
finds that the alleged misconduct is 
proved and there is no impediment to its 
grant. Divorce by consent is not ob- 
tainable under the Indian Divorce Act, 
1869. Much less a petition for restitu- 
tion of conjugal rights under Section 32 
of the Act filed by the husband could be 
converted into one for divorce and then 
the decree for divorce granted on con- 
sent. 

4. In these circumstances, we 
regret, we cannot confirm the decree and 
set aside the decree for divorce passed 
by the learned District Judge in utter 
ignorance of the law on the subject. We 
direct the learned District Judge, Udai- 
pur to proceed with the petition for re- 
stitution of conjugal rights in accordence 
With law. 


Case remanded. 
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C. M. LODHA, J. 
‘ Khairathi, Appellant y. Devi 
and others, Respondents. 


Second Appeal No. 481 of 1966. D/~ 


Sahai 


22-2-1974, against judgment and decree 
passed by Basudeo Sahaj Bhargava, 
Civil J.. Alwar, D/- 24-5-1966. ` 


Index. Note :— (A) Civil Procedure 
Code (1908), Section 9 Right to 
scavenge — Claim im respect of — Whe- 
ther civil suit maintainable. 
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Br.ef Note:— (A) A right to sca- 
venge houses in a particular locality with 
the consent of the residents exercised for 
a pretty long period: to the exclusion of 
others can be justified on the principle 
of lost. grant and a suit to enforce it is 
maintainable under Section 9, Civil 
P. C. AIR 1964 All 249 and AIR 1953 
Raj 144, Rel. on: AIR 1938 Mad 881, 
Distinguished. (Paras 7, 8,9, 10) 

S. K. Keshote. for Appellant, 

JUDGMENT :— The _ plaintiff-appel- 
lant along with his brother Heera filed 
a suit for issue of perpetual injunction 
in respect of his right of scavenging but 
the same was dismissed by the Munsiff, 
Raigarh on a preliminary point that the 
suit was barred under Section 9, Civil 
P. C. The judgment and decree by the 
trial Court were affirmed in appeal by 
the Civil Judge. Alwar and consequent- 
ly the plaintiff has come in second ap« 
peal to this Court. 


2. The parties are Harijans and 
are engaged in the occupation of sca- 
venging. ‘The plaintiff’s case as set out 
in the plaint was that they had been 
exercising right of scavenging (Brit- 
Khakrobi) in Danda Kakwari. a locality 
in the town of Raigarh, District Alwar, 
since their fore-fathers as this right 
had, been mortgaged with their ances- 
tors by one Jamadar Pishta about 60 
years ago in consideration of a sum of 
Rs. 200/-. They alleged that the resi- 
dents øf the locality, i.e. their Jaimans 
want to get scavenging done by them. 
Their allegation is that the defendants 
_ are obstructing them in exercise of the 

right of scavenging. The plaintiff fur- 
ther pleaded that there is an ancient well 
established custom that a particular Hart- 
jan who has been scavenging a particular 
house or a locality would not be ob- 
structed by another scavenger in exer- 
cise of that right. In the result it was 
prayed that a perpetual injunction may 
be issued against the defendants re- 
straining them from interfering with 
the plaintiff's right of scavenging the 
houses in the locality mentioned above. 


3. The defendants resisted the 
suit and pleaded inter alia that the right 
of scavenging is not a civil right and as 
such the suit is barred under Section 9 
of the Civil Procedure Code. Issue No. 4 
was framed on this point and the same 
‘was taken as a preliminary issue. As 
already stated above, both the lower 
Courts have answered the point in fav- 
our of the defendants. 


4. Nobody has appeared’ on behalf 
of any of the respondents to oppose the 
appeal in spite of service of notice and 
consequently I have heard the appeal ex 
parte. 
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5. Learned counsel for the ap- 
pellant has urged that the Courts below 
have misdirected themselves by non- 
Suiting the plaintiffs on the ground that 
the alleged hypothecation of the scaveng- 
ing right by Jamadar Pishta in favour of 
the plaintiff's ancestor was invalid and 
consequently the plaintiffs were not en- 
titled to any relief. In coming to this 
conclusion the learned Civil Judge has 
relied upon Raghudu v. Erraiya, AIR 
1938 Mad 88I. 


5. It may be observed that in the 
Madzas case the mortgagees had brought 
a suit for enforcement of their right of 
mortgage in respect of scavenging. It fur- 
ther appears that they had been dispos- 
sessed of the scavenging rights and the 
alleged mortgagors had started exercising 
the same. The defence was that the debt 
had been discharged and that no right 
to an injunction could be claimed. In 
these circumstances it was observed that 
“whet was sought to be hvpothecated in 
favour of the plaintiffs was the future in- 
come to be derived from the work of 
Scavenging and was thus a mortgage of 
non-existing property and a transfer of 
property to come in future.” It was fur- 
ther observed that “the right is not based 
on any definite contract with the owners 
of the said houses by which they were 
bound to employ the respondents for 
any particular period. If the owners 
refused to employ them, no cause of 
action can be founded thereon and no 
injunction can be granted.” It would 
thus appear that the right claimed in 
the Madras case was in substance a right 
to prevent a man from pursuing his legij- 
timate calling. 


Te The facts of the present case 
are however distinguishable. Here the 
plaintiffs’ case is that they are exercis- 
ing the right of scavenging for the last 
more than 60 years. and the owners of 
the houses want that they should con- 
tinue to scavenge in their premises but 
the defendants are interfering. with the 
exercise of the plaintiffs’ right even 
though the owners of the houses want 
to get scavenging done by the plaintiffs. 
Hence this is a case where the defen- 
dants are preventing the plaintiffs fro 
pursuing their legitimate calling. Thus 
the principle laid down in the Madras 
Case does not come in the wavy of the 
plaintiffs from maintaining the suit. 


£. In Pearey v  Pachchoo. AIR 
1964 All 249 (FB) it was observed that 
“in z claim of Khakrobi in respect of 
scavenging rights it is necessary to estab- 
lish by evidence its origin or a long and 
uninterrupted usage. For, the basis of 
the claim may be either an agreement or 
a lost grant from the owners of a long 
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and uninterrupted usage so as to raise a 
presumption of lost grant. It is only 
when the incidence, the extent and the 
nature of the right claimed by evidence 
that such a right can be held to be en- 
fcrceable, It is well settled that no 
Court can enforce an agreement between 
two parties involving the right of a third 
party’ unless it is established that it has 
consented to or it is a matter of indiffer- 
ence to that party. 


9. It may be stated here that the 
plaintiffs,in the present case have plead- 
ed the origin and the uninterrupted usage 
in respect of the right of scavenging to 
the exclusion of others and it is to be 
seen in the course of trial whether they 
are able to establish their right. 

Reference may be made to a Bench 
dacision of this Court: Mst. Chandi v. 
Rampratap, ` 1952 Rai LW 335 = (AIR 
1953 Rai 144) where it was held that an 
agreement whereby the defenndant was 

. to perform the ceremonies relating to 
the Birat Jajmani of ‘Dhobis at Jaipur 
for the purpose of performing marriages 
amongst Dhobis in consideration of cer- 
tain payment was not in any way illegal. 
|No doubt the facts of that case were dif 
iferent yet it does lay down the principle 
that the right to Birat Jaimani is a right 
in property which is heritable as well 
as transferable. 


10. My conclusion therefore is 
that the learned Courts below were not 
justified in throwing awav the suit on 
the preliminary ground that it was barred 
under Section 9, Civil P. C. B 

The result is that I allow this’ ap- 
peal, set aside the judgments and de- 

` crees by the Courts below and send the 
case back to the trial Court for disposal 
azcording to law. There will be no order 

as to costs. i 
Appeal allowed. 
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Kulwant Rai. Appellant v. The State 

of Rajasthan and others, Respondents. 

Civil Special Appeal No. 128 of 1978, 
D/- 26-9-1973, against order of single 
Judge of this Court in C. W. P. No. 763 
of 1973, D/- 3-7-1973. 

Index Note:— (A) Road Transport 
Corporations Act (1950), Section 38 — 
Does the divesting of the property from 
the corporation under sub-section (2) (c) 
mean civil death of its entity? No. 

Brief WNote:— (A) The contention 
that the divesting of the property under 
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Section 38 amounts to the civil death of 
the corporation loses sight of the words 
“during the period of suspension’. The 
vesting is not absolute. It is only an in- 
terim arrangement to safeguard the pro- 
perty presumably from waste or aliena- 
tion. “ (Para 4) 


Index Note:— (B) Rajasthan State 
Road Transport Services (Development) 
Rules (1965) — Rules specify no parti- 


cular authority who can jssue draft 
scheme for nationalization. (Para 5) 
Index Note:— (C) Motor Vehicles 


Act (1939), Section 68-D — Scheme under 
— Notification by Governor issued after 
consulting concerned Ministers appoint- 
ing Dy. Legal Remembrancer to hear 
objections and to approve and modify the 


scheme is not invalid. - (Para 7) 

L. L. Sharma and N. L. Parek. for 
Appellant: L. M. Sanghvi. Advocate 
General (for Nos. 1 and 3), Rainarain 


Munshi and N. B. Mathur (for No. 2). for 
Respondents. 


BERI, C. J.:— Appellant Kulwant 
Rai challenged the draft scheme for 
nationalisation of Bikaner-Sri Ganga- 


nagar route on several grounds before a 
learned Single Judge of this Court who 
by his detailed order dated 3-7-1973 dis- 
missed the writ petition in limine. Kul- 
want Rai has come up in special appeal 
before us. We had issued a notice to the 
respondents to show cause why this ap- 
peal be not admitted and in answer to 
that the learned Advocate General. Mr. 
Rai Narain Munshj and Mr. N. B. Mathur 
appeared for the respondents. 


2. Mr. L. L. Sharma, learned 
counsel for the appellant, has raised 3 
grounds before us, The first is that the 
Supersession of the Raiasthan State Road 
Transport Corporation (hereinafter call- 
ed “the Corporation”) under Section 38 
of the Road Transport Corporations Act, 
1950 (hereinafter called “the Corporations 
Act”) amounted to a complete extinction 
of the Corporation as originally consti- 
tuted and, therefore, under Section 68-C 
of the Motor Vehicles Act. 1939 (herein- 
after called “the Vehicles Act”) read 
with the Rajasthan State Transport Ser- 
vices (Development) Rules, 1965, no draft 
scheme of nationalization could be issuad. 


3. The learned Advocate General 
argued that the supersessfon under Sec- 
tion 38 of the Corporations Act did not 
mean a complete wiping out of the Cor- 
poration but merely a suspension there- 
of for the time being. He placed reli- 
ance on a decision of the Supreme Court 
in Maharaj Kumar Prithvi Rai v. State 
of Rajasthan. Civil Appeal No. 327 of 
1958 decided on 2-11-1960 (SC) where 
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even when the District Board had been 
dissolved it was held that it did no 
amount to its civil death. — Š 


4, The relevant provisions of the 
Corporations Act might be examined for 
ascertaining the legal consequences which 
supersession entails. Under Section 3 a 
Road Transport Corporation in a State is 
established by a notification in the Off- 
cial Gazette for the whole or any part 
of the State under such name as may be 
specified in the notification. It is not dis- 
puted that the Corporation before us 
was established under this section. Sec- 
tion 4 relates to its incorporation. It 
provides that every Corporation shall be 
a body corporate by the name notified 
under Section 3 “having perpetual suc- 
cession” and a common seal. and shall by 
the said name sue and be sued. This 
provision in our opinion lends to the 
Corporation the garb of a juristic per- 
sonality. The doctrine of perpetual suc- 
cession is Common to a large number of 
statutory corporations. It means, “that 
continuous existence which enables a 
corporation to manage its affairs, and 
hold property without the necessity of 
perpetual conveyances, for the purpose 
of transmitting it. By reason of this 
quality, this ideal and artificial person 
remains, in its legal entity and persona- 
lity, the same, though frequent changes 
may be made of its members. Field, 
Corp 58; 
App 340.” (Quoted in Black’s Law Dic- 
tionary, Fourth Edition, page 1299). The 
constitution of the Corporation is regu- 
lated by Section 5 of the Corporations 
Act. It inter alia provides that subject 
to rules made under that Act. a Corpo- 
ration shall consist of a Chairman and 
such number of other members as the 
State Government may think fit to 
appoint, etc. Section 38 confers powers 
on the State Government to super- 
sede a Corporation if the State Gov- 
ernment is of the opinion that such a 
Corporation has been unable to perform, 
or has persistently made default in the 
performance of the duties imposed_on it 
by or under the provisions of the Corpo- 
rations Act or has exceeded or abused its 


powers, then the State Government may- 


with the previous approval of the Central 
Government. by notification in the Off- 
cial Gazette, supersede the Corporation 
for such period as mav be specified in 
the notification. The consequences of such 
_ gupersession are contained in sub-section 
(2) of Section 38. They may be quoted 
in exact words for much emphasis has 
been laid on it:— 


“38 (2) Upon the publication of a 
notification under sub-section (1) super- 
seding a Corporation— 
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_ (a) all the members of the Corpora- 
tion shall, as from the date of superses- 
non, vacate their offices as such mem- 
ers; 


(b) all the powers and duties which 
may. by or under the provisions of this 
Act or of any other law, be exercised or 
performed by or on behalf of the Corpo- 
ration shall, during the period of super- 
session, be exercised and performed by 
Such person or persons as the State Gov- 
ernment may direct: 


_ (c) all property vested in the Corpo- 
ration shall, during the period of super- 
session, vest in the State Government.” 
Sub-section (3) lays down that on the 
expiration of the period of supersession, 
the State Government may extend tha 
period of supersession or reconstitute the 
Corporation in the manner provided in. 
Section 5. Mr. Sharma’s emphasis is 
that as soon as the Corporation is supere 
seded it ceases to have a legal entity and 
one of the reasons urged by him is that 
all property hitherto vesting in the Cor- 
poration, comes to vest in the State Goy- 
ernment as laid down in Sec. 38 (2) (c). 
The stress laid by, the learned Advocate 
General is that under Section 38 (2) (b) 
all the powers and duties of the Corpo- 
ration during its supersession are to be 
performed bv an individual which neces- 
sarily implies the continuation of the 
Corporation. The question is what is 
the effect of supersession? Having re- 
gard, to the language of Section 38 
supersession broadly speaking is the re- 
sult of the failure on the part of an exist- 
ing Corporation. In such a situation the 
State has been authorised to supersede 
the memberg of an erring Corporation, 
take charge of the property and “during 
the period of supersession”, — and these 
are important words, — the property 
vests in the State Government. In the 
very nature of things it is an arrange- 
ment for the interregnum and is analog- 
ous to, suspension of the constitution of 
the Corporation and not of its legal 
entity. Learned counsel for the appel- 
lant’s’ argument to our mind suffers from 
a fallacy when it mistakes the establish- 
ment and incorporation of a corporation 


-with the constitution of the members of 


the Corporation. Learned counsel's at- 
tack in a word was that the divesting of 
the property from the Corporation under - 
Section 38 (2) (c) means civil death of 
its entity and takes away the essential 
features of the Corporation. The argu- 
ment loses sight of the words that are 
contained in Section 38 (2), namely. “all. 
property vested in the Corporation shall, 
during the period of supersession. vest 
in the State Government.” This vesting| 
fs not absolute but it is only an interim 
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arrangement to safeguard the property 
presumably from waste or alienation. It 
is not a permanent arrangement but it is 
in the nature of a temporary custody for 
the safety and protection of the property 
cf the Corporation. Sub-section (3) of 
Section 38 clearly provides that if the 
period of supersession js not extended 
the State Government can reconstitute 
the Corporation. 


5. The second argument of Mr. 
Sharma is that the notification An- 
nexure 5 to the writ petition against the 
proposed scheme was published under 
the signatures of the General Manager. 
He urged that assuming that the super- 
session was valid, all the rights of the 
Corporation came to reside în a single 
person, namely. Mr. Mangal Behari. a 
gentleman without designation but who 
was appointed as “persona designata” and 
ihe General Manager had no authority 
to authenticate the proposed draft scheme. 
The learned Advocate General invited our 


‘attention to Section 13 of the Corpora~- 


tions Act, which provides that all orders 
and decisions of a Corporation shall be 
authenticated by the signature of tne 
Chairman or any other member autho- 
rised by the Corporation in this behalf, 
and all other instruments issued bv a 
Corporation shall be authenticated by 
the signature of the Chief Executive Offi- 
cer or General Manager or anv other 
officer of the Corporation authorised in 
like manner in this behalf. Before the 
relevant notification was issued it was 
processed in the office of the Corpora- 
tion and that document is Annexure 12. 
The proposal was initiated by the Deputy 
General Manager (C) and it was marked 
to the General Manager/Administrator. 
Paragraph 22 contains the remarks of the 
General Manager and paragraph 23 gives 
the notings by the Administrator. The 
Administrator observed that “Action mav 
be taken to notify’, adding that he 
would like to see the draft of notification 
before publication. And paragraph 33 
goes to show that the draft notification 
was seen and ordered by him to be pub- 
lished. Annexure 5, which is signed by 
the General Manager, indicates that it 
was for and on behalf of the Raiasthan 
State Road Transport Corporation. Jai- 
pur. The question is whether this draft 
notification was properly published. We 
cannot lose sight of the fact that after 
the supersession there was no Chairman 
or Vice-Chairman of the Corporation and 
all the authority came to reside in the 
person whom the State chose to call as 
the Administrator. Under Section 68-C 
of the Vehicles Act State transport under- 
taking mav prepare the scheme of road 


transport service proposed to be render- 


ed and the area or the route proposed to 
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be covered and such other particulars res- 
pecting thereto as may be prescribed and 
“cause every such scheme to be published 
in the Official Gazette’. Under the 
Rajasthan State Road Transport Services 
(Development) Rules. 1965 the scheme 
has to be prepared under Section 63-C 
of the Vehicles Act bv the General 
Manager of the transport undertaking. 
There is no rule which requires thai it 
should be published under the signature 
of a particular person. We asked Mr. 
Sharma to show us the provision of law 
on the subject which makes it obligatory 
that the notification be signed by any 
particular authority but he was unable 
to do so. We, therefore, find no sub- 
stance in the objection that Annexure 5 
was not properly signed. 

6. The last argument urged by 
Mr. Sharma is that Deputy Legai Ree 
membrancer (I) had no authority to hear 
and decide objections raised against the 
draft notification because he was not ap- 
pointed as required under the rules 
framed under Article 166 (3) of the Con- 
stitution of India. The learned Advocate 
General invited our attention to three 
authorities of this Court. namely, Green 
Bus (Raji) Ltd. v. State of Rajasthan, AIR 
1968 Rai 169: Tei Ram v. State of Rajas- 
than, AIR 1969 Rai 233 and Lalchand 
v. State of Rajasthan, 1972 Rai LW 536 
= (AIR 1973 Rai 103) where this aues- 
tion was raised and answered in favour 
of the Legal Remembrancer. The addi- 
tional argument of the learned ‘Advocate 
Genera] is that if the authority of the 
Deputy Legal Remembrancer (I) was 
challenged successively but without suc- 
cess if was not open to the appellant to 
attack the same each time from a new 
angle and he- placed reliance on T. 
Govindaraja Mudaliar v. State of Tamil’ 
Nadu, (1973) 1 SCC 336 = (AIR 1973 
SC 974). On one point both the learned 
counsel are agreed that the observations 
made by their Lordships of the Supreme 
Court in para. 11 of A. Sanjeévi Naidu 
v. State of Madras, AIR 1970 SC 1102 
clinch the issue. Let. us examine this 
authority first. We can do no better 
than to quote a part of para. 11 of the 
report in Sanjeevi’s case, AIR 1970 SC 
1102 as has been done by the learned 
Single Judgé:— 


“Onder our Constitution, the Gover- 
nor js essentially a constitutional head, 
the administration of State is run by the 
Council of Ministers. But in the very 
nature of things. it is impossible for the 
Council] of Ministers to deal with each 
and every matter that comes before the 
Government. In order to obviate that 
difficulty the Constitution has authorised 
the Governor under sub-article (3) of 
Article 166 to make rules for the more 
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convenient transaction of business of the 
Government of the State and for the 
allocation amongst its Ministers, the 
business of the Government. All matters 
excepting those in which Governor is 
required to act in his discretion have to 
be allocated to one or the other of the 
Ministers on the advice of the Chief 
Minister. Apart from allocating business 
among the Ministers, the Governor can 
also make rules on the advice of his 
Council of Ministers for more convenient 
transaction of business. He cannot only 
allocate the various subjects amongst the 
Ministers but mav go further and desig- 
nate a particular official to discharge any 
particular function. But this again he 
can do only on the advice of the Coun- 
cil of Ministers.” 


While the learned Advocate General em- 
phasised that the Governor may go fury 
ther and designate a particular officer to 
discharge any particular function. Mr. 
Sharma’s emphasis was that this he can 
do only on the advice of the Council of 
Ministers. The learned Advocate Gene- 
ral also placed reliance on paragraph 9 
of the judgment. 


7. The Rajasthan Rules of Busi- 
ness paragraph 21 provides that “Except 
as otherwise provided by any other rule, 
disposal of business relating to items 
common to all departments shall ordi- 
narily be made in the manner specified 
in Appendix ‘B’ and for the disposal of 
business relating to other items, the 
Minister-in-charge or the Minister of 
State-in-charge, as the case mav be. mav 
by means of standing orders, give such 
directions as he thinks fit.” Under R. 4 
the business of the Government shall be 
transacted in the Secretariat Departments 
as specified in the First Schedule and 
shall be classified and distributed between 
those departments as laid down therein. 
Part 16 of the First Schedule to the Busi- 
ness Rules in Rajasthan lays down the 
allocation of business by the “Law and 
Judicial Department and Legal Re- 
membrancer’s Office’. Entry ‘38 pro- 
vides “Consideration of objections to, ap- 
proval and modification of scheme under 
Section 68-D of the Motor Vehicles Act, 
1939 (Central Act 4 of 1939).” It is not 
challenged before us that after consulta- 
tion with the Chief Minister. the Trans- 
port Minister and the Law Minister the 
Governor was pleased to issue the notifi- 
cation Annexure 7 appointing the De- 
puty Legal Remembrancer (I) to hear 
objections to and to approve and modify 
the scheme under Section 68-D of the 
Vehicles Act. The notification in our 
opinion issued by the Governor after 
consultation with the Ministers concern- 
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ed is certainly not lower in authority 
than a standing order issued under R. 21 
of the Business Rules of the Rajasthan 
Government. This clearly amounted to 
allocation of business according to the 
classification laid down in the Business 
Rules. We have no reason to take a view 
different from that which was taken by 
the 3 decisions of this Court. 


8. No other argument was urged 
before us. 


. 9 `The result is that this appeal 
fails and is dismissed in limine. 


Appeal dismissed. 





AIR 1974 RAJASTHAN 136 (V 61 C 40) 
FULL BENCH Š 
B. P. BERI, C. J., P. N. SHINGHAL AND 
D. P. GUPTA, JJ. 


„ M/s. Martin & Harris Pvt. Ítd., Peti- 
tioner y. Prem Chand, Respondent. 


Full Bench Civil Reference in Civil 
Revn. No. 173 of 1973, D/- 7-3-1974. 


, Index Note:— (A) Rajasthan Pre- 
mises (Control of Rent and Eviction) Act 
(17 of 1950), Section 19-A (2) — Deposit 
in Court need be preceded by tender and 
refusal only for the first time — (X- 
Ref:— Interpretation of Statutes). 


Brief Note :— (A) Section 19-A of the 
Act requires that every tenant shall pay 
rent within the time fixed by contract or 
in the absence of such contract, by fif- 
teenth day of the month next following 
the month for which it is payable and 
where the landlord does not accept the 
rent tendered to him within the time 
aforesaid the tenant may deposit such 
rent with the Court. It is not necessary 
that on each subsequent occasion he 
should first tender the rent to the land- 
lord and obtain his refusal and thereafter 
deposit the rent in Court. 1970 Rai LW 
223 and 1973 WLN 857. Overruled. 

(Para 12) 


As Section 19A was introduced in the 
Act in 1965. to ameliorate the lot of the 
tenants and to save them from harass- 
ment it should not be interpreted to add 
to the tenant’s troubles and tribulation by 
insisting that, month after month, he 
should tender rent to the landlord, ob- 
tain his refusal. and then make an ap- 
plication for the deposit of rent in Court 
and get it notified to the landlord. 
This would be a futile multiplication of 
steps which could not have been the in- 
tention of the law. (Para 9) 
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Index Note:— (B) Rajasthan Pre- 
mises (Control of Rent and Eviction) Act 
(17 of 1950), Sections 13 and 19-A — De- 
posit in Court under Section 19-A — 
Whether tenant required to make fresh 
deposit under Section 13 (4) or raise dis- 
pute about payability of rent at first 
hearing. 


Brief Note::— (B) In case a tenant 
has deposited rent under Section 19-A 
of the Act. he would not be required to 
make a fresh deposit of the same amount 
in Court under Section 13 (4) of the Act. 
But such a tenant must raise a dispute 
jn respect thereof, on the first day of 
hearing of the suit, under Section 13 (5) 
and, in that event. the Court would aliow 
the tenant an adjustment of the amount 
so deposited by him while calculating 
the amount payable to the landlord under 
the aforesaid provision and would direct 
the landlord to receive payment of the 
amount already in deposit under Sec- 
tion 19-A of the Act and also direct the 
tenant to make payment of the remain- 
ing amount, if any, to the landlord. AIR 
1972 Rai 127. Approved. (Para 16) 
Cases Referred: Chronological Paras 


AIR 1974 Raj 43, Rampal v. Manager 
Sasta Sahitya Press Ltd. 15 
aa WLN 857, Chirmoli v. Jagan- 
12 


AIR 1972 Raj 127 = 1971 WLN 118, 
Saligram v. Narottam Lal 13 
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1970 Rai LW 315, Jagdish Kumar v. 
Roopchand 3, 5 

` 1970 Raj LW 223. Vishwanath Singh v. 
Gopil , 9, 11,12 
AIR 1969 Cal 104, Manfckchand Durga- 
prasad v. Balukidas 6,11 


. s 
AIR 1954 SC 496 


AIR 1968 Cal 56, 
Baijnath Bhartia 

1959 Rai LW 81, 
Das 


Kabiraj Srinarayan v. 
6,11 


Baburam v. Narayan 

- 3,5,6, 10 
1954 Cri LJ 1333, 
v. State of Bom- 


Tolaram Relumal 


bay 15 
AIR 1953 SC 278 = 1953 Cri LJ 1116, 
Seksaria Cotton Mills Ltd. v. State of 
Bombay 15 
AIR 1949. Pat 192, Gauri Shankar Agarr 
wala v. Ganga Prasad 5 


AIR 1923 PC 26, Venkayaravanim v. 


Subadrayamma 10 
(1870) 14 Moo Ind App 330 (PC). Forbes 
v. Baboo Luchmeeput Singh 10 


(1845) 67 ER 712, Hunter v. Daniel 10 

C. K. Garg with S. R. Bhandari. for 
Petitioner: N. M. Kasliwal with N. K. 
Jain, for Respondent. | 


BERI, C. J.:— M/s. Martin & Harris 
Private Limited is the tenant-defendant 
whose defence was struck off by the 
order of the learned Munsif, Jaipur City 
(West). bv his order dated December 30, 
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1972, under Section 13 (6) of the Raias- 
than Premises (Control of Rent & Evic- 
tion) Act, 1950 (hereinafter called “the 
Act”), Feeling aggrieved by that order 
the tenant moved a revision-application 
before this Court. Kan Singh. J.. who 
heard the matter, on examination of the 
decided cases came to the conclusion that 
there was a conflict in the reported deci- 
sions of this Court and he has, therefore, 
referred two questions tot the opinion 
of a ieee Bench. 


2. “In order to appreciate the back- 
ground, in which these two questions 
arise, it will be relevant to recall the 
broad facts of the case. The tenant took 
on lease a portion of the premises called 
“Khinduka Bhavan” situate in New 
Colony, Jaipur, for three years. by means 
of a registered lease-deed dated August 
1, 1963. on a monthly rent of Rs. 200/-. 
Another portion of the same premises 
was taken on lease by the same tenant 
on June 1. 1966 at the rate of Rs. 180/- 
per month. The landlord’s case, as dis- 
closed in the plaint., is that the rent 
amounting to Rs. 1,200/- for the period 
beginning on November 1. 1970 and end- 
ing on April 30, 1971 of the portion taken 
on lease in the year 1963 had fallen in 
arrears and, therefore, he was entitled 
to evict the tenant. The landlord had 
impleaded the tenant-company at Cal- 
cutta and also its office at Jaipur as two 
distinct defendants. On August 31, 1971, 
the first date of hearing, a copy of the 
plaint was given to the defendant-com- 
pany with the Calcutta address. On 
September 15, 1971, the tenant filed the 
written statement denving that any rent 
had fallen in arrears and contended that 
because the landlord had refused to ac- 
cept rent since August. 1969 the tenant 
was depositing rent under Section 19-A 
of the Act for both the portions o? the 
premises in the Court and the landlord 
was not entitled to a decree for eviction. 
The landlord, however. moved an appli- 
cation under Section 13 (6) of the Act 
praying that the tenant’s defence against 
eviction be struck off. The tenant an- 
swered the application saying that the 
landlord wanted to enhance the rent: that 
he had refused to accept the cheque 
dated August 23, 1969 representing the 
rent which was sent to him: that the 
landlord refused to accept the rent for 
September 1969 which the tenant had 
sent by means of a money order in the 
sum of Rs. 426.85 and. therefore, the 
tenant deposited the rent for August, 
September and October, 1969 in the Court 
under Section 19-A of the Act and he 
thereafter also deposited the rent for the 
subsequent months in the Court and his 


defence was, as such. not liable to be 
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AO off under Section 13 (6) of the 
Act. . 


3. The learned Munsif accepted 
the landlord’s application on the ground 
that the tenant could not take advantage 
of the deposit of rent in the Court under 
Section 19-A of the Act because the 
tenant had not tendered each month’s 
rent first to the landlord and had not on 
his refusal deposited the same in the 
Court under Section 19-A of the Act and 
therefore the tenant could not escape the 
consequences contemplated by Sec. 13 
(6) of the Act. Aggrieved bv this order, 
the tenant came up in revision to this 
Court. Kan Singh. J.. has now referred 
to a larger Bench the following two aques- 
tions :— i 

“1, Whether under Section 19-A of 
the Act it is necessary for the tenant 
every time before making a deposit of 
rent in Court to tender the same to the 
landlord and to have his refusal or once 
the landlord has refused the tender of 
rent, then for every subsequent deposit 
in Court the tenant will not be required 
to first tender the rent to the landlord 
and have it refused. In other words, 
which of the two cases. namely. 1959 
Rai LW 81 or 1970 Rai LW 315 lavs down 
the correct law? 


2. Whether even in a case where 
rent has been deposited in Court under 
Section 19-A of the Act the tenant is re- 
quired to make a fresh deposit of the 
rent in Court under sub-section (4) of 
Section 13 of the Act on the first date of 
hearing or to raise a dispute about the 
payability of the rent on the first date 
of hearing. In other words, whether the 
case reported in 1971 Weekly Law Notes, 
Part I, page 118 lays down the law cor- 
rectly or requires any reconsideration ?” 
First Question: 7 

4, In order to answer this ques» 
tion, it will be proper to read Sec. 19-A 
of the Act which was inserted in the Sta- 
< tute by the Rajasthan Act No. 12 of 1965 
with effect from June 9, 1965. It reads,— 

"19-A. Deposit of rent by tenant— 


(1) Every tenant shall pay rent within 
the time fixed by contract or in the 
absence of such contract. by the fifteenth 


day of the month next following the 
month for which it is payable. 
(2) Where the landlord does not 


accept any rent tendered by the tenant 
within the time referred to in sub-sec- 
tion (1) or where there is bona fide doubt 
as to the person or persons to whom the 
rent is payable. the tenant may deposit 
such rent with the Court and such de- 
posit of rent shall be a full discharge of 
the tenant from the liability to pay rent 
to the landlord. 
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(3) The deposit shall be accompanied 
by an application by the tenant contain= 
ing the following particulars, namely— 

(a) The accommodation for which the 
rent is deposited with a description suffi- 
cient for identifying the premises: 

(b) the period for which the rent is 
deposited; 

(c) the name and address of the 
landlord or the person or persons claim- 
ing to be entitled to such rent: 

, (d) the reasons and circumstances for 
which the application for depositing the 
rent is made. 


(4) The application referred to in 
sub-section (3) shall bear a court-fee 
stamp of Rs. 2/- and shall be accom- 
panied by requisite postal stamps for 
sending the notice and a copy of appli= 
cation under sub-section (5). 


(5) On such deposit of the rent be- 
ing made, the Court shall send notice of 
the deposit by registered post acknow- . 
ledgment due and also. send a copy or 
copies of the application to the landlord 
or persons claiming to be entitled to the 
rent with an endorsement of. the date of 
deposit; and a copy of such notice shall 
be affixed on the notice board of the 

ourt. ‘ 


(6) If an application is made for the 
withdrawal of anv deposit of rent. the 
Court shall, if satisfied that the appli- 
cant is the person entitled to receive the 
rent deposited, order the amount of the 
rent to be paid to him and such pay- 
ment of rent shall be a full discharge of 
the tenant from all liability to pav rent 
to the landlord. 


‘Provided that no order for payment 
of any deposit of rent shall made by the 
Court under this sub-section without 
giving all persons named by the tenant 
in his application under sub-section (3), 
as claiming to be entitled to payment of 
such rent, an opportunity of being heard 
and such order shall be without pre- 
judice to the rights of such persons to 
receive such rent being decided by a 
Court of competent jurisdiction. 


Explanation:— For the purposes of 
this section and Sections 19-B and 19-C, 
‘the Court’? with respect to anv local area 
means any Civil Court which may be 
specially authorised by the State Gov« 
ernment by notification in this behalf, or 
where no Civil Court is so authorised, 

(i) the Court of the Munsiff. and 

-(ii) the Court of the Civil Judge, 
where there is no Court of Munsiff haya 
ing jurisdiction over the area.” 

We are called upon to interpret sub-sec- 
tion (2) of the aforesaid section. Kan 
Singh, J.’s own inclination on the inter- 
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pretation of this section is recorded in 
the following words :— 


“Section 19-A in my humble opinion 
was designed to afford an alternative to 
a tenant to pay the rent in Court in order 
to avoid future disputes about his tender- 
ing and the landlord refusing to acc2pt 
the rent and thereby incurring the con- 
sequences of a default. This section 
would not override the provisions of Sec- 
tion 13 of the Act and consequently 
clause (3) of Section 13 of the Act will 
stand intact. 
tion (2) of Section 19-A does not express- 
ly use the words ‘every time’. Therefore, 
if the tenant had already tendered rent 
to the landlord unmistakably by regis~ 
tered letter or a money order then un- 
less the landlord himself indicates that 
he would hereafter be accepting rent the 
tenant would not be required to: repeat 
the tender of the rent by money order 
or otherwise month by month before he 
would be entitled to deposit the rent In 
Court.” 


5. The earlier view to which re- 
ference has been made in the question is 
reported in Baburam v. Narayan Dass, 
1959 Rai LW 81 wherein Dave, J., as he 
then was, examined the provisions of 
Section 13 (4) of the Act. as it stood prior 
to the amendment, and on the authority 
of Gauri Shanker Agarwala v. Ganga 
Prasad, AIR 1949 Pat 192 made the iol- 
lowing significant observations:— 


“This document shows that an 
amount of Rs. 10/8/- was remitted by the 
appellant to the respondent but the 
money-order was returned to the appel- 
lant since it was not accepted by the res- 
pondent. Section 13, sub-section (3) of 
the Raiasthan Premises (Control of Rent 
and Eviction) Act, 1950. lavs down that 
‘For the purpose of clause (a) of sub-sec- 
tion (1) a tenant shall be deemed to have 
paid or tendered the amount of anv rent 
due from him if he has remitted such 
amount to the landlord by postal morey~ 
order at his ordinary address’. The ap- 
pellant having produced Ex. A-2, a pre~ 
sumption arises in his favour that he had 
tendered the amount of Rs. 10/8/- as rent 
and it was for the respondent to rebut 
that the said money-order did not reach 
him. There being no such evidence, it 
must be deemed that the money was 
tendered to the respondent. In AIR 1949 
Pat 192. it was observed that clause 13 
of the Bihar House Rent Control Order 
(1942) protected a tenant who was in the 
arrears of rent from ejecitment so long 
as he was willing to pay rent. It was 
further held that it was not the inten- 
tion of the law that the tenant should be 
forced to make useless offer and send 
money to the landlord bv money-order 
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which would without doubt be refused. 

e provisions of the Rajasthan Premises 
(Controt of Rent and Eviction) Act, 1950. 
are similar to the provisions of the law 
referred in the above case. In the view 
which wes taken in the case cited above 
it would be difficult to hold that the ap- 
pellant was a defaulter.” 


This case in fact was dealing with the 
interpretation of Section 13. sub-sec. (3) 
of the Act and not Section 19-A of the 
Act which came to be introduced. as al- 
é year 1965. In 
this context, we might also refer to Jag- 
dish Kumar v. Roopchand. 1970 Rai LW 
315 wherein Jagat Narayan. J. as he 
then was, without specifically referring 
the case of Baburam v. Narayan Dass, 
1959 Raj LW 81 made certain observay 
tions in the following words:— i 


“There was a decision of this Court 
that if the tenant sends rent by money- 
order to the landlord and the latter re- 
fuses to accept it then the tenant need 
not send the rent again to him either by 
money-order or tender it to him per- 
sonally. It was to nullify the effect of 
that ruling that Section 19-A was intro- 
duced in the Act. Clause (1) of it lays 
down that every tenant shall pay rent 
within the time fixed by contract or in 
the absence of such contract by the 15th 
day of the month next following the 
month for which it is pavable. Cl. (2) 
lays down that where the landlord does 
not accept any rent tendered by the 
tenant within the time referred to in 
sub-section (1) or where there is bona 
fide doubt as to the person or persons to 
whom the rent is pavable, the tenant may 
deposit .such rent with the Court and 
such deposit of rent shall be a full dis- 
charge of the tenant from the liability 
to pay rent to the landlord. 


This clause is applicable where the 
rent is tendered to the landlord personal- 
ly or by money-order. If the landlord 


. refuses to accept rent when jt is tender- 


ed to him either personally or by money- 
order, then it is the duty of the tenant 
to deposit the rent in Court.” 


There are two points which this case 
clearly brings out for our consideration. 
The first is the observation that “it was 


‘to nullify the effect of that ruling that 


Section 19-A was introduced in the Act”. 
We are unable to subscribe to this view 
in the context of the Statement of Ob- 
jects and Reasons of Act 12 of 1965, 
which we shall notice a little later. The 
second point that deserves ‘notice is that 
in this case the tenant had deposited 
under Section 13 {4 of the Act on the 
first day of hearing the entire arrears of 
rent as determined bv the Court but the 
tenant defaulted in paying off rent for 
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the subsequent months and. therefore, his 
defence was struck off. The learned 
Judge was not called upon to consider 
the provisions of Section 19-A of the Act 
and, therefore, it will not be correct to 
say that there is any conflict between 
Baburam’s case, 1959 Rai LW 81 and 
this case, as indicated in question No. 1. 


6. As a matter of fact. there is, 
however, a judgment of Bhargava, J. re- 
ported in Vishwanath Singh v. Gopil, 
1970 Rai LW 223 which takes the view 
that the language of Section 19-A (2) is 
plain and unambiguous and it means that 
“Whether it be the first depcsit or sub- 
sequent deposit, the condition precedent 
of tender and refusal by the landlord has 
to be satisfied otherwise it will not be 
regarded as a valid deposit so as to be a 
full discharge of the tenant from liabi- 
lity to pay rent to the landlord.” Bhar- 

` gava, J. relied on two decisions of the 
Calcutta High Court, namely, Kabirai 
Srinarayan v. Baiinath Bhartia. AIR 
1968 Cal 56 and Manickchand Durga- 
prosad v. Bulakidas Baheti, AIR 1969 
Cal 104 to which we shall presently ad- 
vert. There is thus a conflict between 
Baburam’s case, 1959 Rai LW 81 and 
Vishwanathsingh’s case. 1970. Rai LW 
223 to the extent that it has been held 
in Vishwanath Singh’s case that the ten- 
der of rent by the tenant should be re~ 
peated month after month. 


7. The object for the insertion of 
Sections 19-A, 19-B, 19-C and 19-D in 
the Act could be gathered by a reading 
of the Statement of Objects and Rea- 
sons and it will be proper to reproduce 
it so aS to appreciate whether the obser- 
vations of Jagat Narayan. J. in Jaedish- 
kumar’s case were justified and to as- 
certain the mischief which these sections 
were intended to remedy— 


“fhe Rajasthan High Court has held 
that sub-section (4) of Section 13 of the 
Rajasthan Premises (Control of Rent and 
Eviction) Act. 1950, provided a last pro- 
tection to the tenant in a suit for evic- 
tion on the sole ground of non-payment 
of rent and in which the terant agrees 
not to contest the suit. . The consequences 
have been aptly described in 1963 RLW 
Journal Part (1)) as: ‘To Contest or Not 
to Contest, The Tenant's Torment’. 


The result is that a landlord can. by 
bringing a composite suit or by pleading 
three defaults in a period of eighteen 
months, deprive the tenant of the pro- 
tection provided in the aforesaid sub-sec- 
tion, 

The same High Court has further 
held that where there is no proceeding 
pending in a Court for the recovery of 
possession of premises. the acceptance 
of rent in respect of the period of de- 
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fault in payment of rent by the landlord 
from the tenant does not operate as a 
waiver of such default. 


It has. therefore, been considered: 
necessary to remedy the aforesaid mis- 
chief in the existing law and to provide 
for certain other matters with a view to 
ameliorating the condition of tenants and 
to_ save them from unnecessary harass- 








ment, 


Hence the Bill.” 
(Emphasis is ours) 
It is clear that the amendments in the 
Act were made “with a view to amelio- 
rating the condition of tenants and to 
save them from unnecessary harassment.” 


8. In interpreting 2 Statute such 
as this, in our opinion. the rules in Hey- 
don’s case ‘deserve to be remembered. In 
Craies on Statute Law, Seventh. Edition, 
at page 96. it has been stated— a 


“The most firmly established rules 
for construing an obscure enactment are 
those laid down by the Barons of the 
Exchequer in Heydon’s case which have 
been continually cited with approval and 
acted upon, and are as follows: 


‘That for the sure and irue inter- 
pretation of all statutes in general (be 
they penal or beneficial, restrictive or 
enlarging of the common law). four things 
are to be discerned and considered: 


(1) What was the common law be- 
fore the making of the Act? 


(2) What was the mischief and de- 
fect for which the common law did not 
provide ? . 

(31 What remedy the Parliament 
hath resolved and appointed to cure the 
disease of the Commonwealth. 


(41 The true reason of the remedy. 
And then the office of all the judges is 
always to make such construction as 
shall suppress the mischief and advance 
the remedy. and to suppress subtle in- 
ventions and evasions for the continu- 
ance cof the mischief and pro privato 
commedo, and to add force and life to 
the cure and remedy according to the 
true intent of the makers of the Act pro 
bono publico. These rules are still in 
full force and effect. with the addition 
that regard must now be had, not only 
to the common law. but also to prior 
legislation and to the judicial interpreta- 
tion thereof.” 


The state of law prior to the Amendment 
Act of 1965 was such that it had no 
machirery to provide for the deposit of 
rent by an anxious tenant in Court when 
a landlord declined to accept rent, pre- 
sumably to fabricate a case of default to 
attain his coveted end, namely. a tenant’s 
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eviction. The legislature by amendment 
‘provided a machinery in Section 19-A. 
The first sub-section of Section 19-A 
specifies the time when the rent is pay- 
able, It provides that the contract shall 
be respected in regard to the time fixed 
thereby for the payment of rent but in 
the absence of a contract. rent is pay- 
able by a tenant by the fifteenth day of 
the month next following the month for 
which it is payable. Sub-section (2) en- 
visages the situation where the landlord 
does not accept any rent tendered by the 


tenant within the time referred to in 
sub-section (1). Then the tenant may 
deposit such rent with the Court and 


such deposit of rent shall be a full dis- 
sharge of the tenant from the liability 
to pay rent to the landlord. We are 
leaving out the other situation where a 
tenant is in a bona fide doubt as to the 
person or persons to whom the rent is 
payable, where also this step is permis- 
sible, because we are not concerned with 
a case of such a nature. Sub-section (3) 
lays down the procedure for making the 
payment and the contents of the appli- 
cation which is to accompany such a če- 
posit in Court. Sub-section (4) provides 
for the court-fee on such an application 
and also that the application shall ac- 
rompany the requisite postal stamps for 
sending a notice and a copy of the ap- 


plication under sub-section (5) to the 
landlord. Sub-section (5) provides that 
on such deposit of the rent. the Court 


shall send a notice of the deposit by re- 
Bistered post acknowledgment due and 
also send a copy or copies of the aprli- 
cation to the landlord with an endorse- 
ment of the date of deposit: and a copy 
of such notice shall be affixed on the 
notice board: of the Court. Sub-sec. (6) 
provides that if an application is made 
for the withdrawal of any deposit of 


rent, the Court shall, if satisfied that the. 


applicant is the person entitled to re- 
ceive the rent deposited, order the 
amount of the rent to be paid to him and 
such payment shall be a full discharge 
from all liability of the tenant for the 
payment of rent. Then the explanation 
indicates the Courts where such rent 
would be deposited. These provisions, 
as we read them, provide a machinery to 
immunise a tenant from being labelled 
as a defaulter if despite the tenant’s ten- 
der the landlord refuses to accent rent. 
The deposit of rent is notified to the 
landlord personally but is also published 
əy its being fixed on the notice board. 
The landlord may. if he chooses, with- 
draw such rent. The payment to the 
Court by fiction of the lavy would mean 
sayment to the landlord so far as the 
senant’s liability for rent is concerned. 
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9. The short but interesting aues- 
tion is whether the tenant should first 
tender the rent each month to the land- 
lord and, on his refusal to accept it, he 
should proceed to the Court to deposit 
the rent as is the view taken by Bhar- 
pava, J. in Vishwanath Singh’s case 1970 
Rai LW 223, or whether we should pre- 
fer the view to which an inclination has 
been given by Kan Singh. J. in his order 
of reference? We are clearly of the 
opinion that a law which was in- 
troduced to ameliorate the lot of the 
tenants and to save them from harass- 
ment should not be interpreted to add 
to the tenant’s troubles and tribulation 
by insisting that, month after month, he 
should tender rent to the landlord, ob- 
tain his refusal, and then make an ap- 
plication for the deposit of rent in Court 
and get it notified to the landlord. This 
would be a futile multiplication of steps 
which could not have been the inten- 
tion of the law. The only conceivable 
virtue in such a procedure would be to 
ascertain the mood of the landlord at 
regular intervals, in the distant hope 
that he may become co-operative. The 
language employed in Section 19-A (2) is, 
“any rent tendered by the tenant’. If 
the legislature had intended that the 
tenant should tender each month's rent 
to the landlord and after obtaining his 
refusal deposit the refused rent in Court, 
there was no difficulty in saving so. The 
purpose set out in the Statement of Ob- 
jects and Reasons was of ameliorating 
the tenant’s lot and it is difficult to hold 
fhat the legislature intended this repeti- 
tive ritual to torment the tenant. We 
are prepared to hold that it is necessary 
on the first occasion to tender- rent to 
the landlord and it is on his refusal that 
the tenant becomes entitled to deposit 
the rent in Court. For, if that was not 
so, a troublesome tenant, instead of 
directly paving rent to the landlord 
might adopt the option of routing his 
rent through the Court and thereby put 
the landlord to the trouble and expense 
of withdrawing the: rent from the Court. 
Such an intention of the legislature is 
inferable from the requirement of Sec- 
tion 19-A (3) (d) which calls upon the 
tenant depositing the rent to state the 
reasons and circumstances which make 
him to adopt that course. According to 
the interpretation given by Bhargava. J. 
the tenant is called upon to perform the 
monthly ritual of offer-rejection befor 
depositing the rent in Court. Such an 
interpretation would frustrate the object 
of ameliorating the lot of tenant. Techni- 
cally speaking, when the tenant once 
offers the rent and the landlord refuses 
to accept it. that is the first tender. 
(hereafter rent is deposited by the 
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tenant in Court. Under sub-section (5) a 
notice is sent to the landlord to receive 
the rent so deposited by the tenant. 
That is again an offer to the landlord. by 
the tenant, through the Court, to receive 
the rent. Thus each deposit in Court 
and a notice thereof to the landlord 
would imply a tender enabling the land- 
lord to ask the tenant to pay the rent 
directly. The landlord is thus given 
repeated options to ask for the rent 
directly, if he so wishes. 

10. The doctrine of tender came 
to be examined as early as 1845 in Hun- 
ter v. Daniel,” (1845) 67 ER 712. This 
doctrine was reiterated by Montague 
Smith in Forbes v. Baboo Luchmeeput 


Singh, (1870) 14 Moo Ind App 330 (PC) 
and later on in Venkayarayanim v. 
Subadrayamma, AIR 1923 PC 26 and it 


ts to the following effect: 


“The practice of the Courts is not 

fo require a party to make a formal ten- 
der where from the facts stated in the 
Bill or from the evidence. it appears the 
tender would have been a mere form 
and that the partv to whom it was made 
would havea refused to accept the 
money.” 
Dave, J. as he then was, followed it and 
propounded his view in Baburam’s case, 
1959 Rai LW 81. An equitable construc- 
tion of the doctrine of tender does not 
justify repeated tender on the part of a 
tenant when his first tender has been 
wefused, and he can reasonably proceed 
on the assumption that the second and 
the subsequent tenders will meet with 
mo different fate unless advised to the 
contrary. $ 


11. Let us now examine the two 
Calcutta cases on which Bhargava, J. re- 
lied in Vishwanath Singh’s case, 1970 
Raj LW 223. In the first place, Sec. 21 
of the West Bengal Premises Tenancy 
Act (12 of 1956) contained a proviso to 
the effect that in the case of deposits of 
rent for successive months during any 
continuous period no affidavit in support 
of the application shall be required after 
the first deposit if the reasons and cir- 
‘cumstances which led to the first deposit 
remained the same. It was on the basis 
of this proviso that the learned Judges 
proceeded to say in AIR 1968 Cal 56 that 
the law insists on first a tender being 
made before any deposit could be made. 
Mhe exact words used by the learned 
Judges are:— 


“This specific mention dispensing 
with the filing of an affidavit in the case 
of subsequent deposits shows that all 
other requirements and formalities in- 
volved in making a deposit should be the 
Same in the case of such subsequent de- 
posits as in the case of a first deposit.” 
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In the Rajasthan law. Section 19-A 
of the Act has no such proviso. The 
other reason is that the tenant in the 
Calcutta case deposited less than the 
Standard rent which had already been 
fixed with regard to the premises and, 
therefore, the learned Judges held that 
the defendant had defaulted in the 
payment of rent for four months in the 
course of a year and was liable to be 
evicted. So, both on the language of the 
Statute as well as on facts. the Calcutta 
case ig clearly distinguishable from the 
case before us and we decline to adopt 
the. reasoning of .the Calcutta case. AIR 
4969 Cal 104 merely followed the case 
of AIR 1968 Cal 56 and the Bench con- 
sisted of the same learned Judges. The 
implications of the futility of repeated 
tenders and the principles underlying it 
was not urged and considered in the Cal- 
cutta cases. 


12. We might notice another case 
of this Court Chirmcli v. Jaganlal, 1973 
WLN 857. In this case Kan Singh, J. by 
his judgment dated August 1, 1973. sub- 
sequent to the reference before us, seems 
to have taken a contrary view when he 
observed in para. 7 as under:— 


“the application Ex. A/9 did not 
state that earlier to the application the 
rent had been tendered to the landlord.” 
and, therefore, presumably following the 
Calcutta cases to which he has made a 
reference, he has come to the conclusion 
that Ex. A/9— the application —— was not 
‘in conformity with Section 19-A of the 
‘Act and the tenant had defaulted. With 
respect, for the reasons given above. we 
cannot hold this to be the correct view. 
Our answer to the first question is there~ 
Fore as follows:— 


“Section 19-A of the Act requires 
that every tenant shall pay rent within 
the time fixed by contract or in the ab- 
sence of such contract. by fifteenth day 
of the month next following the month 
for which it is payable and where theļ. 
landlord does not accept the rent tender- 
ed to him within the time aforesaid the 
tenant may deposit such rent with the 
Court. It-is not necessary that on each 
subsequent occasion he should first ten- 
Ger the rent to the landlord and obtain 
his refusal and thereafter deposit the 
rent in Court” 


That being so, the view taken by Bhar- 


_gava, J. in Vishwanath Singh’s case, 1970 


Raj LW 223 and by Kan Singh J. in 1973 
WLN 857 is not correct. 
Second Question : 

13. The second question relates fo 
the decision of this Court in Saligram v. . 


Narottam Lal, 1971 WLN 118 = (AIR 
1972 Rai 127). Jagat Narayan, C J, 
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speaking for the Bench laid down 
following propositions in the case— 


(1) That even in a case wherein the 
plaint contains a falsé allegation that the 
tenant has committed default as envisag- 
ed in clause (a) of sub-section (1) of Sec- 
tion 13, the tenant may. if he has actually 
paid the full amount of rent to the land- 
lord, raise a dispute about it on the first 
‘day of hearing and the Court shall de- 
termine it under sub-section (5) of Sec- 
tion 13 whether the allegation made by 
the tenant is true or not. 


(2) If the tenant had merely tender- 
ed rent to the landlord who had declin- 
ed to accept it and the case of the tenant 
is that he is not a defaulter on that account 
the tenant is not absolved from the liabi- 
lity to pay the rent which was merely 
tendered and not accepted illegally by the 
landlord. 


(3) If the tenant had made a denasit 
under Section 19-A the tenant could 
point out in his application made on the 
first day of hearing and the Court could 
direct the payment of rent already de- 
posited under Section 19-A to the land- 
lord. The tenant will not be reauired to 
pay again the amount of rent which he 
has already deposited under S. 19-A.” 


the 


14, Mr. Kasliwal learned counsel 
for the landlord, does not dispute ihe 
correctness of the aforesaid decision. 
Mr, C. K. Garg. learned counsel for the 
tenant, has however argued that it was 
not incumbent for the tenant to raise the 
dispute about the rent deposited by him 
under Section 19-A on the first dav of 
hearing and that he can do so even by 
his written statement later, 


15. By a long series of decisions 
which this Court has noticed in para. 9 
of the case Rampal v. Manager Sasta 
Sahitya Press Ltd.. AIR 1974 Rai 43 
it has been held that “the first day of 
hearing” appearing in sub-section (4) of 
Section 13 is the date for which the sum- 
mons is issued to the defendant for set- 
tlement of issues.” We have no reason to 
depart from this long accepted interpre- 
tation. The question which arises on ac- 
count of the submission made by Mr. 
Garg is that if a tenant has deposited 
rent under Section 19-A of the Act, 
should he raise the dispute of his not be- 
ing a defaulter on the first dav of hear- 
ing or could he raise it subsequently in 
the written statement? The basis of 
Mr. Garg’s contention is that sub-secs. (4) 
and (5) of Section 13 of the Act are in- 
dependent provisions and while Sec- 
tion 13 (4) speaks of the first day of 
hearing. there is no such mention in Sec- 
tion 18 (5), and as the non-raising of the 
dispute would result in a serious handi- 
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cap to the tenant in the nature of a 
penalty because his defence would be 
struck off, the provisions of Section 13 (5) 
should be construed liberally. He has 
relied on the decisions in Seksaria Cotton 
Mills Ltd. v. State of Bombay, AIR 1953 
SC 278 = (1953 Cri LJ 1116) and Tola- 
ram Relumal v. State of Bombay. AIR 
1954 SC 496 = (1954 Cri LJ 1333). The 
learned counsel has urged that there was 
no magic attached to the expression first 
day of hearing. 


16. Let us read sub-sections (4) 
and (5) of Section 13 of the Act:— 


“13 (4) In a suit for eviction on the 
ground set forth in clause (a) of sub-sec- 
tion (1), with or without any of the other 
grounds referred to in that sub-section, 
the tenant shall, on the first dav of 
hearing. or on or before such date as the 
Court may, on an application made to 
it, fix in this behalf, or within such time, 
not exceeding two months. as may be 
extended by the Court, deposit in Court 
or pay to the landlord an amount cal- 
culated at the rate of rent at which it 
was last paid. for the period for waich 
the tenant may have made default in~ 
cluding the period subsequent thereto 
upto the end of the month previous to 
that in which the ‘deposit or payment is 
made together with interest on such 
amount calculated at the rate of six per 
cent per annum from the date when any 
sUch amount was payable upto the date 
of deposit and shall thereafter continue 
to deposit or pay, month by month. by 
the fifteenth of each succeeding month a 
sum equivalent to the rent at that rate. 


(5) If in any suit referred to in sub- 
section (4), there is any dispute as to 
the amount of rent pavable by the 
tenant, the Court shall determine, hav- 
ing regard to the provisions of this Act, 
the amount to be deposited or paid to 
the landlord by the tenant, within fifteen 
days from the date of such order, in ac- 
cordance with the provisions of sub-s. (4).” 
A close reading of these provisions indi- 
cates that, put together, they cover a 
situation in a case of eviction claimed on 
the ground of default in payment or 
tender of rent. In such a suit the tenant, 
on the first dav of hearing. may deposit 
in Court or pay to the landlord an 
amount calculated at the rate of rent at 
which it was last paid, for the period for 
which the tenant may have made default, 
including the period subsequent thereto, 
upto the end of the month previous to 
that in which the default or the payment 
is made, together with interest on such 
amount calculated at the rate of 6 per 
cent per annum, from the date when any 
such amount was payable unto the date 
‘of the deposit. The tenant shall there- 
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after “continue to deposit or pay month 
by month by the fifteenth of each suc- 
ceeding month a sum equivalent to the 


rent at that rate,” and provides that the 
Court shall determine it in accordance 
with the provisions of sub-section (4). 
When should such a dispute be raised ? 
Obviously, sub-sections (4) and (5) con- 
Stitute an integrated provision to ad- 
just the conflicting contentions between 
the landlord who savs rent has not been 
paid or tendered and the tenant who has 
an answer to make. If the tenant is 
ready and willing to pay the rent, the 
landlord is not entitled to eviction sub- 
ject to the provisions of the Act. If the 
tenant is in ‘default, but he deposits the 
rent on the first day of hearing or within 
such time as may be extended. envisaged 
by Section 13 (4) of the Act, then too 
the tenant shall not be liable to eviction, 
and, if there is any dispute in regard to 
the rent payable by the tenant. that dis- 
pute must be raised on the first dav of 
hearing because if it is raised at the end 
of the trial then sub-section (4) would 
not be workable as it insists on a deposit 
of-the rent for each succeeding month, 
by the fifteenth of the month, There is 
also an underlying purpose in insisting 
that the dispute should be raised on the 
first day of hearing. The tenant is given 
a locus paenitentiae, as it were, for mak- 
ing amends for the default made by 
him in paying the rent. Such a Jatitude, 
if enlarged, would work hardship on 
the landlord and would be encouraging 
dilatoriness on the part of the tendnt. 
Sub-section (5) is closely correlated to the 
situation envisaged by Section 13 (4). 


16. Our answer, therefore, to the 
second question is as under :— 











In case a tenant has deposited rent 
under Section 19-A of the Act, he would 
not be required to make a fresh deposit 
of the same amount in Court under sub- 
section (4) of Section 13 of the Act. But 
such a tenant must raise a dispute in res- 
pect thereof, on the first dav of hearing 
of the suit. under sub-section (5) of Sec- 
tion 13 of the Act and, in that event. the 
Court would allow the tenant an adiust~ 
ment of the amount so deposited by him 
while calculating the amount payable to 
the landlord under the aforesaid provi- 
sion and would direct the landlord to 
veceive payment of the amount already 
in deposit under Section 19-A of the Act 
and also direct the tenant to make pav- 
ment of the remaining amount, if any, 
to the landlord In this view of the 
matter. Saligram’s case has been correct- 
ly decided, 


17. The two questions referred to 
us are answered accordingly. Let the 
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case go to the learned Single Judge for 
disposal according to law. 


Answered accordingly. 
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Narain Dass, Appellant v. Atma Ram 
and others, Respondents. 


Second Appeal] No. 140 of 1965. D/- 
19-2-1974, against judgment and decree 
of Amar Singh Raivi, Dist. J., Jodhpur, 
D/- 30-10-1964. 


Index Note :— (A) Civil P. C. (1908), 
Section 11. Expln. 6 and O. 1, R. 8 — 
Benefit under Explanation 6 — When 
cannot be extended — Evidentiary value 
of judgment in such cases in subsequent 
proceedings — (X-Ref:— Evidence Act 
(1872), S. 13). 


Brief Note :— (A) Where omission to 
comply with the conditions of O. 1. R. 8 
‘was not inadvertent, and injury from the 
omission has been sustained by the de- 
fendants. the plaintiffs. in a second suit, 
cannot get the benefit of Explanation 6 
to Section IT and contend that the defen- 
dants are not entitled to assert their title 
to the ‘sal’ in dispute on the principle of 
res judicata. AIR 1933 PC 183, Rel. on. 


_ However, the judgment in such cases 
is relevant under Section 13, Evidence 
Act, as evidence of an instance in which 
the right claimed by the plaintiff in a 
subsequent suit has been successfully as- 
serted. (Paras 6, 7) 


1 Index Note :— (B) Specific Relief Act 
(1963), Section 39 — Suit for mandatory 
directions, brought only after defendants 
constructed a pucca “gate? in ‘Sab — 
Plaintiff’s exclusive ownership and pos- 
session over ‘sal’ not proved — Manda- 
tory injunction for demolishing impugned 
construction not granted, (Para 11) 
Referred: Chronological | Paras 
AIR 1933 PC 183 = 60 Ind App 278, 
Kumaravelu v. Ramaswami 6 
ATR 1928 Mad 77 = 54 Mad LJ 8 (FB). 
Sonachalam Pillai v. Kumaravelu 
Chettiar 
K. L. Manihar. for Appellant: S. N. 
Chhangani, for Respondents. 


JUDGMENT :— The subject-matter 
of this protracted litigation is a ‘sal’ a 
sort of parlour standing adjacent to the 
temple of Shree Neelkanth Mahadeo, 
located outside Chandpole Gate in the 
city of Jodhpur. There is another tem- 
ple of Lord Krishna, situated very near 
to the ‘sal’ in question. This temple of 
Lord Krishna is alleged to belong to the 
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Vaid Nai Community (baroers) of Jodh- 
pur. The present suit for issue of a 
mandatory injunction was instituted bv 
Shyamdas in the Court of Munsiff, Jodh- 
pur City on 24-8-1959 against the re- 
presentatives of the barber community. 
It was alleged in the plaint that the ‘sal’ 
in question belonged to the plaintiff, who 
owned the temple of Neelkanth Mahadeo 
and that previously it had been decided 
by the then Chief Court of the former 
State of Jodhpur vide its judgment dated 
. 8-10-1926, Exhibit 3, against the re- 
presentatives of the barber community 
that the ‘sal’ was attached to the temple 
yet some barbers had taken forcible pas- 
session of the same from the plaintiff in 
October 1949 whereupon a criminal case 
was instituted against the barbers who 
entered into a compromise on 28-2-1952 
and handed over possession of the ‘sal’ 
back to the plaintiff. It was further al- 
Jeged that about 10 days before filings of 
the suit the defendants had forcibly de- 
molished a portion of the ‘sal’ and made 
alterations in it by constructing a pucca 
gate in place of an old window. It was 
therefore prayed that the defendants be 
directed to restore the ‘sal’ to its original 
condition and to remove the ‘ encroach- 
ment made thereon by them by putting 
‘pattis’ etc. on it. l 
by the defendants who asserted their 
own title to the ‘sal’ as well as posses- 
sion over it since generations. Certain 
other legal objections such as bar of 
limitation, insufficiency of court-fee etc. 
were also taken. 


2. After recording the evidence 
produced by the parties. the trial Court 
dismissed the suit. It did not give any 
finding as to the ownership and posses- 
sion over the ‘sal’. though it held that 
the ‘sal’ was being constantly used by 
members of the barber community for 
the purpose of going to their temple, that 
is, the temple of Lord Krishna. It fur- 
ther held that the plaintiff had never 
raised any objection to the use of the 
‘sal’ by the barber community and there 
was no reasonable ground for him to have 
any objection to the conversion of the 
window existing in the ‘sal’ into a gate 


for the convenience of all the users of. 


the ‘sal’. He further found that the 
plaintiff had brought the suit after great 
delay inasmuch as he did not raise any 
objection while the construction was go- 
ing on for a fortnight. In this view of 
the matter, he refused to issue a manda- 
o injunction in favour of the plain- 
tiff. 


3. Aggrieved by the judgment 
and decree by the trial Court Narayan- 


das and Balkishenlal as trustees of the. 


temple of Neelkanth Mahadeo filed appeal 
as the original plaintiff Shyamdas had 
1974 Rai./10 VII G—38 
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The suit was resisted, 
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by then died, and the learned District 
Judge, Jodhpur by his judgment dated 
30-10-1964 affirmed the judgment and 
decree by tne trial Court. However. un- 
like the trial Court he gave his finding 
as to ownership of the ‘sal’ and held that 
the ‘sal’ was proved to be the property 
of the defendants. ‘He further found that 
the appellants had at no time exclusive 
Possession over it. He also came to the 
conclusion that no case for demolition of 
the impugned construction was made out, 
and in the result, he upheld the judg- 
ment and decree by the trial Court. 
Hence this second appeal by the plaintiff 
NNarayandas. 


4. Learned counsel for the appel- 
lant has urged, in the first instance. that 
the defendants were debarred from as- 
serting their title to the ‘sal’ in question 
by virtue of the judgment of the Chief 
Court of the former State of Jodhpur 
dated 8-10-1926 marked Exhibit 3 bv the 
principle of res judicata, He has also 
argued that in any case the plaintiff's 
title to the ‘sal’ in dispute is established. 
He has also urged that the appellant has 
succeeded in establishing his possession 
over the ‘sal’, The last point urged by 
the learned counsel is that the plaintiff 
had never acquiesced in the construction 
and alterations made by the defendants 
in the ‘sal’ and had thus not waived or 
abondoned his right to get the impugned 
construction demolished, 


5. I may first deal with the ques- 
tion of title to the ‘sal’ in question. The 
plaintiff-appellant has primarily rested 
his case in this connection on the judg- 
ment Ex. 3 and has pressed into service 
Explanation VI to Section 11, Civil P. C. 


‘The former suit No. 181/20-211 was in- , 
stituted by one Shvamdas son of Mukand ` 


Das against 6 members of the Nai Com- 
munity in respect of the ‘sal’ in .ques- 
tion. The Joint Kotwal by his judgment 
dated 27-4-1925 decreed the plaintiff’s suit 
for possession of the ‘sal’ holding that the 
plaintiff had proved himself to be its 
owner. This judgment was set aside by 
the District Judge but on a second ap- 
peal by the plaintiff the judgment of 
the trial Court was restored by the Chief 
Court, Jodhpur. It is conceded before 
me that the provisions of O, 1. R. 8, Civil 
P. C. were not followed in that case. 


6. In Kumaravelu v. Ramaswami, 
AIR 1933 PC 183 it was held that where 
a suit to which the provisions of Order 1, 
Rule 8, Civil P. C. apply is conducted 
without complying with anv of the con- 
ditions imposed by that rule, the benefit 
of Explanation VI to Section 11 cannot 
be extended to a decree in such a suit 
even though the litigation might have 
been bona fide. In this connection their 
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Lordships overruled Sonachalam Pillai 
v. Kumaravelu Chettiar, AIR 1928 Mad 
77 (FB) and held that Explanation VI is 
controlled by Order 1, Rule 8 and if a 


Court allows a suit to which the rule ap- . 


plies, to proceed in a representative capa- 
city for the benefit of numerous parties, 
all these parties will not be bound by 
the decree, even if the contest leading 
to it were bona fide, but the procedure 
-prescribed by the rule is in no respect 
followed. It is true that their Lordships 
further observed that “they would not 
exclude the possibility of a decree being 
within the benefit of the Explanation 
where the litigation having been bona 
fide the omission to comply with the 
conditions of the Rule has been inadver- 
tent, and no injury from the omission 
has been sustained by the plaintiff in the 
second suit. But it is. their Lordships 
think, imperative to have it recognised 
that the burden upon a defendant seek- 
ing a ruling to that effect is heavy in- 
deed, No encouragement ‘should, they 
think, be offered to litigants. if they 
would obtain the full benefit of O. 1, R. 8, 
to be careless in securing full compliance 
with the conditions of the Rule both in 
the letter and in the spirit.” 


| 7. Now. -in the present case there 
is nothing to show that the omission to 
comply with the conditions of the Rule 
(Order 1, Rule 8, Civil P. C.) has been 
inadvertent, and no injury from the omis- 
sion has been sustained by the defen- 
dants. The case ought not therefore to 
fall within the exception carved out by 
their Lordships of the Privy Council. 
Consequently, the conditions of R. 8 hav- 
ing not been complied with fully in the 
previous suit, the appellant cannot have 
the benefit of Explanation VI to S. 11, 
Civil P. C. I am. therefore, unable to 
hold that the defendants are not entitled 
to assert their title to the ‘sal’ in dis- 
pute by the principle of res judicata. 
However, the judgment Ex. 3 even though 
not conclusive js yet relevant under 
Section 13 of the Evidence Act as evi- 
dence of an instance in which the ‘right 
claimed by the plaintiff in the present 
case had been successfully asserted. But 
it deserves to be noted that in Exhibit 3 
it was held “that the ‘sal’ is not the plain- 
tiffs private property. but is adjunct to 
the temple intended for the convenience 
of the public”. 


8. The learned District Judge has 
relied upon Patta Exhibit A-1. dated 
‘Asad Sud 13. S. 1876, issued by the for- 
mer State of Jodhpur in favour of the 
Nai Community, Patta Exhibit A-2. dated 
30-4-1919 again in favour of the Nai 
Community and the order of the Revenue 
‘Member of the former State of Jodhpur 
Exhibit A-10, dated 6-4-1916 in coming 
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to the conclusion that the ‘sal’? was prov- 
ed to belong to the barber community. 
Learned counsel for the respondents has 
further invited my attention to a certi- 
fied copy of an order dated 13-10-1936 
of the Development Officer, Jodhpur 
marked Exhibit A-11 wherein it was ob-~ 
served that the ‘patta’ of the ‘sal’ may be 


renewed in favour of the barber com-~ 
munity. ` 
9. After having carefully exa- 


mined the judgment of the Chief Court 
Exhibit 3 as well as the documents re- 
lied upon by the learned District Judge, 
I must say that the state of affairs as to 
the ownership of the ‘sal’ still remains 
in a complete state of confusion. Noth- 
ing appears to have been done by the 
plaintiff after the judgment of the Chief 
Court to obtain the Patta in his favour 
or to prevent the defendants from mak- 
ing a free use of the ‘sal’ in question. It 
appears from the judgment Exhibit 3 it- 
self that the learned Chief Judge did not 
recognise the exclusive ownership of the 
plaintiff Shyamdas son of. Mukand Das 
who had sued in his individual capacity. 
To put the finding in his own words, he 
said: 

“The parlour is not the plaintiffs 
private property but, as I have already 
stated, an adjunct to the temple intend~ 
ed for the convenience of the’ public 

EEREN and this fact no doubt proves 

the nature of the possession which the 
plaintiff claims.” 
There were two Pattas in existence in 
favour of the Nai Community at the time 
when this judgment was given. and there 
is not a word in the judgment as to the 
effect of these ‘pattas’. What is surpris- 
ing is that even after this judgment by 
the Chief Court, the defendants con= 
tinued to make use of the ‘sal’ and the 
‘patta' issuing authority, viz. the Deve- 
lopment Officer, in the former State of 
Jodhpur by his order dated 13-10-1936 
directed that a fresh ‘patta’ for the ‘sal’ 
may beissued tothe barber community if 
it is found to have been lost. In this state 
of affairs the probative value of the judg- 
ment in favour of the plaintiff is consi< 
derably weakened, and I am unable to 
hold on the basis of the judgment Ex. 3 
that the plaintiff has succeeded in. prov- 
ing his title to the ‘sal’ in dispute. 


10. It appears to me and it is not 
even denied by the learned counsel for 
the appellant that the worshippers of the 
temple of Neelkanth Mehadeo as well as 
of the temple of Lord Krishna freely 
make use of the ‘sal’. The dispute re~- 
garding the possession of the ‘sal’ be- 
tween the two parties is, in my. opinion, 
altogether unsubstantial and a point of 
false prestige. I have looked into the 
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relevant portions of the statements of 
the witnesses as well as the documents 
relied upon by both the parties and I am 
confirmed in mv belief that the ‘sal’ is 
being freely used by the members of 
the barber community as well as by the 
worshippers of the temple of Neelkanzh 
(Mahadeo, 


11. Then, again, the plaintiff has 
not prayed for declaration of his title 
tto the ‘sal’? nor has prayed for a decree 
for exclusive possession. All that has 
been prayed is. that the construction 
made by the defendants viz. ‘pol’ made 
in place of the window and certain ‘pat- 
ties’ mav be ordered to be removed and 
the ‘sal’ may be restored to its original 
condition. The defendants, have, un- 
doubtedly, made an endeavour to assert 
their title to the ‘sal’ in dispute. but for 
the purpose of decision of this case it is 
not necessary to go into, that question. 
In mv opinion, the dispute in the pre- 
sent litigation can be disposed of on the 
short point that the plaintiff has not suc- 
ceeded in proving his exclusive owner- 
ship nor his exclusive possession over 
the ‘sal’. It further appears to me tkat 
they brought the suit onlv after the con- 
struction had been completed. In these 
circumstances, no case has been made cut 
for issue of a mandatory injunction for 
demolition of the impugned construction. 
The suit has, therefore, been rightly dis- 
missed by the Courts below, and the 


judgment and decree under appeal do 
not call for any interference. 
12. In the result, I dismiss this 


appeal. but without anv order as to costs. 


13. Before parting with the case, 
I wish to observe that the parties will be 
well advised not to rake up further dis- 
putes in respect of the use of this ‘sal’ 
which seems to be for the use of wor- 
shippers of both the temples, viz. the 
temple of Neelkanth Mahadeo and the 
temple of Lord Krishna and if ever any 
question as to its repairs and rejuvena- 
tion arises, they should settle the same 
amicably. 

14, Learned counsel for the ap- 
pellant prays for grant of leave under 
Section 18 of the Rajasthan High Court 
Ordinance. Lease is declined. 


Appeal dismissed. 
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Mst. Gaumati and others. Appellants 
v. Shanker Lal, Respondent. 

Second Appeal No. 400 of 1968, D/- 
9-11-1973, against judgment and decree 
of M. M. Vyas, Dist. J., Bharatpur, D/- 
1-3-1968. 

Index Note :— (A) Hindu Succession 
Act (1955), Section 14 (1), Explanation — 
Includes acquisition in any other manner 
whatsoever — Property in exclusive pos- 
session of widow — Property not in lieu 
of maintenance — Widow becomes {ull 
owner, 


Brief Note:— (A) The words used 
in the Explanation to Section 14 (1) of 
the Act are wide enough so as to include 
acquisition in any other manner whazso- 
ever, 


Where the Hindu widow entitled to 
maintenance out of joint family property 
was in possession of house property and 
having exclusive control over it for a 
period of fifty years and there was no- 
thing on record to show that any sepa- 
rate arrangement was made for her main- 
tenance nor that she had any other 
source of maintenance, it was held that 
she became full owner of property on 
coming into force of the Act. AIR 1972 
Raj 191 and AIR 1960 Raj 82, Distin- 
quished; AIR 1969 SC 1118 and AIR 
1972 Bom 16, Referred. (Para 12) 
Cases Referred: Chronological Paras 


AIR 1972 Bom 16 = 73 Bom LR rt 
B. B. Patil v. Gangabai 

AIR 1972 Rai 191 = 1972 Rai LW 138, 
Rao Raia Teisingh v. Hastimal 4,11 

AIR 1969 SC 1118 = (1969) 3 SCR Bye 
Rari Bai v. Yadunandan 4,7 

AIR 1960 Rai 82 = 1960 Raj LW 95. Mt. 
Mohari v. Mt. Chukli 10 

(1894) ILR 18 Bom _ 679, 
Shivayogappa 


D. K. Soral, for Appellants: 
Kasliwal, for Respondent. 


JUDGMENT :— The  plaintiff-res- 
pondent Shanker Lal filed the suit out 
of which this appeal arises against Ram- 
karan Lal (who died during the pendency 
of this litigation and is represented by 
his legal representatives Smt. Gaumati 
and others — appellants) for declaring 
that the will Exhibit 3, dated 3-2-1967 
made by Smt. Kalawati is ineffective 
against the plaintiff and further that a 
decree for possession of the ground-floor 
of the house and other movable property, 


A v. 


N. M. 


-ornaments etc. bequeathed by Smt. Kala- 


wati to Ramkaran Lal be granted in his 
favour. The trial Court decreed the suit 
for possession of the ground floor of the 


LQ/LQ/F320/73/VSS 
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house and its judgment and decree were 
affirmed bv the District Judge. Bharat- 
- pur, and consequently the legal repre- 
sentatives of Rarakaran Lai have filed 
this appeal. 


2. A tew relevant facts may now 
be stated. One Jagan Nath had three 
sons Chaturbhuj, Ramkaranlal (defen- 
dant) and Shankerlal (plaintiff). Chatur- 
bhuj died in St. 1967. i.e. in the vear 
1910-11 A. D. leaving behind his widow 
Smt. Kalawati but no issue. Ramkaran- 
lal went in adoption to one Ramchander 
some time in S. 1973 ie. 1916-17 A. D. 
As already stated above, on 3-2-1961 Smt. 
Kalawati executed a will cf the property 
in question in favour of Ramkaran Lal 
and died about a mcnth later. On the 
death of Smt. Kalawati. Remkaran Lal 
took possession of the- property willed to 
him by Smt. Kalawati and thereupon 
Shanker Lal fizd the present suit on the 
ground that Ramkaran Lal had gone in 
adoption to another family, and was not 
entitled to get any share in the family 
of his birth and further that Smt. Kala- 
wati had no right to will away the pro- 
perty in question. The suit was resisted 
by Remkaran Lal mainly on the ground 
that Smt. Kalawati became absolute 
owner of the property by virtue of Sec- 
tion 14 (1) of the Hindu Succession Act 
No. 3i of 1956 which came into force 
on 17-6-1956. The Courts below held 
that since Smt. Kalawati did not acquire 
even limited ownership to the property 
fn question on the date of the commence~ 
ment of the Hindu Succession Act (here- 
inafter to be referred to as ‘the Act’) she 
could not become full owner thereof and 
consequently the will executed bv her in 
respect of the property in question was 
mot valid. 


3. The only point for decision 
in. this case is as to whether on the com- 
ing into force of the Hindu Succession 
Act Smt. Kalawati became an absolute 
owner of the property in question, If 
she did, the suit is liable to be dismissed 
and if she did not, it has been rightly 
decreed by the courts below. 


4, Learred counsel for the ap- 
pellants . has urged that even the plain- 
tiff has admitted in paras Nos. 2 and 6 
of the plaint that on the death of 
Chaturbhuj, hvsband of Smt. Kalawati 
the latter got a right of residence and 
maintenance out of the property of 
Jagannath Prasad. father of her deceased 
husband. He has further invited’ my at- 
tention to the statement of the plaintiff 
Shanker Lal P. W. 1. Shankerlal has 
stated that Smt. Kalawati used to reside 
in the portion of the house which had 
been willed by her D. W. 1 Ram Karan 
Lal has also stated that the disputed pre- 
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mises which had been willed away to him 
had been continuously in possession of 
Smt. Kalawati for a period of about 50 
years from the date of the death of her 
husband to the date of her own death. 
On the basis of the aforesaid averments 
in the pleadings and the evidence, the 
learned counsel has argued that the pro- 
perty in question was possessed by Smt. 
Kalawati on the date of coming into force 
of the Act and that the same had been 
acquired by her in Heu of maintenance. 
In support of his contention he has 
placed reliance on Rani Bai v. Yadu- 
nandan, AIR 1969 SC 1118 and B. B. 
Patil v. Gangabai, AIR 1972 Bom 16. 
On the other hand, learned counsel for 
the respondent has urged that the pro- 
pertv in question was never acquired by 
Smt, Kalawati and she had not a vestige 
of title to it. The house in question was 
given to her only for residence and a 
person who had only a right of residence 
in the property cannot be said to have 
acquired the property. In other words 
his contention is that Section 14 of the 
Act has no application to the present 
ease. In support of his contention learn- 
ed counsel has relied upon Rao Raia 
Tejsingh v. Hastimal, 1972 Rai LW 133 = 
(AIR 1972 Rai 191): Mt. Mohari v. Mt. 
Chukli, AIR 1960 Raj 82. He has futher 
argued that the plea of acauisition of the 
property in question by Smt. Kalawati 
is negatived by the judgment Ex. 2. 


5. Before I embark upon the con~- 
sideration of the points canvassed þe- 
fore me. it may be relevant to reproduce 
Section 14 of the Hindu Succession Act:— 


“14 (1) Any property possessed by 
a female Hindu, whether acquired be- 
fore or after the commencement of this 
Act, shall be held by her as full owner 
thereof and not as a limited owner. 


Explanation— In this sub-section 
“property” includes both movable and 
immovable property acquired by a female 
Hindu by inheritance or devise, or at a 
partition. or in lieu of maintenance or 
by gift from any person, whether a re- 
lative or not, before, at or after her mar- 
riage or by her own skill or exertion, or 
by purchase or by prescription. or in 
any other manner whatsoever, and also 
any such property held by her as strix 
dhana immediately before the commence« 
ment of this Act. 


(2) Nothing contained in sub-sec. {1) 
shall apply to any property acauired-by 
wav of gift or under a will or any other 
instrument or under a decree or order of 
a Civil Court or under an award where 
the terms of the gift. will or other in- 
strument or the decree, order or award 
prescribe a restricted estate in such pro~ 
perty.” 


Gaumati v. Shanker Lal 


€. It is beyond dispute that the 
house in question was in actual posses- 
sion of Smt. Kalawati on the date of 
zoming into force əf the Act. So also 
there is no controversy between the par- 
ties that Smt. Kalawati was entitled to 
Zet maintenance out of the joint familv 
property. The bone of contention, how- 
aver, is whether in the facts and circum- 
stances of the case it can be said that 
the property was acauired by Smt. Kala- 
wati in lieu of maintenance or in any 
other manner. Of course there is no clear 
evidence on the record that the property 
was given to Smt. Kalawati in lieu of 
maintenance, : 

7. In AIR 1969 SC 1118 the facts 
were that one Jangi Jogi had a son named 
Laldas who pre-deceased the former 
leaving behind his widow Rani Bai. After 
the death of Laldas, Jangi Jogi married 
Mst. Jugli and died two vears after their 
marriage. After Jangi Jogi’s death, Mst. 
Jugli gifted the property in dispute to 
Yadunandan who obtained possession of 
the same in the course of criminal pro- 
ceedings under Section 145, Criminal 
P. C. Thereupon Mst. Jugli and Smt. 
Rani Bai jointly instituted a suit for de- 
claration in respect of their right. and for 
possession of the property. Jugli Bai 
filed an application under Order 23, 
Rule 3, Civil P. C. and the question arose 
before their Lordships as to whether 
Rani Bai was entitled to get possession 
of the property from Yadunandan. : 
was observed by their Lordships that 
Rani Bai was entitled to receive main- 
tenance out of the share of her father-in- 
law and that although her claim for 
maintenance was not a charge upon the 
estate until it had been fixed and specifi- 
cally charged thereupon. her right was 
not liable to be defeated except by trans- 
fer to a bona fide purchaser for value 
without notice. They further observed 
that the Courts in India have taken the 
view that where a widow is in posses- 
sion of a specific property for the pur- 
pose of her maintenance, a purchaser 
buving with notice of her claim is not 
entitled to possession of that property 
without first securing proper mainten- 
ance for her: (vide Rachawa v. Shivavos- 
appa, (1894) ILR 18 Bom 679). It was 
further observed - 


‘it is clear from the provisions of the 
Explanation appearing in Section 14 of 
the Hindu Succession Act that a situa- 
tion was contemplated where a female 
Hindu could be in possession of foint 
family properties in lieu of maintenance. 
It may be mentioned that after the en- 
forcement of the Hindu Adoptions and 
Maintendnce Act, 1956 the rights of 
widowed daughter-in-law to maintenance 
are governed by Section 19 of that Act 
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which, however. could not be applicable. 
In the present case, it is difficult to 
understand how the appellant could be 
deprived of the possession of properties 
by a trespasser. Moreover she was pre- 
sumably in_ possession of these properties 
in lieu_of her right of maintenance and 
could not be deprived of them even by 
Jugli Bai without first securing proper 
maintenance for her out of the afore- 
said properties.” 
(Note: The underlining is mine) 


8. It is true that their Lordships . 
held Yadunandan to’ be a trespasser and 
granted a decree for possession in fay- 
our of Rani Bai but in this connection 
they observed that “the appellant (Rani 
Bai) was further entitled to remain in 
possession if she could establish that she 











. had entered into possession by virtue of 


her claim or right to maintenance until 
the person laying a claim to the estate 
of Jangi Jogi made some proper arrange- 
ment for the payment of maintenance to 
her”. However, their Lordships did not 
express any final opinion as the suit had 
been remanded for a fresh decision on 
questions of fact and law. 


9, In ATR 1972 Bom 16 the suit 
properties had been allotted to the widow 
Heera Bai under an award in lieu of 
maintenance for life with a restricted 
power of alienation. In view of the 
award it was held that on the date of 
commencement of the Act of 1956 Hira- 
bai was a limited owner within the con- 
templation of sub-section (1) of Sec. 14 
of the Act and was entitled te become the 
full owner on that date. A contention was 
raised on behalf of the opposite party 
that the case fell within the exception 
embodied in sub-section (2) of Section 14 
of the Act and the award created a res- 
tricted estate. This contention was. how- 
ever, overruled and it was observed that 
the Explanation to sub-section (1) is 
wide enough to include the property ac- 
quired under an award or a decree, and 
that sub-section (1) will not cease to 
have effect. {t,was further held that the 
award was not the source of interest 
created but was merely declaratory of 
the right te the property antecedently 
enjoyed by the Hindu female. 


10. In AIR 1960 Rai 82 it was 
held that “the essential pre~conditions 
for attracting the benefit of Section 14 
are that the female Hindu must have in 
the first place “acquired property” albeit 
before tha commencement of the Act as 
contra-distinguished, for example, from 
a mere right of maintenance or residence 
and, secondly, inat she must have béen 
in possession of it at the commencement 
of the Act and the section can have no 
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application where she, cannot be said to 
be in such possession.” In the present 
case Smt. Kalawati was admittedly in 
possession of the property in dispute on 
the date of the commencement of the 
Act, and, therefore, the case is clearly 
distinguishable. 


11. In 1972 Rai LW 133 = (AIR 
1972 Rai 191) a right of residence had 
been granted to the younger brother by 
the mortgagor against whom a decree 
for sale of the mortgaged property was 
sought to be executed. The younger 
brother’s wife raised an objection that 
she had a right of residence in the pro- 
perty which had ripened into absolute 
ownership on coming-into force of the 
Hindu Succession Act. There was no 
question of maintenance involved in the 
case and the right of residence was claim- 
ed by the widow not in her own right 
but as an heir of her deceased husband 
who too had a limited right, namely. a 
right of residence only. This authority 
has also no application to the facts and 
circumstances of the present case. 


12. As already stated above, it is 
not disputed that Smt. Kalawati was in 
actual possession of the property in dis- 
pute and was entitled to maintenance out 
of the joint family property. There is 
nothing on the record to show that anv 
separate arrangement was made for her 
maintenance nor it is the plaintiffs case 
that she had any other source of main- 
tenance. It is further érvstal clear that 
she resided in the property in dispute 
and had exclusive control over it for a 
period of 50 years since the death of her 
husband. Under these circumstances even 
if there is no direct evidence that the 
property in dispute was given to her 
for residence and in lieu of main- 
_ tenance, it will not be unreasonable to 


presume that she had acquired this 
property in lieu of maintenance. The 
‘words used in the Explanation to Sec- 


tion 14 (1) are wide enough so as to in- 
clude acquisition in any other manner 
whatsoever. In the facts and circum- 
stances of this case I am of opinion that 
Smt. Kalawati was in possession of the 
property in dispute and had acquired the 
same in lieu of maintenance and conse- 
quently she became full owner thereof 
On coming into force of the Act. 


13. In view of the foregoing dis- 
eussion, I allow this appeal, set aside the 
judgments and decrees of the Courts be- 
‘flow and hereby dismiss the plaintiff’s 
suit. The parties are left to bear their 
own costs throughout. 


14. Learned counsel for the res- 
pondent prays for leave to ‘appeal under 
Section 18 of the Rajasthan High Court 


Sher Ali v. Nasirkhan (Lodha J.) 


A.L Re 


Ordinance, 1949. Since the question in- 
volved is of considerable importance and 
likely to arise frequently and there is no 
direct authority on all fours. I consider 
it a fit case for grant of leave. Leave to 
appeal to Division Bench is granted. 
Appeal allowed. 
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Section 92 even if some of the reliefs 
covered by that section are claimed in the 
suit. Such a suit would be triable as 
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grant, it can grant those reliefs which it 
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ORDER :— This is a revision appli- 
cation by Sher Ali and others. legal re- 
presentatives of Asghar Ali deceased- 
plaintifg against the appellate order by 


IQ/JQ/E214/73/HGP, 
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the Additional District Judge. Bundi than under- Section 92, Civil P. C. 
dated 8-11-1973 by which the learned Thereupon the plaintiff took the stand 


Judge upheld the order of the Munsiff, 
Bundi dated .26-5-1970 in Civil Suit 
No, 127 of 1967; returning the plaint for 
presentation to the proper Court. 


2. _ The case has rather a che- 
quered history and in order to appre- 
ciate the points canvassed before me it 
would be necessary to give a few rele- 
vant facts giving rise to the present suit. 


3. There is a ‘Dargah’ popularly 
known as ‘Mira Sahib Ka Durgah’ situat- 
ed on a hill in the city of Bundi. It is 
common case of the parties that the 
‘Durgah’ is a religious place meant for 
use by the Muslim Community for əf- 
fering prayers. It appears that Asghar 
Ali was looking after it as a ‘Mutwalli’. 
The defendants Nos. 1 and 2 Nasir Skah 
and Habib Shah were dissatisfied by the 
management of the Durgah by Asghar 
Ali and consequently after obtaining the 
consent in writing of the Advocate Gene- 
ral of Rajasthan, instituted a suit in the 
Court of Civii Judge. Bundi for removal 
of the trustee Asghar Ali and for ap- 
pointing a new trustee. This suit was re- 
gistered as Civil Suit No. 8/1958. How- 
ever, during the pendencv of the suit the 
parties entered into a compromise on the 
basis of which the Civil Judge, Bundi 
passed a decree directing that a commit- 
tee be constituted of Nisar Ahmed, Nazir 
Mohammad and Illahi Bux (defendants 
Nos. 3 to 5 in this case) under 
supervision Asghar Ali would continue to 
manage the ‘Durgah’ and jn case the 
said committee found the work of Asghar 
Ali unsatisfactory. they would be en- 
titled to remove Asghar Ali as a trustee 
and appoint another trustee or trustees 
in his place. It transpires that in ac- 
cordance with the powers conferred on 
the committee the defendants Nos. 3, 4 
and 5 removed Asghar Ali on 6-2-1960 
and appointed defendant No. 1 Nasir 
Shah as ‘Mutwalli’ in place of Asghar 
Ali. Aggrieved by this act of the ccm- 
mittee Asghar AH filed the present suit 
in the Court of District Judge, Bundi on 
14-2-1963 alleging that the compromise 
on the basis of which the decree dated 
16-2-1959 was passed by the Civil Judge, 
Bundi had been got sisned bv him by 
practising fraud and undue influence, and 
was consequently void. Tt was also al- 
leged that the Civil Judge, Bundi - had 
no. jurisdiction to entertain and decree 
the suit under Section 92, Civil P. C. asit 
was exclusively triable by the principai 
Court of Civil Jurisdiction, namely Dis- 
tries Judge, Kota.” An objection was 
taken by the defendants that the suit 
was not maintainable for want of con- 
cont by the Advocate General of Rajas- 


whose" 


that the suit was not under Section 92, 
Civil P. C. but for enforcement of his 
personal right as a ‘Mutwalli’ and for 
declaration of the decree granted by the 
Civil Judge. Bundi as null and void. The 
learned District Judge thereupon order- 
ed that the plaint be returned io the 
plaintiff for presentation to the compe- 
tent Court. Consequently the plaint 
Was returned to the plaintiff, who pre- 
sented the same in the Court of Munsiff, 
Bundi on 28-4-1964. The defendants 
pleaded inter alia that the suit fell with- 
in the purview of Section 92. Civil P. C. 
and could be instituted onlv.in the Dis- 
trict Court after obtaining the consent of 
the Advozase General in writing. Issue 
No. 11 was framed on this point and 
after hearing the arguments the learned 
Munsiff held that the suit was covered 
by Section 92. Civil P. C. and only the 
District Judge, Bundi was competent to 
entertain it. Consequently, he directed 
the return of plaint. As already stated 
above. on appeal bv the plaintiff. the 
learned Additional District Judge, Bundi 
confirmed the order of the trial Court. 
Hence this revision. Before concluding 
the narrative, one more fact may be 
stated. During the pendency of the suit 
in the Court of Munsiff. Asghar Ali died 
on 2-8-1965 and the present petitioners 
who are his heirs were substituted in 
his place. 


4, The main point for decision in 
the case is whether the suit falls within 
the purview of Section 92, Civil P. C.? 
It is beyond dispute that if it does, then 
clearly the suit can be tried only by the 
District Judge and the order for return 
of the plaint is proper, and if it does not 
then the suit was properly instituted in’ 
the Court of Munsiff. The whole argu- 
ment advanced in the case by the learned 
counsel for both the Parties centres 
round the interpretation of the Plaint. 
The contention of the learned counsel 
for the non-petitioners is that 
on reading the plaint as a whole the con~ 
clusion drawn by the Courts below that 
this is a suit under Section 92, Civil 
P. C. is correct. whereas the contention 
on behalf of the petitioners is that the 
suit is not one for vindication of the 
rights of the general public or the Mus- 
lim community but it is a suit to estab- 
lish a right of hereditary management 
of the ‘Durgah’ and for consequential re- 
liefs. In- support of this contention 
learned counsel has relied upon K. 
{Meethyan ‘y. K. Marackar, AIR 1954 
Tra Co 51; Tirumalai Devasthanams v. 
Krishnayya, AIR 1943 Mad 466 (FB): 
Sanat Kumar v. Hemchandra, ATR 1961 
Cal 411 and Raghunath Das v. Sheo 
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Kumar, AIR 1923 Pat 309. It is sub- 
mitted that the suit is not founded ona 
breach of trust and the material allega- 
tion in the plaint on which the cause of 
action is based is that the appointment 
of the trustees is invalid, and therefore, 
such a suit even if construed as one for 
, removal of the trustees is outside the 
scope of Section 92. 


5. On the other hand learned 
counsel for the non-petitioners has 
argued that the suit is virtually on be- 
half of the whole Muslim community of 
Bundi and the trustees even if held to 
be illegally appointed by the Court would 
be trustees within the meaning of Sec- 
tion 92 of the Civil Procedure Code. and 
a suit for their removal would come 
within the ambit of Section 92, Civil 
P. C. In support of his contention he 
has relied upon S. K. Mitra v. H. C. Dey, 
AIR 1960 Cal 558 and para. 206 of Mulla’s 
Principles of Mahomedan Law, Seven- 
teenth Edition. However, before I em- 
bark upon the discussion of the autho- 
rities relied upon by the learned coun- 
sel it would be necessary to examine the 
material allegations in the plaint in 
order to determine the nature of the suit. 


6. In para. No. 2 of the plaint the 
plaintiff has alleged that the ‘Mutwalli- 
ship’ of the ‘Durgah’ has been vested in 
the family of the plaintiff for the last 
400 to 500 vears and after his father’s 
death plaintiff Asghar Ali has been act- 


ing as its ‘Mutwalli’ for the last 50 years ° 
and has been managing the property at-- 


tached to the ‘Durgah’ during all this 
period. In para. No. 9 of the plaint it is 
further stated that the compromise filed 
in the previous case and the decree pass- 
ed on its basis were invalid. so as to af- 
fect the plaintiffs hereditary right to act 
as ‘Mutwalli’ and manage the business 
of the ‘Durgah’. In the relief clause it 
has been prayed that a declaration may 
be granted that the ‘Durgah’ is a Mus- 
lim Wakf Property and the plaintiff is 
its hereditary Mutwalli and is entitled 
to manage the ‘Durgah’ and its proper- 
ties according to time-old custom. In 


this connection it has .also been praved ` 


that the decree by the Civil Judge, Bundi 
dated 16-2-1959 whereby the defendants 
Nos, 3, 4 and 5 were appointed as mem- 
bers of the Committee to manage the 
‘Durgah’ was void. These allegations do 
lead to an inference that the plaintiff did 
not seek to sue as a representative of 
the Muslim community. No doubt. he 
has alleged in para. No. 6 that he has 
been wrongly removed as Mutwalli by 
the defendants Nos. 3. 4 and 5 in collu- 
sion with defendant No. 2. In para. No. 8 
it has been stated that it is the desire of 
the whole Muslim community of Bundi 
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that the management at the Durgah may 
be transferred from the defendants to 
the plaintiff Asghar Ali and his family. 
But from the said allegations in paras. 
Nos. 6 and 8 it cannot be inferred that 
the plaintiff has filed the suit as a re- 
presentative of the public. I am, there- 
fore, of opinion that on a proper inter- 
pretation of the plaint the conclusion is 
irresistible that the plaintiff has filed the 
present suit in his individual capacity 
for enforcement of his personal right as 
a hereditary ‘Mutwalli’ and not for 
vindication of the rights of the Muslim 
community. 


7. In AIR 1954 Trav Co 51 it has 
been observed that two conditions have 
to be satisfied for the application of the 
section (S. 92, Civil P. C.); one is that 
the suit should be one for the vindica- 
tion of the rights of the general public 
in any trust created for public purpose 
of a charitable or religious nature and 
the other is, that the relief should be 
all or any of the reliefs enumerated in 
clauses (a) to (h) of Section 92. It was 
further held that the section was intend- 
ed to govern representative suits brought 
for the benefit of the public to enforce 
a public right in respect of an express 
or constructive trust. It does not apply 
to suits brought bv persons to remedy a 
particular infringement of their own 
individual right. 


8. In AIR 1943 Mad 466 (FB) a 
Full Bench of the Madras High Court 
agreed with the opinion of Varadacha- 
riar, J, in Shanmukham Chetti v. 
Govinda Chetti, AIR 1938 Mad 92 that 
in deciding whether a suit falls within 
Section 92 the Court must go beyond 
the reliefs and have regard to the capa- 
city in which the plaintiffs are suing and 
to the purpose for which the suit is 
brought. The Full Bench overruled the 
view taken by another Full Bench in an 
earlier case: Janaki Bai v. Vinayakar 
of Melmandai, AIR 1935 Mad 825 (FB). 
It appears that the learned Civil Judge 
relied upon the overruled case reported 
as AIR 1935 Mad 825 (FB) presumably 
because the later Full Bench case was not 
brought to her notice. The same view 
was taken in Shri Ram Pershad v. 
Chhano Devi, AIP 19692 Delhi 75. 


9. In AIR -1923 Pat 309 it was 
observed that what the plaintiff claimed 
in the plaint did not altogether contemn- 
plate merely matters which are cóm- 
prised in Section 82, for he claims, as in 
his own right of succession, possession 
of the properties as well as the position 
‘of mohunt. It further appears from the 
judgment of that case that mingled with 
this claim there was also an allegation 
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‘of breach of trust such as is contem- 
plated under Section 92. In these cir- 
cumstances the learned Judges observed 
that a claim for possession being based 
upon an alleged personal right of the 
plaintiff cannot be regarded as falling 
within the purview of Section 92. 


10. From the cases cited above 
the position seems to be quite clear that 
in a case where the plaintifl seeks to en- 
force his personal right in respect of a 
trust for religious or charitable purposes 
and not for vindication of the rights of 
the public or a particular community as 
its representative, the suit would not fall 
within the ambit of Section 92. Civil 
P. C. and even if some reliefs covered 
by Items (a) to (h) of Section 92 are 
claimed the suit would nevertheless be 
triable as an ordinary suit. 


11. In AIR 1960 Cal 558 relied 
upon by the learned counsel for the 
mon-petitioners it has been, no doubt, 
held that a suit for removal of a trustee 
illegally appointed or a trustee de son 
tort would come within the ambit of 
Section 92 of the Civil Procedure Code. 
It is true that one of the reliefs claim- 
ed bv the plaintiff is that it may be de- 
clared that the defendant No. 1 is not 
entitled to act as Mutwalli of the Durgah 
and he may be restrained from interfer- 
. ing with the plaintiffs right to act as 
Mutwalli. This may amount to a relief 
for removal of the defendant No. 1 as a 
trustee. Whether this relief can be 
granted or not in the facts and circum- 
stances of the present case, I shall not 
anticipate, nor it is proper to give any 
finding on that point. However. where 


more than one relief are asked, some of. 


which the Court may not be competent 
to grant, vet it can grant ‘those relists 
which it can. ,It was observed in AIR 
1960 Cal 558 that the fact that some of 
the reliefs cannot be granted because of 
the non-compliance of the provisions of 
Section 92 of the Code cannot disentitle 
the plaintiff to get other reliefs whch 
can well be claimed in an ordinary suit. 
The learned Judge went on to observe 
that the suit cannot be dismissed though 
the plaintiff is debarred from claiming 
some of the reliefs in the suit which can 
only be claimed in a suit framed in com- 
pliance with the provisions of Section 92 
of the Code. 


12. One of the important reliefs 
claimed by the plaintiff is that the de- 
eree passed by the Civil Judge. Bundi 
dated 16-2-1959 is null and void for 
patent lack of jurisdiction. This relief 
has got nothing to do with the provi- 
sions of Section 92, Civil P. C. and can 
very well be asked for in an ordinary 
suit, j 





Nathu v. Laxmi Narain 


Rai. 153 


13. Learned counsel for the non- 
petitioner also argued by reference to 
para. 206 of Mulla’s Principles of Mahome- 
dan Law (Seventeenth Edition) that 
Mahomedan Law does not recognise any 
right of inheritance to the office of Mut- 
walli. But the office may become here- 
ditary by custom in which case the cus- 
tom should be followed. It is contend- 
ed that no plea of inheriting the office 
of mutwalli by custom has been taken 
in the case and therefore the plainciff’s 


claim to the mutwalliship in his per- 
Sonal right cannot be sustained. In my 
opinion whether the claim is sustain- 
able or not and whether the plaintiff 


would succeed in the claim made by him 
is a question which can be properly de- 
cided only after trial of the suit. The 
only question that I am called upon to 
determine, at this stage, is whether the 
Munsiff. Bundi had jurisdiction to trv 
the suit or he was justified in returning 
the plaint on the ground that the suit 
was covered by Section 92. Civil P. C. 
To this question I have already given 
an answer in the plaintiffs favour. 


14. The net result of the fore- 
going discussion is that in the facts and 
(Circumstances of the case, and in view 
of the position of law as stated above the 
Courts below were not justified in order- 
ing return of the plaint. Accordingly, I 
allow this revision application. set aside 
the judgments of the Courts below and 
send the case back to the trial Court for 
disposal according to law. There will 
be no order as to costs of this revision - 
application. 

Order accordingnly. 
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AIR 1963 Andh Pra 168 = (1962) 2 Andh 
WR 376 (FB), Venkata Ram Rao vV. 
Narayan 9 
AIR 1961 Rai 72 = ILR (1960) 10 Rai 
573, Padmaram v. Suria 3.7 
ILR (1961) 11 Rai 793 = 1961 Rai LW 
132, Jawari Mal v. Mangilal 3.9 
‘AIR 1957 Madh Pra 89 = 1957 MPC 131, 
Pyarelal v. Modi Sikharchand 9 
AIR 1956 Assam 164, Sonahar Ali v. 
Mukbul Ali -9 
AIR 1955 Pat 237 = ILR (1953) 32 Pat 
1138, Ramdhari Singh v. Rambharose 
Singh 8 
AIR 1953 All 565 = 1953 All LJ 330 (FB), 
Baiinath v. Ram Bharose 9 
AIR 1950 SC 28 = 1950 All LJ 118. Misri 
Lal Nayak v. Surji 2 
AIR 1946 Lah 399 =48 Pat LR 141 (FB), 
Nanak v. Ahmad Ali 9 
AIR 1943 Bom 301 = 45 Bom LR 109, 
Shripad Balvant v. Nagu Kushaba 9 
AIR 1940 Pat 346 = 188 Ind Cas 745 (FB), 
Ramphal Sahu v. Satdeo Jha 9 
AIR 1934 Cal 703 = 38 Cal WN 743, 
Satulal v. Asiraddi 9 
‘ATR 1934 Lah 206 = 35 Pat LR 92. Amin- 
chand v. Baldeo Sahai 9 
AIR 1927 PC'252 = 55 Ind App 7, Cho- 
ckalingam Chetty v. Seethai Ache 8 
AIR 1918 Mad 794 (2) = 41 Ind Cas 546, 
Somasundaram v. Vaithilinga 9 
. B. L. Bhargava, for Appellants; 
Sumerchand, for Respondents. 


JUDGMENT :— The second appeal 
before me was lodged bv four appellants 
Nathu, Ramdeo, Gokul and Hira on 5-4- 
1971. It was admitted on 29-7-1971. Dur- 
ing the pendency of the appeal Nathu 
one of the appellants, expired and 
learned counsel for the respondent moved 
an application for holding that the entire 
appeal has abated, as the appellant Nathu 
was survived by two female heirs who 
had not been’ brought on record within 
the period of limitation. Learned coun- 
sel maintains that as Nathu was one of 
the appellants and the decree against all 
the appellants proceeded on a ground 
common to all, the appeal abates in its 
entirety, 

2. Learned counsel for the appel- 
lants contested this position. It was, 
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however, admitted bv, him that Nathu 
had expired in February, 1972 and he had 
left behind two female heirs, who were 
not brought on record within the period 
of limitation. Learned counsel, however, 
submits that according to the latest pro- 
mnouncements of their Lordships of the 
Supreme Court in Ratanlal v. Firm Lal- 
man Das, AIR 1970 SC 108 and Maha- 
bir Prasad v. Jage Ram, AIR 1971 SC 
742, the last mentioned case being follow- 
ed bv this Court in Hanuman v. Shaeru, 
AIR 1972 Rai 176 the appeal cannot be 
said to have abated and could be prose- 
cuted by the surviving appellants even 
for the benefit of the legal representa- 
tives of the deceased Nathu. Learned 
counsel also placed reliance on Misri Lal 
wv. Mt. Surii, AIR 1950 PC 28. 


3. Learned counsel for the res- 
pondents, on the other hand. invited at- 
tention to Padma Ram v. Surja, ILR 
(1960) 10 Rai 573 = (AIR 1961 Rai 72): 
Jawari Mal v. Mangi Lal, ILR (1961) 1t 
Rai 793; Rameshwar Prasad v. Sham- 
behari Lal, AIR 1963 SC 1901 and Sri 
nena v. Jagdish Pershad, AIR 1966 SC 
[l 

4. The relevant facts mav briefly 
be recounted for dealing with this con- 
troversy. The plaintiff Laxmi Narain 
brought a suit for declaration, possession 
and for mesne profits in respect of a 
house described in para. 1 of the plaint. 
Jt was averred that it initially belonged 
to one Ramgopal who had died about 10 
‘years before the filing of the suit and 
after his death one Pyar Chand who was 
the sole surviving coparcener with de- 
ceased Ramgopal being his adopted son 
entered into an agreement of sale on 
19-7-1958 with defendant No. 1 Chhoga 
for a consideration of Rs. 3,000/-. A part 


‘of the consideration was paid and the 


balance was to be taken by the vendor 
at the time of the execution of the sale 
deed. However, as Pyar Chand did nofi 
execute the sale deed in favour of Chhoga 
as agreed to by him. Chhoga had filed a 
suit for specific performance of the con- 
tract in the Court of the Civil Judge, 
Ajmer (Civil Suit No. 37 of 1958). This 
suit was decreed in favour of Chhoga on 
30-7-1959. Subsequent to this decree 
Chhoga had transferred it for a valuable 
consideration in favour of the plaintiff 
Laxmi Narain. Laxmi Narain was then 
substituted in place of Chhoga and the | 
learned Civil Judge executed a sale deed 
on behalf of Pyar Chand in favour of 
Laxmi Narain. Laxmi Narain, however, 
found that in the meantime defendants 
Baldeo, Nathu and Ramdeo had wrons- 
fully occupied this property. He fur- 
ther averred that these defendants pur- 
ported to purchase this property from on¢ 
Smt. Sugni, Smt. Bhagwati and Ganga 
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Bishan under a sale deed dated 29-10- 
1960, but that sale deed, according to the 
plaintiff. was of no effect. The plain- 
tiff, therefore, prayed for a decla- 
ration that the property be declared to 
be his and the defendants Baldeo, Nathu 
and. Ramdeo ‘be dispossessed from the 
suit property. Mesne profits were also 
Claimed, 

5u The learned Civil Judge d2- 
creed, the suit holding that the plaintiff 
was the owner of the property and the 
defendants Nos. 2 to 4 were not entitled 
to remain in its possession. 
fits were also awarded, 

6.  Aggrieved by the decree. Nathu, 
Ramdeo and the legal representatives of 
Baldeo went up in appeal to the Court 
of the learned District Judge, Aimer, 
Baldego having expired during the pen- 
dency of the suit. The learned District 
Judge affirmed the decree of the learned 
Civil Judge, 

Ta It will be thus seen that the 
decree against the appellants proceed2d 
on a ground common to all the appel- 
lants. The application thus raises a ques-" 
tion about the applicability of the provi- 
sions of Order 41, Rule 4 as well as 
Order 22, Rules 3 and 4 and Order 22, 
Rule 9, Civil Procedure Code to the 
facts and circumstances of the case. The 
question about the applicability of these 
provisions had led to cleavage of judi- 
cial opinion in the past. The matter 
came to be considered in this Court by 
Modi, J. in ILR (1960) 10 Rai 573 = 
(AIR 1961 Rai 72). He made a review 
-of a number of decided cases of the vari- 
ous High Courts. He further considered 
the relevant statutory provisions and 
then after elaborately discussing them all 
summarised his conclusions in the fol- 
lowing words :—: ` 

“Summing up the position at which 
I have arrived from the discussion made 
above, I would sav that the two sets of 
provisions contained in Order XXII, and 
Order XLI, Rule 4. Civil P. C., having 
regard to the objects behind the rules 
relating to abatement of suits and ap- 
peals and the necessity for setting them 
aside and the rules contained in O. XXII, 
being mandatory in character and again 
having regard to the consideration taat 
the rule contained in Order XLI, Rule 4, 
is an enabling general provision em- 
powering the appellate Court in its dis- 
eretion to vary or reverse a decree under 
appeal which was based on grounds cem- 
mon to all the plaintiffs or all the de- 
fendants and wherein all of them may 
not have appealed should be interpreted 
. in such a way that they receive their 
due effect and force within their res- 
pective ambit without the one impinging 
upon the other, and the proper method 
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to do so is to hold that where one of the 
appellants has died even where the judg- 
ment under appeal is founded on a ground 
common to all the appellants. the appli- 
cation of Order XXII cannot be brushed 
aside in subordination, as it were, to the 
provision contained in Rule 4, and that 
the latter provision would not be attract- 
ed into application in such a case as it 
should really be limited to those cases 
where all the appellants are alive at the 
date of the decision by the appellate 
Court and not where one or more of them 
have died and their legal representatives 
have not been brought on record in ac- 
cordance with the requirements of Order 
XXII. I hold accordingly.” 


Furtheron he added that the upshot of 
the entire discussion made above is that 
the appellants cannot legitimately be al- 
lowed to take advantage of Order XLI, 
Rule 4, Civil P, C. in the controversy 
which has arisen around the question 
whether this appeal had only abated as 
respects the deceased defendant Padma- 
ram or it abated as a whole. Now learn- 
ed counsel for the appellants in that case 
had not questioned the abatement of the 
a So far as Padmaram was concern- 
ed. 


8. Order 41. Rule 33, Civil P. C. 
was also pressed into service by learned 
counsel in that case and Modi, J. made 
the following observations in the penul- 
timate para of his judgment: 


“Before concluding this judgment, I 
may briefly refer to the controversy 
which arose in this Court at the last stage 
as to the applicability ‘of Rule 33 of 
Order XLI in this case. I may mention 
at once that this ground was not raised 
by learned counsel in his application for 
setting aside the abatement or even in 
his opening address. In these circum- 
stances, the point may be disposed of 
very briefly. Order XLI, Rule 33, Civil 
P. C. is a very special provision and can 
be exercised under exceptional circum- 
stances only and not as a matter of 
course. Again, broadly speaking, it 
should not be exercised in cases where 
a party has been guilty of negligence and 
an important and valuable right thereby 
has accrued in favour of the other party. 
I may also add that no special circum- 
stances have been shown to me why the 
very extraordinary power embodied in 
this rule should be exercised in favour 
of the appellants. Reference may be 
made in this connection to Chokalingam 
Chetty v. Seethai Ache, AIR 1927 PC 
252 and Ramdhari Singh v. Rambharosa 
Singh, AIR 1955 Pat 237. No case has, 
therefore, been made out for giving the 
appellants, the benefit of Order XLI, 
Rule 33, Civil P. C., and I consider it 
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enough to say that I should leave the 
matter at that.” 

9. In ILR (1961) 11 Raj 793, 


Jawari Mal v. Mangilal, Modi, J. reite- 
rated what he had said in the earlier 
case. Their Lordships of the Supreme 
Court had occasion to examine this ques- 
tion in AIR 1963 SC 1901. Their Lord- 
ships made the following observations 
regarding the principle underlying the 
provisions of Order 41, Rule 4: 

“The principle behind the provisions 
of Rule 4, of Order 41, Civil P. C.. seems 
to be that any one of the plaintiffs or de- 
fendants, in filing an appeal as contem- 
plated by the rule, represents all the 
other non-appealing plaintiffs or defen- 
dants as he wants the reversal or modifi- 
cation of the decree in favour of them 
as well, in view of the fact that the ori- 
ginal decree proceeded on a ground com- 
mon to all of them, Where a number of 
persons? have filed an appeal and pend- 
ing the appeal one of the appellants dies, 
the surviving appellants cannot be said 
to have filed the appeal as representing 
the deceased appellant.” 

Then as regards the respective domains 
of Order 41, Rule 4 and Order 22. Rule 9, 
their Lordships observed as follows :— 

“The provisions of Order 41. Rule 4 
do not override the provisions of Order 
22, Rule 9, Civil P. C. Such a question 
cannot arise. The two deal with diffe- 
rent stages of the appeal and provide 
for different contingencies. Rule 4 of 
Order 41, applies to the stage when an 
appeal is filed and empowers one of the 
plaintiffs or defendants to file an appeal 
against the entire decree in certain cir- 
cumstances. He can take advantage of 
this provision, but he may not. Once an 
appeal has been filed by all the appel- 
lants the provisions of Order 41. Rule 4 
become unavailable. Order 22 operates 
during the pendency of an appeal and 
not at its institution, If some party dies 
during the pendency of the appeal, his 
legal representatives have to be brought 
on the record within the period of limita- 
tion. If that is not done, the appeal by 
the deceased appellant abates and does 
not proceed any further. There is thus 
no inconsistency between the provisions 
of Rule 9 of Order 22 and those of R. 4 
of O. 41, Civil P. C. They operate at 
different stages and provide for different 
contingencies. There is nothing common 
in their provisions which make the provi- 
sions of one interfere in any way with 
those of the other.” 


Their Lordships pointed out that where 
one of the several appellants dies and 
the appeal abates as against him under 
Order 22. Rule 3, the Court has no 
power to proceed under Order 41, Rule 4, 
Civil Procedure Code. The contrary 
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opinion held in the Bombay, Calcutta and 
the Madras High Courts in Shripad Bal- 
vant v. Nagu Kushaba, AIR 1943 Bom 


301; Satulal v. Asiraddi, AIR 1934 Cal 
703 and Somasundaram v. Vaithilinga, 
AIR 1918 Mad 794 (2) -was overruled. 


Their Lordships also adverted to O. 41, 
R. 33 and observed that the discretionary 
power under this rule cannot be exer- 
cised to nullify the effect of abatement 
of appeal. In this case their Lordships 
approved the view prevalent in the 
majority of the High Courts namely, 
Rampal Sahu v. Satdeo Jha, AIR 1940 
Pat 346; Aminchand v. Baldeo Sahai, 
AIR 1934 Lah 208: Baijnath yv. Ram 
Bharose, AIR 1953 All 565 (FB): Nanak 
v. Ahmad Ali, AIR 1946 Lah 399 (FB): 
Pyarelal v. Modi Sikharchand, AIR 
1957 Madh Pra 89: Venkata Ram Rao v. 
Narayana, AIR 1963 Andh Pra 168 (FB) 
and Sonahar Ali v. Mukbul Ali, AIR 
1956 Assam 164. The position was reite- 
rated in AIR 1966 SC 1427. 

10. Now I may refer to the two 
Supreme Court cases cited by learned 
counsel for the appellant with a view to 
seeing whether they laid down a diffe- 
rent rule. 

11. In AIR 1970 SC 108 the suit was 
filed against the partnership firm through 
its partners Mohan Singh and Ratan Lal 
for the recovery of the value of the goods 
supplied by the plaintiffs to the firm. 
Ratanlal denied his liability, Mohan 
Singh, however, admitted that the goods 
were supplied by the plaintiffs to the firm 
but pleaded that he was liable only for 
1/5th of the amount claimed by the plain- 
tiff. The trial Court decreed the plaintiffs’ 
claim in its entirety both against Mohan 
Singh and Ratan Lal as also against the 
defendants’ firm. Ratanlal alone appeal- 
ed to the High Court, but he denied the 
liability for the plaintiffs’ claim in its 
entirety. Mohan Singh was impleaded as 
second respondent,.but the notice of ap- 
peal was not served on him. It was 
argued that the appeal should be dismis- 
sed as Mohan Singh was not served with 
the notice of appeal and the decree be 
not jnterfered with. The appeals were 
held maintainable in spite of the absence 
of Mohan Singh. It was in this context 
that their Lordships had to consider the 
applicability of Order 41, Rule 4. Their 
Lordships held that the obiect of O. 41, 
R. 4 is to enable one of the parties to a 
suit to obtain relief in appeal when the 
decree appealed from proceeds on a 
ground common to him and others and 
the Court could in such an appeal re- 
verse and varv the decree in favour of 
all the parties who are in the same inte- 
rest as the appellant. The judgment in 
the case was delivered bv Shah. J.. as he 
then was. 
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12. In AIR 1966 SC 1427 it is 
noteworthy that the judgment was again 
delivered by Shah, J., as he then was. 
I find it difficult to accept the position 
that his Lordship would not be having 
his earlier pronouncement in view while 
deciding the latter case viz, AIR 1970 
SC 108, It is. to my mind, evident that 
his Lordship thought that Order 41, 
Rule 4 and Order 22, Rules 3, 4 and 9 
operate at different stages. Where all 
the persons against whom a decree ‘as 
been passed are the appellants then in 
sUch a caSe Order 41. Rule 4, Civil Pro- 
cedure Code cannot be resorted to and, 
if one of the appellants has died and his 
legal representatives have not been 
brought on record within the period of 
limitation, Order 22, Rule 9 will have its 
effect and the consequences that the 
whole of the appeal would abate cannot 
be avoided, if the decree proceeds on a 
ground common to all the appellants, 

13. In AIR 1971 SC 742 the iude~ 
ment was again delivered by Shah, C. J. 
In this case there was a suit for arrears 
of rent against the defendants who were 
tenants. The Subordinate Judge, Delhi 
decreed the suit. The decree was then 
put in execution. The execution of the 
decree was resisted by the defendants on 
the plea that the same was inexecutable, 
because of certain statutory provisions. 
The- learned Subordinate Judge upheld 
the contention of the defendants and dis- 
missed the application for execution. Of 
the several plaintiffs only one, namely 
Mahabir Prasad, appealed against that 
order and impleaded Gunwanti Devi and 
Saroj Devi as party respondents. Saroj 
Devi died in November, 1962 and Maha- 
bir Prasad appellant applied that the 
name of Saroj Devi be struck off from 
the array of respondents. The High 
Court, in which the appeal was filed, 
granted the application for striking out 
the name of Saroj Devi subject to all 
just exceptions. Eventually the High 
Court dismissed the appeal holding that 
as the legal representatives of Saroi Devl 
were not brought on record within the 
period of limitation the appeal abated in 
its entirety. Against the order of the 
High Court the appeal was taken to ihe 
Supreme Court. It was in this context 
that their Lordships again considered zhe 
scope of Order 41, Rule 4 vis-a-vis che 

_ provisions of Order 22, Rule 4 and other 
eats rules. Their Lordships observ~ 
ed; 


“Jurisdiction of appellate Court 
under Order 41. Rule 4, Civil P. C. is 
open when other persons who were par- 
ties to the proceeding before Subordinate 
Court and against whom a decree pro- 
ceeded on a ground which was common 
to the appellant and to those other per~ 
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sons are either not impleaded as parties 
to appeal or are impleaded as respon- 
dents.” 

Rameshwar Prasad’s case, AIR 1963 SC 
1901 was cited before their Lordships on 
behalf of the respondents in the case, but 
their Lordships distinguished that case 
observing that in that case all the plain+ 
tiffs whose suit Had been dismissed had 
filed an appeal and thereafter one of them 
died and his heirs were not brought on 
record, For the case in hand their Lord- 
ships pointed out that all the decree-hol- 
ders did not appeal in that case. but only 
one of them appealed and the other two 
were joined as party respondents. There- 
fore, in my humble view, where it is a 
case of all the persons against whom the 
decree was awarded filed a joint appeal 
and one of them expired without his legal 
representatives being brought on record 
within the period of limitation the fate 
of the case would fall to be determined 
in the light of what their Lordships had 
laid down in AIR 1963 SC 1901 and AIR 
1966 SC 1427 but where only some of 
such persons do not file the appeal and 
are either impleaded as respondents or 
not impleaded at all then provisions .of 
Order 41, Rule 4 could be resorted to and 


the case would be governed by what 
their Lordships had laid down in AIR 
1970 SC 108: AIR 1971 SC 742. 

14, In AIR 1972 Rai 176 Jagat 
Narayan, C. J. followed Mahabir Pra- 
sad’s case, AIR 1971 SC 742. That was 


a case where the appeal was filed by 
one co-owner only against the dismissal 
of the suit for injunction filed bv all the 
co-owners. ‘The learned Chief Justice, 
in the circumstances, held that such an 


appeal was competent in view of the 
provisions of Order 41, Rule 4, Civil 
Procedure Code though the other co- 


owners were not impleaded even as res- 
pondents, 

15. In an unreported decision of 
mine Brijlal v. M/s. Raimal Golcha Ltd. 
First Appeal No. 74 of 1966 (Rai), I had 
occasion to deal with this question and 
had held that where the appeal was filed 
by the several persons against whom 
there was a common decree and one of 
them had died and his legal representa- 
tives were not brought on record within 
the period of limitation, the whole ap- 
peal would abate. I must confess that I 
was considerably impressed by the argu- 
ment of learned counsel for thé appellant 
that the principle of avoiding two con- 
flicting decrees would nevertheless be 
violated if, instead of being an appel- 
lant, a deceased is a respondent when the 
decree proceeds on the ground common 
to the appellants and such deceased res- 
pondent. But. when there are clear cut 
eases of the Supreme Court the safe rule 
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to go bv is that if a particular situation 
falls within a particular set of cases or 
Cases decided by their Lordships one 
should follow such cases and, if a parti- 
cular situation falls to be considered on 
the basis of the other set of cases, then 
one should follow such other cases, 

16. Learned counsel finally sub- 
mitted that the legal representatives of 
Nathu and the surviving appellants con- 
stitute a joint family and, therefore, the 
appellants could represent the legal re- 
presentatives of Nathu as well in this 
appeal. There is one thing that militates 
against this contention and it is that after 
the Hindu Succession Act, 1956 the posi- 
- tion of the heirs of a deceased copar- 
cener would be that of tenants in com- 
mon, more so when one is concerned with 
female heirs, 

17. In view of what I have said 
above, I am of the opinion that the ap- 
peal has abated in its entirety and ac- 
cordingly I dismiss the appeal. 

18. Learned counsel orally pray- 
ed for grant of leave under Section 18 of 
the Rajasthan High Court Ordinance. In 
view of the importance of the point in- 
volved and also in view ‘of the pendency 
of the appeal against my order in S. B. 
Civil First Appeal No. 74 of 1966. I grant 
the leave to appeal in this case. 

Appeal dismissed. 





AIR 1974 RAJASTHAN 158 (V 61 C 45) 
S. N. MODI, J. 


Rameshwarlal and another, Appel- 
lants v. Balabux Tamra. Respondent. 


Second Appeal No. 547 of 1966. D/- 
29-8-1973, against judgment and decree 
of G. M. Mehta, Dist. J.. Aimer, D/- 
14-7-1966. 


Index Note:— (A) Contract Act 
(1872), Section 74 — Breach of contract 
— Damages — Measure of — Proof of 
actual joss when essential. 

Brief Note:— (A) Where loss in 
terms of money on account of breach of 
contract can be ascertained in accord- 
ance with the established rules. the party 
claiming compensation must prove the 
actual loss. Jf it fails to prove the ac- 
tual loss in such a case it cannot be held 
entitled to the sum named in the agree- 
ment simply because such a sum is men- 
tioned therein. It is only in those cases 
where the Court is unable to assess the 
actual loss that the sum named in the 
agreement, if it is a genuine pre-esti- 
mate, may be taken into consideration. 
If on the other hand the Court comes to 
the conclusion that the amount So fixed 
was în- terrorem. excessive or extrava- 
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gant, the plaintiff would be entitled to 


only such sum as mav appear to the 
Court as reasonable. AIR 1970 SC 1955, 
Rel. on, (Para 6) 


Where in a suit for return of earnest- 
money and for recovery of stipulated 
damages for breach of an agreement to 
sell certain premises for a consideration 
of Rs. 50,000. the plaintiff neither plead- 
ed nor proved that the stipulated sum of 
Rs. 5,000 was a genuine pre-estimate of 
damages then in the absence of such 
pleading or proof. the plaintiff cannot be 
held entitled to the sum named in the 
agreement. Since the plaintiff had him 
self claimed .damages only on two 
grounds in the plaint viz. (1) loss of inte- 
rest on Rs. 50,000 which he had always 
kept ready to cover the sale price and 
(ii) loss of interest on the earnest money, 
the case is one where it is possible for 
the Court to assess the compensation and, 
therefore, the plaintiff would be entitled 
to recover the earnest money as also inte- 
rest thereon at the rate of 12% P. A. 
which was the prevailing market rate. 
He was also entitled to recover interest 
on the amount: of price kent ready with 
him. AIR 1955 Raj 87, Dist. (Para 10) 
Cases ‘Referred: Chronological Paras 


AIR 1970 SC 1955 = (1970) 1 SC 928, 
Maula Bux v. Union of India 6 

AIR 1963 SC 1405 = (1964) 1 SCR 515, 
Fateh Chand v. Balkishan Dass 

AIR 1955 Rai 87 = 1955 Rai LW 174, 
Badhawa ‘Singh v. Charan Singh 2.9 

AIR 1929 PC 179 = 1929 All LJ 791. Bhai 
Panna Singh v. Bhai Ariun Singh 7 


C. L. Aggarwal and R. S. Keiriwal, 
for Appellants; Magh Rai Bhansari, for 


Respondent. 
, JUDGMENT :— This is a second ap- 
peal by the defendants Rameshwarlal 


and Gopikishan in a suit for damages. 


2. On 16-3-1962 the defendants 
had entered into an agreement with the 
plaintiff Balabux by which the former 
agreed to sell to the latter plots Nos. 2 
to 12 measuring 3158 sa. vds. and a 
bungalow situated in: Aimer. The bunga- 
low was agreed to be sold for Rs. 13,000 
and the plots at the rate of Rs. 11.75 per 
Sq. yd. The plaintiff paid Rs. 5,000/- as 
earnest money. The agreement was ex- 
ecuted by the defendants on their own 
behalf and on behalf of their brother’s 
widow Mst. Ajodhia Bai. who was at In- 
dore, The sale was to be completed 
within one month when the remaining 
purchase money was to be paid by the 
vendee, It was agreed between the 
parties that if the vendors failed to com= 
plete the sale they would he liable ta 
refund the earnest money and further 
pay a sum of Rs. 5,000/- as damages for 
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the breach of contract. It was also 
agreed that in case the vendee failed to 
.complete the sale, he will be liable to 
forfeiture of the earnest money amount- 
ing to Rs. 5,000/-. On 14-12-1962 the 
plaintiff instituted the present suit for 
recovery of earnest money amounting to 
Rs. 5,000/- and the stipulated damages 
amounting to Rs. 5,000/-, total Rs. 10,000 
on the ground that the defendants had 
broken the contract. It was alleged that 


the defendants failed to get the signature . 


of their brotner’s widow on the agree- 
ment Ex, 1: that they failed to execute 
the sale-deed within the stipulated 
period of one month; and that during 
this period the plaintiff received notices 
from two persons in whose favour cer- 
tain portions of the land sought to be 
sold to the plaintiff had been earlier 
agreed to be sold to others by the de- 
fendants. The defendants admitted hav- 
ing executed the agreement Ex. 1 dated 
16-3-1962. They resisted the suit main- 
ly on two grounds,— (1) that time was 
not the essence of the contract and it was 
the plaintiff who backed out from the 
contract and (2) that the claim for 
damages amounting to Rs. 5,000/- over 
and above the refund of earnest money 
was not liable to be decreed in view of 
the provisions of Section 74 of the Con- 
tract Act. The trial Judge held that the 
defendants and not the plaintiff were 
responsible for the breach of contract. 
It has been further held that the plain- 
tiff was entitled to recover the amount 
of earnest money as well as the sum of 
Rs. 5,000/~ named in Ex. 1 as damages. 
The suit was accordingly decreed for 
Rs. 10,000/-. On appeal. the defendant- 
appellants did not challenge the trial 
Court’s finding that the defendants were 
responsible for the breach of contract. 
The only point that was urged before the 
appellate Court was that the plaintiff was 
not entitled to recover the amount of 
Rs, 5,000/- claimed as damages. The 
learned District Judge placing reliance 
on the principles laid down in the case 
of Badhava Singh v. Charan Singh. 1955 
Rai LW 174 = (AIR 1955 Rai 87) affivm- 
ed the decree passed by the trial Court 
and dismissed the appeal. The reasons 
which persuaded the learned District 
Judge to dismiss the appeal are contain- 
ed in paras. 8 and 9 of the judgment. 
They run as follows :— 


. “8, Applying the above principles to 
the present case. it is to be noted that 
it has been stipulated in agreement Exhi- 
bit 1 that either party in the event of 
breach would be liable to pay a sum of 
Rs. 5,000/- to the other by wav of 
damages. In the case of breach bv the 
vendors, they were held liable to refund 
the earnest money and were to pay a 
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sum of Rs. 5,000/- as damages to the 
vendee and in case of breach on the part 
of the vendee the amount of Rs. 5,000/~ 
as earnest money with the vendors was 
to be forfeited. The question to be con- 
sidered is whether the amount of Rupees 
5,000/- as damages for the breach by the 


-vendors would be termed as “reasonable 


compensation.” The plaintiffs version 
is that he wanted to construct a cinema 
house on the piece of land covered by 
Exhibit 1 and that he had to incur heavy 
loss because of the defendants’ failure to 
have completed the contract as he was 
forced to dismantle his own bungalow for 
the construction of a cinema house called 
Ajanta Cinema. The bungalow, which 
was dismantled by the plaintiff for the 
construction of a cinema-house had also 
been purchased by the plaintiff from 
these very defendants some-time back 
for a sum of Rs. 32,000/-. Defendant 
Rameshwarlal does not deny the fact of 
the sale of the bungalow to the plain- 
tiff. He has also admitted that the said 
bungalow has been got dismantled by 
the plaintiff and a cinema house has 
been constructed. ‘The cost of dismantl-« 
ing alone was not less than Rs. 4,000/-., 
Besides, the plaintiff had to keep ready 
money either at his house or at the bank 
to the tune of Rs. 50,000/- to meet the 
cost of the land and the house covered 
by Exhibit 1. To that extent, the plain- 
tiff was deprived to utilise the money in 
his business, 


9. The estimate of damages amount 
ing to Rs. 5,000/- seems very much 
a reasonable compensation for the breach 
and cannot be characterised as a 
sum fixed in terrorem. If the plaintiff 
had committed the breach, he would 
have lost Rs. 5,000/- which he had ad- 
vanced as earnest money. It-was like- 
wise provided that if the defendants 
committed the breach they would as well 
be liable to pay damages amounting to 
Rs. 5,000/-. The plaintiff had to demo- 
lish his own residential bungalow. which 
he had purchased from the very defen~ 
dants at a cost of Rs. 32,000/- on ac- 
count of the breach of agreement Ex. 1. 
The suggestion on behalf of the defen- 
dants tha: the plaintiff purchased that 
bungalow for construction of a cinema 
Had it 
been so, there would have hardly been 
any necessity for the plaintiff to again 
enter into the deal contained in Ex. 1, 
by which the plaintiff purported to pur- 
chase the piece of land for the construc- 
tion of a cinema house with necessary 
facilities of car parking. eyele stand ete. 
These facilities could not be provided on 
the site where the plaintiff has constructe 
ed the cinema after demolishing his 
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bungalow. The plaintiff had also to keep 
blocked amount eqitivalent to the pur- 
chase money covered by Exhibit 1. The 
trial Court’s finding that the amount of 
Rs, 5,000/- claimed by the plaintiff as 
damages is quite. reasonable and is not 


" in terrorem seems to be justified and does 


- not, call for any 
“Court.” 


. Having lost in- the appellate Court, the 
> defendants have preferred this second 
appeal, 


interference by this 


3. Learned Advocate for the de- 
fendant-appellants has not challenged the 
plaintiffs right to claim refund of Rupees 
5,000/- paid to the defendants as earnest 
money. His sole contention in this ap- 
. peal is that the Courts below committed 
gross error- in awarding 4 decree for 
Rs. 5,000/~ as damages, It is contended 
that the covenant which gave to the 
plaintiff the right to claim Rs. 5,000/- as 
damages jin addition to the refund of the 
' earnest money is a Stipulation in the 


. nature of penalty and the plaintiff can 


get that amount or part thereof, if he 
establishes that in consequence of breach 
of contract he suffered loss and that in 
the opinion of the Court the amount of 
Rs. 5,000/~ is a reasonable compensation 
for that loss, Learned counsel next ‘con- 
tends that the. learned District Judge 
completely ignored the allegations con- 
tained in the plaint with regard to the 
es of loss suffered by the plain- 
tiff. 
plaintiff claimed damages on the ground 
_that he suffered loss of interest on the 
“amount of Rs. 50,000/-. which he had to 
keep with him ready cash to cover the 
sale price and loss of interest on Rupees 


5,000/-, which he had paid to the de- 
fendants as earnest money. It is fur- 
ther argued that neither in the agree- 


ment Exhibit 1 nor in the plaint it was 
mentioned that the plaintif wanted to 
construct any cinema house on the suit 
property and on account of breach of 
contract he had to demolish his own 
bungalow for construction of a cinema 
house and thereby he suffered a loss of 
Rs. 5,000/- or more. It is urged that 
these facts were disclosed by the plain- 
tiff for the first time when he appeared 
fn the witness box as P. W. 1. It is also 
urged that the demolition of the bunga- 
low by the plaintiff took place after the 
filing of the suit and, therefore, it - had 
mothing to do with the breach of con- 
tract. The alleged loss incurred by the 
demolition of the bungalow. in anv case, 
cannot be deemed as arising in conse- 
quence of the breach of contract. It has 
- been further argued that in these cir- 
cumstances the plaintiff cannot claim 
damages on that account. S 


It is argued that in the plaint the ' 
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4. In reply, the learned counsel 
for the plaintiff-respondent relied on Sec« 
tlon 74, Contract Act. and urged that 
in the present case a sum of Rs. 5,000/- 
was named in the agreement Exhibit 1 
as payable on breach of contract to the 
party not guilty of the breach. It was 
a genuine pre-estimate of damages 
which a party complaining of the breach 
was likely to suffer as a result of the 
breach. The plaintiff in the circum- 
stances was rightly held entitled to re- 
cover that amount irrespective of the 
fact whether or not he succeeded in 
proving the actual damage or loss. 

5. The sole controversy. for de- 
termination between the parties is as to 
whether the claim for damages to the 
tune of Rs. 5,000/- was rightly decreed 
by the Courts below in the light of Sec- 
tion 74 of the Contract Act. The mate- 
rial part of Section 74 of the Contract 
Act r2ads as under:— 


“74. When a contract has been bro~ 
ken, if a sum is named in the contract as- 
the amount to be paid in case of such 
breach, or if the contract contains any 
other stipulation by way of penalty, the 
party complaining of the breach is en- 
titled, whether or not actual damage or 
loss is proved to have been caused there- 
by. to receive from the party who has 
broken the contract reasonable compen- 
sation not exceeding the amount so 


named. or, as the case may be, the 
penalty stipulated for” 
6. This section provides that 


where a sum is named in the agreement 
as payable on breach, the party com- 
plaining of the breach is entitled. ‘whe- 
ther or not actual damage or loss is 
proved to have been caused thereby, to 
receive from the partv who has broken 
the contract reasonable compensation” 
subject to the amount named therein be- 
ing the maximum. ‘The expression “the 
party complaining of the breach is en- 
titled. whether or not actual damage or 
loss is proved to have been caused 
thereby” came for interpretation before 
their Lordships of the Supreme Court in 
Maula Bux v. Union of India, AIR 1970 
Sc 1955 J. C. Shah, Acting Chief Jus- 
tice, as he then was. observed,— 


“It is true that in every case of 
breach of contract the person aygrieved 
by the breach is not required to prove 
actual loss or damage suffered by him 
before he can claim a decree and the 
Court is competent to award reasonable 
compensation in case of breach even if 
no actual damage is proved to have been 
suffered in consequence of the breach of 
contract. But the expression “whether 
or not actual damage or loss is proved 
to have been caused thereby” is intend- 
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ed to cover different classes of contracts 
which come before the Courts. In case 
of breach of some contracts it may be im- 
possible for the Court fo assess compen- 
sation arising from breach, while in other 
cases compensation ean be calculated in 
accordance with established rules. Where 
tae Court is unable to assess the com- 
pensation, the sum named bv the par- 
ties if it be regarded as a genuine pre- 
estimate mav be taken into consideration 
as the measure of reasonable compensa- 
tion but not if the sum named is in 
the nature of a penalty. Where loss in 
terms of monev can be determined. the 
rarty claiming compensation must prove 
the loss suffered bv him.” 


Section 74. therefore. contemplates that 
where loss in terms of money on account 
of breach ef contract can be ascertained 
in accordance with the established rules. 
the partv claiming combensation must 
prove the actual loss. If it fails to prove 
tae actual loss in such a case it cannot 
ke held entitled to the sum named in 
tne agreement simply because such a 
sum is mentioned therein. It is onlv in 
those cases where.the Court is unable to 
assess the actual loss that the sum 


ramed in the agreement mav be taken . 


into consideration provided the sum 
named be regarded as a genuine pre- 
estimate of damages or otherwise be a rea- 
sonable compensation for the breach. If 
on the other hand the Court comes to the 
conclusion that the amount so fixed was 
in terrorem, excessive or extravagent, 
tae plaintiff would be entitled to only 
such sum as may appear to the Court as 
reasonable. Both the Courts below have 
held that the amount of Rs. 5,000/- speci- 
fied in the agreement was a wenuine pre- 
estimate of damages and was not fixed in 
terrorem. In my opinion this finding is 
based on no evidence. In the present 
case the plaintiff neither pleaded nor prov- 
ed that a sum of Rs. 5,000/- fixed in the 
agreement was-a genuine pre-estimate of 
damages. No material has been placed 
on record by the plaintiff. which mav go 
to show that a breach bv a party was 
likely to cause loss to the other partv to 
the extent of Rs. 5,000/-. On the con- 
trary the plaintiff in para. No. 8 of the 
plaint claimed damages on two grounds. 
(1) “the plaintiff had always kept a sum 
of nearly Rs. 50,000/- to cover the sale 
price”. and (2) “he Jost interest on the 
amount already advanced” to the defen- 
dants as earnest money. The agreement 
Ex. 1 also does not suggest that the 


‘amount of Rs. §,000/- specified therein 


was a genuine pre-estimate of damages. 

It is true that bv the agreement each 

party was fastened to pav an eaual sum 

of Rs. 5,000/- in the event of breach, but 

siraply on that account it cannot be in- 
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ferred that the amount specified in the 
agreement was a genuine pre-estimate of 
damages or was otherwise a reasonable 
compensation for the breach. The plain- 
tiff in the present case made no attempt 
to show that the value of the property to 
be sold had increased subsequent to the 
date of the agreement. Again there is 
No evidence that the defendant sold the ` 
property to some other person at a higher ’ 
price so that inference of loss suffered 
bv the plaintiff mav be assessed on that 
footing. In the absence of any pleading 
or proof. direct or circumstantial. on the 
question that the sum specified in the 
agreement was fixed as a genuine pre- 
estimate of damages or is otherwise a 
reasonable compensation, the plaintiff 
cannot be held entitled to the sum named]: 
in the agreement. The present contract 
is also not that type of a contract where 
it mav be impossible for the Court to 
assess compensation arising from he 
breach. On the contrary the plaintiff 
himself in the plaint pointed out the loss 
suffered by him and that shows not only 


that it was possible for the Court to as- ` 


sess compensation, but also that. he suf- 
fered no other loss than that vleaded by 
him, [I May Now cite a few cases where 
in similar circumstances the plaintiff vas 
held entitled to the actual loss suffered 
by him for the breach of contract and 
not the sum specified in the contract. 


Ja In Bhai Panna Singh v. Bhai 
Arjun Singh. AIR 1929 PC 179 there 
was a contract for sale of a building for 
Rs. 1,05,000/- and it was one of the con- 
ditions in the agreement that “ the party 
retracting from the contract shall pay 
Rs. 10,000/- as pashemana (damages),” 
The vendors eventually sold the building 
to another purchaser at Rs. 1,04,000/~. as 
the vendee had broken the contract. The 
Case ultimately went to the Privy Coun- 
a and it was observed bv their Lord- 
ships, — 


“The effect of Section 74. Contract 
Act of 1872, is to disentitle the plaintiffs 
to recover simpliciter the sum of Rupees 
10,000/- whether penalty or liquidated 
damages. The plaintiffs must prove the 
damages they have suffered. The only 
evidence of loss is that of the loss on re- 
sale by Rs, 1,000/-.” 


8. In the case of Fateh Chand v. 
Baikishan Dass, AIR 1963 SC 1405 the 
vendor by agreement dated 21-3-1949 
agreed to sell his rights in the land and 
the building standing thereon for Rupees 
4,12,500/- and Rs. 1,000/- were recover- 
ed by him as earnest money. The ven- 
dor agreed to deliver the property to the 
vendee on further payment of Rs. 24.000/- 
out of sale price on 30th March, 1949. 
The agreement provided that for any 
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reason if the vendee failed te set the 
sale registered by 1-6-1949. the amount 
of Rs. 25,000/- (Rs 1,000/- vaid as ear- 
nest money and Rs. 24,000/- vaid out of 
the sale price on delivery of possession) 
shall stand forfeited and the agreement 
shall be deemed cancelled and the ven- 
dee shall have te deliver back vacant 
possession of the property to the vendor. 
Likewise the agreement provided that if 
the contract is not completed on account 
of delay on the part of the vendor. the 
latter shall be liable to pav a sum of 
Rs, 25,000/- as damages apart from the 
sum of Rs. 25,000/- received bv him from 
the vendee. On March 25. 1949. the 
plaintiff-vendor received Rs. 24,000/- and 
deliveted the possession of the vrovertv 
to, the vendee, but the sale of the pro- 
perty could not be completed on or be- 
fore the stipulated date due to the de- 
fault of the vendee. The vendor then 
filed a suit for recovery of possession of 
the property alleging that the sum o 
Rs, 25,000/- paid to him by the vendee 
stood forfeited under the agreement. 
The question arose whether the plain- 
tiff-vendor in the circumstances was en- 
titled to forfeit the amount of Rs. 25,000. 
ee Lordships of the Supreme Court 
held, 


“There is ne evidence that any loss 
‘ was suffered by the plaintiff in conse- 
quence of the default by the defendant, 
save as to the loss suffered bv him bv be- 

g kept out of possession of the pro- 
perty. There is no evidence that the pro- 
perty had depreciated in value since the 
date of the contract provided: nor was 
there evidence that any other special 
damage had resulted. The contract pro- 
vided for forfeiture of Rs. 25,000/- con- 
sisting of Rs. 1,000/- paid as earnest 
money and Rs. 24,000/- paid as part of 
the purchase price. The defendant has 
conceded that the plaintiff was entitled 
to forfeit the amount of Rs. 1,000/- which 
was paid as earnest money. We cannot 
however agree with the High Court that 
13 per cent of the price may be regard- 
ed as reasonable compensation in rela- 
tion to the value of the contract as a 
whole. as that in our opinion is assessed 
on an arbitrary assumption. The plain- 
tiff failed to prove the loss suffered by 
him in consequence of the breach of the 
contract committed by the defendant and 
we are unable to find anv principle on 
which compensation eaual to ten per 
cent of the agreed price could be award- 
ed to the plaintiff The olaintiff has 
been allowed Rs. 1,000/- which was the 
earnest monev as part of the damages. 
Besides he had uSe of the remaining sum 
of Rs, 24,000/-. and we ean rightly pre- 
sume that he must have been deriving 
advantage from that amount throughout 
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this period. In the absence therefore of 
anv proof of damage arising from the 
breach of the contract. we are of opinion 
that the amount of Rs. 1,000/- (earnest 
money) which has been forfeited. and 
the advantage that the plaintiff must 
have derived from the possession of the 
remaining sum of Rs. 24.000/- durine all 
this period would be sufficient compen- 
sation to him.” 


$. I would now like to refer to 1955 
Rai LW 174 = (AIR 1955 Rai 87) relied 
upon by the learned District Judge In 
that case the sum specified in the agree- 
ment as damages was held to be reason- 
able compensation. because it was found 
that on re-sale the defendant got price 
of the vropertv in excess of the amount 
agreed upon by the party to the tune of 
the amount of damages specified in the 
agreement. This case is, therefore, clear- 
ly distinguishable, 


10. In mv opinion in the circum- 
stances of the case the plaintiff is en- 
titled to the loss suffered by him in con- 
sequence of the breach of contract. 
Doubtless the plaintiff is entitled to re- 
cover the earnest money amounting to 
Rs. 5,000/- as also the interest thereon. as 
the defendants must have derived bene- 
fit on that amount. Looking to the pre- 
vailing market rate of interest during the 
period 1962-65, the interest @ 12% per 
annum appears to be reasonable. The 
amount of Rs. 5,000/-. was paid to the 
defendants as earnest money on 16-3- 
1962 The trial Court decreed the suit on 
30th July. 1965. The amount of interest 
@ 12% on the sum of Rs. 5,000/- from 
16-3-1962 to 30-7-1965 cemes to Rupees 
2,025/-. The plaintiff has deposed in his 
statement that he kept with him ready 
cash to the tune of Rs. 40, 000 to Rupees 
50,000/- to meet the sale price of the 
property. It is further deposed that he 
was willing to purchase the suit pro- 
perty upto the time he - received tele- 
grams informing him of prior agreements 
to sale of certain portions of the suit 
property. The telegrams were receiv- 
ed by the plaintiff on 14-4-1962.. He 
is, therefore entitled to a month’s 
interest on a sum of Rs. 40,.000/-, 
which comes to Rs. 400/- @ 12% per 
anntim. The plaintiff has further de- 
posed jn his statement that he had incur- 
red an expenditure of Rs. 4,000/- in dis- 
mantling his bungalow. In mv opin- 
ion he cannot get this amount or part 
thereof for the simple reason that no al~ 
legation to that effect was made in the 
plaint. That apart this expenditure 
cannot be regarded to have been incurred 
in consequence of the breach of contract. 


11. In the result I allow the an- 
peal partly and modify the decree passed 
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by the trial Court and affirmed by the 
appellate Court by reducing the decre- 
tal amount from Rs. 10,000/- to Rupees 
7,425/-. The decretal amount shall carry 
interest @ 6% per annum from the date 
of the decree passed by the trial Court 
tit] realisation. The defendant-appellants 
shall pay costs to the plaintiff on the de- 
eretal amount in this Court as well as in 
both the Courts below. 

12. Learned counsel for the ap- 
pellants prays for leave to appeal to Divi- 
sion Bench, The prayer is refused. 


Decree modified. 
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Mool Chand and another, Appellants 
y, Ishwarlal and another, Respondents. 

Second Appeal No. 183 of 1972. D/- 
27-2-1973. against judgment and decree 
of S. N. Calla, Addl. Dist. J., Gangapur 
City, D/- 22-2-1972. 

Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), Sections 13 
(1) (f), 28 — Termination of tenancy by 
notice under Section 106 of T. P. Act — 
Denial of landlord’s title by tenant — 
Effect — (X-Ref:— T. P. Act (1882), 
Section ‘111 (h) and (g)). 

Denial of title of the landlord by a 
tenant whose tenancy has been deter- 
mined under Section 111 (h) of the Trans- 
fer of Property Act by a notice under 
Section 106 of that Act would disentitle 
the tenant from claiming protection 
against eviction afforded by Section 13 
irrespective of whether the denial occurs 
before such determination or subsequent 
to it. A further notice of forfeiture of 
tenancy under Section 111 (g) of the 
Transfer of Property Act would not be 
necessary in such case, Case law dis- 


cussed, (Paras 1r. 12) 
Cases Referred: Chronological Paras 
AIR 1972 Pat 200, State v. S. 
Devi. 7, 16 
ATR 1972 Rai 55. Ranumal v. Municipal 
Council Ajmer 7,15 
ILR (1966) 16 Raj 572, Ramgopal v. 


Mangla 7,13 
ae 1960 Cal 40. Chandra Nath v. Chulat 
ashi 7 
AIR 1958 Cal 428, Laxmi S. & W. Mills 
__v. Mohammed Ibrahim 7 
AIR 1920 Mad 256, Raman Nair v. 
Moriyamma . 4, 21 
P. N. Datt and K. N. Tikku, for Ap-= 
pellants. 
JUDGMENT :— The second appeal 
before me which is by a tenant and arises 
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out of a suit for eviction raises a quas- 
tion about the applicability of clause (f) 
of sub-section (1) of Section 13 of the 
Rajasthan Premises (Control of Rent 
and Eviction) Act. 1950, hereinafter re- 
ferred to as the “Act”, that is, the non- 
availability of protection under the sec- 
tion on the tenant’s renouncing his cha- 
racter as a tenant or by denying the 
title of the landlord. 

2. The subject-matter of the suit 
was a shop situated at Karauli. The 
plaintiffs Ishwarlal and Bajranglal, who 
were brothers, had purchased this shop 
from one Ramakishan Babulal by a re- 
gistered sale deed dated 16-10-1968. The 
defendants Moolchand and his son Radhey 
Shyam were said to be the tenants. of 
the transferor Ramakishan Babulal on a 
monthly rent of Rs. 1.25 paise. The 
transferor gave notice of the sale of the 
property to the defendant-tenants inti- 
mating that the shop had been sold to 
the plaintiffs Ishwarlal and Bairanglal 
and thereafter the tenants should pay rent 
to them. Then the plaintiffs served a 
notice on 13-9-1968 on the defendants 
terminating the tenancy in accordance 
with Section 106. Transfer of Property 
Act and then filed a suit for arrears of 
rent and eviction on 23-12-1968. The 
eviction of the defendants was sought on 
two grounds namely, default in payment 
of rent and! bona fide personal necessity 
of the landlords. On 20-3-1969, however, 
the plaintiffs filed an amendment appli- 
cation seeking permission of the Court 
for taking an additional ground for eject- 
ment namely, that the defendants hav- 
ing repudiated the title of their land- 
lords by their notice Exhibit 4 dated 
30-10-1968 served through Shri Basant 
Kishore Bhargava, Advocate, they were 
liable to be evicted. 


2-A. The defendants admitted that 
they were the tenants of the plaintiffs, 
but they denied that they were in default 
in paying the rent or that the landlords 
had the personal necessity for the suit 
shop. - They also denied that notice 
Exhibit 4 had been served by Shri Basant 
Kishore Advocate under their instruc- 
tions, 

3. The learned Munsif framed the 
following issues :— 

4) ea afta oat Euit aries a 
dae emim è ait arta gata 
aA at I Aa wat se 

R) Ra arr A ae aed gare at gf- 
ard aan areafas fast amaa & 4 

3) er ae oa Ru aa Afza 
atau aaa è? 
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x) Fal maag & flat À gaa gaa 
aaa Ñ ga gar qà ae fèr atte ardi 
ag fa ga ga wet feu gaaer 

ata à vasre (estopped) 2 ! 

4) Far sag a aA & erat Pay 
a, wa: adi safer af feat aa 3% 
afarer & 2 

s) var Rai Farge ater À gra aa 


gu rar gar aU Sora: aE BAE 
À 
22 


v) agy l. 


ra 3 Both the parties adduced their 
evidence, The learned Munsif, however, 
dismissed the suit holding that neither 
there was any default in the payment of 
rent nor were the plaintiffs able to prove 
their bona fide personal necessity and 
further it has not been shown that the 
defendants had repudiated the title of 
the landlords to the suit property. 

5. Aggrieved by the decree of thé 
learned Munsif the plaintiffs went up in 
appeal to the Court of Additional Dis- 
trict Judge, Gangapur City. Learned 
counsel for the plaintiffs pressed only one 
point and it was that the defendants 
having repudiated the title of the land- 
lords and having set up their own title 
in the suit property had disentitled them- 
selves from the protection claimable 
under Section 13 of the Act. The 
learned Judge put reliance on the testi- 
mony of Shri Basant Kishore. Advocate 
in this regard. He observed that although 
Shri Basant Kishore could not sav as to 
which of the defendants had approached 
him for giving a reply to the notice of 
the transferor landlords there was no 
reason to believe that notice was given 
by Shri Basant Kishore without the de- 
fendants’ instructions. Apart from this 
the learned Additional District Judge 
referred to two entries from the Munici- 
pal records relating to house-tax which 
has been proved by the testimony of 
P, W. 4 Ranjit Pal. He stated that the 
entries Exs. 6 and 7 had been made by 
him according to what the defendants 
stated. One was an entry of 1961 
and, according to Ranjit Pal, it was 
Mathura who stated that the shop be- 
longed to him, The other entry was of 
the year 1968 which was made at the 
instance of Mool Chand. Accordingly, 
the learned Judge came to the conclusion 
that the defendants had repudiated the 
title of their landlords by setting up a 
title in themselves and had consequently 
disentitled themselves from the protec- 
tion under the Act. In the result. the 
learned Judge set aside the decree of the 
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learned Munsif and passed a decree of 
eviction in favour of the plaintiffs and 
against the defendants. 

6. It is in these circumstances 
that the defendants have come in appeal 
to this Court. 

7. Learned counsel for the ap- 
pellants has argued, in the first place, 
that the Court below was in error in 
holding that the defendants had re- 
nounced the landlords title. He submit- 
ted that the evidence of Shri Basant 
Kishore Bhargava was not at all suff- 
cient for holding that he had given the 
notice Exhibit 4 on instructions by the 
defendant. As regards the entries Exs. 6 
and 7 as also regarding the testimony of 
P. W. 4 Ranjit Pal, learned counsel 
argued, that the entries or for that matter 
what Ranjit Pal stated did not amount 
to disclaimer. Apart from this, accord- 
ing to learned counsel. as this was not 
brought to the notice of the landlords 
it was not at all sufficient for the pur- 
Poses of entailing forfeiture of tenancy. 


T-A. In the second place, learned 
counsel contended that the provisions of 
clause (f) of sub-section (1) of Section 13 
of the Act were almost a reproduction 
of the provisions of Section 111 (ge) of the 
Transfer of Property Act. It was there- 
fore, incumbent on the landlords to have 
issued notice of forfeiture of the tenancy 
on the ground of disclaimer of landlord’s 
title, In this behalf learned counsel 
pointed out that the provisions of the 
Transfer of Property Act being in ‘addi- 
tion to the provisions of the Rajasthan 
Premises (Control of Rent and Eviction) 
Act, 1950 (vide Section 28 thereof) they 
were required to be complied with even 
if fer arguments’ sake it were accepted 
that the tenant was not entitled to the 
protection under Section 13 of the Act. 
Learned counsel placed reliance on a 
number of cases, such as, Ramgopal v. 
Mangla, ILE (1966) 16 Rai 572; Ranu- 
mal v. Municipal Council. Aimer, AIR 
1972 Raj 55: State v. S. S. Devi, AIR 
1972 Pat 200; Laxmi S. & W. Mills Ltd. 
v. Mohammed Ibrahim, AIR 1958 Cal 
428; Chandra Nath v. Chulai Pashi, AIR 
1960 Cal 40 and Raman Nair v. Moriy- 
amma, AIR 1920 Mad 256. 

8. The main point that falls for 
consideration is whether to disentitle a 
tenant from the protection of Section 13 
of the Act on the ground of renounce- 
ment of his character as a tenant or 
denial of the title of the landlord in the 
property, it is incumbent on the land- 
lord to serve the tenant with a notice 
under Section 111 (g) of the Transfer of 
Property Act. 

9. The material portion of Sec- 
tion 13 of the Act may be quoted :— 
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“S. 13. Eviction of tenant— (1) 
Notwithstanding anything contained in 
any law or contract, no Court shall pass 
any decree, or make any order, in fav- 
our of a landlord, whether in execution 
of a decree or otherwise, evicting the 
tenant so long as he is ready and willing 
to pay rent therefor to the full extent 
allowable by this Act, unless it is satis- 
fied— 

(£) that the tenant has renounced 
his character as such or denied the title 
of the landlord and the latter has not 
waived his right or condoned the con- 
duci of the tenant: or 


1 

Section 28 of the Act provides that 
the provisions of this Act shall be in 
addition to and not in derogation of any 
other law on the subject for the time 
being in force in the whole or any part 
of Rajasthan. Learned counsel, there- 
fore, emphasises that in order to secure 
eviction of the tenant the landlord must 
fulfil the conditions prescribed by the 
relevant provisions of the Transfer of 
Property Act. 

Section 106 of the Transfer of Pro- 
perty Act lays down how a lease may 
be determined. It provides that in the 
absence of any contract or local law, or 
usage to the contrary, a lease of im- 
movable property for agricultural or 
manufacturing purposes shall be deem- 
ed to be a lease from year to year, 
terminable, on the part of either lessor 
or lessee, by six months’ notice expiring 
with the end of a vear of the tenancy; 
and a lease of immovable property for 
any other purpose shall be deemed to 
be a lease from month to month, termin- 
able, on the part of either lessor or les- 
see, by fifteen days’ notice expiring with 
the end of a month of the tenancy. The 
relevant portion of Section 111 reads: 


“S. 111. Determination of lease. A 
lease of immovable property deter- 
mines— 

(g) by forfeiture; that is to say.— 
(1) in case the lessee breaks an express 
condition which provides that, on breach 
thereof, the lessor may re-enter: or (2) 
in case the lessee renounces his charac- 
ter as such by setting up a title in a 
third person or by claiming title in him- 
self; or (3) the lessee is adjudicated an 
insolvent and the lease provides that the 
lessor may re-enter on the happening of 
such event; and in any of these cases 
the lessor or his transferee gives notice 
in writing to the lessee of his intention 
to determine the lease. . 

(h) on the expiration of a notice to 
determine the lease. or to auit, or of 
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leased, 
duly given by one party to the other.” 

The reading together of Section 106 
and Section 111 (h) shows that with the 
service of a proper notice the lease shall 
stand determined on the expiration of the 
notice, Sub-section (g) of Section 111 
provides that in the case of the lessea 
renouncing his character as such by set- 
ting up a title in a third person or by 
claiming title in himself the lease shall 
be determined by forfeiture, on the lessor 
or his transferee giving notice in writ; 
ing to the lessee of his intention of de- 
termining the lease. 


9-A. In the present casethe land- 
lord has not determined the lease by 
forfeiture under clause (g) of Sec. 111, 
but the lease has been determined under 
clause (h) of Section 111 by serving a 
notice in accordance with Section 106 of 
the Transfer of Property Act. 


10. In this context the question 
arises, as already observed, whether the 
defendant cannot be disentitled from the 
protection of Section 13 of the Act as 
long as a notice of forfeiture under 
clause (g) of Section 111 of the Transfer 
of Property Act is not given by che 
landlord and the determination of the 
lease by a notice under Section 106, 
Transfer of Property Act would not be 
enough. No direct authority which may 
help in solving this problem could be 
brought to my notice. The question has, 
therefore, to be decided in the light of 
the statutory provisions and the general 
principles. 


11. A person has a fundamental 
right to hold his property and this will 
include his right to derive benefits from 
his property. It cannot be gainsaid that 
the rent control legislation imposes a 
restriction on such a fundamental right. 
The restrictions are undoubtedly in the 
interest of the general public and there 
is no manner of doubt that they are rea- 
sonable, but it cannot be lost sight of 
that what is fundamental is the funda- 
mental right and not the restrictions. 
The protective provisions contained in 
Section 13 of the Act are with a 
view to help the tenants who have 
been considered a weaker section in 
society in comparison to the landlords. 
Nevertheless the restrictions or protec- 
tion being made available only on ful- 
filling certain essential conditions, it 
shall be necessary for the party claim- 
ing the benefit of such restriction to 
show that his case is covered by such 
restrictions and that he has not done 
anything which disentitles him from the 
protection. Clause (f) of sub-section (1) 
of Section 13 of the Act lays down a 
condition that would disentitle the tenant 
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from claiming the protection of the Act. 
To my mind, the general law is that 
once a tenancy has been determined in 
accordance with the provisions of Sec- 
tion 111 of the Transfer of Property Act 
the landlord is entitled to evict the tenant 
who after the determination of the ten- 
ancy is no longer a tenant. It is only 
the provisions of the Rent Control Legis- 
lation that step in on the determination 
of the tenancy and by fiction of law the 
tenant becomes a statutory tenant. but 
So far as the protection under Section 13 
is concerned, the tenant must fulfil the 
conditions thereof and should not be 
found to have done anything which dis- 
entitles him from the protection of Sec- 
tion 13. Viewed in this light, I am afraid 
it was not necessary for the landlord to 
have served a notice of forfeiture under 
clause (g} of Section 111 of the Transfer 
of Property Act on the tenant. 


Section 111 deals with determina- 
tion of leases or tenancies whereas Sec- 
tion 13 deals with the conditions under 
which protection against eviction can be 
claimed. If the lease were not deter- 
mined in accordance with clause (h) of 
Section 111 of the Transfer of Property 
Act by serving a notice under Sec. 106 
of that Act, then without there being a 
proper notice of forfeiture the landlord 
would not be able to evict the tenant, 
but once a lease has been determined by 
a notice under Section 106 of the Trans- 
fer of Property Act and it is also found 
that the tenant has done something which 
disentitles him from claiming the pro- 
tection of the Act, as in the present case, 
oy renouncément of his character as a 
tenant and by denial of the landlord’s 
title then I do not understand why a 
notice of forfeiture would still be re- 
quired. The provisions of Section 13 
are not controlled or restricted by the 
provisions of the Transfer of Property 
Act. Though the provisions of the Act 
are in addition to and not in derogation 
of any other law on the subiect. it can- 
not be overlooked that Section 13 be- 
gins with a non obstante clause and it 
has to prevail over other analogous pro- 
visions elsewhere. Section 28. to my 
mind, only means that the Act is in addi- 
tion and not in derogation of anv law on 
the subject namely, that its provisions 
do not amend, repeal, supersede or other- 
wise affect any other provisions, but in 
spite of that so far as the applicability 
of Section 13 is concerned it will pre- 
vail over any other provision. I am, 
therefore, unable to accept the conten- 
tion of the learned counsel that notice 
of forfeiture under Section 111 (g) of 
the Transfer of Property Act was still 
required when there was a determina- 
tion of tenancy under clause (h) of Sec- 
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tion 111 by a notice under Section 106 
of the Act. 

12. Learned counsel for the ap- 
pellants further argued that after the 
determination of the tenancy the appel- 
lant-tenant has never renounced his 
character as a tenant or denied the title 
of the landlord and. therefore, he has 
not incurred the disqualification against 
the availability of the protection under 
Section 13 of the Act. To my mind, 
clause (f) of sub-section (1) of Section 13 
of the Act shall take in even renounce- 
ments occurring prior to the determina- 
tion of the tenancy as well as those after 
it. There are no words of limitation in 
the section to restrict the operation of 
this clause to renouncements occurring 
after the determination of tenancy only. 


13. I may now briefly refer to 
the cited cases. 


14. Ramgopal’s case. ILR (1966) 
16 Raj 572 deals with a case where ten- 
ancy was determined bv forfeiture and 
it was pointed out that lessor was bound 
to give a notice in writing to the lessee 
of his intention to determine his lease 
and thus only the lease can be said to 
have been determined This case, there- 
fore, is not relevant for the present pur- 
pose. 


15. The same thing applies to AJR 
1972 Rai 55. 


16. In AIR 1972 Pat 200 it was 
pointed out that the notice contemplated 
by Section 111 (g) is not one contem- 
plated by Section 106 of the Transfer of 
Property Act. This case too is thus not 
of any help. 


17. The Calcutta cases siso do 
not throw light on the question arising 
in the present case. 


18. The second question whether 
notice Exhibit 4 was given for and on 
behalf of the tenants and whether that 
amounts to repudiation or renouncement 
of the landlord’s title need not detain me 
for long. Shri Basant Kishore Bhargava, 
‘Advocate who gave the notice, has ap- 
peared in the plaintiffs evidence as 
P. W. 6. He clearly stated that he gave 
this notice on behalf of the defendants 
though he did not say as to who out of 
the two defendants had approached him. 
It is, however. noteworthy that it was 
not at all suggested that there was anv 
collusion between Shri Basant Kishore 
Bhargava and the plaintiffs. There is, 
therefore, no apparent reason to think 
that Shri Basant Kishore Bhargava would 
take upon himself the task of replying 
to the landlord’s notice received by the 
defendants without the latter’s instruc- 
tions. In all probability notice Ex. 4 
was given by Shri Bhargava as instruct- 
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ed by the defendants. A reading of it 
shows that Shri Basant Kishore Bhar- 
gava had taken strong exception to the 
notice served by Shri Shivji Prasad. Ad- 
vocate. He started by writing: 


“The wav in which you have put in 
your Signatures is illegal and against 
professional ethics. You ought to have 
written the said Notice after taking in- 
structions from your clients and indi- 
cating in the notice that you are writ- 
ing on their behalf with their instruc- 
tions. Putting in signatures of clients as 
attestors is derogatory to the authority 
which we Advocates possess and have a 
legal right to hold it.” 


He added: 


“If you have written what -vour 

clients dictated and simply put your 
Mame as scribe, you ought not to add 
the word ‘Advocate’ after your signa- 
tures. Your notice thus deserves no 
reply and is worth being ignored.” 
Then the learned Advocate proceeded to 
reply to the notice. In para. 5 of the 
motice Shri Basant Kishore Bhargava 
stated thus :— 

“Whatever may be the actual posi- 
tion, if vou are interested in the matter, 
I have to request you to kindly convey 
Messrs. Nathulal and Ram Kishan that 
my clients are full owners of the shop 
in question and that their alleged sale 
has no effect on, mv clients’ rights of 
ownership, and that if in spite of the 
existence of above facts they file any suit 
in any Court they will be held respon- 
sible for special costs or damages or both 
as allowed by law.” 


19. „Now this notice unmistakably 
shows that Shri Bhargava was extra- 
ordinarily conscious of the fact that a 
notice has to be as per instructions of 
the client and, according to Shri Bhar- 
gava’s line, Shri Shivji Prasad, Advocate 
had fallen from the standards of profes- 
sional ethics when he allowed the clients 
to put their signatures as well on the 
notice, 


20. Therefore, I am quite con- 
vinced here that Shri Bhargava had 
given the notice as instructed by the de- 
fendant-appellants and para. 5 of the 
notice, extracted by me above, leaves no 
room for doubt that the defendants had 
very much denied the Jandlord’s title to 
the property. It is noteworthy that this 
notice is dated 30-10-1968 and after de- 
termination of the tenancy the plaintiffs 
filed the suit on 23-12-1968. Thus, 
clause (f) of sub-section (1) of Section 13 
of the Act was applicable to the facts of 
the present case. 


21. Apart from this there ïs the 
statement of P. W. 4 Raniit Pal on which 
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the lower Court has relied. He has 
proved the entries Exhibits 6 and 7 in 
the house-tax asssessment records. He 
had clearly stated that it was mentioned 
therein that the defendant was the 
owner of the shop and the entry was 
made after inquiring from the defen- 
dant. The jlinquiry was made from 
‘Mathuralal vide Exhibit 6 and from Mool 
Chand vide Exhibit 7. Learned counsel 
for the appellants argued that as this 
assertion of one’s own title in the pro- 
perty was made by the defendant with- 
out the knowledge of the plaintiff it did 
not entail the penalty of forfeiture. He 
relied on AIR 1920 Mad 256. In that 
case the defendant himself had not done 
any positive act. but he was found. in 
‘possession of a document in which ‘the 
defendant was spoken of as an owner. 
In that context the learned Judges ob- 
served :— 


“Here the defendant did not do any 
act which can be said to amount to a de- 
nial of the title of his landlord. It has 
not been pointed out to us that the land- 
lord was made aware of any denial of 
title by the defendant. Under these cir- 
cumstances the receipt and retention of 
a document by the defendant in which 
he is spoken, of as the jenmi could not 
operate as a denial of the plaintiffs 
title.” Í 
The case is distinguishable on facts. 
Here the defendant had declared to the 
House Tax Authorities that he was the 
owner of the shop. This may not have 
come to the notice of the plaintiff at the 
time, but it does amount to denial of 
landlord’s title and this will disentitle the 
defendant from claiming the protection 
under Section 13 of the Act. The pro- 
tection is based on the continued faith 
of the tenant in the relationship of land- 
lord and tenant between the parties. 
There will be undoubtedly a breach of it 
if the tenant sets up a title in himself 
before others. 


22. Learned counsel in the end 
feebly argued that there was condona- 
tion of this fault on the part of the 
tenant when the landlord accepted rent 
from the tenant. But, having looked 
into the record he was not able to show 
that any rent had been accepted by the 
plaintiff from the defendant as alleged. 


23. Although no one appeared on 
behalf of the respondents, learned coun- 
sel for the appellants had argued the case 
with, fairness placing al] the available 
cases before me and I am beholden to 
him for the assistance rendered by him. 


24, The appeal has thus no force 
and is consequently hereby dismissed. 
The defendant shall get two months’ time 
to vacate the premises. 
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for leave to appeal under Section 18 of 
the Rajasthan High Court Ordinance, 
but in the circumstances disclosed I am 
not inclined to grant the leave which is 
accordingly hereby refused, 

Order accordingly. 
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Janki Vallabh, Appellant v. Mool- 
chand and others, Respondents. 


Ex. Second Appeal No. 29 of 1972, 
D/- 19-1-1973. 

-Civil P. C. (1908), Section 11 — Ex- 
ecution proceeding — Principle of con- 
structive res judicata — Applicability — 
Sale without attachment in execution — 
Nalidity —(X-Ref :-—~ Section 51). 

The principle of constructive res judi- 
cata can be,attracted to different stages 
of the same execution proceedings. AIR 
1964 SC 993, Rel. on. (Para 6) 


A decree can be executed by sale of 
the property of the judgment-debtor 
without first attaching it in view of the 
specific provisions of Section 51 of the 
Code. Such a sale is not ipso facto in- 
valid, (Para 7) 

Where a sale of property without any 
attachment in execution has taken place 
without any objection by the judgment 
debtor as to the validity of sale, then he 
will be precluded by the principle _of 
constructive res judicata from Tralsing 
that objection over again if for some rea- 
son the sale has not been. completed and 
the property is put to sale a second time, 
in the same execution. (Paras 6, 7) 


Cases Referred: Chronological Paras 
AIR 1972 Mys 321, Karnataka Bank Ltd. 
v. K. Shamanna Bangalore 7 
AIR 1964 SC 993, Arjun Singh v. Mohin- 
dra Kumar 5 


N. M. Kasliwal, for Appellant; K. N. 
Joshi, for Respondents. 


JUDGMENT :— Learned counsel for 
the appellant has raised only one ques- 
tion to be decided bv this Court in this 
execution second appeal, and it is whe- 
ther the sale of a property which was 
mot attached in execution but was put 
to sale and if no objection to such a sale 
was taken by the judgment-debtor at a 
previous stage „of execution. would it 
constitute a constructive res judicata and 
preclude the judgment-debtor from rais- 
ing a question about the validity of sale 
without attachment at a subsequent stage 
of the execution. 
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2. In the present case, the de- 
cree-holder obtained a decree in the 
year 1959, but during the pendency of 
the suit the houses belonging to the de- 
fendant judgment-debtor were got at- 
tached under Order 38, Rule 5 of the 
Code of Civil Procedure. After the de- 
cree was passed, execution proceedings 
were taken on 7-2-1962 but that execu- 
tion petition was dismissed for default 
on 14-4-1962. The second execution pro- 
ceeding was initiated on 21-2-1970 against 
Janki Vallabh who was the legal re- 
presentative of Shyamsunder Dass, the 
original defendant in the suit. Notices 
under Order 21, Rule 64 were issued to 
the appellant judgment-debtor and the 
property which was got attached before 
judgment during the pendency of the suit 
was put to auction and the sale was 
knocked down on 17-3-1971. The iudg- 
ment-debtor did not raise anv objection 
about the validity of the sale that it 
could not take place because the pro- 
perty of the judgment-debtor was not 
attached after the first execution pro- 
ceeding was dismissed. An objection 
under Order 21, Rule 58 of the Code of 
Civil Procedure was. however, filed by 
one Kaluram in which judgment-debtor 
Jank: Vallabh was also a party but in 
that proceeding Janki Vallabh did not 
raise a plea that the.sale was illegal be- 
cause the property was not properly at- 
tached under Order 21 of the Code of 
Civil Procedure. It so appears that the 
auction-purchaser .could not deposit the 
balance of the sale price within. time and, 
therefore, the sale which had taken place 
on 17-3-1971 was set aside by the Court. 


The decree-holder then applied to the 
executing Court to sell the properties 
of the judgment-debtor once again. 4th, 
5th and 6th October. 1971 were fixed for 
sale, but because of the failure of the de- 
eree-holder to deposit the fees for con- 
ducting the auction, proceedings for auc- 
tion could not take place on the afore- 
said dates. On 13th of November, 1971, 
Janki Vallabh, however, preferred ob- 
fection that the property belonging to 
him could not be put to auction on the 
grounds, namely. (i): that the execution 
proceedings were barred by limitation: 
(2) that the property Sought to be auc- 
tioned was a temple property: and (3) 
that the first execution having been dis- 
missed for default on 14-4-1962, the pro- 
perties could not be sold without getting 
ther. attached under the law. he ex- 
ecuting Court dismissed all these objec- 
tions of the judgment-debtor on the 
ground that he failed to raise such ob- 
jections at the time when the property 


was put to auction in March, 1971. and 
the sale was knocked down on 17-3-1971. 
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In the opinion of the executing Court 
these pleas were barred on the principle 
of constructive res judicata and there- 
fore it held that the judgment-debtor 
was precluded from raising these ob- 
1e tong at the time of the subsequent 
sale. 


3. An appeal was preferred 
against the judgment of the executing 
Court, but the learned Judge also upheld 
the view taken by the executing Court 
and dismissed the appeal. It is in these 
circumstances that this second appeal has 
now been filed by the judgment-debtor. 


4. Learned counsel appearing on 
behalf of the judgment-debtor confined 
his argument only to one point viz. that 
the properties could not be put to auc- 
tion because they were not - attached 
under Order 21 of the Code of Civil Pro- 
cedure and the application of the princi- 
ple of constructive res judicata under the 
circumstances of this case could not pre- 
clude the judgment-debtor to raise the 
objections about the competence of the 
Court to put the properties belonging to 
the judgment-debtor to auction sale with- 
out proper attachment. 


5. The Supreme Court in Arjun 
Singh v. Mohindra Kumar. AIR 1964 
SC 993 has clearly laid down that the 
scope ‘of the principle of res judicata is 
not confined to what is contained in Sec- 
tion 11 but is of more general applica- 
tion. According to this judgment. res 
judicata could be as much applicable to 
different stages of the same suit as to 
findings on issues in different suits. Their 
Lordships have held that where the prin- 
ciple of res judicata is invoked in the 
case of the different stages of proceed- 
ings in the same suit, the nature of the 
proceedings, the scope of the enquiry 
which the adjectival law provides for the 
decision being reached, as well as the 
specific provisions made on matters 
touching such decision are some of the 
material and relevant factors to be con- 
sidered before the principle is held ap- 
plicable. 


6. From these observations of the 
Supreme Court, it can safely be held 
that the principle of res judicata Can be 
attracted to the proceedings taken at dif~ 
ferent stages in a particular suit or ex- 
ecution proceeding. It is not necessary 
that the principle can be attracted only 
to the findings on issues in different 
suits. In the instant case, the proper- 
ties belonging to the jiudgment-debtor 
were put to auction without attachment 


in the month of March, 1971, and the ` 


sale was knocked down but it could not 
become final or be confirmed because 
the auction-purchaser failed to, deposit 
within time the balance sale price equal 
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to 3/4th of the auction price and, there- 
fore, the properties were put to auction 
once again. If the auction-purchaser had 
deposited the balance sale price within 
time, then the Court was left with no 
alternative but to confirm the sale and 
in that event the ownership in the pro- 
perty would have lawfully passed to the 
auction-purchaser. 


According to the principle of con-| 
structive res judicata, if the judgment- 
debtor who might and ought to have 
raised a plea about the legality of sale 
without attachment. if failed to do so at 
the first sale held in the month of March,' 
1971, then he cannot be allowed to raise, 
this plea over again if for one reason or 
the other the previous sale is set aside 
and the property is put for the second 
‘time to auction sale in the same execy-' 
tion proceedings. Even in the month of 
October, the properties would have been 
put to auction if the decree-holder had 
deposited the requisite fee for conduct- 
ing the auction-sale. Upto that time 
the judgment-debtor was sleeping over 
his right dnd even before 4th of Octo- 
ber, 1971, no such objection was raised 
bv him that the properties could not be 
put to sale because they were not pro- 
perly attached under the provisions of 
Sa XXI of the Code of Civil Proce- 

ure, 


T. The object of attaching the 
property before it is put to sale is to 
secure the interest of the decree-holder 
and the auction-purchaser. If the pro- 
perty is not attached before it is sold, it 
would be open to the judgment-debtor 
to transfer his right, title and interest 
in that property or to encumber it in 
favour of a third party before the date 
of sale and if he does so. the decree- 
holder may not be able to realise the 
decretal amount in view of such anterior 
transaction or encumbrance effected by 
the judgment-debtor.. Similarly. the 
auction-purchaser would also be exposed 
to the danger of purchasing a property 
in which the judgment-debtor may not 
have any: interest at all or may be hav- 
ing an interest less than what he had on 
the date of the issue of the sale pro- 
clamation. It is jn order to obviate these 
contingencies that attachment of the pro- 
perty before it is put to sale is effected, 
but if for one reason or the other the 
property could not be attached and (wes) 
put to sale without attachment, then it 
would not vitiate the sale because at- 
tachment of the property is neither neces- 
sary nor is an essential step in the pro- 
cess of realisation of the decretal amount 
by sale of the property belonging to the 
tiudgment-debtor. Now it is a settled law 
that if the property is put to sale with- 
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out attachment, then this flaw would not 
in any manner invalidate the sale. 
find support to this view by the latest 
judgment of the Mysore High Court in 
the Karnataka Bank Ltd.. Bangalore v. 
K. Shamanna, AIR 1972 Mys 321. 


This view is further fortified by the 
provisions of Section 51 of the Code 
‘of Civil Procedure wherein it has been 
provided that the decree can be satisfied 
by attachment and sale or by sale with- 
out attachment of anv property. Unddr 
the old Code which contained no provi- 
sion corresponding to the present Sec- 
tion 51, there was a conflict of opinion. 
One class of decided cases held that at- 
tachment was an essential preliminary 
to sale in execution of simple decree for 
money and that the absence of attach- 
ment made the sale de facto void. but 
the other class of cases definitely laid 
down that the object of attachment is 
to bring the property under the control 
of the Court with a view to prevent the 
judgment-debtor from alienating it and 
that the absence of attachment was 
nothing more than an*irregularity and 
did not ipso facto vitiate the sale. But 
that controversy has now been resolved 
by the legislature by enacting the pre- 
sent Section 51 where it has been speci- 
fically laid down that the decree can be 
executed by sale without attachment of 
any property. In this view of the matter, 
I fail to understand the logic in the argu- 
ments advanced by Mr. N. M. Kasliwal 
on behalf of the judgment-debtor and 
cannot hold that the property cannot be 
put to sale without first attaching it. 
Since the judgment-debter allowed the 
sale to be hefld in the month of March, 
1971, without raising this question, I 
feel that he should not be allowed to 
agitate this question at the stage of the 
subsequent sale and delay the execution 
of the decree. 


8. I feel that- no useful purpose 
shall be served if the judgment-debtor is 
allowed to raise the mlea of the validity 
of sale without attachment at a subse- 
quent stage. Looking to the circum- 
stances of this case and the question of 
law involved therein, I agree with the 
finding of the two Courts below that the 
judgment-debtor was precluded bv ap- 
plying the principle of constructive res 

judicata from raising the objection that 
the properties could not be put to auc- 
tion because they were not attached 
under the provisions of Order 21 of the 
Code of Civil Procedure. 


9. The appeal. therefore, fails and 
it is hereby dismissed with costs. 
Appeal dismissed. 
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AIR 1974 RAJASTHAN 170 (V 61 C 48) 
C. M. LODHA. J. , 


Alimuddin, Plaintiff-Petitioner v. 
Mohammad Ishak, Defendąnt-non-Peti= 
ioner, 


Civil Revn. No. 576 of 1970, D/- 
12-7-1973, against order of Small Cause 
Court, Jaipur, D/- 22-9-1970. 

Index Note:— (A) Provincial Small 
Cause Courts Act (1887), Section 23 — 
Discretion under — Return of plaint to 
be presented to proper Court — When 
proper. 

Brief Note:— (A) In a suit for ar- 
rears of rent, involving question of title 
to immovable property directly a Court 
having no jurisdiction to decide the ques- 
fion should return plaint to be presented 
to proper Court having jurisdiction — 
Use of discretion under the section is 
proper. (Para 4) 

N. L. Tibrewal. for Petitioner. 

ORDER :— This is a plaintiffs revi- 
sion from the order of the Judge Small 
Causes Court Jaipur City dated 22-9-1970 
by which the learned Judge directed re- 
turn of the plaint as it involved a seri- 
ous question as to the title of immovable 
property. The facts in brief are these:— 


2. Smt, Fatma and Md. Sadig ob- 
tained a decree for arrears of rent against 
the non-petitioner Md. Isag from the 
Court of Small Causes on 30-7-1968 and 
thereafter sold the property in question 
to the present plaintiff Alimuddin on 
26-11-1968. Alimuddin filed the present 
suit for arrears of rent from 26-11-1968 
to 28-2-1969. The suit was resisted by 
the defendant on the ground that Smt. 
Fatma and Md. Sadig were not the land- 
lords but his landlords in fact were Smt. 
Me2na and Muktrar who had previously 
obtained a decree for arrears of rent 
against him on 2-8-1968. It further ap- 
pears that there was some litigation be- 
tween Alimuddin on the one hand and 
Fatma and Md. Sadig on the other. (Suit 
No. 45/68 decided on 16-9-1968). 


3. On an objection raised by the 
defendant that the suit was not triable 
by the Court of Small Causes the learned 
Jucége held that a bona fide question of 
title to immovable property was involved 
in the case and the determination of the 
question’as to who is really the landlord 
in the peculiar circumstances of the case, 
depended upon the proof or disproof of 
the title to immovable property. In this 
view of the matter he directed the re- 
turn of the plaint for presentation to a 
Court competent to determine the title. 


4. I have heard the learned coun- 
sel for the petitioner ex parte and have 
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come to the conclusion that the discre- 
tion exercised by the Court below in re- 
turning the plaint appears to be cor- 
rect. Learned counsel for the petitioner 
is no doubt right in his contention that 
if a question of title is incidentally in- 
wolved for determination of relationship 
of landlord and tenant, a Court of Small 
Causes can certainly try such a suit. How- 
ever under S. 23 of the Provincial Small 
Cause Courts Act, 1887. a Small Cause 
Court is given a considerable discretion 
to return the plaint to be presented to a 
Court having jurisdiction to determine 
the title if it considers that the right of 
the plaintiff and the relief claimed by 
him in the Court of Small Causes de- 
pends upon the proof or disproof of 2 
title to the immovable property or other 
title which such a Court cannot finally 
determine. I too, am of the opinion that 
the present case is a case of that type 
and the learned Small Cause Court Judge 
cannot be said to have acted without 
jurisdiction or illegally or with material 
irregularity in exercise of the jurisdic- 
tion which he certainly had in returning 
the plaint. No case for interference is 
made out. The revision is dismissed. 


Revision dismissed. 
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FULL BENCH 


P. N. SHINGHAL, M. L. JOSHI AND 
D. P. GUPTA, JJ. 


Niranjan Singh, Petitioner v. State 
of Rajasthan and others, Respondents. 


Reference No. 11 of 1974 in C. W. P. 
No. 483 of 1978, D/- 5-4-1974. 


Index Note:— (A) Rajasthan High 
Court Rules (1952), Rules 54, 55. 61, 66 
(1), 74 and 83 — Date of hearing of a 
case fixed by a Bench — Chief Justice 
has power to direct case to be listed for 
hearing before another bench. 


Brief Note :— (A) The Hon’ble the 
Chief Justice has the power to direct that 
any case or class of cases in which a date 
of hearing has been fixed by a bench 
shall be listed for hearing before another 
Bench. AIR 1951 Nag il. Distinguished. 

(Para 21) 


The power to allot the work to the 
fudges cannot be taken away, in face of 
the clear provision of Rule 54, merely 
because a date of hearing has been fixed 
in a case by a particular Bench. 

(Para 12) 


In view of Rule 55 it is clearly per- 
missible for the Chief Justice to reverse 
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any earlier “order of allotment of any 
particular case or class of cases to a Judze 
sitting alone, and to direct that it mav 
be heard by a Bench of two or more 
judges, (Para 13) 
There is nothing in Rule 66 (i) to 
justify the argument that a case should 
always be treated as “tied up” with a 
Bench simply because it has once fixed 
the date of its hearing. or that with the 
exception of a case in which a Bench has 
directed the issue of notice to the opro- 
site party or passed an ex parte order 
all other cases should be deemed to be 
part-heard. On the other hand. the use 
of the word “ordinarily” goes to show 
that if there are extraordinary reasons,’ 
even a part heard case may not be laid 
before the same Bench for disposal. 
(Para 14) 
The second sentence of Rule 66 (1) - 
cannot justify the argument that only 
at case in which a bench has merely 
directed notice to issue to the opposite 
party or passed an ex parte order shall 
not be deemed to be a case partly heard 
by such Bench while all other cases, in- 
cluding a case in which a date of hear- 
ing has been fixed by a Bench. shall be 
deemed to be the part-heard cases of . 
that Bench and shall be tied up with it. 
(Para 14) 
There is therefore nothing in Rule 74 
also which could justify the argument 
that a case in which ae date of hearing 
had been fixed by a Bench cannot be 
listed for hearing before another Bench 
by an order of the Chief Justice. 
(Para 17) 
The Rule 83 has no relevance be- 
cause it is correlated to Rule 82 which 
deals with an advocate’s application Zor 
the postponement of his cases. It is a 
rule of convenience which cannot, at any 
rate, detract from the powers of the 
Chief Justice. (Para 18) 
Index Note:— (B) Rajasthan High 
Court Rules (1952), Rules 54, 55 — Inter- 
pretation. AIR 1974 Raj 84, Overruled. 
Brief Note:— (B) The words “from 
time to time” and the words “allotted” 
occurring in Rule 54 are important, for 
jt is permissible for the Chief Justice, on 
the authority of those words, to reverse 
altogether any previous order for the 
constitution of the Benches and allot- 
ment of work to the judges and to re- 
constitute the Benches and to order, or 
direct what work, will be allotted to the 
judges. And it is that work which the, 
Judges are required to do. (Para 22) 


The proviso. (a) to Rule 55 contains 
the words “from time to time” so that 
the Chief Justice may, if necessary, re- 
verse his earlier order and direct that 
any particular case or class of cases which 
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may be heard by a Judge sitting alone, 
shall be heard by a Bench of two or more 
judges, (Para 23) 


_ Since the jurisdiction, vests in the 
High Court, by virtue of Article 225 of 
the Constitution, it is the High Court 
which is, in the true sense of the word, 
seized of a case. The Chief Justice can- 
not be deprived of his power to direct 
that a particular case or class of cases 
shall be listed for hearing before an- 
other Bench merely because a date of 
hearing has been fixed by a Bench 
already. (Para 25) 

. Index Note:— (C) Rajasthan, High 
¿Court Rules (1952), Rule 54 — Rajasthan 
High Court Ordinance (1949), Section 44 

(2) — Case fixed for hearing before a 
Bench — The Bench is not incompetent 
to hear the case merely on the ground 
that a date for hearing has been fixed in 
that case by another Beneh at some ear- 


lier stage. (Para 31) 
Cases Referred: Chronological Paras 
AIR 1974 Raji 84 = 1974 Rai LW 61, 


Bherulal and Co. v. Rajasthan State 
Road Transport Corpn. 3, 6, 7, 
22, 24, 26, 31 


(1954) 2 All ER 46 = (1954) 1 WLR 748, 
Re: Von Dembinska Ex Parte The 
Debtor 13 

AIR 1951 Nag t1 = ILR (1951) Nag 251, 
Zikar v Govt. of State of M. P., 8, 20 

AIR 1934 PC 188 = 61 Ind App 322, 
Abdul Latif Khan v. Mt. Abadi 
Begum i 15 

M Mridul, for Petitioner; M. L. 

Shrimal, Govt., Advocate and Dr. S. K. 

pwan, Dy. Govt Advocate, for Respon- 
ents. 


SHINGHAL, J.:— The necessity for 
this reference has arisen in these circum- 
stances: A writ petition (No. 457 of 
1973) was filed by M/s. Bherulal and 
Company against the State of Rajasthan, 
the Rajasthan State Road Transport Cor- 
poration and three others. There were 
several other petitions of a similar 
mature. Some of them came up for ad- 
mission before Jain, J., on April 6. 1973 
and were admitted by him. Mr. R. 
Munshi. who was then the Government 
Advocate, accepted notice on behalf’ of 
the respondents the same day, and the 
learned counsel for the petitioners were 
‘directed to supply copies of the writ 
petitions and the stay applications to him. 
At the same time, interim stay orders 
were made and the stay applications 
were ordéred to be taken uo for hearing 
on April 16, 1973, on which date those 
orders were confirmed. Having regard 
to the urgency of the main cases, it was 
ordered that they mav be listed for hear- 
ing on July 9, 1973 and the parties were 
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directed to place the other material on 
the record by July 2,-1973. 


2 On July 4, 1973, Mr. R. N. 
Munshi filed an application (in writ peti- 
tion No. 447 of 1973 and other connected 
petitions) under the first proviso to R. 55 
of the Rules of the High Court of Rajas- 
than, 1952, hereinafter referred to as 
“the Rules", read with Section 151 of 
the Code of Civil Procedure. The ap- 
plication was addressed to the Hon’ble 
the Chief Justice and it was prayed that, 
for thé reasons mentioned in the appli- 
cation, all the connected cases may be 
ordered to be heard by a Division Bench. 
Copies of the application were given to 
the other learned counsel. It came up 
for consideration before the Chief Jus- 
tice on August 3. 1973. Mr. L. L. Sharma 
and Mr S. M. Mehta appearing for a 
large number of petitioners had no ob- 
jection to the hearing of the writ peti- 
tions by a Division Bench so long as that 
did not prejudice the application which 
they had made in the meantime, on July 
20, 1973. against Mr. R, N. Munshi and 
others for contempt of Court. Mr M. M. 
Vyas and Mr. R. R.. Vyas (who repre- 
sented the petitioners in 8 out of 63 peti- 
tions) opposed the application on the 
ground that it was likely to create a bad 
precedent. The Chief Justice took the 
view that as the petitions affected the 
business interests of numerous private 
operators as well as the Rajasthan State 
Roadways Corporation which had pur- 
chased a number of vehicles already, the 
interests of justice required that. hav- 
ing regard to the stakes involved and the 
urgency of the matter, all the -petitions 
should be heard by a Division Bench. 
In the meantime, Jain. J., had adjourned 
the hearing of the petitions. The peti- 
tions were thus heard bv the Division 
Bench and were dismissed on November 
16, 1973. ‘The propriety of the aforesaid 
order of the Hon’ble Chief Justice dated 
August 3. 1973 was not the subject-matter 
of any controversy at all, in those peti- 
tions. 


3. The application which was 
made on July 20, 1973 for taking action 
against Mr. R. N. Munshi and others for 
contempt of Court. came up for conside- 
ration before the same Division Bench on 
January 8, 1974. In deciding it the 
same day, their Lordships observed as 


follows,— - 


“According to Rule 54 of the Raias~ 
than High Court Rules, 1952, it is the 
privilege of Hon’ble the Chief Justice to 
constitute Single or Division Benches 
from time to time and to allot business 
(cases) to them and the Judges of the 
Court shall sit to hear cases according 
to the arrangement made by Hon’ble the 
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Chief Justice. Rule 55 provides for the 
type of cases that shall ordinarily be 
heard and disposed of bv a Judge sitting 
singly. The writ petitions that Jain. J. 
was hearing were covered by Rule 55 of 
the Rules, 


‘In our humble view, once a case goes 
before a Bench according to the allot- 
ment of business made by Hon’ble the 
Chief Justice and thereafter the Bench 
is seized of the case then, we are afraid, 
the Hon’ble the Chief Justice has no 
power to withdraw that case from that 
Bench and to allot it to another Bench. 
` It will be for that Bench who is seized 
of the case to think for itself whether it 
would like to hear that particular case 
or not. It is only when such Bench re- 
leases that case that Hon'ble the Chief 


Justice would be able to allot it to an- . 


other Bench, but not otherwise. The 
Rules make no provision for transfer of 
such a case from one Bench to another, 
as we find in Section 24 of Civil Proce- 
dure Code for Subordinate Courts. When 
a Bench is seized of a case it is dealing 
with the case as the High Court and the 
judgment pronounced by that Bench is 
the judgment of the High Court and in 
the absence of any provision to enable 
Hon’ble the Chief Justice to withdraw 
such a case from a Bench we cannot hold 
that such a power exists in Hon’ble the 
Chief Justice. In the circumstances when 
Jain, J. had already fixed 9-7-1973 for 
the hearing of these cases and such type 
of cases were being normally dealt with 
by Jain, J. at the relevant time the op- 
posite parties had no justification whatso- 
ever for approaching Hon'ble the Chief 
Justice, only four days before the hear- 
ing, to constitute another Bench for the 
hearing of these cases. If the opposite 
parties felt that the cases were of 
great importance then ‘they should 
have made a move before Jain J. him- 
self so that, if the learned Judge were 
satisfied of the sufficient importance of 
the cases he would have himself made 
a reference to a larger bench and then 
Hon’ble the Chief Justice could have con- 
stituted a larger Bench.” 


Their Lordships’ decision has since been 
reported in Bherulal & Co. v. Rajasthan 
State Road Transport Corpn., 1974 Rai 
LW 61 = (AIR 1974 Raj 84). 


4. It is these observations of the 
Division Bench which have given rise to 
the, present reference in S. B. Civil Writ 
Petition No. 483 of 1973 (Niranian Singh 
v. State of Rajasthan and others) which 
is pending before a learned Single Judge. 
That case was placed for admission be- 
fore Jain, J., on April 12, 1973. He ad- 
mitted the petition and issued notice to 
the respondents. The same day he made 
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an order in S. B. Civil Miscellaneous Stay 
Application No. 450 of 1973. for the issue 
of a notice and directed that, meanwhile, 
the petitioner shall not be dispossessed 
“from the land in dispute”. 


5. It is not disputed before us, 
and is in fact admitted, that the constitu- 
tion of the Benches of the Court was 
changed with effect’ from September 27, 
1973, by an order of the Hon’ble Chief 
Justice, so that the writ petition fell to 
be heard by Joshi, J. The aforesaid stay 
application therefore came up for orders 
before him on November 26. 1973. He 
confirmed the ad interim stay order of 
Jain, J., and directed that the main case 
may be listed for hearing on February 
12, 1974 along with other similar cases. 


6. There was some change in the 
roster from January 12, 1974 by an order 
of the Chief Justice and it is admitted 
before us that according to it such cases 
were thereafter to be heard by Gupta, J. 
An application was. however, made to 
the Hon'ble Chief Justice on behalf of 
the respondent State on February 22, 
1974, under the first proviso to Rule 55 
of the Rules and Section 151 of the Code 
of Civil Procedure, praying that the writ 
petition, along with the other connected 
petitions, may be ordered to be heard by 
a Division Bench. So when the case came 
up for hearing before Gupta. J., on 
February 28, 1974, the learned Deputy 
Government Advocate invited his atten- 
tion to the aforesaid application dated 
February 22. 1974. The learned counsel 
for the petitioner had no objection, and 
Gupta, J.. made an order that the appli- 
cation may be laid before the Hon’ble the 
Chief Justice for orders and that the 
hearing of that and the connected peti- 
tions may stand over. The Hon’ble the 
Chief Justice heard the application in 
the presence of the learned counsel for 
the parties on March I, 1974. It was 
urged before him by Mr. Mridul that in 
view of the observations in Bherulal’s 
case 1974 Rai LW 61 = (AIR 1974 Raj 
84) Joshi, J., was “seized” of the matter 
and Gupta, J., “could not proceed with 
it”. The Hon’ble the Chief Justice held 
that in view of the observations refer- 
red to by Mr. Mridul, he could not de- 
cide the application. 


7. The case went back to Gupta, J: 
When it was taken up by him on March 
7, 1974 it was urged by Mr. Mridul, 
learned counsel for the petitioner, that 
as Joshi, J., had, while deciding the stay 
application, passed an order on November 
26, 1973 that the case along with like 
cases should be listed for hearing on 
February 12, 1974, it was not possible 
for Gupta, J., to proceed to hear the 
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cases in view of the observations in Bhe- 
rulal’s case as Joshi, J.. was “seized” 
of the cases. Gupta, J, however. ex- 
pressed a doubt whether, on the basis of 
the observations in Bherulal’s case 1974 
Raj LW 61 = (AIR 1974.Rai 84) even 
Joshi, J., would be able to hear the cases 
because “such type of cases” were not 
“being normally dealt with” by him. He 
examined the relevant rules. and ex- 
pressed the view that the judgment in 
Bherulal’s. case required reconsideration 
by a larger Bench. He therefore formu- 
lated the following questions for refer- 
ence,— z 


*(1) Whether the Hon’ble the Chief 
Justice has no power to direct that any 
case or class of cases, in which a date of 
hearing had been fixed by a Bench. be 
listed for hearing before another Bench ? 


(2) Whether the -view taken in 
Bherulal’s case regarding the provisions 
of Rules.54 and 55 of the Rajasthan High 
Court Rules, 1952, is correct? 

(3) Whether any Bench before whom 
a case is fixed for hearing is not compe- 
tent to hear it. merely on the ground 
_ that a date for hearing has been fixed in 

that case by another Bench at some ear- 
lier stage”. 
The Hon’ble, the Chief Justice has con- 
stituted this Bench to answer the three 
questions in these circumstances. 


8. The first question is whether 
the Hon’ble the Chief Justice has no 
power to direct that any case or class of 
cases in which a date of hearing has 
been fixed by a Bench mav be listed for 
hearing before another Bench? It has 
been argued by Mr. Mridul thatthe Chief 
Justice has no such power because the 
Bench which has fixed the date of hear- 
ing is “seized” of the case to the exclu- 
sion of all other Benches. The learned 
counsel has placed reliance on Zikar v- 
Government of State of Madhya Pradesh, 
ATR 1951 Nag 11 to support his argu- 
ment. He has also made a reference to 
Rule 66 (1) of the Rules and has urged 
_ that such a case should always be treated 
as “tied up” with the Bench which had 
fixed the date of hearing. The learned 
counsel has gone to the extent of argu- 
ing that it is the mandate of Rule 66 (1) 
that with the exception of a case in 
which a Bench has merely directed 
notice to issue to the opposite party or 
passed an ex parte order, all other cases 
should be deemed to be the partly heard 
cases of that Bench. Mr. Shrimal, learned 
Government Advocate. has argued, on 
the other hand. that the Chief Justice 
has the power to direct that any case or 
class of cases in which a date of hearing 
has been fixed by a Bench mav be listed 
for hearing before another Bench, 
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9. In order to appreciate the con- 
troversy, it is necessary to examine the 
relevant provisions of the Constitution 
of our country, the Rajasthan High Court 
Ordinance, 1949, and the Rules. 


10. Article 214 of the Constitu- 
tion provides that there shall be “a High 
Court for each State’. There can there- 
fore be no question of there beine two 
such Courts exercising jurisdiction in a 
State. Apart from Article 214, Art. 225, 
which deals with the jurisdiction of exist- 
ing High Courts, makes it quite clear 
hat— : 


anreta the jurisdiction of. and the 
law administered in, any existing High 
Court, and the respective powers of the 
Judges thereof in relation to the adminis- 
tration of justice in the Court, including 
any power to make rules of Court and 
to regulate the sittings of the Court and 
of members thereof sitting alone or in 
Division Courts, shall be the same as im- 
mediately before the commencement of 
this Constitution.” 

The Constitution has therefore made it 
quite clear that fi) there is only one 
High Court in a State, (ii) it is that High 
(Court which exercises jurisdiction in the 
State, (iii) the Judges of the High Court 
are members thereof and do not consti- 
tute separate Courts, (iv) the Judges of 
the High Court exercise powers in rela- 
tion to the administration of justice in 
the High Court. and (v) the High Court 
has the power, inter alia. to make rules 
to regulate its sittings and of its mem- 
bers Sitting alone or in Division Court. 
The Judges are therefore members of 
the High Court and do not constitute 
separate Courts unto themselves. They 
may sit “alone” or in “Division Courts” 
for the purpose of transacting the busi- 
mess of the Court, in accordance with the 
rules of the Court, but that is a 
domestic matter oz the High Court, 
and cannot have the effect of creating 
as many High Courts as there are 
Benches. The Benches are in fact re- 
quired to be constituted for no other 
purpose than to regulate the sittings of 
the High Court so that its Judges may 
be able to sit alone or in Division 
Benches, as may be necessary. A liti- 
gant or a party to a case cannot there- 
fore claim to have any vested interest 
in any such Bench or Benches which, 
taken as a whole. are required by the 
Constitution to function as the High Court 
for the State. 


11. It is not in controversy before 
us that the Rajasthan High Court Ordin- 
vance, 1949, was in force immediately þe- 
fore the commencement of the Constitu- 
tion and sub-sections (1) and (2) of Sec< 
tion 44 thereof provided as follows,- 
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“44. Distribution of business and ad- 
ministrative control._— 

(1) The High Court mav. by its own 
rules, provide as it thinks fit for the exer- 
cise by one or more Judges. or bv Divi- 
sion Courts constituted by two or more 
Judges of the High Court, of its original 

and appellate jurisdiction. 

(2) The Chief Justice shall be res- 
ponsible for the distribution and conduct 
of the business of the High Court. and 
shall determine which Judge in each case 
will sit alone and which Judges of Court 
will constitute a Bench,” 

The High Court has accordingly made the 
Rules, and the Hon’ble the Chief Jus- 
tice has to discharge his responsibility 
for the distribution and conduct of the 
business of the High Court both under 
sub-section (2) of the aforesaid Sec. 44 
and the Rules. 

` 12. Rule 54 of the Rules provides 
for the constitution of Benches. It is a 
part of Chapter V which deals with the 
jurisdiction of judges sitting alone or in 
Division "Courts and is to the following 
effect — 

"54, Judges shall sit alone or in such 

Division Courts as may be constituted 
from time to time and do such work as 
may be allotted to them by order of the 
Chief Justice or in accordance with his 
direction” 
It is therefore the responsibility of the 
Chief Justice to constitute the Division 
Courts or Benches. The Judges are re- 
quired to sit alone or in the Division 
‘Benches and, in either case, do such 
work ag may be allotted to them by 
order of the Chief Justice or in accord- 
ance with his direction. This power to 
allot the work to the Judges cannot be 
taken away, in face of the clear provis- 
ion of rule 54, merely because a date of 
hearing, has been fixed in a case by a 
particular Bench. 

13. Rule 55 of Rules provides 
what cases shall ordinarily be heard and 
‘disposed of by a Judge sitting alone. 
Even so, 
the following effect,- 

“Provided that,- 

(a) the Chief Justice may from time 
to time direct that any case or class of 
cases, which may be heard by a Judge 
sitting alone shall be heard by a Bench 
of two or more Judges.” 

(Emphasis added). 

The Chief Justice has therefore the power 
“from time to time” to direct that any 
particular case or class of cases may be 
heard by a Bench of two or more Judges 
even though it may. ordinarily. fall to be 
heard by a single Judge. It is well set- 
tled that the meaning of the words 
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“from time to time’ is that “after once _ 
acting the donee of the power may act 

again; and either independently of, or 

by adding to, or taking from or revers- 

ing altogether, his previous act”, 

Stroud’s Judicial Dictionary. It cans 

not, in such a case, be said that the per='’ 
son who has the power to act has “com+ 

pletely discharged his duty when he has 

once acted.” The words “from time to 

time” have therefore been interpreted to 

mean “as and when it is appropriate so 

to do”: Re Von Dembinska. Ex parte 

The Debtor, (1954) 2 All ER 46. It is 

thus clearly permissible for the Chief 

Justice to reverse any earlier order of 

allotment of any particular case or class 

of cases to a Judge sitting alone, and to 

direct that it may be heard by a Bench| 
of two or more Judges. ` 


14. But apart from proviso (a) of: 
Rule 55, Rule 61 of the Rules also rro-' 
vides that, save as otherwise provided, 
inter alia, by a general or special order 
of the Chief Justice, every case other 
than that mentioned in the preceding; 
rules, shall be heard and disposed of by 
a Bench of two Judges. A case which 
would ordinarily be heard and disposed! 
of by a Judge sitting alone will therefore: 
be heard by a Division Bench if thel 
Chief Justice so directs. 


15. I have gone through Rule 66 
(1) on which considerable reliance has 
been placed by Mr. Mridul. It reads as 
follows.— 


“66 (1) A case partly heard bv a 
Bench shall ordinarily be laid before the 
same Bench for disposal, A case in 
which a Bench has merely directed 
notice to issue to the opposite party or 
passed an ex parte order shall not be 
deemed to be a case partly heard by such 
Bench.” 

There is nothing in the rule to justify 
the argument ‘that such a case should 
always be treated as “tied up’ with a 
Bench simply because it has once fixed 
the date of its hearing. or that with the 
exception of a case in which a Bench 
has directed the issue of notice to the 
opposite party or passed an ex parte 
order all other cases should be deemed 
to be part-heard. On the other hand, 
the use of the word “ordinarily” goes to 
show that if there are extra-ordinary 
reasons, even a part-heard case may not 
be laid before the same Bench for .dis- 
posal. So far as the second sentence of 
Rule 66 (1) is concerned, it is really in 
the nature of an illustration. or an ex- 
planation. As has been stated in “Craies 
on Statute Law”, seventh edition, p. 226, 
illustrations are of relevance and value 
in the construction of the text. and are 
“helpful in the working and application 
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of. the Statute”. So also, as has been 
- held in Abdul Latif Khan v. Mt. Abadi 
Begam, AIR 1934 PC 188, an explana- 
tion may be inserted ex abundanti cau- 
tela. An illustration or explanation can- 
not, in such circumstances, over-ride or 
Ynilitate against the meaning of the text. 
I have no doubt, therefore, that the-se- 
cond sentence of Rule 66 (1) of the Rules 
cannot justify the argument that only 
that case in which a Bench has merely 
directed notice to issue to the opposite 
party or passed an ex parte order shail 
not be deemed to be a case partly heard 
by such Bench while all other cases. in- 
cluding a ease in which a date of hear- 
ing has been fixed by a Bench, shall be 
deemed to be the part-heard. cases of 
that Bench and shall be tied up with it. 
There is therefore nothing in Rule 66 (1) 
to justify the argument that a case in 
. which a date of hearing has been fixed 
by a Bench cannot be listed for hearing 
before another Bench. 


16. Hearing and adjournment of 
cases js the subject-matter of Chapter 


-Niranjan 


VI of the Rules. Rule 73 of the Chapter- 


deals with the daily cause list. It pro- 
vides that the Registrar shall subject to 
such directions as the Chief Justice may 
give “from time to time”. cause to be 
prepared for each day on which the 
Court sits, a list of cases which may be 
-heard by the differant Benches of the 
Court. I have already examined the 
meaning of the words “from time to. 
time” and it is permissible for the Chief 
Justice to reverse altogether, if neces- 
sary, any previous order and to direct 
what case or cases will be heard by each 
Judge or Bench of Judges. 


17. Rule 74 is another relevant 
rule. It deals with part-heard cases and 
merely provides that a case which re- 
mains part-heard “at the end of the day” 
shall ordinarily be placed first after mis- 
cellaneous cases, if any, in the day’s list 
for the day on which such Judge or 
Judges “next sit”. The proviso to the 
rule says that if any pari-heard case 
cannot be heard for more than two 
months on account of the absence of any 
Judge or Judges constituting the Bench, 
the Chief Justice may order such a case 
to be laid before any other Judge or 
Judges to be heard afresh. There is 
therefore nothing in this rule also which 
could justify the argument that a case 
jn which a date of hearing has been fixed 
by a Bench cannot be listed for hearing 
before another Bench by an order of the 
Chief Justice. 


18. The rule which remains for 
consideration is Rule 83. It provides 
that if the date of hearing in any case 
has been fixed by a Judge, any alteration 
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in such a date shall, “so far as possible,” 
be made after consulting him. The rule 
has no relevance for purposes of the pre- 
sent reference because it is correlated 
to Rule 82 which deals with an advo- 
eate’s application for the postponement 
of his cases. It is a rule of convenience 
which cannot, at anv rate. detract from 
the powers of the Chief Justice referred| 
to above. 


19. It is therefore clear from an 
examination of all the relevant provi- 
sions of the Constitution, the Rajasthan 
High Court Ordinance, 1949 and the 
Rules that there is no justification for 
the argument that the Chief Justice has 
no power to direct that a case or class 
of cases in which- a date of hearing has 
been fixed by a Bench cannot be listed 
for hearing before another Bench. 


20. I have gone through Zikar’s 
case AIR 1951 Nag 11 on which reliance 
has been placed by Mr. Mridul for the 
argument that there is no power in the 
Chief Justice to withdraw or transfer a 
case of which a Division Court is in 
seisin. A reading of the entire judgment 
shows, however, that it was quite a dif- 
ferent case which had been heard by 
the Bench concerned on several dates 
and it was thereafter, when it was a part- 
heard case, that an application was made 
for ‘ts “transfer” to another Bench. But 
question No. 1 does not relate to a part- 
heard case or a case in which an appli- 
cation has been made for its transfer to 
another Bench. Zikar’s case has there- 
fore no relevance for purposes of that 
question. 


21. ` I have no doubt therefore that 
question No. 1 should be answered as 
follows,— 


“The Hon'ble the Chief Justice has 
the power to direct that any case or class 
of cases jin which a date of hearing has 
been fixed by a Bench shall be listed for 
hearing before another Bench.” 


22. Question No. (2) is whether 
the view taken in Bherulal’s case 1974 
Rai LW 61 = (AIR 1974 Raj 84) regard- 
ing the provisions of Rules 54 and 55 of 
the Rules is correct. I have already ex- 
tracted the relevant paragraphs of that 
judgment. In making their observations 
the learned Judges who decided that 
case have made a reference to Rule 54 
of the Rules but. if I may say so with 
respect, they have not taken due notice 
of she words “from time to time” and 
the word “allotted”? occurring in that 
rule. As has been shown. those words 
are important, for it is permissible for 
the Chief Justice, on the authority of 
those words, to reverse altogether any 
previous order for the constitution of the 
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Benches and allotment of work fo the 
Judges and to reconstitute the Benches 
and to order, or direct what work will 
be allotted to the Judges. And it is that 
work which the Judges are reauired to 
do 

23. So also, I may point out, 
with all respect, that although their 
Lordships have stated that Rule 55 “pro- 
wides for the type of cases that shall 
ordinarily be heard and disposed of by a 
Judge sitting singly’, they have not 
noticed proviso (a) of that rule. to which 
reference has been made above, although 
it was of considerable jmportance. The 
proviso, as has been shown. contains the 
words “from time to time” so that the 
Chief Justice may. if necessary, reverse 
his earlier order and direct that any 
particular case or class of cases which 
may be heard by a Judge sitting alone, 
shall be heard by a Bench of two or 
more Judges. I have set out the facts of 
Bherulal’s case 1974 Rai LW 61 = (AIR 
1974 Raj 84) already, and I have 
mo doubt that the view taken by the 
learned Judges is not correct, 

24. Their Lordships have stated 
further in Bherulal’s case 1974 Raj LW 
61 = (AIR 1974 Raj 84) that “once a case 
goes before a Bench according to the 
allotment of business made by Hon’ble 
the Chief Justice and thereafter the 
Bench is seized of the case then, we are 
afraid, the Hon’ble the Chief Justice has 
no power to withdraw that case from 
that Bench and to allot it to another 
Bench”. Reference jn this connection 
has been made to the absence of any pro- 
vision like Section 24 of the Code of 
Civil Procedure in the Rules. 

25. It appears to me, however, 
that the question of seizure of a case by 
a particular Judge is, for reasons already 
stated, not of much importance in the 
case of a High Court. In a High Court, 
“seizure” can relate only to ‘‘possession” 
of the case, as it were, by a particular 
Bench, for purposes of hearing and dis- 
posal by a member or members of the 
Court, and no more. It has to be appre- 
ciated that, in its proper sense, “seizure” 
in respect of a case in a Court of law 
is the initial step in a proceeding, and is 
‘essential to the existence of an action or 
the jurisdiction of the Court. Since the 
jurisdiction, for reasons already stated, 
vests in the High Court. by virtue of 
Article 225 of the Constitution, it is the 
High Court which is. in the true sense 
of the word, seized of a case. Ag has 
been shown, the Chief Justice cannot be 
deprived of his power to direct that a 
particular case or class of cases shall be 
fisted for hearing before another Bench 
merely because a date of hearing has 
been fixed by a Bench already. 
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26. Learned Government Advo- 
cate has pointed out that, as has been 
stated. Mr. S. M. Mehta had no objection 
to the writ petitions (including the writ 
in 1974 Raj LW 61 = (AIR 1974 Raj 34)) 
being pub up for hearing before a Divi- 
sion Bench, and there was no occasion for 
ithe learned Judges to express any opi- 
nion about the validity of the order of 
the Chief Justice dated August 3, 1973. 
It has been pointed out further that the 
parties did not in fact, challenge the vaii- 
‘dity of the Chief Justice’s order during 
the course of the hearing of the class of 
cases which had been allotted to the 
learned Judges, and there could there- 
fore be no occasion for raking up that 
question, after a decision had been pro- 
nounced on Nov. 16, 1973, in an ancillary ` 
‘proceeding. It has accordingly been urged 
iby learned Government Advocate that the 
aforesaid observations in Bherulal’s case 
(AIR 1974 Rai 84) are obiter and should 
ibe treated as such for they would other- 
wise militate against the validity of the 
decision dated November 16, 1973. It 
will be sufficient to say that while I do 
not express any opinion about the effect 
of the observations in question on the 
decision dated November 16. 1973. it is 
difficult for me to reject the contention 
of the learned Government Advocate 
that they are obiter dicta. 


27. For the reasons mentioned 
above my answer to question No. (2) is 
as follows,— 

“The view taken in Bherulal’s case 
AIR 1974 Raj 84 regarding the provisions 
of Rules 54 and 55 of the Rules is not 
correct.” i 


28. This leaves one more quəs- 
tion for examination. It raises the quss- 
tion whether a Bench before which a 
case js fixed for hearing is not competent 
to hear it merely on the ground that a 
date of hearing has been fixed in that 
case by another Bench at some earlier 
stage ? 


It will þe recalled that it is the re- 
quirement of Rule 54 of the Rules that 
whether the Judges sit alone or in Divi- 
sion Courts (or Benches), they shall do 
such work as may be allotted to them 
by order of the Chief Justice or in ac- 
cordance with his direction. I have al- 
ready made a reference in this connec- 
tion to the other rules as well as to the 
provisions of Section 44 (2) of the High 
Court Ordinance and the relevant provi- 
sions of the Constitution. It would fol- 
low therefore that a case will be fixed 
for hearing before a Bench only bv vir- 
tue of an order or direction of the Chief 
Justice. If so. the answer to question 
No. (3) cannot be dissimilar from the an- 
swer to question No. (1) and. for reasons 
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already stated, there is no reason why 
the Bench before which a case is fixed 
for hearing should not be competent to 
hear it merely because a date for its 
hearing has been fixed by another Bench 
at some earlier stage. I would therefore 
answer question No. (3) as follows,— 

“The Bench before whom a case is 
fixed for hearing is not incompetent to 
hear it merely on the ground that a date 
for hearing has been fixed in that case 
bv another Bench at some earlier stage”. 

M. L. JOSHI, J. :— 29. I agree 
with the conclusions reached by my bro- 
ther Shinghal, J. 

D. P. GUPTA, J. :— 30. 
and have nothing more to add. 

31. By the Court.— The follow- 
ing decisions on the three questions may 
be returned to the Bench hearing the 
case for further necessary action,— 

“(1) The Hon’ble the Chief Justice 

has the power to direct that any case or 
class of cases in which a date of hearing 
has been fixed by a Bench shall be listed 
for hearing before another. Bench, 
(2) The view taken in Bherulal’s 
case AIR 1974 Rai 84 regarding the pro- 
visions of Rules 54 and 55 of the Rules 
is not correct. 

(3) The Bench before whom a case 
js fixed for hearing is not incompetent to 
hear it merely on the ground that a date 
for hearing has been fixed in that case 
‘by another Bench at some earlier stage.” 
(There will be no order as to the costs. 


Order accordingly. 


I agree 
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Banwarilal Sharma, Petitioner v. 
Ram Swaroop, Opposite Party. 

Civil Reference in Civil Revn. 
No. 389 of 1968, D/- 5-3-1974. from order 
of Single Judge of this Court, D/- 3-9- 
1969. 

Index Note :— (A) T. P. Act (1882), 
Section 105 — Contract of lease — Re- 
quirements of. 


Brief Note:— (A).A lease is essen- 
tially a transfer of an interest in im- 
movable property, entitling the lessee 
to the enjoyment of such immovable 
property. which includes the right 
to possession thereof. Another essen- 
tial feature of a lease is that the 
transfer must be for consideration, though 
it may be for a limited period or in per- 
petuity. A document by which such 
transfer of the right of eniovment of im- 
movable property is effected and is ac- 
cepted by the other party is a lease docu- 
ment, 
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A lease could be affected only by 
a bilateral transaction in which both 
lessor and lessee should be parties. As a 
matter of fact a unilateral document 
executed either by the lessee alone or 
by the lessor alone would not be capable 
of constituting a lease of immovable pro- 
perty, as it requires two parties to make 
a contract. However. it is of little signi- 
ficance as to what language has been em- 
ployed in the document so long as it em- 
bodies all the essential conditions of 
lease, as it is the substance thereof which 
is material and not merely the form. 


Even if a document is written by 
one party in favour of the other so that 
from its outward form it appears to be a 
unilateral document. if the other party 
to the contract puts his signature on the 
said document in token of his acceptance 
of the terms contained therein, the in- 
strument would substantially be bilate- 
ral in nature and effect. (1881) ILR 7 
Cal 703 (FB), Foll.: (1960) 64 Cal WN 
293; AIR 1958 SC 183, Dist: AIR 
1952 SC 23, Rel. on. (Paras 5, 6, 11) 


Index Note:— (B) T. P. Act (1882), 
Section 107, Paragraph 2 and Section 4 — 
Lease requiring registration — Not ad- 
missible in evidence for proving tenancy. 


Brief Note:— (B) A lease of im- 
movable property from year to year, or 
for any term exceeding one year. or re- 
serving a yearly rent. can be made only 
by a registered instrument and accom- 
panied by delivery of possession. Thus, 
leases coming within the ambit of second 
paragraph of Section 107. includes all 
other leases which are for a period of 
one year or less and in which the rent 
agreed upon is rot yearly. Such leases, 
if they are reduced to writing, must be 
effected by a registered document. An 
unregistered document of lease. in cases 
where the lease is required to be regis- 
tered, conveys no title and creates no 
rights in the lessee and cannot be used 
in evidence to prove the transaction of 
lease or any terms thereof, 


In view of Section 4 of the Transfer 
of Property Act, the provisions of Sec- 
tion 107 thereof are to be read as sup- 
plemental to those of the Registration 
Act. The effect of these provisions read 
together, therefore, is to exclude all un- 
registered leases, which have been re- 
duced to writing, from evidence. 1968 
Raj LW 334: Civil Revn. No. 214 of 1966, 
D/- 11-3-1968 (Rai): Civil Revn. No. 462 


of 1967, D/- 13-8-1968 (Rai) and Civil 
Revn. No. 362 of 1967, D/- 18-12-1967 
(Raj), Approved. (Paras 7, 8) 


Index Note:— (C) Interpretation of 
Statutes — Principle of stare decisis — 
Necessity of adherence to, explained. 


1974 


_ Brief Note:— (C) Where a statute 
has been construed in one manner and 
the interpretation has been consistent. it 
should not be readily departed from. The 
reasons are not far to seek as on the basis 
of such an interpretation numerous pro- 
blems must have been solved and ques- 
tions answered and even if subtility or 
learning tempt one to doubt the view al- 
ready adopted, dictates of certainty should 
forbid such a course, as departure from 
a well established course of construction 
fis likely to create a doubt to dispel which 
is the plain duty of Courts. The doctrine 
of stare decisis acquires its sanctity from 
these considerations. (Para 9) 


Cases Referred: Chronological Paras 
one Bai LW 334, Madanlal v. Noor 


ohd, 8 

_ (1968) Civil Revn. No. 462 of 1967, D/- 
13-8-1968 (Rai), Chittar Khan v. Raja 
Harnath Singh 8 
(1968) Civil Revn. 
T1-3-1968 (Rai), 


No. 214 of 1966. D/- 
Rood Mal v. Telen 


dra Nath 
(1967) Civil Revn. No. 362 of 1967, D/- 
18-12-1967 (Rai). Bhagwandass v. 


Durga Prasad 8 
{1960) 64 Cal WN 293 = ILR (1960) 2 
Cal 814, Dip Narain Singh v. Kanai 
_ Lal Goswami 10, T1 
‘AIR 1958 SC 183 = 1958 SCR 986, Asa 
Ram v. Mst. Ram Kali 11 
AIR 1952 SC 23 = 1952 SCR 269. nan 
Kumar v. Jagdish Chandra 
(1881) ILR 7 Cal 703 = 10 Cal LR 11 


(FB), Syed Sufdar Reza y. Amzad 
Ali 6, 10 
P. C Bhandari, for Petitioner; R. P. 


Dave, for M. M. Tewari, for Opposite 
Party. 


GUPTA, J.:— The plaintiff, who 
claims to be the owner of the premises 
consisting of a room and a tin shed 
Situated in ‘C’ Scheme in the city of Jai- 
pur, alleged that he had let out the pre- 
mises to the defendant on April 1, 1957, 
on a monthly rent of Rs. 4/- and a rent- 
deed was executed in respect of this 
tenancy by the defendan* in favour of 
the plaintiff on April T, 1957. As the 
defendant did not make payment of the 
rent from August 1, 1962, the plaintiff 
filed a suit on August 27. 1965, in the 
Court of Judge. Small Causes, Jaipur 
City, for the recovery of Rs. 144/- as ar- 
rears of rent @ Rs. 4/- per month and 
Rs. 9/- as house tax, in all for Rs. 153/-. 


2. The defendant resisted the suit 
and denied the execution of the alleged 
rent deed by him in favour of the plain- 
tiff and also took the defence that the 
alleged rent-deed was an unregistered 
document and as such was inadmissible 
in evidence for want of registration. The 
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Judge, Small Cause, Jaipur City, by 
his order dated March 3, 1966 held that 
the alleged rent-note was a simple 
‘Kirayanama’ and was admissible in evi- 
dence. Thereafter by his judgment 
dated April 13. 1968, the learned Judge 
held that the execution of the rent-deed 
Exhibit I by the defendant was proved 
and holding that the relationship of land- 
lord and tenant between the parties 
was established from the aforesaid docu- 
ment and that the defendant was the 
plaintiff's tenant on a monthly rent of 
Rs. 4/-, a decree for Rs. 144/- with costs, 
in respect of arrears of rent was passed 
in favour of the plaintiff and against 
the defendant. It was further decided 
that aS no agreement was proved be- 
tween the parties in respect of the pay- 
ment of house tax, the suit for the re- 
covery of house tax was not maintain- 
able and as such the claim for the re- 
covery of house-tax was disallowed. 


3. The defendant filed a revision 
petition in this Court against the decree 
passed by the learned Judge, Small 
Cause Court, Jaipur City and the finding 
of the trial Court about the existence of 
the relationship of landlord and tenant 
between the parties was assailed on the 
ground that the said finding was based 
solely upon the so-called rent-deed Ex. 1, 
but that document was inadmissible in 
evidence for want of registration. It 
was submitted on behalf of the applicant 
that the document Ex. 1 was no doubt 
executed by the tenant-applicant, but 
as it was signed by the plaintiff landlord 
also, in token of his acceptance thereof, 
it was a lease deed within the meaning 
of Section 107 of the Transfer of Pro- 
perty Act and as it was an unregistered 
document. it was not admissible in evi- 
dence and did not confer any right or in- 
terest. Alihough the matter in question 
was the subject-matter of four decisions 
given by three learned Judges of this 
Court sitting singly. Bhargava, J. be- 
fore whom the revision petition came 
up for hearing, thought that the matter 
was of considerable importance and re~ 
quired an authoritative decision by 2 
Division Bench, made a reference to the 
Division Bench and it is in this way that 
the matter has come up before us. 


A It has been, contended by the 
learned counsel for the tenant-applicant 
before us that as the document Exhibit 1 
bears the signatures of both the tenant 
and the landlord, it was a bilateral 
agreement of tenancy and under the se- 
cond clause of Section 107 ofthe Trans- 
fer of Property Act, it required registra- 
tion and in the absence thereof, the said 
document was inadmissible in evidence 
and no rights flowed from it. On the 
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other hand it was contended by the 
learned counsel for the landlord oppo- 
site party that the document in question 
was essentially a unilateral one. which 
was executed by the tenant alone and 
it was only a ‘Kirayanama’ (rent-note) or 
a Kabuliyat and mere signature of the 
landlord, even if it be in token of his 
acceptance of the terms of the rent-note, 
could not be considered as execution of 
the said document by the plaintiff-land- 
lord. He further submitted that the 
said rent-note was only for a neriod of 
il months and contained a stipulation 
for payment of monthly rent for the 
premises in question and as such it did 
not come within the definition of a lease- 
deed and. therefore, did not require re- 
gistration. ; 


5. We have considered the rival 
contentions. Section 105 of the Transfer 
of Property Act lays down that a lease 
of immovable property is a transfer of a 
right to enjoy such property. made for 
a certain time, or in perpetuity, in consi- 
deration of a price paid or promised. to 
the transferor by the transferee. who ac- 
cepts the transfer on such terms. Thus, 
what Section 105 requires for constitut- 
ing a lease is a contract for transfer of 
the right to enjoy immovable property 
for consideration. A lease is essentially 
a transfer of an interest in immovable 
property entitling the lessee to the en- 
joyment of such immovable property, 
which includes the right to possession 
thereof. Another essential feature of a 
lease is that the transfer must be for 
consideration, though it may be for a 
limited, period or in perpetuity. A docu- 
ment by which such transfer of the right 
of enjoyment of immovable property 1s ef- 
fected and is accepted by the other party is 
a lease document and the substance of the 
matter must be looked into and not merely 
the form thereof. 


6. There is no doubt that a lease is 
a transfer of a right or interest in immo- 
vable property and such a transfer could 
only be effected by a contract between the 
lessor and the lessee. Therefore, a lease 
could be effected only by a bilateral trans- 
action in which both lessor and lessee should 
be parties. In this view of the matter, it 
would not be right to bold that the lessor 
is the only person entitled to make a trans- 
fer of the right to enjoy immovable proper- 
ty and he alone should execute the document 
of lease. For instance a mere Patta’ issued 
by the landlord would not constitute a lease. 
As a matter of fact a unilateral document 
executed either by the lessee alone or by the 
lessor alone would not be capable of consti- 
tuting a lease of immovable property, as it 
requires two parties to make a contract. How- 
ever. as we have observed above, it is of little 
significance as to what language has been em- 
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ployed in the document so long as it embo- 
dies ail the essential conditions of lease, as 
it is the substance thereof, which is material 
and not merely the form. So long as all 
the essential requirements of a lease, as de- 
fined in Section 105 of the Transfer of Pro- 
perty Act, are fulfilled and the document 
is signed both by the lessor and the lessee 
and it incorporates the recital as to the pro- 
perty demised thereby, the period of the 
lease end the consideration therefor, it would 
no doubt be a document of lease. If the 
essential conditions of a lease are fulfilled, 
the manner in which the parties thereto 
chose to describe the document, is absolutely 
immaterial. Even if a document is written by 
one party in favour of the other so that 
from its outward form it appears to be a 
unilateral document, if the other party to 
the contract puts his signature on the said 
document in token of his acceptance of the 
terms contained therein, it would amount to 
the execution of the-document by both the 
parties and such an instrument would sub- 
stantially be bilateral in nature and effect. 
In the present case the document Ex. 1, which 
is on a printed form, although styled as a 
“Kiravanama” {rent-deed) and purports to 
have been written by the tenant in favour of 
the landlord, it enumerates all the requisite 
terms and conditions constituting the lease 
of the premises in question, including the 
period of the demise and the consideration 
therefor, namely, the monthly rent for which 
the said premises were let out. However, it 
is of little consequence that such recitals 
have been made on behalf of the tenant be- 
cause the document contained a specific recital 
at the end that the terms and conditions men- 
tioned in the document are acceptable to the 
landlord (Malik Makan ko bhi Kirayanama 
Likhit Sharayat Manjoor Hai). After all 
these recitals, including the one mentioned 
above, the document purports to have been 
signed both by the tenant as well as by the 
landlord and their signatures have been at- 
tested by two witnesses. Thus, it incorporates 
all the necessary ingredients of a document 
of lease and must be considered to have been 
duly executed by both the lessor as well as 
the lessee. Ex. 1, therefore, constitutes a 
lease-deed within the meaning of Section 105 
of the Transfer of Property Act. Such a 
position was accepted in this country as early 
as in the year 1881, ‘when on a ‘darkhast’ 
submi-ted by the tenants for a lease of immo- 
vable property, embodying specified terms, 
the landlord had written the words “granted” 
on the margin and affixed his signature there- 
on, a Full Bench of the Calcutta High Court 
held the document to be a lease deed: Sir 
Richard Garth, Chief Justice, delivering the 
judgment of the Full Bench in Syed Sufdar 
Reza v. Amzad Ali, (1881) ILR 7 Cal 703 
(FB) nade the following observation:-— 


“If the application of the defendants was 
accepted by the plaintiff by writing the word 
‘sranted’ in the margin, we think that the 
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instrument in question was a lease, and there- 
fore required registration.” 

We do not think that the law laid down in 
Sufdar Reza’s case (1881) ILR 7 Cal 703 
(FB), cited above, has ever since been de- 
parted from or even doubted. 


7. Now Section 107 of the Transfer 
of Property Act provides that a lease of im- 
movable property from year to year, or for 
any term exceeding one year, or reserving a 
yearly rent, can be made only by a registered 
instrument and further that all other leases 
of immovable property may be made either 
by a registered instrument or by oral agree- 
ment accompanied by delivery of possession. 
Thus, leases coming within the ambit of second 
paragraph of Section 107, include all other 
leases which are for a period of one year 
or less and in which the rent agreed upon is 
not yearly. Such leases, if they are reduced 
to writing, must be effected by a registered 
document. An unregistered document of 
lease, in cases where the lease is required to 
be registered, conveys no title and creates 
no rights in the lessee and cannot be used in 
evidence to prove the transaction of lease or 
any terms thereof. In the present case as 
we have observed above, the document Ex. 1 
fulfills all the necessary requirements of a 
lease, as it purports to have been executed 
both by the lessor and the lessee and con- 
tains all the essential terms and conditions of 
lease and is for a period of 11 months, re- 
serving monthly rent, as such, it could have 
been effected only by a registered instrument, 
as required by the second paragraph of Sec- 
tion 107 of the Transfer of Property Act. 
As the document Ex. 1 is admittedly not re- 
gistered, it was clearly inadmissible in evi- 
dence and no rights could have flown from 
such an unregistered document nor it could 
have been used in the present case for the 
purpose of proving the relationship of land- 
lord and tenant. In view of Section 4 of 
the Transfer of Property Act, the provisions 
of Section 107 thereof are to be read as sup- 
plemental to those of the Registration Act. 
The effect of these provisions read together, 
therefore, is to exclude all unregistered leases, 
which have been reduced to writing, from 
evidence. 


8. We may also observe here that the 
view expressed by us above has also been 
taken in four cases decided by other learned 
Judges of this Court, though sitting singly, 
In Madanlal v. Noor Mohd. 1968 Raj LW 
334, Shinghal, J., held that so long as the 
essential requirements of a transaction of 
lease are fulfilled, it is immaterial, if any or 
all of them, are narrated in the beginning of 
the instrument evidencing the transfer, or in 
the middle, or towards the end thereof. The 
document, which was under consideration 
before the learned Judge, was a printed one 
of the same type as the document Ex. 1 in 
the present case and he also came to the con- 
iclusion that as the instrument of transfer had 
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the effect of transferring a right to enjoy the 
premises to the lessee and contained stipula- 
tions regarding the period of the transfer and 
the consideration therefor, it amounted to 
a lease, and was compulsorily registrable. 
Similar documents were also examined by 
other learned Judges of this Court in Rood 
Mal v. Rajendra Nath, Civil Revn. No. 214 
of 1966 decided on 11-3-1968 (Raj), Chittar 
Khan v. Raja Harnath Singh, Civil Revn. No. 
462 of 1967 decided on 13-8-1968 (Raj) and 
Bhagwandass v. Durga Prasad, Civil Revn. 
No. 362 of 1967, decided on 18-12-1967 (Raj) 
and all of them also came to the same con- 
clusion. 


9. In our opinion where a statute has 
been construed in one manner and the inter- 
pretation has been consistent, it should not 
be readily departed from. The reasons are 
not far to seek as on the basis of such an 
interpretation numerous problems must have 
been solved and questions answered and even 
if subtility or learning tempt one to doubt 
the view already adopted, dictates of certain- 
ty should forbid such a course, as departure 
from a well established course of construc- 
tion is likely to create a doubt to dispel 
which is the plain duty of courts. Unless, 
therefore, an interpretation is | unfair 
or manifestly unjust, it should not be dis- 
turbed. Any practice or inclination to the 
contrary would work hardship and’ confusion 
in regard to rights and remedies and the 
sacred institution of law, instead of serving 
justice, will serve speculation and hair split- 
ting. The doctrine of “stare decisis”, in our 
opinion, acquires its sanctity from these con- 
siderations. 


10. The argument which probably 
might have impelled Bhargava, J., to make 
the reference appears to be that in his view 
a lease of immovable property, being a trans- 
fer of the right to enjoy such property, could 
only be effected by the lessor, who was the 
person entitled to transfer such a right and 
that the lessee was not competent to transfer 
a right to enjoy such immovable property. 
However, as we have explained above, such 
a proposition is untenable and was also re- 
jected by Garth, C. J., in the case of Sved 
Sufdar Reza, (1881) ILR 7 Cal 703 (FB), 
referred to above. The learned Judge tried 
to derive support for the proposition from 
the observations of P. N. Mookerjee, J., in 
Dip Narain Singh v. Kanai Lal Goswami, 
(1960) 64 Cal WN 293. We may, however, 
observe that the matter before the Calcutta 
High Court in that case related to a registered 
Kabuliyat which was for a period exceeding 
one year. It was held in that case that a 
unilateral Kabuliyat for a period exceeding 
one year, even though it be a registered one 
and “even though it be accepted by the Jand- 
lord orally or by writing unregistered”, could 
not create a lease under the provisions of the 
Transfer of Property Act. In that case a 
unilateral Kabuliyat for a period of four 
years was executed by the tenant alone and 
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although it was a registered document, it was 
certainly incapable of constituting a deed of 
lease within the meaning of Sections 105 and 
107 of the Transfer of Property Act. What 
P. N. Mookerjee, J., desired to emphasise in 
that case was that even though such a regis- 
tered Kabuliyat might have been accepted by 
the landlord orally or by an unregistered 
document, it would not constitute a lease. 
The reason is very simple. The first para- 
graph of Section 107 of the Transfer of Pro- 
perty Act provides that a lease of immovable 
property for a period exceeding one year, 
can only be made by a registered instrument 
signed and executed by both the parties. 


ee ate pha a ea beens O hasten 
Further the third paragraph of the aforesaid 
Section provides that if there are more than 
one instrument, constituting the lease of im- 
movable property, then each such instrument 
should be executed both by the lessor and the 
lessee. Thus, even a registered Kabuliyat, 
which is essentially a unilateral document 
executed by the lessee only, by itself, could 
not constitute a lease within the meaning of 
Section 107 of the Transfer of Property Act 
and an oral acceptance thereof by the land- 
lord or an acceptance in writing by the 
landlord by means of a separate unregister- 
ed document could not be of any avail, as 
it would not alter or improve the position. 
The requirement of the law can only be satis- 
fied when ~the document in question itself is 
signed by both the parties, namely, the land- 
lord and the tenant and it would be com- 
pletely useless if the tenant alone has signed 
the registered Kabuliyat, while the landlord 
executes a separate unilateral unregistered 
document in token of his acceptance of the 
same. In the case before us the facts are 
absolutely different inasmuch as the very 
same document Ex. 1, which embodies all 
the terms and conditions of a lease, is signed 
by both the lessor as well as the lessee. 


ti. Learned Counsel for the opposite 
party also relied upon certain observations 
made by their Lordships of the Supreme 
Court in Asa Ram v. Mst. Ram Kali, AIR 
1958 SC 183. In that case the argument ad- 
vanced was that as the landlords had not 
executed the lease deed, the lessee could not 
claim the status of a tenant solely on the 
strength of a Kabuliyat executed by them. 
Their Lordships observed that as the land- 
lords had given evidence that they accepted 
the Kabuliyat and received rent as provided 
therein, there was no substance in the objec- 
tion that there was no valid contract of lease 
between the parties. In that case also the 
document in question was a registered, but 
unilateral one, executed by the lessee alone 
in favour of the landlords and as it was not 
signed by both the parties to the contract, it 
was a mere Kabuliyat and by itself it was 
insufficient to constitute a contract of lease, 
but there was other evidence to show that the 
landlords had accepted the Kabuliyat inas- 


much as the lessee had paid rent, which was’ 


‘duly received and accepted by the landlords. 
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Thus in that case also their Lordships of the 
Supreme Court did not hold that the rela- 
tionship of landlord and tenant could be esta- 
blished on the strength of a mere Kabuliyat, 
but their Lordships considered other evidence 
relating to the payment and acceptance of 
tent to arrive at a finding as to the existence 
of a contract of lease between the parties. 
Jt is a settled proposition of law that a con- 
tract of tenancy may be inferred from pay- 
ment and acceptance of rent by a person in 
possession to the owner of the premises. Re- 
ference in this connection may be made to 
the decision of their Lordships of the Sup- 
reme Court in Ram Kumar v. Jagdish Chan- 
dra, AIR 1952 SC 23. In that case also their 
Lordships held that even a registered Kabu- 
liyat executed by the tenant did not bring 
into existence an operative lease. However, 
their Lordships also held that from the facts, 
that the deferdants remained in possession 
of the land belonging to the plaintiff with 
permission and paid rent, a tenancy could be 
fairly presumed. Thus neither the case of 
Dip Narain Singh (1960) 64 Cal WN 293 nor 
that of Asaram, AIR 1958 SC 183 relied 
upon by the learned Counsel for the land- 
lord-respondent, supports his contention that 
a document like the one before us which em- 
bodies all the essential terms and conditions 
of a lease and which is signed by both the 
parties to the contract, namely, the lessor and 
the lessee, did not constitute an instrument of 
lease within the meaning of Section 105 read 
with Section 107 of the Transfer of Property 
Act and was admissible in evidence. It would 
not be out of place to mention here that both 
in Dip Narain Singh’s case (1960) 64 Cal WN 
293 and in Asaram’s case AIR 1958 SC 183, 
their Lordships were dealing with registered 
Kabuliyats and as such no question about 
their admissibility in evidence arose, but the 
only matter fcr consideration was as to whe- 
ther unilateral Kabuliyat’s executed by the 
lessee could constitute a document of lease. 

12. We, therefore, hold that Ex. 1 is 
a document cf lease within the meaning of 
Sections 105 and 107 of the Transfer of Pro- 
perty Act and as such it required registra- 
tion and in the absence thereof, it is inad- 
missible in evidence and could not have been 
looked into for arriving at a finding regarding 
the existence of relationship of landlord and 
tenant between the parties to the suit. The 
trial Court should have excluded the said 
document Ex. I from consideration, as it is 
inadmissible in evidence. 


13. We, therefore, allow the revision 
petition, set aside the decree passed by the 
Judge, Small Causes, Jaipur City, dated April 
13, 1968, and remand the case to the trial 
Court with tke direction to decide it afresh, 
after excluding the document Ex. 1 from 
consideration. 


14. Tke parties are Jeft to bear their 
own costs of the revision petition. 
Petition allowed. 





1974 


AIR 1974 RAJASTHAN 183 (V 61 C 51) 
R. D. GATTANI, J. 

Pukh Raj, Petitioner v. Ghewar Chand, 
Respondent. 

Civil Revn. No. 160 of 1971, D/- 29-11- 
1973, against order of S. `'R. Sharma, Munsiff, 
Jalore, D/- 4-1-1971. 

Index Note: — (A) Civil P. C., O. 21, 
Rule 95 and Section 47 — Delivery of pos- 
session to auction-purchaser — Question as 
to — Does it relate to execution, discharge 
and satisfaction of the decree within the 
meaning of Section 47? Yes. AIR 1931 Pat 
241 and AIR 1936 Rang 298 and AIR 1944 
Lah 402 and AIR 1945 Bem 386 and AIR 
1955 All 49 and 1965 Raj LW 474 and AIR 
1973 Raj 304 and S. A. No. 456 of 1962 
D/- 31-8-1970 (Raj) held mot good law in 
view of AIR 1973 SC 2423. 

Brief Note: — (A) The remedy of ag- 
grieved party was to prefer an appeal and 
not revision. (Paras 4, 6, 7) 
Cases Referred: Chronolegical Paras 
AIR 1973 SC 2423 = 1973-2 SCC 467, Har- 

nandrai Badridas v. Debidutt Bhagwati 
Prasad 5 
AIR 1973 Raj 304 = 1973 Raj LW 442, 
Dayashanker v. Khubchand 4 
(1970) Second Appeal No. 456 of 1962, DJ- 
31-8-1970 (Raj), Ghisulal v. Chunia 4 
1965 Raj LW 474 = ILR (1966) 16 Raj 77, 
Mohanlal v. Bhagwan Chand 4 
AIR 1959 Madh Pra 348 = 1959 Jab LJ 294, 
Ram Ratan y. Chauwamal 4 
AIR 1958 Ker 309 = 1957 Ker LT 1094, 
State v. Lakshmi Ammal 4 
AIR 1955 All 49 = 1955 All LJ 79 (FB), 
Mst. Suraj Dei v. Mst. Gulab Dei 4 
AIR 1945 Bom 386 = 47 Bom LR 320, Savla- 
ram v. Viswanath 
AIR 1944 Lah 402 = 46 Pun LR 357 (FB), 
Ram Singh v. Abdullah Habib Ullah 4 
AIR 1936 Rang 298 = 164 Ind Cas 260, Ko 
Taik On v. N. A. S. R. Firm 4 
AIR 1931 Pat 241 = 12 Pat LT 423 (EB), 


Tribeni v. Ramasray 
AIR 1926 Cal 798 = 30 Cal WN 649 (FB), 
Kailash v. Gopal 4 
AIR 1920 Mad 979 = 39 Mad LJ 603, 
Meyyappa Chetty v. Chidambaram 
Chetty 4 
AIR 1917 PC 121 = 45 Ind App 54, Gana- 
pathy v. Krishnamachariar 5 
(1892) 19 Ind App 166 = ILR 19 Cal 683 


(PC), Prosunno Coomar. v. Kasidas San- 
yal 5 


S. K. Mal Lodha, for Petitioner; Jaswant 
Mal Bhandari, for Respondent. 

ORDER:— This a revision 
the order of Munsiff, Jalore, dated 4-1-1971, 
whereby he disallowed the petitioner’s appli- 
cation under Order 21, Rule 95, Civil Proce- 
dure Code. 

4 The litigation between the par- 
ties has no doubt a very chequered history 
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starting as long back as the year 1955 but 
for the purposes of this revision suffice it to 
say that the petitioner obtained a decree on 
9.5-1955 for arrears of rent, possession of the 
rented property which had been morigaged 
with the petitioner and taken back on rent and 
for future rent as well. In execution of that 
decree another house of the judgment-cebtor 
was got attached and pui to sale. The sale 
of the house in favour of the decree-holder- 
petitioner was confirmed on 12-7-1965 and 
a sale certificate in his favour was also issu- 
ed by the executing Court on 16-7-1965. In 
between the passing of the decree and the 
issue of sale certificate several litigations 
between the parties took place in connec- 
tion with that decree but they can safely be 
ignored for the purposes of this revision. 
So also afier the issue of the sale certifi- 
cate some more litigation took place but 
the relevant facts for our purpose are that 
eventually on 29-4-1970 the dectree-holder- 
purchaser ie., the petitioner applied for ob- 
taining the possession of the house. That 
application was resisted by the judgment- 
debtor mainly on the ground that the decree 
in the execution of which the house was auc- 
tioned by the Court and purchased by the 
decree-holder had been held to be inexecu- 
table by that very Court on 16-4-1970 in a 
suit between the parties. The Executing 
Court, therefore, dismissed the application 
on 4-1-1971. Hence this revision. 


3. When the revision came to be 
heard Mr. Bhandari appearing on behalf of 
the respondent-judgment-debtor raised a pre- 
liminary point about the entertainability of 
the revision itself. It was urged by him that 
the impugned order of the Executing Court 
being appealable under Section 47, Civil Pro- 
cedure Code the remedy open to the peti- 
tioner was to file an appeal against this order 
and having failed to do so, the revision 
is not maintainable. It is admitted by Mr. 
Lodha appearing for the petitioner that ap- 
peal against the impugned order did not lie 
to this Court. Mr. Lodha however has re- 
lied upon three judgments of this very Court 
two of which are reported and the third is 
unreported in support of his contention that 
proceedings under Order 21, Rule 95 being 
not in the matter of execution, discharge or 
satisfaction of a decree the provisions of Sec- 
tion 47, Civil Procedure Code are noi at- 
tracted to this case. 


4, Till now there was a conflict of 
judicial opinion on the point whether a mat- 
ter directing delivery of possession under 
Order 21, Rule 95, Civil Procedure Code to 
an auction purchaser is one of execution, dis- 
charge or satisfaction of the decree or not. 
The High Courts of Madras, Meyyappa v. 
Chidambaram, AIR 1920 Mad 979, Calcutta, 
Kailash v. Gopal, AIR 1926 Cal 798 (FB); 
Kerala, State v. Lakshmi Ammal, AIR 1958 
Ker 309 and Madhya Pradesh, Ram Ratan 
v. Chauwamal, AIR 1959 Madh Pra 348 have 
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held that it is a matter of execution, dis- 
charge or satisfaction of decree and the High 
Courts of Patna, Tribeni v. Ramasray, AIR 
1931 Pat 241 (FB); Rangoon, Ko Taik On v. 
N. A. S. R. Firm, AIR 1936 Rang 298: 
Lahore, Ram Singh v. Abdullah Habib, AIR 
1944 Lah 402 (FB); Bombay, Savlaram v. 
Viswanath, AIR 1945 Bom 386 and Allaha- 
bad, Suraj Dei v. Gulab Dei, ATR 1955 All 
49 (FB), have taken the other view. Our 
High Court in Mohanlal v. Bhagwan Chand, 
1965 Raj LW 474 has preferred to follow 
the latter view. This view has been further 
followed in Dayashanker v. Khubchand, AIR 
1973 Raj 304. In an unreported case of this 
Court namely Second Appeal No. 456 of 
1962, Ghisulal v. Chunia, decided on 31-8- 
1970 the same view was taken. 


5. Though this conflict of judicial 
opinion among the Indian High Courts is very 
old, the matter did not reach the Privy Coun- 
cil or the Supreme Court earlier than 1967. 
Happily the conflict has now been set at rest 
by the Supreme Court with the decision oz 
Civil Appeal No. 1323 of 1967 decided on 
4-5-1973 and reported in Harnandrai Badri- 
das v. Debidutt Bhagwati Prasad, ATR 1973 
SC 2423. The view taken in Kailash v. 
Gopal, ATR 1926 Cal 798 (FB) has been 
approved. It will be useful to quote paras 
Nos. 6 and 8 of the judgment of their Lord- 
ships of the Supreme Court in verbatim. 


“6. Section 47 in our view should be 
construed liberally. As for that in (1892) 
19 Ind App 166 (PC) the Privy Coun- 
cil spoke strongly in favour of putting a libe- 
ral construction on Section 244 of the Code 
of Civil Procedure of 1882 which correspond- 
ed to present Section 47 of the Code of 1908. 
The Privy Council reiterated this in Ganapa- 
thy v. Krishnamachariar, 45 Ind App 54 = 
(ATR 1917 PC 121). If a liberal construc- 
tion be put upon Section 47 it is difficult to 
understand why a decree-holder who has been 
a party to the decree will shed his character 
as such party merely upon purchasing the pro- 
perty at the execution sale. After all, a decree- 
holder purchases the property in execution of 
his decree with the permission of the Court. 
There is no reason why he should not re- 
tain his character of a party to the suit until 
the delivery of possession to him of the pro- 
perty purchased by him. Having regard to 
this consideration, if any question is raised 
by the judgment-debtor at the time of deli- 
very of possession concerning the nature of 
the rights purchased and if the judgment- 
debtor offers any resistance to delivery of 
.possession the question must be one which in 
our view relates to the execution, discharge 
and satisfaction of the decree and arises be- 
tween the parties to the suit.” 


“8, It is important to remember that after 
the decision of the Privy Council in Ganapa- 
thy’s case, 45 Ind App 54 = (AIR 1917 PC 
121) there has been an amendment of Sec- 
tion 47 as a result of which the purchaser at 
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a sale in execution of a decree, whether he 
is the decree-holder or not, is unquestionably 
a party to the suit for the purpose of Sec- 
tion 47. Having regard to this, all questions 
arising between the auction-purchaser and 
the judgment-debtor must in our view be de- 
termined by the executing Court and not by a 
separate suit.” 


6. In view of this clear finding of the 
Supreme Court the view hitherto taken by 
this Court in the cases mentioned above can 
no longer be said to be good law. Since the 
questicn of delivery of possession under 
Order 21, Rule 95, Civil Procedure Code is, 
in view of the Supreme Court decision one 
relating to the execution, discharge and 
satisfaction of the decree, the course open to 
petitioner in the present case was to have 
filed an appeal against the impugned order 
whereby his application under Order 21, 
Bale 95, Civil Procedure Code was disallow- 
ed. . 


7. The preliminary objection is, there- 
fore, upheld and the revision being not en- 
tertainable the same is dismissed but with no 
order as to costs. 

Revision dismissed. 


~ 
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C. M. LODHA, J. 

Jwan Mal, Petitioner v. Gaj Singbji, 
Non-Petitioner. 

Civil Revn. Peto. No. 258 of 1973, D/- 
18-10-1973, against order of S. N. Deedwania, 
Addi. Dist. J., No. 1, Jodhpur, D/- 15-2- 
1973. 

Index Note: — (A) Civil P. C. (1968), 
Order 6, Rule 17 — Should the court allow 
amendment introducing totally different and 
mew case? No. (X-Ref:— Civil P. C. 
(1908), Section 115). 

Brief Note: — (A) In a claim for 
arrears of rent defendant pleaded set off 
due to expenditure for want of plaintiff's 
action to keep the premises namely the theatre 
well equipped under the agreement. Later 
defendant claimed adjustment by seeking 
amendment on the allegation that the said 
expenditure was due to non-disclosure by 
plaintiff of the latent defects which were 
known to plaintiff alone. 


Held refusing amendment that the 
amendment sought introduction of a new, 
totally different and inconsistent case which 
could not be allowed. Further held that the 
defendant was not entitled to amend written 
statement in order to by-pass previous find- 
ing of the court thet a certain claim was a 
set off requiring Court-fee and not an ad- 
justment. Leave ta amend can also be re- 
fused when the proposed amendment is 
useless and of no subsiance. 

(Paras 11, 12, 16, 17, 19) 
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R. K. Rastogi and M. M. Singhvi, for 
Petitioner; C. L. Agrawal and Anop Singh, 
for Non-Petitioner. 


ORDER:— This is a revision peti- 
tion directed against the order of the Addi- 
tional District Judge No. 1, Jodhpur dated 
15-2-1973 by which the defendant-petitioner’s 
application dated 31-1-1973 for leave to 
amend his written statement was dismissed. 
A few facts relevant for the disposal of this 
revision may be stated as below:— 

2. The plaintiff-non-petitioner owns 
a Cinema known as Stadium Cinema in the 
City of Jodhpur. A lease of the said cinema 
was granted by the plaintiff to the defendant 
for a period of 3 years with effect from 26-1- 
1963. The lease deed was executed and 
signed by both the parties on 2-4-1964. The 
rent was settled at Rs. 6,101/- per month. 
On 10-1-1972 the plaintiff filed the present 
suit in the Court of District Judge, Jodhpur 
for ejectment of the defendant as well as for 
arrears of rent Rs. 1,42,852.48 paise upto 
95-10-1971 and Rs. 37,161.29 paise by way of 
damages for use and occupation from 26-10- 
71 to the date of the suit, and thereafter at 
the rate of Rs. 16,000/- per month till deli- 
very of possession. The suit was resisted by 
the defendant on a number of grounds which 
it is not necessary to narrate here. On the 
pleadings of the parties the trial Court fram- 
ed 24 issues. By his order dated 11-11-1972 
the learned District Judge decided legal issues 
which were of a preliminary nature. Since 
the decision of some of these issues had gone 
against the defendant he filed a revision ap- 
plication to this Court which was registered 
as S. B. Civil Revision Petition No. 585 of 
1972. The revision application was decided 
by the then Chief Justice Shri Jagat Nara- 
yan on 15-12-1972. The decision of the trial 
Court on Issues Nos. 19 and 20 was inter 
alia called into question in that revision peti- 
tion. Since Issues Nos. 19 and 20 have some 
bearing on the decision of the present revi- 
sion application, it would be proper to re- 
produce those issues here. 


“19, Whether the defendant’s claim for 
getting the amount of Rs. 1,74,102.57 P. men- 
tioned in part IM of Schedule II appended to 
his written statement (2) the amount of 
Rs. 1,23,531.17 on account of losses (3) the 
amount of Rs, 4,000.00 on account of remis- 
sion of one month’s rent due to Air raids 
during Indo-Pak War of 1965 and (4 the 
amount of Rs. 533.66 on account of remis- 
sion in rent due to riots during the last 
General Election from 11-3-1972 to 14-3-72 
adjusted against the plaintiff’s claim in this 
suit is one for set off? (Plaintiff) 

20. Whether the defendant can claim the 
adjustments of Rs. 1,74.102.57, Rupees 
1,23,531.17, Rs. 4,000.00 and Rs. 533.66 with- 
out payment of court-fees in respect thereof. 

(Defendant).” 

3. The trial Court held that no part 

. of the claim put forward by the defendant 
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can be decided unless court-fee is paid as it 
amounts to set off within the meaning of 
Order 8, Rule 6, Civil Procedure Code. 


4. Out of the amount of Rupees 
1,74,102.57 paisa the defendant pressed the 
revision application only with regard to the 
following four items:— 

(a) Rs. 18,571.08 


{b) Rs. 9,045.15 
(c) Rs. 3,000.00 
(d) Rs. 5,625.69 


5. In connection with the first two 
items reliance was placed on behalf of the 
defendant on Section 108 (f) of the Transfer 
of Property Act and Clause 4 (x) (b) of the 
lease deed. It was, however, held that these 
two items cannot be claimed by the defen- 
dant without payment of court-fee as they 
amount to a set off. As regards the other 
two items of Rs. 3,000/- and Rs. 5,625.69 
paisa this Court framed an additional issue 
numbered as ‘A’. 


6. The last point contended on be- 
half of the defendant was that the defen- 
dant is entitled to a deduction as claimed 
in para 47 of his written statement on ac- 
count of the fact that the possession over 
the whole of the premises was not deliver- 
ed to him from the beginning and that the 
Administrator had agreed to allow Rupees 
1,374.13 paisa on this amount. An additional 
ne marked ‘B’ was framed on this point 
also. 


7. Aiter dismissal of that revision 
petition the defendant made an application 
on 18-1-1973 for leave to amend the written 
statement. This application was however 
withdrawn on 31-1-1973 and a second appli- 
cation which is the subject-matter of the pre- 
is revision petition was moved the same 

ay. : 

8. At this stage I cannot fail to point 
out that the learned Counsel for the parties 
took considerable time in getting at the exact 
points on which amendment of the written 
statement was sought due to the fact that the 
application for amendment is a very lengthy 
document running into 18 pages stuffed with 
unnecessary details and arguments. The 
learned lower Court has held that even if the 
amendment is allowed the defendant would 
not be entitled to suspension of rent which is 
the only underlying object behind the appli- 
cation for amendment. Consequently, it dis- 
missed the application. The learned District 
Judge also held that the amendment sought 
was not necessary to resolve the real contro- 
versy between the parties. In this connection 
he has further observed that the facts sought 
to be introduced by the application for 
amendment already find place in the written 
statement. 

9. Learned Counsel for the petitioner 
has urged that the amendment sought by the 
defendant does not change the nature of the 
case nor raises any inconsistent pleas but is 
only by way of supplying further and better 
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particulars in respect of the allegations al- 
Teady made in the written statement. He has 
submitted that the defendant does not pro- 
pose to submit any more documents in sup- 
port of the amendment. He has also argued 
that the learned District Judge acted illegally 
and with material irregularity in exercise of 
his jurisdiction in judging the amendment on 
merits and in holding that the defendant 
would not succeed in his pleas even if the 
amendment was allowed. On the other hand 
the learned Counsel for the respondent plain- 
tiff has strenuously urged that the applica- 
tion for amendment is not bona fide, and 
has been made only with a view to prolong 
the case and thereby postpone the decree for 
ejectment. He has submitted that the amend- 
ment sought would amount to change of 
front and that the proposed amendment is 
useless and of no substance. In order to test 
the bona fides of the defendant in the matter 
learned Counsel for the non-petitioner plain- 
tiff made an offer that he would not oppose 
the application for amendment if the defen- 
dant agreed that the suit may be allowed to 
proceed with respect to the relief for eject- 
ment. To this proposal the defendant-peti- 
tioner was however not agreeable, 


10. Now I may turn to the proposed 
amendment. The first three and half pages 
of the application for amendment relate to 
introductory facts. The proposed amend- 
ment is contained in para No. 5. The de- 
fendant seeks to add paras Nos. 48 to 51 to 
the written statement. In the main para 48 
it has been alleged that there is common law 
warranty as well as express warranty embo- 
died in the lease deed that the building, ins- 
tallation, equipments etc., are in a fit condi- 
tion and are also kept fit throughout the 
period of tenancy. Then it is pleaded in sub- 
para (a) that the lessor was bound to dis- 
close the material defects in the property 
with reference to the intended use of which 
the lessor was and the lessee was not aware 
and which the defendant could not have dis- 
covered with ordinary care and further that 
it was the duty of the lessor to set them right. 
Under this heading various items such as (i) 
sound and vrojection apparatus; (ii) electric 
fittings; etc., have been mentioned upto item 
(vii). Then under sub-para (b) it has been 
pleaded that the plaintiff was not entitled to 
get rent from 26-1-1963 to 31-7-1964 when 
the new sound and projection apparatus were 
installed and the defendant is entitled to 
abatement of rent of this entire period. It 
has been submitted on behalf of the defen- 
dant that this amendment is necessary to 
enable the defendant to take advantage of 
Section 108 (A) (a) of the Transfer of Pro- 
perty Act which lays down that the lessor is 
bound to disclose to the lessee any material 
defect in the property with reference to its 
intended vse of which the former is and the 
latter is not aware and which the latter could 
not with ordinary care discover. 


Jawan Mal v. Gaj Singhji (C. M. Lodha J.) 


A.I. R. 


11. It may be pointed out that in para 
36 of the written statement the defendant has 
pleaded that the defendant was not willing to 
take the cinema house eyen after his tender 
was accepted, but the Administrator of the 
plaintiff assured the defendant that the house 
would be completely renovated and it was as 
a result of this representation that the defen- 
dant agreed to run the cinema and further 
that after the defendant had taken over the 
possession of the cinema, some repairs were 
carried out. In view of this averment in the 
written statement, it does not lie in the mouth 
of the defendant now to plead by way of 
amendment that the lessee was not aware of 
the material defects in the property which 
the lessor was bound to disclose. This would 
amount to change of the defendant’s case. 
Moreover Clause (A) (a) of Section 108 of 
the Transfer of Property Act is subject to a 
contract or legal usage to the contrary. Learn- 
ed Counsel for the plaintiff was at pains to 
point out that there was no common law war- 
ranty or express warranty as mentioned in 
the ‘proposed amended para 48. In this con- 
nection reliance was placed on the following 
lines contained in para 1233 of Halsbury’s 
Laws of England: Third Edition, Volume 23, 
at page 562: 

“In the absence of express stipulation (a), 
or of a statutory duty, the landlord is under 
no liability towards the tenant (b) to put the 
demised premises into reapir at the com- 
mencement of the tenancy.” 

12. There is force in the non-peti- 
tioner’s contention that apart from the ex- 
press stipulation or a statutory duty, the 
landlord is under no liability under common 
law to put the demised premises into repairs. 
However, I do not consider it necessary to 
pursue this point further as in my opinion 
para 48 would give rise to a change of front 
in the defence which cannot be allowed. The 
defendant cannot be allowed thus to change 
his case. . 

13. Coming to para 49 if has been 
stated that the defendant is entitled to re- 
duction in rent on account of breach of the 
covenants committed by the plaintiff as set 
out in main para 48. Para 49 pertains to the 
following three amounts spent for repairs said 
to have been carried out by the defendant: 

(i) Rs. 20.570.85 paisa; 

Gi) Rs. 18,571.08 paisa; 

(iii) Rs. 9,046.15 paisa. 
Tt is submitted that this amendment has 
become necessary in view of the observa- 
tions made by this Court in the decision 
dated 15-12-72 in S. B. Civil Revision Peti- 
tion No. 585/72. It was held therein that no 
reference was made before the trial court 
to Section 108 (fy of the Transfer of Pro- 
perty Act, nor it had been pleaded that any 
notice was issued to the plaintiff as pre- 
scribed under this clause and further that 
Section 108 of the Transfer of Property Act 
is subject to a contract to the contrary. As 
regards the contract it was held that it had 
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not been pleaded that the damage ‘which was 
got repaired was attributable to fair wear 
and tear, nor it had been pleaded that the 
lessee submitted any statement of required 
repairs together with the estimate for the les- 
sor’s approval. Learned Counsel for the peti- 
tioner has argued that although the docu- 
ments which go to make out a case for the 
defendant under Section 108 (f) have already 
been produced with the original statement 
and the basic facts laying down the foun- 
dation for the defendant’s plea under the 
aforesaid provision have already been men- 
tioned, but the pleadings are not clear. For 
instance, it is pointed out, that in para No. 44 
of the written statement it has been mentioned 
that the defendant had to incur an expendi- 
ture of Rs. 18,571.08 paisa on account of re- 
pairs to the cinema building and that the 
aforesaid expenditure was incurred by the de- 
fendant under intimation to the plaintifi’s 
Administrator. It is argued that these re- 
pairs were effected after notice to the lessor 
and now the defendant wants to allege the 
fact that the repairs were effected after 
notice to the lessor. This contention is, in 
my opinion, devoid of force. All the clauses 
under Section 108 are subject to a contract 
to the contrary. It has already been pointed 
out in the previous judgment of this Court 
dated 15-12-1972 that the rights of the parties 
in this respect will be governed by clause (4) 
(x) (b) of the lease deed and not by Sec- 
tion 108 (£) of the Transfer of Property Act. 
The proposed amendment therefore cannot 
be allowed so as to bring the case under 
Pees 108 (£) of the Transfer of Property 
ct. 


14. Coming to Clause 4 (x) (b) of 
the lease deed it was not pleaded in the ori- 
ginal statement that the damage which was 
not repaired was attributable to fair wear 
and tear nor it can be pleaded that the lessee 
submitted any statement of repairs required 
together with an estimate for the lessor’s ap- 
proval before executing the repairs himself. 
It is conceded before me on behalf of the 
petitioner that the lessee has not put on re- 
cord any statement of required repairs toge- 
ther with estimate for the lessor’s approval 
which may have been submitted to the lessor 
before executing the repairs himself. A peru- 
sal of the letter dated 30-3-1965 marked Ex. 
A-15 from the plaintiff to the defendant (ad- 
mitted by the defendant) also goes to show 
that the plaintiff called upon the defendant 
to submit a proper estimate for the repairs of 
the electric wiring etc., in order to remove 
leakage of electric current. Para 49 of the 
proposed amended written statement pertains 
firstly to Rs. 20,570.80 paisa on account of 
electric repairs, repairs to furniture, fixing of 
iron gates, repairs to motor pumps and sani- 
tary repairs. Another item of this para of Rs. 
18,571.08 paisa is in respect of painting, pro- 
viding of fixtures to chairs, improvement of 
Sanitary arrangement, repair to cooling plant, 
providing ceiling fans in auditorium and 
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emergency lights. There is yet another item 
of Rs. 9,046.15 alleged to have been spent by 
the defendant by way of repairs to furniture, 
theatre, cooling plant and electric fittings. In 
respect of these items the defendant has al- 
leged in the proposed amendment that they 
were attributable to fair wear and tear. 


15. Learned Counsel for the non-peti- 
tioner plaintiff has however urged that under 
clause (1) (d) of the lease deed it was the 
duty of the lessee to keep and maintain the 
whole of the demised premises together with 
the compound, fittings etc., in clean and 
good condition subject however to reasonable 


wear and tear for the use thereof and under 


clause (c) to maintain the projection and 
sound equipments provided that if the lessee 
wants to replace the machinery, projectors 
and sound equipments etc., he would do so 
at his own cost. In this respect my atten- 
tion has also been invited to the following 
sentence in Halsbury’s Laws of England: 
Third Edition, Vol. 23, page 562, para 1233: 


“The fact that the tenant has covenanted 
to repair, “fair wear and tear excepted” (g), 
or “damage by fire and tempest excepted” (h), 
does not imply a covenant by the landlord 
to make such fair wear and tear or damage 
good.” 


16. There is nothing on the record to 
show that any damage had occurred to the 
demised premises and its equipment which 
may be attributable to fair wear and tear and 
it appears that in order to get round the 
order of this Court dated 15-12-1972 and to 
bring the case within the ambit of clause 4 
(x) (b) of the lease deed the defendant has 
come forward with the allegation of fair wear 
and tear which was not the case originally 
put up by him. But, apart from that, in 
absence of any allegation as to the defendant 
having submitted a statement of repairs to- 
gether with estimate to the lessor for the 
latter’s approval, the defendant cannot suc- 
ceed in bringing his case within Clause 4 (x) 
(b) of the lease deed and consequently the 
amendment even if permitted would not help 
the defendant in supporting his defence cn 
the ground of fair wear and tear. It appears 
that the plea of fair wear and tear is now 
being taken to make up the deficiency in the 
defendant’s case as pointed out in the jude- 
ment of this Court, dated 15th December, 
1972. But even clause 4 (x) (b) does not 
imply a covenant by the landlord to make 
such fair wear and tear good. The proposed 
amendment, in my opinion, also introduces 
a different, new and inconsistent case, and 
has been applied for to by-pass the order of 
this court dated 15-12-1972. 

17. I may observe that the underly- 
ing idea behind the proposed amendment is 
to show that the defendant is entitled to de- 
duct the amounts claimed by him and an en- 
quiry should be held into them without treat- 
ing them as a set off and without payment 
of court-fee. Otherwise there. is no denying 
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the fact that there is already an issue re- 
garding these items and the liability of the 
plaintiff to pay the same. This is issue 
No. 23. But in fact what the defendant wants 
is that the decision of Issues Nos. 19 and 20 
may be indirectly changed in his favour. In 
other words his object is that by the proposed 
amendment, the items claimed by him may 
be considered by way of adjustment and not 
by way of set off. This, I think, is not per- 
missible and the decision of this Court dated 
15-12-1972 in S. B. Civil Revision Petition 
No. 585 of 1972 must be treated as final, so 
far as this Court is concerned. The defendant 
is not entitled to by-pass it under the garb 
of the proposed amendment. 


18, Learned Counsel for the petitioner 
has severely criticised the judgment of the 
court below and has submitted that the learn- 
ed Judge was not justified in examining the 
merits of the defendant’s case in light of the 
proposed amendment and in holding that no 
useful purpose would be served by allowing 
the proposed amendment as on the facts al- 
leged by the defendant he would not be en- 
titled to suspension of rent. He has also 
argued that the court below has dealt. with 
the case as if the proposed amendment is for 
suspension or abatement of rent only though 
in fact it is for adjustment of the defendant’s 
claim even otherwise than by way of suspen- 
sion or abatement of rent. 


19, Tt is not necessary to examine this 
criticism of the lower court’s judgment as, 
in my opinion, the amendment sought for 
jdoes not appear to be in good faith and 
raises a totally different, new and inconsistent 
case. There is no hard and fast rule that 
under no circumstances the Court can exé- 
mine the merits of the proposed amendment. 
There is ample authority for the view that 
leave to amend will be refused where the 
amendment is useless and of no substance. 
Leave to amend should be refused to the 
plaintiff where the proposed amendment 
would not help him in substantiating his 
claim, and to the defendant, where the pro- 
posed amendment would not help in support- 
ing his defence. In this view of the matter, 
I cannot say that the court below acted with- 
out jurisdiction or acted illegally or with 
material irregularity in exercise of its juris- 
diction in coming to the conclusion that the 
proposed amendment would not help the de- 
fendant in supporting his defence. But apart 
from that, as already stated above, I have 
come to the conclusion that the proposed 
amendment seeks to set up a new and incon- 
sistent case and has not been asked for in 
good faith. 


20. In the result, I do not see any 
force in this revision application and hereby 
dismiss it but without any order as to costs. 

Revision application dismissed. 
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Asharam and another, Appellants 


v. Bhanwarlal, Respondent. 


Second Appeal No. 557 of 1966, Dj- 
28-8-1973 against judgment and decree of Dist. 
J., Partapgarh, D/- 29-6-1966. 

Index Note :— (A) T. P. Act (1882), Sec- 
tions 60, 3, 53-A, Proviso — Equity of re- 
demption — Claim by purchaser of usufruc- 
tuarily mortgaged property — Hf and when 
sustainable against an earlier partly perform- 
ed agreement of sale with mortgagee. 

Brief Note :— (A) When an usufructuari- 
ly mortgaged property has been agreed to 
be sold to the mortgagee and the agreement 
has also been partly performed it cannot be 
said that the mere proof of change in the 
status of the mortgagee on account of the 
agreement is not sufficient to attract the bene- 
fit of Section 53-A. To disentitle a subse- 
quent transferee from a claim of redemption 
the mortgagee need not necessarily prove the 
transferee to have had notice of the agree- 
ment. The transferee must be deemed to 
have had implied notice of the agreement as 
also of the part performance for the reason 
that he would have had actual notice of the 
mortgagee’s title but for his wilful abstention 
from an enquiry during the purchase. Title 
includes right arising out of part performance. 
Section 53-A proviso is mo cover for the 
transferee to deny notice of the mortgagee’s 
title. AIR 1952 Orissa 163 and AIR 1960 
Cal 541, Distinguished. 

(Paras 3 and 4) 

Cases Referred : Chronological Paras 
AIR 1960 Cal 541, Smt. Prova Rani Adhikari 
v. Smt. Lalit Mohini Mitra 3 
AIR 1952 Orissa 163 = 17 Cut LT 62, Malla 
Sasirekhamma v. Garbham Suramma 3 


A. L. Mehta, for Appellants; Ganpat- 
singh Mehta, for Respondent. 


JUDGMENT :— This is a second appeal 
by the plaintiffs Asharam and Kishanlal in 
a suit for redemption. Both the courts below 
have dismissed the suit. 


2. The relevant facts lie within a 
marrow compass and they are stated as 
follows: The property in suit was owned 
by plaintiff No. 1 Asharam. In Smt. year 
2003 he borrowed a sum of Rs. 300/- from 
the defendant-respondent and executed a 
usufructuary mortgage of the suit property in 
security thereof. Subsequently, by a deed 
dated 9-5-1949 the suit property was sold 
by Asharam to plaintiff No. 2 Kishanlal. On 
24-8-1964 the  plaintiff-appellants brought a 
suit for redemption of the mortgage alleging 
that the defendant had declined to redeem 
the mortgage. The defendant-respondent re- 
sisted the suit and alleged that subsequent 
to the mortgage, by agreement dated 18-6- 
1948 (Jeth Sudi 12, Smt. year 2004), plaintiff 
Wo. 1 Asharam agreed to sell the said pro- 
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perty to him for Rs. 850/- and after adjust- . 


ing the mortgage amount of Rs. 300/-, he 
(defendant) (plaintiff?) received Rupees 
550/- in cash from him (plaintiff No. 
1) (defendant?). Both the Courts below 
have held that the agreement dated 18-6-1948 
entitled the defendant to the benefit of doc- 
trine of part performance and dismissed the 
suit. Hence this appeal. 

3. Mr. A. L. Mehta, the learned advo- 
cate for the appellants, urges that the courts 
below have overlooked the proviso to Sec- 
tion 53-A of the Transfer of Property Act 
which reads as under :— 

“Provided that nothing in this section 
shall affect the rights of a transferee for 
consideration who has no notice of the con- 
tract or of the part performance thereof.” 

It is alleged that mere proof of fact that 
on account of the agreement to sell, the 
character of the defendant’s possession chang- 
ed from that of a mortgagee to that of a 
purchaser was not sufficient to attract the 
doctrine of part performance contained in 
Section 53-A of the Transfer of Property Act. 
in order to disentitle the plaintiffs to the relief 
of redemption it was further necessary for 
the defendant to prove that the subsequent 
transferee, namely, plaintiff No. 2 had notice 
of the agreement dated 18-6-1948. It is 
urged that since the defendant failed to dis- 
charge that burden, the courts below com- 
mitted a gross error in dismissing the plain- 
uff’s suit, Mr. A. L. Mehta in support of 
his above contention has placed reliance on 
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AIR 1952 Orissa 163 and Smt. Prova Rani 
Adhikari v. Smt. Lalit Mohini Mitra, AIR 
1960 Cal 541. 


4. I have heard learned counsel for the 
parties and, in my opinion, there is no sub- 
stance in the above contention. The cases 
cited by Mr. A. L. Mehta do not help him. 
In none of the cases cited by him it was 
specifically laid down that the burden of pro- 
ving that the subsequent transferee had notice 
of the prior contract lay on the defendant. 
Apart from that, it appears that the attention 
of the learned Judges who decided those 
cases was not invited to the provision of Sec- 
tion 3 of the Transfer of Property Act. Sec- 
tion 3 of the said Act defines the expres- 
sion “a person is said to have notice.” This 
definition reads as under :— 

“A person is said to have notice’ of a 
fact when he actually knows that fact, or 
when, but for wilful abstention from an in- 
quiry or search which he ought to have 
made, or gross negligence, he would have 
known. it.” 

Explanations H and IHI to the above 
definition run as under:— i 

“Explanation II.— Any person acquir- 
ing any immovable property or any share or 
interest in any such property shall be deem- 
ed to have notice of the title, if any, of any 
person who is for the time being in actual 
possession thereof. 
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Explanation IH.— A person shall ba 
deemed to have had notice of any fact if 
his agent acquires notice thereof whilst acting 
on his behalf in the course of business to 
which that fact is material. 

Provided that, if the agent fraudulently 
conceals the fact, the principal shall noz be 
charged with notice thereof as against any 
person who was a party to or otherwise 
cognizant of the fraud.” 

The Transfer of Property Act thus con- 
templates three kinds of notices, namely, 
(1) actual notice, (2) constructive or implied 
notice (that is, when, but for wilful absten- 
tion from an inquiry or search which he ought 
to have made, or gross negligence, he wouid 
have known it) and (3) notice to agent. In 
the present case, the subsequent transferee, 
plaintiff No. 2, must be taken to have im- 
plied notice of the agreement dated 18-6- 
1948 and of the part performance thereof 
because he would have had actual notice as 
to the title of the defendant but for his wilful 
abstention from an enquiry at the time of 
purchasing the property which was admittedly 
in possession of the defendant. Title includes 
the right arising out of the part performance. 
Under the proviso to Section 53-A of the 
Transfer to property Act, The plaintiff 
Kishanlal therefore cannot be heard to deny 
notice of the title of the defendant under 
which the latter held the property. He will 
be deemed to have notice unless otherwise 
proved as to the title of the defendant. No 
other point was pressed before me. 

5, The appeal fails and it is dismissed 
with costs. 

Appeal dismissed. 
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V. P. TYAGI AND J. P. JAIN, JJ. 
Nandlal, Appellant v. Mahavir Kumar 

and others, Respondents. 

Ex. First Appeal No. 8 of 1974, Dj- 18-3. 
1974, against order of Ganpat Singh Bhandari 
Addl. Dist. J. No. 1, Jaipur City, Jaipur, D/- 
7-1-1974, 

Index Note:— (A) Civil P. ©. (4998), 
O. 21, R. 15 — Execution petition by two 
decree-holders — One of them dying — Other 
can proceed with execution for the benefit cf 
the L. Rs. of the dead decree-holder without 
succession certificate being produced under 
S. 214 of the Succession Act (1925). 


Brief Note :— (A) The law makers have 
put two conditions for a joint decree-holder 
to exercise his right to execute the decree, 
firstly, that the decree itself must not contain 
any condition which may debar one decree- 
holder to take out the execution proceedings 
and secondly that a person who wants to 
carry on the execution proceedings must do 
so only when the execution is for the benefit 
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of all tho decree-holders, or, where any of 
tkem Las died, for the benefit of the survivors 
and the legal representatives of the deceased. 
The right to take out execution does not 
arise out of this provision but it arises out 
of the decree passed by a competent Court. 
It simply provides that a single decree-holder 
has a right to take ovt execution proceedings 
if other decree-holders in whose favour the 
decree is passed are not in a position to join 
him, but it should be done only for the 
benefit of all, or, if any one of the decree- 
holders has died, then for the benefit of the 
survivors and the legal representatives of the 
deceased. This provision, therefore, does not 
come in conflict in any manner with the 
provisions of Section 214 of the Succession 
Act. (Para 9) 


index Note :— (B) Succession Act (1925), 
S. 214 — Applies only when there is only 
one decree-holder and execution is taken out 
by his L. Rs. 


Index Note:— (B) Section 214 of the 
Act can apply only when there is only one 
decree-holder and after his death the execu- 
tion can be taken out or carried out by his 
legal representatives alone who under the 
decree have no right to take out execution 
proceedings unless they have stepped into 
the shoes of the decree-holder by obtaining a 
succession certificate. AIR 1968 Raj 273, Dis- 
tinguished; ATR 1967 Assam 27, Rel. on. 

(Paras 9 and 10) 

Cases Referred : Chronological Paras 
AIR 1968 Raj 273 = 1968 Raj LW 519, 
Ganeshmal] v. Smt. Anand Kanwar 5 
AIR 1967 Assam 27, Ramnibas Agarwala v. 
Mt. Padumi Kalita 11 


P. N. Datt with N. L. Tibrewal, for Ap- 
pellant; N. M. Kasliwal, for Respondents. 


TYAGI, J. :— This is judgment-debtor’s 
execution first- appeal against the order of 
the Additional District Judge No. 1, Jaipur 
City, and it arises out of the following cir- 
cumstances ; 


2. A decree in a mortgage suit was 
awarded in Civil Suit No. 9 of 1967 in favour 
of the decree-holders. The decree-holders 
took out execution proceedings and the ex- 
ecuting Court ordered for the sale of the 
mortgaged property. The sale proclamation 
was settled, but before the property could 
actually be put to atiction, one of the decree- 
holders, namely, Surendra Kumar Sethi died 
on 30th of October, 1973. An application 
was moved by the heirs of deceased Surendra 
Kumar Sethi to bring them on record. The 
judement-debior objected to this application, 
inter alia, on the ground that the execution 
cannot continue unless a succession certificate 
was obtained by the legal representatives of 
the deceased decree-holder under Section 214 
of the Indian Succession Act. The surviving 
decree-holders, however, applied on 5th of 
January, 1974, that they had a right to con- 
tinue the execution proceedings even without 
bringing on record the legal representatives 
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of the deceased decree-hoider and the bar put 
by Section 214 of the Indian Succession Act 
cannot deprive the surviving decree-holders 
of their right to continue the execution under 
Order 21, Rule 15 of the Code of Civil Pro- 
cedure. Tarachand Sethi, one of the decree- 
holders, filed an affidavit that the execution 
of the decree by the surviving decree-holders 
will be in the interest of all the decree- 
holders including the legal representatives of 
the deceased decree-holder. Shri K. C. Sanghi 
counsel for the legal representatives of 
Surendra Kumar Sethi decree-holder also 
filed an application on 7th of January, 1974 
that the continuance of the execution proceed- 
ings is in the interest of the legal representa- 
tives of the deceased decree-holder Surendra 
Kumar Sethi and, therefore, a date may be 
fixed for the auction of the mortgaged pro- 
perty. Jt appears that the judgment-debtor 
vehemently opposed the continuance of the 
execution proceedings because of the provi- 
sions of Section 214 of the Indian Succession 
Act. According to the judgment-debtor, that 
provision of the law created a bar for con- 
tinuing the execution proceedings unless the 
legal heirs of the deceased decree-holder ob- 
tained a succession certificate. 

3. The learned Judge rejected this ob- 
jection of the judgment-debtor and ordered 
that the property attached may be auctioned. 
It is against this judgment of the executing 
Court that the present appeal has been filed 
by tte judgment-debtor. 


4, Mr. Datt appearing on behalf of 
the appellant urged that the provisions of 
Secticn 214 of the Indian Succession Act are 
mandatory in nature and, therefore, unless 
compliance has been made by the legal re- 
presentatives of the deceased decree-holder 
and a succession certificate is obtained by 
them, no further action can be taken by 
them in the execution proceedings. His fur- 
ther contention is that the provisions of 
Order 21, Rule 15, Code of Civil Procedure 
are procedural and, therefore, they cannot 
override the mandate contained in Section 214 
of the Indian Succession Act which is a sub- 
Stantive law. In support of this contention, 
reliance has been placed by him on Ganesh- 
mal v. Smt. Anand Kanwar, AIR 1968 Raj 


5, Mr. Kasliwal, who has filed a 
caveat on behalf of the decree-holders, has, 
on the other hand, contended that there is 
no conflict between the provisions of S. 214 
of the Indian Succession Act and Order 21, 
Rule 15 of the Code of Civil Procedure, and 
argued that the ratio of the decision of this 
Court in Ganeshmal’s case, AIR 1968 Raj 273 
cannot be applied to the circumstances of 
this case because in that case there was only 
one decree-holder and, therefore, after his 
death it was found necessary to avoid any 
future conflict between the rival claimants 
who could claim to execute the decree after 
the death of the original decree-holder to 
continue the execution proceedings. 


1974 


6. The learned Judges, while examin- 
ing the scope of Section 214 (1) (a) and (b) 
of the Indian Succession Act and the prin- 
ciple on which the provision of the Jaw was 
based, observed as follows: 


“Now, in our opinion, tke main purpose 
of Section 214, reproduced above, is to pro- 
tect the debtor from vexatious proceedings 
and from being harassed at different times 
by different persons claiming to be the suc- 
cessors of the plaintiff or the decree-holder. 
Just as clause (a) of Section 214 (1) provides 
protection to a debtor and enjoins upon a 
Court not to pass a decree against him, unless 
the person claiming to be entitled to the 
effects of the deceased plaintiff is able to ob- 
tain a succession certificate and produce it 
in the Court, so also, clause (b) means to 
provide protection to the judgment-debtor 
against rival claimants, if anv, to the effects 
of the deceased decree-holder. If this basic 
principle underlying the provisions of Sec- 
tion 214 is kept in view, then the natural in- 
terpretation of clause (b) wculd be that no 
Court shall proceed to execute a decree or 
order for payment of debt against a debtor 
in case the decree-holder expires, unless the 
person claiming to be entitlec to execute the 
decree in place of the deceased-decree-holder 
obtains a succession certificate and produces 
it in the Court.” 


7. The fundamental principle on which 
the provisions of Section 224 rest do not 
come in conflict with the continuance of the 
execution of the decree in the circumstances 
of the present case because we find that the 
decree was passed jointly in favour of more 
than one decree-holder and each decree- 
holder in his own right could execute the 
decree provided the execution of the decree 
was for the benefit of all the decree-holders 
or their legal representatives if some of the 
decree-holders died during the pendency 
thereof. 


8. Order 21, Rule 15 of the Code or 
Civil Procedure does not confer any right 
on the decree-holders. It is anly an enabling 
provision which provides as to how the decree 
passed jointly in favour of mcre persons than 
one can be executed if all of them are not 
in a position to join the execution proceed- 
ings. Rule 15 (1) unequivocally speaks that 
any one or more of such persons in whose 
favour a joint decree has been passed, may 
apply for the execution of the whole decree 
unless the decree imposes any conditions to 
the contrary and that the execution of the 
decree should be for the benefit of them all, 
or, where any one of them has died, for the 
benefit of the survivors and the legal repre- 
sentatives of the deceased. 


9. The law-makers have put two con- 
ditions for a joint decree-holder to exercise 
his right to execute the decree that the decree 
itself must not contain any condition which 
may debar one decree-holder -o take out the 
execution proceedings and secondly that a 
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person who wants to carry on the execution 
proceedings must do so only when the ex- 
ecution is for the benefit of all the decree- 
holders, or, where any of them has died, for 
the benefit of the survivors and the legal re- 
presentatives of the deceased. The right to 
take out execution does not arise out of this 
provision but it arises out of the decree 
passed by a competent Court. It simply 
provides that a single decree-holder has a 
tight to take out execution proceedings if 
other decree-holders in whose favour the 
decree is passed are not in a position to join 
him, but it should be done only for the 
benefit of all, or, if any one of the decree- 
holders has died, then for the ktenefit of 
the survivors and the legal representa- 
tives of the deceased. This provision, 
therefore, does not come in conflict in any 
manner with the provisions of Section 214 
of the Indian Succession Act which, no 
doubt, creates a bar for carrying out the 
execution without obtaining the succession 
certificate if the decree-holder died. That 
provision can apply only when there is only 
one decree-holder and after his death the ex- 
ecution can be taken out or carried out by 
his legal representatives alone who under the 
decree have no right to take out execution 
proceedings unless they have stepped in the 
Shoes of the decree-holder by obtaining a 
succession certificate. 


10. In the Rajasthan case relied upon 
by learned counsel for the judgment-debtor 
appellant there was only one decree-holder 
and, therefore, in order to avoid future con- 
flicts between the rival claimants the learned 
Judges held that the bar contained in Sec- 
tion 214 of the Indian Succession Act would 
apply to the circumstances of that case. 

11. We are fortified in our view by a 
decision of the Assam High Court in Ramni- 
bas Agarwala v. Mt. Padumi Kalita, AIR 
1967 Assam 27 where the learned Judge has 
zategorically laid down that the provisions of 
Section 214 of the Indian Succession Act must 
be limited to the scope indicated by it. The 
learned Judge observed : 

“It is clear that it is only where a decree 
stands solely in the name of a person who 
dies that the provision would seem to apply. 
The instant case is a special one for which 
specific provision is made in the Code of 
Civil Procedure namely the case of a number 
of joint decree-holders. In the case of joint 
decree-holders the Civil Procedure Code con- 
fers a right on them apart from the general 
law to execute the decree in their own right 
and for the benefit of themselves as well as 
the heirs of the deceased decree-holder: such a 
specific provision which applies to the facts of 
the case must be applied and Section 214 of 
the Indian Succession Act has no application 
to a case of joint decree-holders where there 
are other decree-holders surviving the deceas- 
ed decree-holder.” 


f 12. It may be noted that the surviv- 
ing decree-holders while making an applica- 
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tion for continuing the execution proceedings 
had categorically requested the Court to 
impose any condition on the surviving decree- 
holders which may be considered in the in- 
terest of the legal representatives of the 
deceased decree-holder. Learned counsel ap- 
pearing on behalf of the representatives of 
the deceased decree-holder has also made it 
clear in his application dated 7th of Janu- 
ary, 1974 that the continuance of the execu- 
tion proceedings pursued by the surviving 
decree-holders shall be in their interest. In 
this view of the matter, the impugned order 
passed by the executing Court cannot be 
interfered with. 
13. The appeal, therefore, is dismis- 
sed summarily. No order as to costs. 
Appeal dismissed. 
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S. N. MODI, J. 

Rajasthan State Electricity Board, Jaipur, 
Appellant v. M/s. Rampuria Ice Factory Ltd., 
Respondent. 

First Appeal No. 57 of 1972, DJ- 7-2- 
1974 against judgment and decree of Swaroop 
Raj Bhansali, Civil J., Bikaner, D/- 7-12-1971. 

Index Note :— (A) Limitation Act (1963), 
Art. 113 read with S. 17 (1) (c) — Period of 
three years under — Does limitation com- 
mence from the date of knowledge of mis- 
take of law? Yes. 

Brief Note:— (A) Notification dated 
14-3-1952 enhancing rate of charges for elec- 
tric consumption was struck down by the 
Court on 5-2-1968 in another case. Despite 
knowledge in 1952 of the illegality of enhanc- 
ed rate plaintiff continued to pay at enhanced 
tate without protest and sued on 25-2-1970 
for recovery of the difference for the period 
between 1-4-1952 and 7-11-1962. Trial Court 
computed limitation from 5-2-1968 as the date 
of knowledge of the payment under mistake 
of law. 

Held that on plaintiff's own admission of 
knowledge in 1952 of the illegality of the 
enhanced rates present suit was clearly barred 
by time as limitation started running from 
1952 when plaintiff had the knowledge of 
the illegality. AIR 1966 SC 1089 and AIR 
1966 SC 1412, Referred to. (Para 3) 
Cases Referred : Chronological Paras 
AIR 1966 SC 1089 = (1966) 2 SCR 229, 

K. S. Venkataraman and Co. (P) Ltd. v. 
State of Madras 3 
AIR 1966 SC 1412 = (1966) 2 SCR 279, 
State of Bombay v. Jagmohandas 3 


H. P. Gupta, for Appellant; C. R. Bhan- 
sali, for Respondent. 


JUDGMENT :— Whether the suit is 
barred by time is the short question involved 
in this appeal brought by the defendant 
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against- the judgment and decree of the Civil 
Judge, Bikaner, dated 7-12-1971. 

2 To appreciate the point arising in 
this case, it is necessary to state a few relevant 
facts. The plaintiff-respondent had taken 
electric power connection for running its ice 
factory at the rate of annas two per unit 
from the Former Bikaner State. The plain- 
tiff continued to pay at that rate upto 31-3- 
1952 eyen though the Bikaner State had, in 
the meantime, merged in the State of Rajas- 
than. By notification dated 14-3-1952 issued 
under the signature of the Chief Engineer, 
Electrical and Mechanical Department of the 
State of Rajasthan, the rate of power suppli- 
ed was increased from annas two to three 
per unit in Bikaner. The plaintiff paid for 
the power consumption at the increased rate 
from 1-4-1952 to 7-11-1962. The validity of 
the said notification was challenged in a suit 
filed by one Murlidhar and it was held by 
this Court in Civil Second Appeal No. 134 of 
1962 decided on 5-2-1968 — Murlidhar v. 
State of Rajasthan, that the notification 
increasing the rate from annas two to three 
was invalid being unauthorised. The plain- 
tiff then instituted the suit out of which this 
appeal arises on 25-2-1970 claiming refund of 
the excess amount of Rs. 12799.19 recovered 
from it during the period from 1-4-1952 to 
7-11-1962. The plaintiff alleged that the elec- 
tric charges at the rate of three annas ver 
unit were charged from it under a mistake 
of law and this mistake came to its know- 
ledge on 5-8-1968 when the plaintiff 
was informed of the judgment of the High 
Court dated 5-2-1968 in Murlidhar’s case 
declaring the notification invalid. 


3. Under the Indian Limitation Act, 
1908, a claim for refund on the ground of 
mistake was governed by Article 96 and the 
time commenced to run from the date when 
the mistake became known to the plaintiff. 
See Messrs K. S. Venkataraman and Co. Ltd. 
v. State of Madras, AIR 1966 SC 1089 and 
State of Bombay v. Jagmohandas, AIR 1966 
SC 7412. In both these cases, it was held 
by their Lordships of the Supreme Court that 
Art. 96 applied to a suit for recovery of 
money paid under a mistake of Jaw. Arti- 
cle 96 has been omitted in the new Limita- 
tion Act 1963. It appears that it was found 
unnecessary to retain Art. 96 as the same 
provision was incorporated in Section 17 (1) 
(c) of the Limitation Act, 1963. The omis- 
sion of Article 96 in the new Limitation Act 
has thus not brought any change in the law. 
Section 17 (1) (c) of the Limitation Act, 1963, 
provides that in case of the suit for relief 
from the consequences of a mistake, the 
period of limitation shall not begin to run 
unless the plaintiff has discovered the mis- 
take or could with reasonable diligence have 
discovered it. The plaintifs suit, in the pre- 
sent case, is governed by Article 113 of the 
Limitation Act, 1963, which is a residuary 
Article and it prescribes three years limita- 
tion from the date the right to sue accrues. 
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As this Article will have to be read with 
Section 17 the result would be the same as 
that provided under Article 96 of the old 
Limitation Act. It is not disputed before 
me that limitation for filing the present suit 
was three years and it commenced to run 
from the date of knowledge of mistake. The 
important question that arises for considera- 
tion is therefore as to when can the plaintiff 
be said to have discovered or acquired know- 
ledge as to the mistake, that it had made 
payment under mistake of law. In other 
words, when can the plaintiff be said to have 
acquired knowledge as to the illegality or 
invalidity of the notification dated 14-3-1952 
under which it had paid or had to pay elec- 
tric charges at the rate of annas three per 
unit. The plaintiff in its plaint had put the 
date of its knowledge to be 5-8-1968, that 
is, six months after the decision of this Court 
in Murlidhar’s case. The learned Civil Judge 
has rather assumed the date of the plaintiff's 
knowledge to be the date when this Court in 
Murlidhar’s case struck down the notification. 
But that is obviously wrong. The period of 
three years has to be reckoned from the 
date of knowledge of the mistake and not 
from the date of the pronouncement of the 
judgment striking down the notification. 
P. W. 1, Chhaganlal, the Managing Director 
of the plaintiff’s company and the person who 
instituted the suit, nowhere in his statement 
stated that he acquired the knowledge of the 
mistake, namely as to the invalidity of the 
notification dated 14-3-1952 on 5-8-1968 or 
on the date of the judgment of .this Court in 
Murlidhar’s case, that is, 5-2-1968. The 
burden of proving the suit to be within time 
lay on the plaintiff. The plaintiff was there- 
fore required to prove that it acquired the 
knowledge of the mistake within three years 
prior to the date of the institution of the 
suit. The plaintiff completely failed to dis- 
charge this burden. On the contrary, P. W. 
1 Chhaganlal in his statement in clear terms 
deposed that he had known in 1952 that the 
recovery of electric charges at the rate of 
annas three per unit was illegal. He further 
added that he did not protest against the 
illegal recovery because he was afraid that 
the electric connection of his factory might 
be disconnected. The above statement of the 
Managing Director who instituted the suit 
clearly shows that the plaintiff had the know- 
ledge of the mistake in the year 1952. The 
learned Civil Judge has not at all considered 
the above statement of P. W. 1, Chhaganlal. 
If he had carefully read the statement of 
P. W. 1, he would not have assumed the know- 
ledge of the mistake on the date of the judg- 
ment of this Court in Murlidhar’s case. In 
my opinion, the learned Civil Judge was clear- 
ly wrong in holding that the suit instituted by 
the plaintiff was within time. 





4. The appeal is therefore allowed, 
the judgment and decree of the Court below 
are set aside and the plaintiffs suit is dismis- 
sed, Having regard to the circumstances of 
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the case, the parties are left to bear their own 


costs throughout. 
Appeal allowed. 


AIR 1974 RAJASTHAN 193 (V 61 T 58 
B. P. BERI, C. J. AND D. P. GUPTA. J. 

State of Rajasthan, Petitioner v. Smt. 
Laharkunwar and others, Non-petitioners. 

Civil Writ Petn. No. 265 of 1967, Dy- 
10-1-1974. 

Index Note :— (A) Constitution of India, 
Art. 226 — Laches — Reply to petition filed 
by respondent seven years later, on day of 
hearing — Can it be taken into considera- 
tion? No. @ara 2) 

Index Note :— (8) Constitution of India, 
Art. 226 — Single petition against decision 
of several appeals — Is it maintainable? No, 
not even if the several appeals were decided 
by a common judgment. (Para 6) 


Index Note :— (C) Constitution of India, 
Art. 226 — Certiorari —- New point — No 
attack that tribunal acted mala fde or with- 
out jurisdiction — Can a new point be rais- 
ed? No. 

Brief Note :— (C) Because in such a case 
a certiorari could be issued only if there 
was an error apparent on the face of the 
record which was not possible when the 
point was never raised before it. AIR 1957 
Andh Pra 882 and (1959) 10 STC 68 (Cal), 
Followed. (Para 6) 
Cases Referred : Chronological Paras 
(1959) 10 STC 68 (Cal), Banwarilal and Co. 

(P) Ltd. v. Commercial Tax Officer 6 
AIR 1957 Andh Pra 882 = (1957) 2 Andh 
WR 196, Gopalkrishna Motor Transport 
Co. Ltd. v. Secy. Regional Transport Autho- 
rity Krishna District, Vijayawada 6 
AIR 1954 Raj 185 = 1955 Raj LW 170. 
Inder Singh v. State of Rajasthan 6 

S. K. Tiwari, for Petitioner; S. K. Mal 
Lodha and A. K. Bhandari, for Non-peti- 
tioners., f 

B. P. BERI, C. J.:— This is a petition 
under Article 226 of the Constitution filed by 
the State of Rajasthan against ten respond- 
ents including the Board of Revenue, chal- 
lenging the decision of the Board of Revenue 
dated April 23, 1965 in nine jagir appeals 
by its consolidated order. 

2. The facts which, it is necessary 
to notice for the disposal of this petition, are 
briefly these — 

In regard to Barmer jagir, nine persons 
who are in the line of Sumelsingh, had shares 
in the said jagir. The jagir was resumed 
under the Rajasthan Land Reforms and Re- 
sumption of Jagirs Act, 1952 (hereinafter 
called “the Act”) on September 12, 1956, and . 
the claims for compensation by the respon- 
dents were filed in 1960. Amongst other 
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items, the claimants made a demand for com- 
pensation for the income arising out of mine- 
tal products. The Deputy Collector, Jagir, 
Barmer, passed a common compensation 
award on March 13, 1964 and allowed com- 
pensation for mineral products. The State of 
Rajasthan preferred an appeal which was dis- 
missed. A second appeal was taken before 
the Board of Revenue and the question raised 
before the Board was that Rule 37 (b) of 
the Rules framed under the Act was not 
complied with inasmuch as no Gazetted Of- 
ficer of the Mining Department was called 
upon to inspect the area for checking the 
figures of the income claimed by jagirdars 
or to submit a report with respect to the 
income arising from mines and quarries. The 
learned Members of the Board of Revenue 
held that provisions of Rule 37 (b) were 
merely directory. It is this order of the 
Board of Revenue which is sought to be 
challenged by the present writ petition on 
the ground that the jagirdars had no mineral 
rights and, therefore, no compensation could 
be granted to these jagirdars in respect of 
income from mines and quarries. The writ 
petition in the instant case was presented on 
March 21, 1967. It has now come up for 
hearing before us after a lapse of about seven 
years. We are told that a reply has been 


‘|filed by the respondents today. We unhesi- 


tatingly decline to take that into considera- 
tion for the reason that it’ has been filed 
near about seven years after the presentation 
of the writ petition. We cannot congratulate 
the respondents on their speed. 

3. The question for our consideration, 
urged Dr. Tiwari, is that when the jagirdars 
had enjoyed no mineral rights whatsoever, 
the grant of compensation relating to income 
from mines and quarries, was wholly un- 
justified or unauthorised. ` 


4, Mr. A. K. Bhandari submits that 
two of the respondents died during the pen- 
dency of the petition. He is unable to say, 
when. We cannot entertain such a vague 
plea. It is further submitted by Mr. Lodha 
and Mr. Bhandari that the judgment of the 
Board of Revenue under challenge is dated 
April 23, 1965 and the petition, having been 
presented on March 21, 1967, was belated and 
should be thrown out on this score alone. 


5. We need not proceed to consider 
whether or not the petition can be disposed 
of on this score of delay, for we propose 
to decide this petition on other grounds. 


6. According to the learned, coun- 
sel for the respondents there were nine ap- 
peals before the Board of Revenue, although 
they were decided by a consolidated judg- 
ment. The learned counsel says that in view 
of the authority of Sardar Inder Singh v. 
State of Rajasthan, 1955 Raj LW 170 = 
(AIR 1954 Raj 185) a single petition against 
the decision of nine appeals is not maintain- 
able. On this score alone, this petition can 
fail and should fail. But there is, however, 
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an additional ground which, according to us, 
goes to the root of the matter. The argu- 
ment that the jagirdars had no mineral rights 
and, therefore, had no legitimate claim for 
compensation, was not at all raised before 
the Board of Revenue. When the point urg- 
ed was not raised before the Tribunal, whose 
order is sought to be challenged, no writ of 
certiorari can be issued by this Court. Be- 
fore a writ of certiorari could be issued in 
the present case, an error apparent on the 
face of the record must be shown to exist, 
as it is not the case of the petitioner that 
the Board of Revenue acted without jurisdic- 
tion or mala fide. Obviously, there cannot 
be en error on the face of the record because 
this point was neither raised nor considered 
by the Board of Revenue, and we do not have 
the benefit of examining the view of the Tri- 
bunal whose order is under attack. In this 
connection, reference may be made to Gopal- 
krishna Motor Transport Co. Ltd. Vijaya- 
wada v. Secretary Regional Transport Autho- 
tity, Krishna District Vijayawada, AIR 1957 
Andh Pra 882 and Banwarilal and Co. (P) 
Ltd. v. Commercial Tax Officer, (1959) 10 
SCT 68 (Cal). 

7. No other point has been pressed 
befare us. 

8. In the result, this petition fails. No 
order as to costs. 

Petition dismissed. 
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S. N. MODI, J, 

M/s. M. K. M. Moosa Bhai Amin, 
Kota, Appellant v. Rajasthan Textile 
Mills, Bhawanimandi, Respondent. 

First Appeal No. 24 of 1972, D/- 
17-12-1973, against judgment and ‘decree 
of E. S. Lodha, Dist. J., Kota, D/- 23-9- 
1971. 


Index Note:— (A) Civil P. C. (1908), 
0. 36, R. 10 — Limited company carry- 
ing on an undertaking in an assumed 
name — Can the undertaking be sued in 
the assumed name? Yes. (X-Ref:— S. 3 
(42), General Clauses Act, 1897). 


Brief Note:— (A) A limited company 
carried on a business in an assumed name 
and a suit came to be filed against the 
defendant in that name in respect of price 
due on sale of goods, It was contended 
that the suit was not tenable since O. 30, 
R. 10 was only applicable to an indivi- 
dual “person” and not to a limited com- 
pany. 

Held that by virtue of S. 3 (42) of 
General Clauses Act, 1897 expression 
‘person’ as used in C. P. C., O. 30, R. 10 
included a limited company and therefore 
suit filed against the defendant in the 
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name assumed by the limited company 
was tenable under O. 30, R. 10, AIR 1969 
All 1 (FB), Rel on; AIR 1969 Cal 496, 
Dissented from. (Para 3) 


Index Note:— (B) Sale of Goods Act 
` (1930), S. 61 (2) — Has the Court discre- 
tion to award interest even in the absence 
of agreement to that effect? Yes. (Para 4) 


Cases Referred: Chronological Paras 


AIR 1969 All 1 = 1968 All LJ 558 (FB), 
Rajendra Prasad Oil Mills, Kanpur v. 
Smt, Chunni Devi 3 

AIR 1969 Cal 496, Modi Vanaspati Manu- 
facturing Co. v. Katihar Jute Mills E9 
Ltd. 

AIR 1962 Pat 360 = 1962 BLJR 473, 
Rameshwar Prasad v. Keshab Prasad 3 

AIR 1960 Ker 75 = 1959 Ker LJ 1020, 
Tulsidas Mulfi. v. Ebrahinji 3 

AIR 1959 Pat 200 = 1958 BLJR 724, 
Mahomed Yakub Saheb v. M/s. Dipa 

. Sahu Deoki Prasad 3 

AIR 1956 Orissa 186, Harishankar v, Ge- 
neral Merchants Ltd. 3 

(1947) 51 Cal WN 563, Munshilal v. Mod 


Bros. 
AIR 1944 Cal 138 = 48 Cal WN 203, Firm 
Jamunadhar Poddar vy. Jamunaram 
AIR 1941 Pat 596 = 22 Pat LT 682, Alekh 
Chandra v. Krishna Chandra 3 
AIR 1936 Mad 707 = 71 Mad LJ 373, 
Chidambaram v. National City Bank of 
New York 3 
AIR 1934 Cal 810 = 38 Cal WN 914, Lal- 
chand v. M. C. Boid & Co. 3 


L. R. Mehta, for Appellant; 
Mehta, for Respondent, 


JUDGMENT :— Thiş first appeal is 
brought from the judgment and decree 
of the District Judge, Kota, dated 23-9-71 
dismissing the plaintiff's suit for recovery 
of money. 


2. The plaintiff is a registered- 
firm carrying on business at Kota. The 
defendant carries on business at Bha- 
wanimandi, district Jhalawar under the 
name and style of Rajasthan Textile 
Mills. The defendant purchesed between 
5-5-62 and 18-9-62 asbestos cement sheets 
worth Rs. 78,254.24 paisa and certain 
hardware articles worth Rs. 4,936.31 P. 
total Rs. 83,190.55 P, and paid Rupees 
72,896.63 P. on various dates leaving a 
balance of Rs. 10,293.92 P. When the 
balance was not paid, the suit out of 
which this appeal has arisen was institut- 
ed against the defendant on 6-8-63 for 
the recovery of Rs. 10,293.92 P. as prin- 
cipal and Rs, 721/- by way cf interest at 
the rate of 12% per annum total Rupees 
11,014.92 P, The defendant contested the 
‘ suit and pleaded that Rajasthan Textile 
Mills is not a legal person and no suit 
was maintainable against it. It was fur- 
ther pleaded that the plaintiff had agreed 
to allow 8% discount on the amount of 
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goods sold by it but no such discount was 
deducted from the bills, The defendant 
claimed deduction of Rs. 5,945.45 P. on 
account of discount. The defendant also 
disowned its liability to pay interest. The 
learned District Judge after framing pro- 
per issues and on consideration of the 
evidence led by the parties held that the 
defendant was entitled to discount of 
5% from the amount of the bills. He fur- 
ther held that the plaintiff was not en- 
titled to get any interest on the amount 
claimed by him, He dismissed the suit 
placing reliance on a decision of the 
Division Bench of the Calcutta High 
Court in Modi Vanaspati Manufacturing 
Co. v. Katihar Jute Mills (P.) Ltd., AIR 
1969 Cal 496 on the ground that the de- 
fendant Rajasthan Textile Mills is not a 
corporate body and consequently it can 
neither sue nor be sued. Hence this ap- 
peal by the plaintiff. 


3. There is no controversy that 
Rajasthan Textile Mills is an undertak- 
ing owned by Satlaj Cotton Mills Ltd., 
Amritsar, a limited company functioning 
under the Companies Act. Rajasthan Tex- 
tile Mills as such is neither a partner- 
ship firm nor a limited company register- 
ed under the Companies Act. It is Satlaj 
Cotton Mills Ltd, which carries on its 
business at Bhawanimandi in the name 
and style of Rajasthan ‘Textile Mills, that 
is, in the name or style other than its 
own, It is further not in dispute that 
the transactions were entered into by 
the plaintiff with Rajasthan Textile 
Mills. The contention of the learned 
counsel for the plaintiff is that since the 
proprietor, namely, Satlaj Cotton Mills 
Ltd. carried on its business in the name 
of Rajasthan Textile Mills, the suit in 
the business name of the company is 
competent. He, however, conceded and 
rightly that Rajasthan Textile Mills is 
not a legal entity or a juristic person and 
unless the provisions contained in Order 
30, Rule 10, C. P. C. are availed of as 
applicable, the present suit was not mair- 
tainable. Order 30, Rule 10, C. P. C, reads 
as under:— 


“O. 30, R. 10— Any person carrying 
on business in a name or style other 
than his own name may be sued in such 
name or style as if it were a firm name; 
and, so far as the nature of the case will 
permit, all rules under this Order shall 
apply.” 


Rule 10 enables a person to sue another 
in the assumed name. The underlying 
principle appears to be to facilitate suits 
against those who carry on business in 
the name other than their own. It is 
common experience that the business is 
earried on from one part of the world to 
another through post and goods are sup- 
plied on orders on credit. The person re- 
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siding at distant places and supplying 
goods on credit cannot be expected to 
know the names of the persons or the 
proprietors carrying on the business in 
the firm name which ordered the goods. 
It is to facilitate commercial transactions 
that Order 30, Rule 10 was enacted. 


The dispute which arises in this case 
is whether Order 30, Rule 10 applies to 
a company carrying on business in the 
assumed name or style. The learned Dis- 
trict Judge expressed the view that the 
words used in Order 30, Rule 10, namely, 
“any person carrying on business in a 
name or style other than his own”, sug- 
gest that the person referred to is a na- 
tural person and not a juristic or a 
limited company. The learned District 
Judge in support of his view has placed 
reliance on the Calcutta case, referred to 
above. In that case, it was laid down 
that the word ‘person’ used in Order 30, 
Rule 10 refers to individuals and not to 
corporations carrying on trade in ithe 
assumed name, With great respect to the 
learned Judges who decided that case, I 
am unable to agree with the view that 
the expression ‘person’ used in Order 30, 
Rule 10 does not include within its am- 
bit a limited company and is restricted 
to individual persons. 


Section 3, clause (42) of the General 
Clauses Act runs:as under:— 


“In this Act and in all Central Acts 
and Regulations made after the cem- 
mencement of this Act, unless there is 
anything repugnant in the subject or 
context— 


(42) “Person” shall include any com- 
pany or association or body of indivi- 
duals whether incorporated or not.” 


Keeping in view the above definition of 
the word ‘person’, it is obvious that a 
limited company falls within the pur- 
view of the expression ‘person’ used in 
Rule 10 of Order 30, C. P. C., unless, of 
course, the Code of Civil Procedure con- 
tains anything in the subject or context 
which is repugnant to the notion of the 
limited company falling within the pur- 
view of the expression ‘person’ used in 
Rule 10 of Order 30, C. P, C. I do not 
find anything repugnant in the subject or 
context to justify that the meaning given 
in the General Clauses Act to the word 
‘person’ should not be acsiguet to the 
expression ‘person’ used in Rule 19 of 
Order 30, C. P. C. I am supported in my 
view by a Full Bench decision of the 
Allahabad High Court in Rajendraprasad 
Oil Mills, Kanpur v. Sm: Chunni Devi, 
AIR 1969 All 1 (FB), In that case, tha 
following question was referred to the 
Full Bench for being answered: 


“Whether a limited company falls 
within the meaning of the expression 
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‘person’ as used in Rule 10 of Order 30 
of the Code of Civil Procedure?” 


The Full Bench after a review of a large 
number of decisions, answered the ques- 
tion as follows:— 

“A Limited Company falls within the- 
meaning of the expression ‘person’ as 
used in Rule 10, Order 30 of the Code of 
Civil Procedure. This would be so even 
though the Limited Company may have 
been carrying on business in a name or 
style other than its own without any 
attempt to conceal its own corporate 
name and this fact was known to the 
party suing.” 


_ The learned counsel for the parties 
cited before me various cases on the 
question whether Rule 10 of Order 30 is 
applicable to a single individual or. to 
more than one individual or to associa- 
tion of individuals or to a joint Hindu 
family carrying on business in an assum- 
ed name or style, Although that question 
is not directly relevant for the purpose 
of deciding this appeal, I may point out 
that the High Courts in India have ex- 
pressed conflicting views on the ques- 
tion. In Chidambaram v, National City 
Bank of New York, AIR 1936 Mad 707, 
a Division Bench cf the Madras High 
Court held that Order 30, Rule 10 is ap- 
plicable only to a case of single indivi- 
dual. So did Buckland, Ag. C. J. in Lal- 
chand v. M. C. Boid & Co., AIR 1934 Cal 
810 and Munshilal v, Modi Bros., (1947) 
51 Cal WN 563. A contrary view has been 
expressed in AIR 1944 Cal 138, AIR 1941 
Pat 596, AIR 1959 Pat 200, AIR 1962 Pat 
360, AIR 1956 Orissa 186 and AIR 1960 
Ker 75. The latter view being in conso- 
nance with the definition of the word 
‘person’ in clause (42) of Section 3 of the 
General Clauses Act, is, in my opinion, 
correct one and the expression ‘person’ 
in Order 30, Rule 10, C. P. C, should be 
so construed as to include a limited com- 
pany or association or a group of indi- 
viduals like joint Hindu family. In the 
view I have taken I must hold that the 
expression ‘person’ in Order 30, Rule 10, 
C. P. C. includes a limited company and 
such a construction is neither repugnant 
to the context nor to the subject or 
scheme of the Code of Civil Procedure 
and is also in consonance with the lan- 
guage used in the Rule and the under- 
lying principle for which the Rule has 
been enacted, I accordingly hold that a 
company can be sued in the name other 
than its own which is assumed for the 
purpose of carrying on business. In this 
view of the matter, the present suit 
against Rajasthan Textile Mills is main- 
tainable. 

å. The learned counsel for the 
plaintif next challenged the findings of 
the lower court disallowing interest to 
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the plaintiff. The learned District Judge 
disallowed interest on the ground that 
there was no stipulation for payment of 
interest in case the price of the goods 
supplied remained unpaid. It is contend- 
ed by the learned counsel Zor the plain- 
tiff that even in the absence of the con- 
tract the plaintiff is entitled to reason- 
able interest under Section 61 (2) of the 
Sale of Goods Act, 1930. The supply in 
the present case had been effected upto 
18-9-62 and in normal case the price of 
the goods ought to have been paid by the 
defendant within a reasonable time of 
the deliveries but the payment had been 
delayed for nearly a year and the plain- 
tiff was obliged to institute the present 
suit for the recovery of the price. In 
such circumstances, the lower courts 
should have exercised discretion in 
favour of the plaintiff and awarded inte- 
rest on the amount of the price of the 
goods under Section 61 (2) of the Sale of 
Goods Act. I therefore allow interest at 
the rate of six per cent per annum which 
I consider to be a reasonab-e rate of in- 
terest, 


The learned counsel for the defen- 
dant has contended that the lower court 
ought to have awarded discount of 8 per 
cent instead of 5 per cent on the amounts 
of the bills pertaining to hardware arti- 
cles if not on the asbestos cament sheets. 
The contention is well founded. P. W. 1 
Sefuddin who is a partner of the plain- 
tiff-firm, admitted in his statement that 
there was an agreement to pay commis- 
sion @ 8% on the cost of hardware arti- 


cles, such as, cement pipes and other 
fittings and 5% discount on asbestos 
cement sheets. In view of the above 


statement, the defendant is entitled to 
discount of 8 per cent on the total sale 
of hardware articles amounting to Rupees 
4,936.31 P. and 5 per cent discount on 
the remaining sum of Rs. 78,254.24 P. 
The total amount of discount comes to 
Rs. 4,308.72 P. On deduction of the 
amount of discount the principal amount 
which remains due to the plaintiff comes 
to Rs. 5,985.20 P. The amount of interest 
on the principal sum upto the date of 
suit at the rate of six per cent per annum 
comes to Rs. 180/-. The tata. amount due 
to the plaintiff thus comes to Rupees 
6,165.20 P. upto the date of the suit. 


i 5. In the result, the appeal is 

allowed, the decree of the lower court is 
set aside and the suit is dezreed against 
the defendant for Rs, 6,165.20 P. The 
plaintiff shall get pendente lite and 
future interest upto the date of realisa- 
tion at the rate of six per cent per annum 
on the principal sum of Rs. 5,985.20 P. 
. The parties shall give and take costs ac- 
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cording to their success and failure in 
this Court as well as-in the court below. 


Appeal allowed. 
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Hari Singh, Petitioner v. Smt. Sireh 
Kanwar and others, Respondents. 

Civil Revn. No. 71 of 1972, D/- 8-4- 
1974, against order of S. R. Kothari, Addl. 
S, J., Jaipur City, D/- 6-9-1971. 

Index Note:— (A) Hindu Succession 
Act (1956), S. 31 — Scope — Jaipur Hindu 
Women’s Rights to Property Act, 1947, 
though substantially the same as the 
Hindu Women’s Rights to Property Act, 
1937 is not repealed. 

Brief Note:— (A) The reason is that 
the repeal in order to be effective must 
be express or by necessary implication. 

(Para 8) 

Index Note:— (B) Jaipur Hindu Wo- 
men’s Rights to Property Act (1947), S. 3 
(3) — Is inconsistent with S. 23 of Hindu 
Succession Act (1956) — Hence it ceases 
to have effect — (X-Ref:— Hindu Succes- 
sion Act (1956), S. 4 (1) (b)). 


Brief Note:— (B) S. 3 (3) entitles a 
Hindu widow to have the same right of 
claiming partition as a male owner has, 
S. 23 of the Hindu Succession Act, how- 
ever, restricts this right, The object b2- 
hind this section appears to be that a fe- 
male heir should not have the option to 
cause the disintegration of a dwelling- 
house by claiming partition thereof un- 
less the male heirs come to devide it by 
metes and bounds, This limitation on a 
female heir’s right to claim partition is 
clearly inconsistent with Section 3 (3) of 
the Jaipur Act of 1947 and, therefore, it 
cannot survive. This is also the effect if 
S. 3 (3) of Jaipur Act and S. 23 of the 
Succession Act are read with Art. 254 of 
the Constitution. (Para 9) 


Index Note:— (C) General Clauses 
Act (1897), S. 6 — Repealing Section 31 
of the Hindu Succession Act, 1956, itself 
repealed in 1960 — Does the subsequent 
repeal revive the Hindu Women’s Rights 
to Property Act, 1937? No, repeal of the 
repealing enactment would not revive the 
original Act. AIR 1955 SC 352, Relied on. 

(Para 11) 

Index Note:— (D) Hindu Succession 
Act (1956), S. 23 — Restriction against 
claiming partition — When operates. 

Brief Note:-— (D) The language of 
S. 23 implies that before the restriction 
against claiming partition operates the 
immovable property should be (a) a 
dwelling-house and (b) that it should 
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; be wholly occupied by the members of 
the family of the deceased. (Para 13) 
_Cases Referred: Chronological Paras 
AIR 1974 Guj 23 = 14 Guj LR 328, Vidya- 
ben v., Jagdish Chandra 5, 12 
AIR 1964 Cal 52, Satyendu Kundu v. 
Amar Nath 4, 12 
AIR 1955 SC 352, Ameer-un-Nissa Begum 
v. Mahboob Begum 3. 10 

P. N. Datt, for Petitioner; P. C. 
Bhandari, for Non-Petitioner: Smt. Sireh 
Kanwar: Dalpat Raj guardian-ad-litem 
for minor Non-Petitioners Nos, 6, 7, 8 
and 9, 

ORDER :— Smt, Sireh Kanwar, wi- 
dow of late Raja Kan Singh, instituted a 
suit for partition of certain immovable 
and movable properties in the court of 
Senior Civil Judge No. 1, Jaipur City, on 
December 22, 1967. The defendants in 
the suit were the son and other heirs of 
the Raja as would be evident from the 
genealogical table to which I shall pre- 
sently refer. Harisingh son of the Raja 
Kan Singh by Smt. Sireh Kanwar resist- 
ed the suit while some other defendants 
pressed for partition. A preliminary issue 
was struck reading: 

“Whether the plaintiff is not entitled 
to file a suit for partition of immovable 
property?” 

(contd. on col. 2) 


Smt Madankanwar = 
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- Raja Kansingh = 
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The suit travelled to the Court of Addi- 
tional Distric Judge No. 1, Jaipur City, 
and the learned Judge by his order dated 
September 6, 1971 held that Smt. Sireh 
Kanwar was competent to institute the 
suit because Section 31 of the Hindu Suc- 
cession Act, 1956 (hereinafter referred to 
as “the Succession Act”) merely repealed 
the Hindu Women’s Rights to Property 
Act, 1937 (Act No. XVIII of 1937) (here- 
inafter referred to as “the Indian Act of 
1937”) and not the Jaipur Hindu Women’s 
Rights to Property Act, 1947 (Act No. 
XXXVIII of 1947) (hereinafter referred 
to as “the Jaipur Act of 1947”). The 
learned Judge added that Section 31 of 
the Succession Act, which repealed the 
Indian Act cf 1937, itself was repealed 
by the Repealing Act No, 58 of 1960 and, 
therefore, the plaintiff Smt. Sireh Kan- 
war was competent to institute the suit, 
Dissatisfied by this order the son per- 
sists in contesting the mother’s right to 
seek partition on the basis of Section 23 
of the Succession Act. 


2. In order to appreciate the re- 
lationship between the plaintiff and the 
defendants ihe following genealogical 
table as contained in the plaint would 
admirably serve the purpose because it is 
substantially not in dispute. 


Smt. Sireh Kanwar _ 





Def, No, 10. + died on 10-10-66 Plaintiff 
L] 

S | ! l l, 
Bhawanisingh Smt. Mukand Smt. Bhawani Smt, Hansraj Harisingh 
g (died on Kanwar Kanwar Kanwar Def. No. l 

27.1.68) Def, No. 4 Def. No. 5 ; Def. No. 3 
Smt, Lekha Rani =Smt. Bhim 
. Det, No, 6 Kanwar alias 
Mankanwar 
, Def. No. 2 


| | | 
Durgasingh Karansingh Chhatrapal Singh 
Det. No.7 Def. No, 8 Def. No. 8 


The immovable property which is sought 
te be partitioned is contained in Schedule 


“Ka” annexed to the plaint called 
afcfinse fÆ’ and the movable property 
is contained in Uefa “@’ (Schedule 


“Kha”). The immovable property consists 
of a ‘Haveli’ and a ‘Nohara’ appurtenant 
thereto situate in Sabzi Mandi, Johari 
Bazar, Jaipur, and'is estimated by the 
plaintiff to be of the value of Rs. 1,50,000. 


3. Mr. Datt, learned counsel for 
the son Harisingh, contends that the 
Indian Act of 1937 was adopted by the 
Jaipur State in the year 1947. Sub-sec- 
tion (3) of Section 3 of the Jaipur Act of 
1947 entitled a Hindu widow to have the 
same right of claiming partition as a 
male owner had. When the Succession 
Act came into force in the year 1956 the 
Indian Act of 1937 came to be repealed 


and with it went the right of the Hindu 

widow to seek a partition as a male 
owner could. The learned counsel urged 
that the learned Additional District 
Judge was in error when he said that the . 
repealing of the Indian Act of 1937 be- 
came ineffective on account of Section 31 ` 
of the Succession Act itself having been . 
repealed by the Repealing and Amending 
Act, The principle is well settled, added 
the counsel, that once a provision is re- 
pealed even if the section by which it 
was repealed came to be repealed later 
then too the earlier repeal was not wiped 
out. The principle that the repeal by the 
repealing enactment would not revive the © 
original Act once repealed is embodied 
in Section 6 (a) of the General Clauses 


Act and has been recognised by the text ` 
writers including Maxwell. My attention 
was also invited to the observations of 


1974 


their Lordships of the Supreme Court in 
Ameer-un-Nissa Begum v. Mahboob Be- 
gum, AIR 1955 SC 352, 


4, Mr. Datt also urged that Sec- 
tion 4 (1) (b) of the Succession Act which 
has an overriding effect on all other pro- 
visions clearly lays down that any other 
law in force immediately before the com- 
mencement of this Act shall cease to ap- 
ply to Hindus in so far as it was incon- 
sistent with any of the provisions con- 
tained in this Act, Even assuming, added 
the learned counsel, that the Jaipur Act 
of 1947 was nct as such repealed, the 
effect of Section 4 (1) (b) of the Succes- 
sion Act was that the Jaipur Act of 1947 
was repealed by implication. In such a 
Situation Section 23 of the Succession 
Act clearly prohibits the partition of a 
dwelling house which partition Smt. 
Sireh Kanwar was seeking by her suit. 
He urged that even if a part of the dwel- 
ling house was rented out then too it did 
not cease to be a dwelling house, He in- 
vited my attention to Satyendu Kundu 
v. Amar Nath, AIR 1964 Cai 52 and urg- 
ed that having regard to the averments 
in the plaint Mst. Sireh Kanwar was not 
entitled to claim a partition of a dwel- 
ling house which was in occupation of 
the members of the family of late Raja 
Kansingh. 


5. Mr. P. C, Bhandari, learned 
counsel for Mst, Sireh Kanwar, conceded 
that in view of the overriding effect of 
Section 4 (1) (b) of the Succession Act 
even the Jaipur Act of 1947 stood repeal- 
ed by implication to the extent it is in- 
consistent with the Succession Act. He 
did not challenge that in the matter of 
claiming partition of a dwelling house 
covered by Section 23 was inconsistent 
with Section 3 (8) of the Jaipur Act of 
1947. He, however, vehemently urged 
that the dwelling house as contained in 
Schedule “Ka” attached to the plaint was 
not a dwelling house wholly occupied by 
members of the family of Raja Kansingh 
because parts of it were admittedly on 
rent and, therefore, at least those parts 
which were not in occupation of the 
members of the family of Raja Kansingh 


were saved from the prohibition contain- ' 


ed in Section 23 and a suit for partition 
at the instance of Mst, Sireh Kanwar was 
competent. He invited my attention to 
Vidyaben v. Jagdish Chandra, AIR 1974 
Guj 23 and urged that the question whe- 
ther the premises for which partition is 
being sought is a dwelling house wholly 
in occupation of the members of Raja 
Kansingh, was a question of fact to be 
decided after recording evidence and it 
would be premature to reach any conclu- 
sion without necessary evidence. 


6. Mr. Dalpat Raj Advocate, ap- 
pearing as guardian ad litem for the 
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minor non-petitioners Nos. 7, 8 and 9, 
urged that the suit could not be dismiss- 
ed because he had also paid court-fees 
and had claimed partition as would be 
evident from the proceedings before the 
trial Court dated May 11. 1971. Section 23 
did not prejudice his claim to seek parti- 
tion because he represented the male 
members. Mr. Datt contested the position 
urging that mere payment of court-fse 
would not entitle the minors to institute 
the civil suit because that order was 
challenged in a revision before the High 
Court and the same was dismissed by 
Chhangani, J. by his order dated Febru- 
ary 9, 1971 in S, B. Civil Revision No. 567 
of 1969. 

7. The first question which arises 
for consideration is whether Section 3 (3) 
of the Jaipur Act of 1947 survives entitl- 
ing Smt, Sireh Kanwar to maintain the 
present suit for partition. The learned 
Additional District Judge has held that 
it does for two reasons, namely, that 
Section 31 of the Succession Act did not - 
repeal the Jaipur Act of 1947 and even 
if it had, the repeal became ineffective 
because Section 31 itself stood repealed © 
by the Repealing Act of 1960. 

8. Section 31 of the Succession 
Act reads: 

“S. 31. Repeals.— The Hindu Law of 
Inheritance (Amendment) Act, 1929 and 
the Hindu Women’s Rights to Property: 
Act, 1937 are hereby repealed.” 


On the plain language of this Section 1 . 
am unable to hold that the Jaipur Act of : 
1947 although substantially the same as 
the Hindu Women’s Rights to Froperty 
Act, 1937, stood repealed. The repeal in 
order to be effective must be express or 
by necessary implication, 

9. What remains to be examined , 
is whether the Jaipur Act of 1947 is 
otherwise repealed and, if so, to what ex- 
tent. Section 4 of the Succession Act 
reads as under:— : 

“S. 4 (1). Save as otherwise expressly 
Sead: in this Act,— . 

(a) any text, rule or interpretation 
of Hindu law or any custom or usage as 
part of that law in force immediately 
before the commencement of this Act 
shall cease to have effect with respect to 
any matter for which provision is made 
in this Act; ' 

(b) any other law in force immedi- 
ately before the commencement of this 
Act shall cease to apply to Hindus in so ` 
far as it is inconsistent with any of the 
provisions contained in this Act. 

(2} For the removal of doubts it is 
hereby declared that nothing contained 
in this Act shall be deemed to affect the 
provisions of any law for the time being - 
in force providing for the prevention of 
fragmentation of agricultural holdings ar y 
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for the fixation of ceilings or for the 
devolution of tenancy rights in respect of 
such holdings.” 


Sub-section (b) of Section 4 (1) clearly 
indicates that any other law, which term 
includes the Jaipur Act of 1947, in force 
immediately before the commencement 
of the Act, namely, the Succession Act, 
would cease to apply to the Hindus in so 
far as it was inconsistent with any of the 
provisions contained in the Succession 
Act. Section 3 (3) of the Jaipur Act of 
1947 reads as under:— 


“S, 3 (3). Any interest devolving on 
a Hindu widow under the provisions of 
this section shall be the limited interest 
known as a Hindu Women’s estate, pro- 
vided however that she shall have the 
same right of claiming partition as a male 
owner.” 
This provision is exactly the same as 
Section 3 (3) of the Indian Act of 1937. 
However, this provision entitles a Hindu 
widow to have the same right of claim- 
ing partition as a male owner has, Sec- 
tion 23 of the Succession Act, however, 
restricts this right, It reads — 


“S. 23. Where a Hindu intestate has 
left surviving him or her both male and 
female heirs specified in class I of the 
Schedule and his or her property includes 
a dwelling house wholly occupied by 
members of his or her family, then, not- 
withstanding anything contained in this 
Act, the right of any such female heir to 
claim partition of the dwelling house 
shall not arise until the male heirs 
choose to divide their respective shares 
therein; but the female heir shall be en- 
titled to a right of residence therein: 


Provided that where such female 
heir is a daughter, she shall be entitled 
to a right of residence in the dwelling 
house only if she is unmarried or has 
` been deserted by or has separated from 
her husband or is a widow.” 


The object behind this section appears to 
be that a female heir should not have the 
option to cause the disintegration of a 
dwelling house by claiming partition 
thereof unless the male heirs come to 
divide it by metes and bounds. This limi- 
tation on a female heir’s right to claim 
partition is clearly inconsistent with Sec- 
tion 3 (3) of the Jaipur Act of 1947 and, 
therefore, it cannot survive. There is an- 
other reason which makes Section 3 (3) 
of the Jaipur Act, 1947 ineffective. A re- 
ference to Article 254 of the Constitution 
of India in this connection may be made. 
It provides that if any provision of law 
made by the Legislature of a State is re- 
pugnant to any provision of a law made 
by Parliament which Parliament is com- 
petent to enact, or to any provision of 
any existing law with respect to one of 
_ the matters enumerated in the Concur- 
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rent List, then, subject to the provisions 
of clause (2), the law made by Parlia- 
ment, whether passed before or after the 
law made by the Legislature of such 
State, or, as the case may be, the exist- 
ing law, shall prevail and the law made 
by the Legislature of the State shall to 
the extent of the repugnancy, be void. 
In my opinion, this provision read with 
Section 23 of the Succession Act also 
gives a death-blow to Section 3 (3) of the 
Jaipur Act of 1947, 

16. Another argument which ap- 
pealed to the learned Additional District 
Judge that Section 31 became ineffective 
because it was itself repealed by the 
Repealing Act of 1960 is clearly errone- 
ous, The principle of interpretation, to 
borrow the language of Maxwell from his 
Interpretation of Statute, Tenth Edition, 
at page 402, is— 

“Where an Act repealing, in whole 
or in part, a former Act, is itself repealed 
the last repeal does not now revive the 
Act or provisions before repealed, un- 
less words be added reviving them.” 
This principle received the affirmation 
from the Supreme Court in Ameer-un- 
Nissa’s case ATR 1955 SC 352 at Page 362 
where it is observed: 

“It may indeed be said that the pre- 
sent rule is the result of the statutory 
provisions introduced by the Interpreta- 
tion Act of 1889 and as we are not bound 
by the provisions of any English statute, 
we can still apply the English Common 
Law rule if it appears to us to be reason- 
able and proper. But even according to 
the common law doctrine, the repeal of 
the repealing enactment would not revive 
the original Act if the second repealing 
enactment manifest an intention to the 
conirary.” 

11. Another argument which I 
might notice is contained in Section 6 of 
the General Clauses Act of 1897, It pro- 
vides— 

“§, Effect of repeal—- Where this 
Act, or any Central Act or Regulation 
made after the commencement of this 
Act, repeals any enactment hitherto 
made or hereafter to be made, then, un- 
less a different intention appears, the re- 
peal shall not— 

(a) revive anything not in force or 
existing at the time at which the repeal 
takes effect; $ 
The repeal by Section 31 of the Succes- 
sion Act completely wiped out the Indian 
Act of 1937 and a subsequent repeal of 
Section 31 had not the effect of reviving 
the Indian Act of 1937. 

12. What remains to be consider- 
ed now is whether the provisions of Sec- 
tion 23 disentitle Smt. Sireh Kanwar to 
institute the suit, The question is whether 
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the Haveli and the Nohara appurtenant 
thereto left by Raja Kan Singh, besides 
the movable property, are covered by 
the expression dwelling-house”. Two 
cases were cited before me. In Vidyaben’s 
case AIR 1974 Gui 23, the widow claimed 
partion of husband’s immovable property. 
The first floor of the property was in 
occupation of the joint family including 
the son and daughter of her husband by 
his earlier wife. S. 23 was pleaded in bar. 
The learned Judgeof the Gujarat High 
Court held that the partition of the first 
floor could not be ordered in view of the 
provisions of S. 23 but that of the other 
parts of the property, which were not in 
occupation of she family, partition was 
perfectly permissible. The Calcutta case 
of Satyendu Kundu AIR 1¢64 Cal 52 reli- 
ed on by Mr. P. N. Datt dogs not directly 
assist us because it arose under the Parti- 
tion Act, 


13. In my opinion, the language 
of Section 23 implies that before the res- 
triction against claiming partition ope- 
rates the immovable property should be 
(a) a dwelling house and (b) that it 
should be wholly occupied by the mem- 
bers of the family of the deceased. The 
key words for our purposes are “wholly 
occupied”, Whether the Nohara and the 
Haveli in the case before me are wholly 
occupied by the members of the family 
or not is plainly a question of fact, which 
could be determined by recording evi- 
dence on the subject, I decline to decide 
this question without evidence having 
been adduced by the parties. To say that 
a part of the property is in occupation of 
some of the members of the family of 
Raja Kan Singh does not conclude the 
matter. I accordingly direct that the trial 
court before applying Section 23 must as- 
certain whether the immovable property 
of which partition has been claimed by 
Smt, Sireh Kanwar falls within the mis- 
chief of Section 23 and not to forget that 
the suit is also for partition of movable 
property, 

14. The claim of the non-Petition- 
ers Nos. 7, 8 and 9 for being transposed 
as co-plaintiffs was rejected by Chhan- 
gani, J. by his order dated February 9, 
1971 in S. B. Civil Revision No. 567 of 
1969. So far as the non-petitioners’ right 
to be transposed as co-plaintiffs in this 
suit is concerned, the matter stands ad- 
judicated and is not open for examina- 
tion. I express no opinion in regard to 
their rights to seek partition indepen- 
dently of the concluded matter. 


15. The result is that the revision 
is allowed. The order of the learned Addi-. 
tional District Judge is set aside and the 
case is sent back with the direction that 
the learned Judge shall decide the issue 
afresh after recording necessary evidence 
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in the light of observations made above. 
There will be no order as to costs, 


Revision allowed. 
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C. M. LODHA, J. 


Kewal Ram, Appellant v, Mangu Mal, 
Respondent. 


Second Appeal No. 81 of 1973, D/- 
20-3-1974, against judgment and decree 
passed by O. P. Jain, Addl. Dist. J. No. 2, 
Jaipur City, D/- 4-9-1972. 

Index Note:— (A) T. P. Act (1882), 
Ss. 105, 111 — Suit for rendition of ac- 
counts and dissolution of partnership —~ 
During pendency, ejectment notice to de- 
fendant by plaintiff on basis of relation- 
ship of landlord and tenant — Suit for 
accounts dismissed as withdrawn — Fresh 
suit on basis of notice — Plaintiff taking 
alternative plea that there existed rela- 
tionship of partnership between the par- 
ties — No prejudice held caused to de- 
fendant by inconsistent plea of partner- 
ship as his stand in both the suits was 
that he was a sub-lessee — Notice held 
could not be characterised as illegal 
merely because it was served when pre- 


vious suit was pending. (Para 6) 
Index Note:— (B) T. P. Act (1882), 
S. 105 — Sub-lease without consent of 


landlord and to cover up real nature of 
transaction — Partnership deed executed 
between lessee and sub-lessee — Land- 
lord threatening action against both — 
Attornment by sub-lessee in favour of 
landlord — Held, relationship of lessee 
and sub-lessee came to an end from date 
of attornment — No collusion between 
landlord and sub-lessee held could be in- 
ferred. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1950 Mys 9, Hanumanthaiya v. Tha- 

vakal San 8 


N. M. Kasliwal and S., R. Joshi, for 
Appellant; Ganpat Singh and Gopal 
Singh, for Respondent. 


JUDGMENT :— This is a defendant- 
tenant’s second appeal arising out of a 
suit for ejectment and arrears of rent. 


2. The facts of the case are ra- 
ther uncommon, and an interesting ques- 
tion has been raised as to the rights of 
a sub-tenant. One Nandkumar leased out 
a ‘Gokha’ (a sort of covered raised plat- 
form outside the house) to the plaintiff 
Mangumal in 1950 A. D. at a monthly 
rent of Rs. 15/-. Subsequently Mangu Mal 
took on lease an open piece of land situ- 
ate near the ‘Gokha’ from the Municipal 
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Mangu Mal sub-let the ‘Gokha’ as well 
as the open land on which a cabin had 
been fixed to the appellant Kewalram 
on a rent of Rs. 60/- per month. But in 
order to conceal the sub-lease made by 
him, Mangu Mal got executed a deed of 
partnership between him and the said 
Kewalram. This was obviously done in 
order to save themselves from ejectment 
under the Rajasthan Premises (Control 
of Rent and Eviction) Act, 1950 on the 
ground of subletting. It appears that for 
some time the parties pulled on well. 
However, after a few years 
fell out and on 30-11-1965 Mangu Mal 
filed a suit for rendition of accounts and 
dissolution of partnership against Kewal- 
ram on the basis of the partnership deed 
executed between them on 19-2-1961. 
Kewalram resisted the suit on the ground 
that the alleged partnership deed was 
merely a device to conceal the sub-lease 
made by the plaintiff in his favour in res- 
pect of the ‘Gokha’ and the open land. 
Mangu Mal, however, got the suit dis- 
missed as withdrawn on 14-2-1968. It 
seems, however, that he had made up his 
mind, before withdrawing the suit, to 
bring another suit for ejectment on the 
basis of relationship of landlord and 
tenant and so he prepared the ground for 
the same. He served a notice of eject- 
ment dated 22nd September, 1967 on 
Kewalram alleging therein that Kewal- 
ram was his tenant and had committed 
default in payment of rent and the pre- 
mises in question meaning thereby the 
‘Gokha’ and the land over which the 
cabin had been constructed, were requir- 
ed for his personal use. He filed the pre- 
sent suit on 2-3-1968 for ejectment 
against Kewalram on two grounds: (i) 
default in payment of rent, and (ii) per- 
sonal necessity. Defendant Kewalram re- 
sisted the suit. He denied the plaintiff's 
personal necessity for the premises in 
question as well as the alleged default in 
payment of rent. He further pleaded that 
so far as the 'Gokha’ was concerned he 
had attorned in favour of its owner 
Nandkumar and consequently the sub- 
lease with respect to the ‘Gokha’ came 
to an end and Mangu Mal could not claim 
ejectment in respect of it. 


3. After recording the evidence 
produced by the parties the learned 
Additional Civil Judge, Jaipur City No. 4 
by his judgment and decree dated 24-5- 
1971 decreed the plaintiff’s suit for eject- 
ment in respect of the cabin but dismiss- 
ed it in respect of ‘Gokha’. The rent for 
the cabin was decreed at the rate of 
Rs. 50/- per month. 


4. Aggrieved by the judgement 
and decree of the trial court, both the 


the parties- 


City by a single judgment dated 4-9-1972 
allowed the plaintiff's appeal in part and 
granted a decree for ejectment in favour 
of the plaintiff in respect of ‘Gokha’ also. 
As a necessary corollary the decree for 
arrears of rent was also increased so as 
to include the rent for the ‘Gokha’ at the 
rate of Rs. 10/- ver month. In other 
words arrears of rent were decreed at 
the rate of Rs. 60/- per month. The ap- 
peal filed by the defendant was dismiss- 
ed. Dissatisfied with the judgment and 
decree by the Additional District Judge 
No, 2, Jaipur City the defendant Kewal- 
ram has come in appeal, 


HA The learned counsel for the ap- 
pellant has argued the following three 
points in support of his case: 


(i) Notice of ejectment was not valid. 


(ii) ‘The plaintiff is not entitled to 
any relief as he had taken inconsistent 
pleas | in the plaint, and 

(iii) that relationship of landlord and 
tenant had been established between the 
alleged sub-tenant Kewalram and the 
original landlord Nandkumar and there- 
fore in any case a decree for ejectment 
from ‘Gokha’ and arrears of rent in res- 
pect of it cannot be sustained, 


É. The first two points canvassed 
by the learned counsel should not detain 
me long. The plea regarding validity of 
the notice taken in the courts below was 
that the notice had not been served on 
the c€efendant. This plea was not substan- 
tiated and has not been pressed before 
me. Learned counsel has, however, argu- 
ed that the notice was served at a time 
when the previous suit based on the 
alleged partnership between the parties 
was pending and consequently the plain- 
tiff could not take the plea of the alleg- 
ed tenancy between him and the defen- 
dant and serve a notice on the defendant 
on that basis. In this connection it has 
also been argued that in the present suit 
too che plaintiff has pleaded that there 
was partnership between him and the 
defendant and then an inconsistent plea 
has Deen taken that the relationship be- 
tween the plaintiff and the defendant 
was that of tenant and sub-tenant. At this 
stage, it may be pointed out that the de- 
fendant had pleaded in the previous suit 
and his stand in the present suit also is 
that he was a sub-lessee from the plain- 
tiff. It is, therefore, wholly immaterial 
that the plaintiff took an alternative plea 
in the present suit that there existed a 
relationship of partnership between the 
parties. No prejudice has been caused to 
the defendant by the inconsistent plea 
of partnership taken by the plaintiff, The 
suit has been tried and decreed on the 
basis of the alleged relationship of land- 
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lord and tenant which is also the admit- 
ted case of the defendant. The notice of 
ejectment cannot be characterised as 
illegal or bad merely because it was 
served at a tihe when the previous suit 
was pending. In my opinion, the first 
two points raised by the learned counsel 
are devoid of substance, 


7. The third and the last point, 
no doubt, as already stated above, raises 
an interesting question. The trial court 
accepted the plea of the defendant that 
he had attorned in favour of the original 
landlord Nandkumar by lease deed Ex. 
A-1 dated 4-6-1968 and that the receipt 
Ex. A-2 in respect of the rent paid by 
the defendant to Nandkumar was a ge- 
nuine document. It further accepted the 
evidence of Kewalram as well as Nand- 
kumar in support of the defendant 
Kewalram’s plea that the sub-lease had 
come to an end on account of attornment 
by the defendant in favour of Nand- 
kumar who held paramount title. The 
first appellate court, however, did not 
agree with the trial court on this ques- 
tion, It found that the lease deed Ex. A-1 
was not a genuine document and had 
been prepared by Kewalram in collusion 
with Nandkumar in order to defeat the 
rights of the plaintiff. 


8. It has been argued by the 
learned counsel for the appellant that 
since Kewalram had subsequently at- 
torned in favour of the owner Nand- 
kumar by executing a lease deed in his 
favour and also by payment of rent to 
him the sub-lease made by Mangu Mal 
in his favour was extinguished, His con- 
tention is that in the first place no collu- 
sion can be inferred between him and 
Nandkumar on the ground that the 
stamp on which the lease deed was writ- 
ten out was purchased much prior to the 
date of the lease or that the purpose 
mentioned in the stamp paper is different 
from the one for which it has been actu- 
allv used. The learned counsel goes on 
to argue that the statements of Kewal- 
ram and Nandkumar have not been con- 
sidered by the learned first appellate 
court. His submission, in the alternative, 
is that the moment the owner of the 
property who is holder of the paramount 
title admits that a direct tenancy be- 
tween him and the alleged sub-tenant 
was established, the sub-lease made by 
the plaintiff in his favour must per force 
come to an end. To support his conten- 
tion he has relied on Hanumanthaiya v. 
Thavakal San, AIR 1950 Mys 9. The facts 
of that case were different, The plaintiff 
in that case brought a suit for his share 
of the produce aSainst the defendants to 
whom the land had been leased out. The 
defendants denied the lease and pleaded 
that a third party in pursuance of a de- 
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cree against the plaintiff brought the 
property to sale and purchased the same 
and thereafter took possession of the pro- 
perty through the Court. Their plea was 
that they had delivered the produce to 
the third party who had a paramount 
title and thus their liability was dis- 
charged. It was held that subsequent to 
the creation of tenancy, the tenant was 
not debarred from contending that che 
landlord’s title was subsequently lost or 
defeated, and the tenancy may amongst 
other reasons be terminated by act of 
parties or by operation of law. It was 
further held that actual physical ouster 
by title paramount is not necessary to 
prove eviction, If there is clear proof of 
the person claiming paramount title, it 
constitutes cessation of title in the lessor. 
After placing reliance on certain Cal- 
cutta cases it was further observed that 
if the lessee consents to an attornment to 
such person to change the title under 
which he holds or enters into new 
arrangement for holding under him, it 
will be equivalent to an eviction and 
fresh taking. In the case of eviction by 
title paramount, actual surrender of 
possession to the intermediate owner is 
also unnecessary. In the present case, a 
third party has not dispossessed both the 
lessor and the lessee nor the covenant 


for quiet enjoyment by the lessee has 
been disturbed. 
9. The important question, how- ' 


ever, is whether the sub-lease was creat- 
ed by Mangu Mal without the consent of 
the landlord? If it was with his consent, 
neither under general law nor under the 
provisions of the Rajasthan Premises 
(Control of Rent and Eviction) Act, 1950 
the landlord can evict the tenant or for 
that matter the sub-tenant, on the ground 
of sub-letting. But on the other hand if 
it is without the consent of the landlord, 
the landlord has a right to evict the ten- 
ant as well as the sub-tenant. Now in the 
present case it is amply clear that the 
sub-lease was created without the con- 
sent of the landlord and to cover up the 
real nature of the transaction viz. the 
sub-lease, a partnership deed was exectt- 
ed between the lessee and the sub-lessee 
as a camouflage. We have it from the 
statements of Kewalram as well as 
Nandkumar that on having come to know 
of the alleged sub-lease created by 
Mangu Mai, Nandkumar threatened to 
having an action for eviction against both 
and the defendant in order to save him- . 
self against eviction, attorned in favour 
of the owner of the property i.e. the ori- 
ginal landlord Nandkumar. Thus, in the 
circumstances of the case, it was open 
to the owner to enter into an agreement 
of lease directly with the sub-lessee and 
remove the lessee from the scene, and 
thereby bring about cessation of the rela- 
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tionship of sub-tenancy between the les- 
sor Mangu Mal and the sub-lessee Kewal 
Ram. Admittedly, no rent had been paid 
by Kewalram to Mangu Mel after the 
date of the alleged attornment evidenced 
by Ex. A-1 dated 4-6-1968. Nandkumar 
admits that he has received rent from 
the sub-tenant Kewalram for the period 
commencing from January 1968. In this 
view of the matter I have come to the 
conclusion that the relationship of lessor 
and lessee between the tenant Mangu 
Mal and the sub-tenant Kewalram came 
to an end from the date of attornment 
by Kewalram in favour cf the owner 
Nandkumar, This finding disposes of the 
question of the alleged collusion between 
the owner Nandkumar and the sub-ten- 
ant Kewalram because in the circum- 
stances of the case, it was permissible for 
Nandkumar and Kewalram to enter into 
such an agreement, and thereby defeat 
the rights of Mangu Mal under the sub- 
lease. 

10. In the view I have taken, the 
decree passed by the learned Additional 
District Judge No. 2, Jaipur with respect 
to the ‘Gokha’ cannot be maintained. 
Consequently, I allow this appeal in part, 
set aside the judgment and decree by the 
learned Additional District Judge in res- 
pect of ‘Gokha’ and arrears of rent per- 
taining thereto and restore the judgment 
and decree by the trial court. The parties 
are left to bear their own costs through- 
out. 

WU. Learned counsel prays for 
leave to appeal under Section 18 (2) of 
the Rajasthan High Court Ordinance. 
Leave is refused. 

Appeal partly allowed. 
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V. P. TYAGI AND J. P. JAIN, JJ. 


M/s. Maliram Nemichand Jain, Ap- 
pellant v. Rajasthan Financial Corpora- 
tion and another, Respondents. 


Civil Misc. First Appeal No. 142 of 
1972, Civil Misc. (Ex.) First Appeal No. 1 
of 1973, D/- 15-2-1974, against order of 
5. R. Singhi, Dist, J., Jaipur, D/- 5-9- 
1972. 

Index Note:— (A) Civil P. C. (1908), 
S. 24 —- ‘Competent to try’ — Does it 
cover within its ambit both the jurisdic- 
tions i.e, pecuniary as well as territorial 
jurisdiction ? No, only pecuniary juris- 
diction is to be considered. AIR 1956 Raj 
192, Foll. 


Brief Note:— (A) Thus the District 
Judge presiding over the District Court 
of Jaipur District was held to be compe- 
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tent to deal with the execution proceed- ' 
ings though the property auctioned was 
within the jurisdiction of the Court of 
the District Judge, Jaipur City. (Para 7) 

Index Note: (B) Civil P. C. (1908), 
O. 21, R. 65 — District Court, Jaipur Dis- 
trict appointing Nazir of the District 
Court, Jaipur City to conduct auction in 
execution proceedings — Even assuming 
that there is irregularity in such appoint- 
ment it would not vitiate the sale in ab- 
sence of prejudice to judgment-debtor, 

(Para 10) 

Index Note:— (C) Civil P. C, (1908), 
O. 21, R. 90 — Sale price not mentioned 
in proclamation — But stated in enclo- 
sures — Inadequacy of price fetched not 
shown to be due to non-mentioning of 
sale price in proclamation — Sale can- 
not be set aside. (Paras 12, 15) 

Index Note:— (D} Civil P. C. (1908), 
O. 21, R. 68 — Does this rule envisage 
that the sale should not in any manner 
be prolonged to a period which exceeds 
7 days? No. 

Brief Note:— (D) R. 69 deals only 
with adjournments and not with the con- 
tinuity of the sale, If the sale takes place 
every day, it cannot be said that it has 
been adjourned from one day to another 
day. {Para 20) 


Cases Referred: Chronological Paras 


AIR 1971 SC 2337 = (1971) 1 SCR 783, 
Radhy Shyam v. Shyam Behari aay 
1 


Civil Misc. Appeal No. 21 of 1957, D/- 
30-1-1961 (Raj.), Mst. Sohan Devi v. 
Sona Ram 16, 19 

AIR 1956 Raj 192 = 1956 Raj LW 456, 
Ckouth Mal v. Bhonrilal 6 

AIR 1953 Mad 860 = 1953-1 Mad LJ 627, 
Kelyani Achi v. Ramanathan Chettiar 

20 

AIR 1949 Lah 34 = ILR (1947) Lah 867 
(FB), F. E. Geyer v, M. M. Geyer 6 

(1944) 2 Mad LJ 352 (PC), Venkataramana 
Aiyer v. Natesa Pillaj 2r 

AIR 1943 Mad 739 = 1943-2 Mad LJ 295, 
Subbanna v. Satyanarayanamurti 21 

AIR 1933 All 178 (1) = 1931 All LJ 1061, 
Ram Das v. Habib Ullah 6 

AIR 1932 All 660 = 1932 All LJ 984, 
Kishore Lal v, Balkishan 6 

AIR 1932 Bom 486 = 34 Bom LR 931, 
Parshottamdas v. Bhagubhai 6 

AIR 1920 Pat 29 = 5 Pat LJ 588, Jannat 
Husain v. Gulam Kutubuddin Ahmed 6 


M. B. L. Bhargava with S. N, Bhar- 
gava and A. K. Bhandari, (In Appeal No. 
142 af 1972). and B, P. Agarwal (In Ap- 
peal No. 1 of 1973), for Appellant; H. P. 
Gupta (for No. 1) and R. K. Rastogi with 
H. C. Rastogi (for No. 2), for Respondenst, 
in both Appeals, 


TYAGI, J.:— These two appeals are 
filed separately by the two partners of 
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the judgment-debtor firm Messrs. Mali- 
ram Nemichand Jain against the order of 
the learned District Judge, Jaipur Dis- 
trict, Jaipur dated 5th of September, 
1972, dismissing the objection petition fil- 
ed by the judgment-debtor and passing 
the order of the confirmation of sale of 
the property belonging to the judgment- 
debtor, 


2. Rajasthan Financial Corpora- 
tion, Jaipur had obtained a decree against 
Messrs. Maliram Nemichand Jain and its 
partners Damcodarlal and Gappulal and in 
the execution of that decree the building 
known as Hind Hotel situate in the cen- 
tre of Jaipur City was sold. In the begin- 
ning, the execution proceedings were ini- 
tiated in the court of the District Judge, 
Jaipur City, Jaipur, but later on the exe- 
cution case was transferred by the High 
Court to the court of the District Judge, 
Jaipur District, Jaipur, as the Presiding 
Officer of the court of District Judge, Jai- 
pur City, Jaipur felt that on account of 
his relationship with the judgment-deb- 
tors he will not be able to take any pro- 
ceedings in the matter. 


3. The property of the judgment- 
debtor was first of all auctioned on 5-3- 
1970 for Rs. 16 lacs, but this sale was 
set aside and the District Judge, Jaipur 
District ordered the property to be sold 
in two lots as requested by the judg- 
ment-debtors. In pursuance of the order 
of the District Judge dated 6th of June, 
1970, the property was sold in two lots, 
one lot constituted of six show rooms and 
one shop whereas in the other lot the 
hotel portion of the building and one 
show room were sold. These two lots 
were put to sale. The first lot constitut- 
ing of show rooms and one shop fetched 
the highest bid of Rs. 5,21,151 whereas 
the highest bidder for the hotel and one 
show room was for Rs. 7 lacs. A compro- 
mise between the parties thereafter was 
effected on 10th of April, 1971, wherein 
the sale of-the first lot consisting of the 
show rooms and one shop was confirmed 
and the hotel portion of the building with 
one show rocm was again to be sold. In 
pursuance of this compromise, a fresh 
proclamation was issued for the auction 
of the hotel and it was mentioned therein 
that the sale shall take place from 22nd 
of July, 1971. The sale was accordingly 
conducted by Bhanwarlal, Nazir attached 
to the court of District Judge, Jaipur 
City. The sale continued at the site from 
22nd of July, 1971 to Ist of August, 1971. 
From 2nd of August the venue of sale 
was changed from the site to the court 
premises, On 3rd of August, 1971 the sale 
was adjourned to 9th of August when the 
auction proceedings again started, but it 
. was again postponed to 12th of August 
: when the highest bid was of Rs, 8,22,000. 
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Throughout the auction proceedings there 
were only two bidders, namely, Gopi- 
kishan and Vijay Kumar Patni, On 13th 
of August, 1971 the hammer fell and the 
highest bid of the auction-purchaser was 
accepted by the court, 


4. . Objections were filed “by Gappu- 
lal and Damodarlal separately on 10tk of 
September, 1971 and llth of September, 
1971 which were dismissed by the learn- 
ed District Judge without affording an 
opportunity to the judgment-debtors to 
adduce evidence in support of their ob- 
jections, An appeal was filed against the 
order of the District Judge, . Jaipur Dis- 
trict, Jaipur dated 23rd of November, 
1971 and this Court vide its judgment 
dated 3lst of March, 1972 remanded the 
case to the file of the District Judge with 
a direction that the application under 
Order 21, Rule 90, Code of Civil Proce- 
dure filed by the partners of the judg- 
ment-debtor firm may be decided after 
giving the parties an opportunity to 
adduce their evidence on the points rais- 
ed by them. 


5. The judgment-debtors examin- 
ed as many as 8 witnesses to support 
their objections. The auction-purchaser 
also examined Gopikishan as A. P. W. 1 
and the decree-holder brought two wit- 
nesses in the witness-box Vijaichand Jain 
(D. H. P. W. 1) and Om Prakash Bhar- 
gava (D, H. P. W. 2). The learned District 
Judge, after hearing the arguments of 
the parties at length, passed the impugn- 
ed order which has been challenged be- 
fore this Court, inter alia, on the grounds 
(1) that the District Judge, Jaipur Dis- 
trict, Jaipur had no jurisdiction to enter- 
tain and dispose of the objection petitions 
filed by the appellants under Order 22, 
Rule 90, Code of Civil Procedure as this 
Court was not a competent court because 
the property was not situated within the 
jurisdiction of that court; (2) that Bhan- 
warlal Jain, Sales Amin who conducted 
the auction proceedings, was not compe- 
tent to do so and therefore the proceed- 
ings taken by him are vitiated as having 
been conducted by an incompetent per- 
son; that the proclamation did not men- 
tion the valuation of the property which 
defect goes to the root of the matter and 
vitiates the sale; and (3) that the auction 
continued for more than seven days 
without issuing a fresh proclamation 
which contravenes the mandatory provi= 
sions of Order 21, Rule 69, Code of Civil 
Procedure and makes the sale illegal. 
Apart from these objections, learned 
counsel appearing on behalf of the appel- 
lants also drew the attention of this 
Court to various other irregularities, but 
we need not mention them here as the 
appellants did not challenge the finding 
of the court below about discarding the 
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evidence of the appellants on the ground 
that the auction could not fetch adequate 
price for the building as the prospective 
bidders were not permitted to have a 
look to the building and furniture which 
were the subject-matter of sale. 


6. The first objection relates to 
the jurisdiction of the court of the Dis- 
trict Judge, Jaipur District that conduct- 
ed the sale of the disputed property in 
pursuance of the order issued by the 
High Court transferring the execution 
case from the court of the District Judge, 
Jaipur City to the present court. Shri D. 
D. Gupta, Fresiding Officer of the Dis- 
trict Court, Jaipur City, Jaipur referred 
the matter to the High Court expressing 
his inability to proceed with the execu- 
‘tion case as he had some interest in the 
judgment-debtors. On that reference, the 
case was transferred by the High Court 
vide the order of the High Court dated 
20th of April, 1970. The contention of 
learned counsel for the appellants is that 
the High Court could transfer the case 
only to such subordinate court which was 
competent to try or dispose of the mat- 
ter. According to Mr. Bhargava, the pro- 
perty sold in the execution proceedings 
was situated in the city of Jaipur which 
falls within the jurisdiction of the court 
of the District Judge, Jaipur City and, 
therefore, District Judge of Jaipur Dis- 
trict had no territorial jurisdiction to sell 
the property in auction as the expression 
“competent” used in clause (a) of sub- 
section (1) of Section 24 of the Code of 
Civil Procedure covers within its ambit 
both the jurisdictions of the court ie. 
pecuniary jurisdiction as well as territo- 
rial jurisdiction, The contention is that 
no territorial jurisdiction could be con- 
ferred on the District Judge of Jaipur 
District by transferring the case to that 
court as the property auctioned in the 
execution proceedings did not lie within 
the territorial jurisdiction of that Court 
and, therefore, District Judge of Jaipur 
District was not competent to take any 
proceedings in this matter. In support of 
this proposition, reliance has been plac- 
ed by learned counsel for the appellants 
on Ram Das v. Habib Ullah, AIR 1933 
All 178 (1) and Jannat Husain v. Gulam 
Kutubuddin Ahmed, AIR 1920 Pat 29. In 
our opinion, these authorities are of little 
help to the appellants as the question 
raised by the appellants stands decided 
by our ‘own High Court in Chouth Mal 
v. Bhonrilal, AIR 1956 Raj 192. Bapna, J. 
while deciding that case expressed his 
inability to concur in the view express- 
ed by the Allahabad and the Patna High 
Courts and observed that in most of the 
cases occasion may arise when there is 
no other competent’ court which may 
exercise the territorial jurisdiction over 

the subject-matter of the suit or proceed- 
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ing within the jurisdiction of the dis- 
trict. In that event, learned Judge ex- 
pressed his opinion that if the case is to 
be transferred from the principal Dis- 
trict Court, then it would become impos- 
sible to transfer that case to any other 
court if a narrow meaning is given to 
the word “competent” used in Section 24 
of the Civil Procedure Code, The learned 
Judge in that connection observed as 
follows: 


“The competency referred to in Sec- 
tion 24 must be taken to be only with 
respect to the pecuniary jurisdiction, and 
I find support for this view in Kishore 
Lal v, Balkishan, AIR 1932 All 660 and 
Parshottamdas v. Bhagubhai, AIR 1932 
Bom 486. The same view has been taken 
in F. E. Geyer v. M. M. Geyer, AIR 1949 
Lah 34 (FB). The contention raised 
above has no force.” 


TÊ We respectfully agree with the 
expression given by Bapna, J, while 
interpreting the word ‘competent’ in Sec- 
tion 24 of the Code of Civil Procedure. 
While interpreting the provisions of law, 
the Court has to take into consideration 
all the circumstances and if by giving a 
narrow meaning to the word “competent” 
in Section 24 an impossible situation is 
created, then we shall have to interpret 
the word in such a way that it may not 
create bottlenecks for the court to func- 
tion under certain circumstances. We are, 
therefore, of opinion that the District 
Judge presiding over the District Court 
of Jaipur District was competent to deal 
with the execution proceedings in this 
case when they were'`duly transferred 
under the orders of the High Court. 


8. It is vehemently contended that 
Bhanwarlal Jain who was attached to the 
court of District Judge, Jaipur City as 
Sales Amin was not a competent person 
to conduct the sale proceedings of the 
property which was auctioned in pursu- 
ance of the order issued by the District 
Judge of the Jaipur District. The warrant 
of sale was issued by the learned Judge 
presiding over the principal court of Jai- 
pur District, Jaipur and it was addressed 
to the Nazir of the court of District 
Judge, Jaipur City. It is not disputed that 
Bhanwarlal Jain was the person who was 
functioning as Nazir in the court of Dis- 
trict Judge, Jaipur City. Contention of 
Mr. Bhargava is that the District Judge 
of Jaipur District, Jaipur forwarded the 
warrant to the District Judge, Jaipur City 
for service and not to Bhanwarlal Jain. 
According to the learned counsel address- 
ing the warrant issued under Order 21, 
Rule 66, Civil Procedure Code on 20th of 
July, 1971 to the Nazir of the court of 
District Judge, Jaipur City would not 
empower Bhanwarlal to conduct the auc- ; 
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tion proceedings, Since, according to Mr. 
Bhargava, the auction proceedings were 
taken by an incompetent man, the entire 
sale stands vitiated. 

9. Order 21, Rule 65, Civil Pro- 
cedure Code lays down that “Save as 
otherwise prescribed, every sale in exe- 
eution of a decree shall be conducted by 
an officer of the Court or by such other 
person as the Court may appoint in this 
behalf... á 

10. According to this provision of 
the law, only two types of persons are 
entitled to conduct the auction in an 
execution proceeding: (1) an officer at- 

- tached to the court for that purpose, and 
(2) any such other person as the court 
may appoint in this behalf. Since the 
warrant issued by the District Court on 
20th of July, 1971 was addressed to the 
Nazir of the District Court, Jaipur City, 
which position was occupied by Bhan- 
warlal, it shall be deemed that Bhan- 
warlal was appointed by the District 
Judge for conducting the sale in this 
matter and as such Bhanwarlal was a 
competent person to carry out the man- 
date issued by the District Judge, Jaipur 
District to sell the property belonging to 
the judgment-debtors. 


11. It may also be mentioned here 
that the judgment-debtors have not come 
out with any case that the conduct of 
sale proceedings by Bhanwarlal Jain has 
in any manner affected the sale proceed- 
ings or the bidders could not come be- 
cause the sale was being conducted by 
a particular man. No substantial injury 
has occasioned on this account to the 
judgment-debtors and, therefore, if for 
the sake of arguments it may be taken 
that an irregularity on this account has 
been committed in the conduct of auc- 
tion proceedings, it cannot vitiate the 
sale, 


12. As regards the third objection 
that the proclamation of sale did not 
mention the valuation of the property 
and that it lacked in details about the 
property to be auctioned, the sale can- 
not be said to have been legally effected, 
suffice it to say that if we look at the 
warrant issued by the court then the 
warrant contains 13 enclosures including 
the map and the details of other movable 
properties which were to be auctioned 
along with the building of the hotel. 
These enclosures are on the file of the 
lower court at pages A-71/11 to A-71/23. 
A cursory perusal of these documents 
gives an idea that the court has tried to 
give every detail of the movable proper- 
ties which were to be sold along with 
the building, the map whereof was also 
attached to the warrant of sale. 

13. The oral evidence adduced by 
the judgment-debtors to substantiate this 
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allegation has been disbelieved “by the 
learned District Judge and the learned 
counsel for the appellants has not chal-' 


- lenged that finding of the court below. 


We, therefore, cannot hold that the sale 
was in any manner affected even if any 
intending purchaser did not find the de= 
tails in the warrant which he could have 
otherwise got if enquiry was made by 
him by looking at the enclosures annex- 
ed to the warrant of sale. It is true that 
‘the proclamation issued by the court 
which was undoubtedly settled by the 
court by taking both the parties into con- 
fidence did not contain the valuation of 
the property as claimed by the judg- 
ment-debtors at this stage, but, in our 
opinion, this defect in the proclamation 
cannot be pressed into service to get the 
entire sale of the property declared as 
illegal. In a recent case in Radhy Shyam 
v. Shyam Behari Singh, AIR 1971 SC 
2337 the learned Judges who considered 
Rule 90 of Order 21, Civil Procedure 
Code, as amended by the Allahabad High 
Court, held: 


“Rule 90 of Order XXI of the Code, 
as amended by the Allahabad High 
Court, inter alia, provides that no sale 
shall be set aside on the ground of 
irregularity or even fraud unless upon 
the facts proved the Court is satisfied 
that the applicant has sustained injury 
by reason of such irregularity or fraud. 
Mere proof of a material irregularity 
such as the one under Rule 69 and in- 
adequacy of price realised in such a sale, 
in other words, injury, is, therefore, not 
sufficient. What has to be established is 
that there was not only inadequacy of 
the price but that that inadequacy was 
caused by reason of the material irregu- 
larity or fraud. A connection has thus to 
be established between the inadequacy 
of the price and the material irregula- 
rity.” 


14, The proviso to Rule 90 of 
Order 21 also lays down a similar provi- 
sion as was introduced by the Allahabad 
High Court and it provides that no sale 
shall be set aside on the ground of 
irregularity. or fraud unless upon the 
facts proved the Court is satisfied that 
the applicant has sustained substantial 
hey by reason of such irregularity or 
raud. 


15. The learned Judges of the 
Supreme Court while considering the 
question of inadequacy of the price got 
at the auction clearly laid down that. 
what has to be established is that there 
was not only inadequacy of price but 
that that inadequacy was caused by rea- 
son of the material irregularity or 
fraud. There is nothing on the record in| 
the instant case to show that the price 
received at the auction sale of the pro- 
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perty belonging to the judgment-debtor 
was due to the reason of the non-men- 
-jtioning of the valuation of the property 
in the proclamation of sale. Even if it is 
accepted that the ultimate price of 
Rs. 8,22,000/- which was offered by the 
highest bidder at the auction sale was 
inadequate price even then we cannot set 
aside the sale unless the judgment-deb- 
tors by positive evidence have establish- 
_[ed that this inadequate price was re- 
ceived because of the reason of the non- 
mentioning of the valuaticn of the build- 
ing and other articles in the proclama- 
tion of sale. In view of the law laid down 
by the Supreme Court, we find it diff- 
cult to accept the contention of Mr, 
‘Bhargava. 


16. The sale has also been chal- 
Jenged on the ground that the sale con- 
tinued for more than seven days without 
issuing a fresh proclamation and this pro- 
cedure adopted by the executing 
has rendered the sale a nullity. In sup- 
port of this contention, reliance has been 
placed on a Bench decision of this Court 
in Mst, Sohan Devi v. Sona Ram, Civil 
Misc. Appeal No. 21 of 1957, D/- 30-1- 
1961 (Raj.). 


17. In order to decide this objec- 
tion, it will be relevant to mention cer- 
tain dates on which the auction proceed- 
ings continued. The auction started on 
22nd of July, 1971 and without interrup- 
tion it continued upto 3rd of August, 
1971. Realising that the bid was not ade- 
quate, the-auction proceedings were ad- 
journed on the 3rd August to 9th of Au- 
gust. On 9th of August the property was 
put to auction again, but it was again 
postponed for the 12th, On the 12th 
when the property was put to auction, 
it got the last bid and the hammer fell 
and ultimately the highest bid was ac- 
cepted by the court. Mr. Rastogi appear- 
ing on behalf of the respondents urged 
that in the present case the auction was 
not postponed for more than seven days 
throughout this period when the pro- 
ceedings to sell the property continued 
and, therefore, it cannot ke said that the 
sale took place in violation of the provi- 
sions of sub-rule (2) of Rule 69 of Order 
21 of the Code of Civil Procedure. This 
sub-rule provides that where a sale is 
adjourned under sub-rule (1) for a longer 
period than seven days, a fresh procla- 
mation under Rule 66 shall be made un- 
less the judgment-debtor consents to 
waive it, 


18. Let us now examine whether 
the sale was in any manner postponed 
for more than seven days during the 
period when the auction had taken 
place. The first adjournment came on 
the 3rd of August,” 1971 and the next 
date fixed for the auction was 9th of Au- 
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gust. Since the auction had taken place 
on the 3rd and again it continued on the 
9th, therefore, the intervening period be- 
tween these two days was only five days. 
On the 9th the sale was postponed to 
12th; therefore, the sale could not take 
place on. 10th and 1ith, that is, for two 
days and thus the total number of days 
on which the sale could nof take place 
since it commenced on 22nd ‘of July, 
1971, came to seven days only. This 
period of adjournment does not, there- 
fore, exceed the period prescribed by 
sub-rule (2) of Rule 69 of Order 21, Civil 
Procedure Code, and, therefore, it can- 
not be said with any justification that 
the adjournment given has in any man- 
ner violated the provisions of the said 
provision of Order 21, Rule 69, Civil Pro- 
cedure Code. 


l 19. In Sohan Devi's case, Civil 
Misc, Appeal No. 21 of 1957, D/- 30-1- 
1961 (Raj.) this Court has held that the 
sale is vitiated if the proceedings of sale . 
were adjourned for more than seven 
days. We feel that in the circumstances 
of the present case the ratio of Sohan 
Devi’s case cannot help the appellants as 
we find that in this case the sale was not 
adjourned for more than seven days and, . 
therefore, the mandate contained in Rule 
69 is not in any manner violated. In 
Sohan Devi’s case three adjournments 
were allowed and the total number of 
days for which the sale could not take 
place was 9 and, therefore, the learned 
Judges rightly found the violation of the 
provisions of Rule 69 of Order 21 of the 
Code of Civil Procedure, 

7 ee 

20. It is contended by Mr. Bhar- 
gava that Rule 69 of Order 21 envisages 
that the sale should not in any manner 
be prolonged to a period which exceeds 7 
days. We regret, we cannot accept this 
contention because Rule 69 deals only 
with adjournments and not with the con- 
tinuity of the sale. If the sale takes place 
every day, it cannot be said that it has} -` 
been adjourned from one day to another 
day. The interpretation, which is sought 
to be put on sub-rule (2) of Rule 69 of 
Order 21, Civil Procedure Code by learn- 
ed counsel for the appellants, appears to 
us to be absurd. In Kalyani Achi v. 
Rameanatham Chettiar, AIR 1953 Mad 860. 
the auction continued every day except 
on holidays. For 5 days when the auc- 
tion started there were no fresh bidders 
but the auction proceedings 
ducted by the Sales Amin. On the last - 
day, that is, on 25th of June, 1952 there - 
were only two bidders. A question was ' 
raised that since the auction proceedings ' 
continued for more than 7 days, they 
were vitiated on account of the violation 
of the mandate contained in Order 21, 


were con- ' 
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Rule 69, sub-rule (2), Code of Civil Pro- 
cedure. The learned Judges while consi- 
arning that objection observed as fol- 
OWS : 


“Mr. A. Sundaram Aiyer for the res- 
pondents invited our attention to a num- 
ber of cases to the effect that the prac- 
tice of continuing the sale is not prohi- 
bited if the continuation is ‘de die in 
diem’. The sale conducted ‘de die in 
diem’ for a period longer than seven days 
is neither illegal nor irregular; and to 
keep open the sale for a longer time is a 
very common practice and having regard 
to the local conditions, it cannot be said 
to be not a beneficial one......... 


21. In support of these observa- 
tions, the learned Judges placed reliance 
on a Madras judgment in Subbanna v. 
Satyanarayanamurti, AIR 1943 Mad 739 
and a Privy Council judgment in Ven- 
kataramana Aiyer v, Natesa Pillai, (1944) 
2 Mad LJ 352 (PC). In the former case, 
the learned Judges observed. that if a sale 
‘continued from day to day, it is not a 
case of adjourned sale at all and in such 
a case the sale might be continued for 
any length of time if the circumstances 
of the case warranted. Their Lordships 
of the Judicial Committee were also of 
the same view as was laid down in AIR 
1943 Mad 739. In this view of the mat- 


ter, we are of opinion that no irregularity - 


or illegality has been committed in the 
conduct of sale by adjourning the auction 
proceedings for 7 days, as referred to 
above. 


22. We may also refer to the 
argument of Mr. Bhargava that in the 
present .case the venue of the sale was 
shifted from the site to the court pre- 
mises and this change of venue has af- 
fected the sale. It may be mentioned 
here that the court itself directed on 
lst of July, 1971, that the Sales Amin 
Bhanwarlal Jain should continue the 
` same on Ist of August, 1971 at the site 
and it must be announced at the close of 
that day that the proceedings of auction 
shall take place on 2nd of August, 1971 
at the court precincts. From this it is 
clear that the venue was not changed at 
the instance of the Sales Amin but it was 
done under the orders of the court itself. 
It is not denied that the Sales Amin had 
announced openly on 1st of August, 1971 
that from the next day, that is, from 2nd 
of August, 1971 the sale shall take place 
in the court precincts. Throughout the 
auction proceedings, we find that there 
were only two bidders and these two 
bidders were present when the proceed- 
ings of sale took place at the court pre- 
cincts on 2nd of August, 1971. The high- 
est bid of Rs. 8,22,000/- was of the auc- 
tion-purchaser. It is not the case of the 
appellants that due to the change of 
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venue of the sale, the presence of the 
bidders was in any manner affected. In 
this view of the matter, we do not find 
any life in this objection and it is, there- 
fore repelled. 

23. For the reasons mentioned’ 
above, we do not find any force in these 
appeals. ae are, therefore, dismissed 
with costs. 

Appeals dismissed. 
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v. Surajprakash and others, Respondents. 

First Appeal No. 68 of 1972, D/- 5-2- 

1974, against judgment and decree of 

coe Goyal, Civil J., Aimer, D/- 29-3- 


Index Note:— (A) Limitation Act 
(1963), Arts. 53, 55 — Suit by vendor of 
immovable property for recovery of un- 
paid purchase money — No time fixed for 
completing sale but money agreed to be 
paid at time of registration — Which 
Article applies ? Art. 55 and not Art. 53. 


Brief Note:— (A) In the instant case 
the sale deed was compulsorily register- 
ed on 16-9-67 hence the starting point 
was 16-9-67 when the breach took place. 
Therefore, the suit instituted on 14-38-70 
is within time even for personal decree. 

(Para 5) 
Chronological Paras 


Dhuri Sah v. Kishun 
Prasad Sah 


AIR 1933 Rang 401 = 147 Ind Cas 742, 
U. Ti v. Firm M. P. M. S. Chettiar 3 
AIR 1932 Bom 247 = 34 Bom LR 427, 
Basalingava Revanshiddappa v, SA 


nava 

AIR 1929 All 85 (2) = 111 Ind Cas 761, 
Mt. Pran Dei v, Sat Deo 3 

AIR 1920 Mad 164 = 38 Mad LJ 467, 
Yella Krishnamma.v, Kotipalle Mali 3 


R. C. Jain, for Appellants; M. B. Lal 
Bhargava with S. N. Bhargava, Bipin- 
chandra and A, K. Bhandari, for Respon- 
dents. 


JUDGMENT :— This first appeal is 
directed against the judgment and de-. 
cree of the Civil Judge, Ajmer, dated 
29-3-72. 


2. The facts giving rise to this 
appeal are as follows: 


The sale-deed in favour of the appel- 
lant Ghisaram in respect of the property 
described in para No. 1 of the plaint was 
written on 22-1-66 on behalf of Suraj- 
prakash, R. C. Bhargava, Santoshkumar, 
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Rama Bhargava, Laxmankumar and 
minor Sudhir Kumar sons of late Pt. 
Shyamsunder Bhargava and their mother 
Mst. Kalawati. The sale deed was signed 
by the three sons of late Pt, Shyamsun- 
der, namely, Surajprakash, R. C. Bhar- 
gava and Santoshkumar only and not by 
others. By this sale deed the property 
was sold for Rs. 19,000/- out of which 
Rs. 5,000/- were paid as earnest money. 
The vendee got the sale deed compul- 
sorily registered so far as the three exe- 
cutants were concerned on 16-8-67, but 
did not pay the remaining sale price 
amounting to Rs. 14,000/-. The three ven- 
dor-executants, namely, Surajprakash, R. 
C. Bhargava and Santoshkumar there- 
upon instituted a suit out of which this 
appeal arises on 14-8-70 for the recovery 
of Rs. 14,000/- as principal and Rupees 
5,000/- by way of interest—total Rupees 
19,000 against the vendee Ghisaram, Va- 
rious pleas were raised in defence. It 
was alleged that because the plaintiffs 
neither got the sale deed signed by other 
vendors nor they got it registered, the 
suit for the recovery of unpaid purchase 
money was not maintainable. It was also 
pleaded that the plaintiffs did not get 
the'sale deed registered and when the 
defendant . applied for compulsory regis- 
tration, they put obstacles and therefore 
they disentitled themselves to the claim 
for the sale price or interest thereof. It 
was then pleaded that since the defen- 
dant had not been given the possession of 
the property, actual or constructive, and 
because the plaintiffs were obstructing 
the defendant through others from get- 
ting the possession of the property and 
were also recovering rent from the ten- 
ants occupying the property, the plain- 
tiffs cannot claim interest on the unpaid 
sale pricé. It was further pleaded that 
the plaintiff Suraj Prakash executed the 
sale deed in the capacity of Manager, 
Joint Hindu, Family and as guardian of 
the minor Sudhirkumar, but because he 
had not filed the suit in that capacity, 
the suit was not maintainable. It was 
also pleaded that the suit was barred by 
time. None of the pleas raised by the de- 
fendant-vendee found favour with the 
learned Civil Judge except that the plain- 
tiffs were not entitled to interest as they 
„had realised rent from the tenants. He 
accordingly decreed the suit for Rupees 
14,000/- against the defendant-vendee and 
kept a charge on the vended property 
till the amount of Rs. 14,000/- was paid 
to the plaintiffs. Aggrieved by the said 
decree, the defendant Ghisaram has pre- 
ferred this appeal, During the- pendency 
of the appeal, Ghisaram died, He is- now 
represented by his legal representatives. 


3. The general law is that title 
passes to the vendee on the execution 
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and registration of the sale deed by the 
vendor ‘though the purchase-money may 
remain wholly or partly unpaid except 
where there is an agreement that the sale 
should take place only if the considera- 
tion is first paid. Admittedly, there is no 
such agreement in the present case that 
the title to the vended property will not 
pass until the entire consideration money 
was paid. The sale was therefore com- 
plete as soon as the sale deed was regis- 
tered irrespective of the fact whether the 
sale price was paid or not. Again, if the 
price was not paid, the plaintiffs could 
not on that account set aside the convey- 
ance. Their only remedy was to sue for 
the recovery of the unpaid  sale-price. 
The defendant-vendee in his written 
Statement raised certain pleas, which ac- 
cording to him, disentitled the plaintiffs 
to claim unpaid purchase price but Mr. 
R. C. Jain, the learned Advocate for the 
defendant-appellants conceded that the 
sale was complete and title to the vend- 
ed property passed to the vendor on the 
execution and registration of the sale 
deed, He also does not challenge the 
liability of the appellants to pay the un- 
paid price to the plaintiffs. His main con- 
tention is that since the plaintiffs have 
not delivered possession of the vended 
property to the vendee and are realising 
rent from the tenants, the court below 
should not have passed an unconditional 
decree for the payment of the unpaid 
sale-price but should have passed a de- 
cree subject to the delivery of possession. 
In support of his argument reliance is 
placed on Dhurisah v, Kishunprasad Sah, 
AIR 1965 Pat 29, Mt. Prandei v. Satdeo. 
AIR 1929 AN 85 (2), U Ti v. Firm M. P. 
M. S. Chettiar, AIR 1933 Rang 401 and 
Basalingava Revanshiddappa v, Chinnava, 
AIR 1932 Bom 247. The view expressed 
in the above decisions is that in a suit 
for possession of the vended property by 
the vendee who has not paid purchase- 
money wholly or partly, the court can 
pass a decree for possession conditional 
on the payment of purchase-money to the 
defendant-vendor. A contrary view has 
been expressed in Yella Krishnamma v. 
Kotipalle Mali, AIR 1920 Mad 164 where- 
in the view taken was that a vendee who 
has not paid the purchase-money can 
claim possession of the vended property 
and the court cannot pass a decree for 
possession conditional on payment of 
price to the defendant-vendor. The rule 
of law laid down by the Patna, Allaha- 
bad. Rangoon and Bombay High Courts 
in the above cited cases is based on equiit- 
able consideration, and, in my opinion, 
there is no reason why this principle of 
equity should not be acted upon in suit- 
able cases. 


4. The question, however, arises 
whether the said principle of equity can 
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be given effect to in the present case. 
It is common ground between the parties 
that the vended property was in occu- 
pation of the tenants at the time of sale 
and is still in their possession. It is fur- 
ther clear from the sale deed that the 
vendee knew at the time of the sale that 
the vended property was in occupation of 
the tenants and he would not be getting 
vacant possession of the vended property. 
The relevant clause in the sale deed runs 
as under : 

“That the property described below 
excepting one shop is tenanted by the 
Proprietors of Nawal Kishore Press, viz. 
Rajaram and Tejkumar and their mana- 
ger Deendayal Mathur is residing in the 
said property, that the property noted 
below together with the press building 
and an open piece of land except one 


shop was in the tenancy of the proprie-: 


tors of Nawalkishore Press for a sum of 
Rs, 150/- (one hundred and fifty per 
.month), that the rent of ‘the premises 
now sold is apportioned at Rs. 65/- p.m. 
The proprietors of Nawalkishore Press 
have been informed to attorn to the pur- 
chasers and to pay rent of this portion at 
Rs: 65/- per month to the purchaser from 
the date of the purchase.” 

The defendant Ghisaram as D.W. 2 ad- 
mitted having filed the suit for arrears 
of rent againsz one of the tenants. D.W, 1 
Deendayal, a tenant in occupation of the 
vended property as manager of the 
Nawal Kishore Press, has deposed that 
the defendant-vendee has instituted the 
suit against him for eviction, Under Sec- 
tion 55 (1) (i) of the Transfer of Property 
Act, a seller is bound to give on being so 
required to the buyer or his nominee such 
possession of the property as the nature 
admits. ‘Possession’ here does not neces- 
sarily mean personal occupation but 
might include a landlord’s possession if 


‘the property sold is in the occupation of 


. (contd. on col, 2) 


“Article 538- 
By a vendor of immovable . 
_ property for personal pay- 
ment of unpaid purchase- 
money. 


This Article is not applicable to the 
present case as no time was fixed for 
completing the sale. The relevant clause 
in the sale-deed (Ex. 3) for the payment 
of the unpaid purchase money runs as 
under:— f 

“That the consideration of this sale- 
deed is received in this manner that a 
. sum of Rs, 3,000/- (five thousand only} 
have been ‘received previously and the 
balance amount of Rs. 14,000/- (fourteen 
thousand) have been received in the pre- 
sence of the Sub-Registrar, Ajmer, at the 
time of the execution of the deed and 
nothing now remains due,” 


Three years. 


i 
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the tenant to the knowledge of the buyer. 
The contract of sale might however pro- 
vide for delivery of vacant possession of 
the property even though it is in occuva~ 
tion of a tenant to the knowledge of the 
buyer but no such contract exists in the 
present case. The sale deed Ex. 3 provides 
only for delivery of landlord’s possession 
to the vendee. After the execution and 
registration of the sale deed it was not 
possible for the plaintiff-vendors to evict 
any of the tenants occupying the vended 
property by resort to a suit. The title to 
the property having passed to the buyer 
he alone could have taken action ther2on 
for the eviction of the tenant and such 
action was in fact taken by the buyer as 
is evident from his own statement as 
D.W. 2. By getting the sale deed regiszer- 
ed, the buyer:had acquired the right to 
evict the tenants and had put it out of 
the power of the vendors to evict them. 
In the circumstances, no question of de- 
livery of possession, actual or construc- 
tive, by the vendors arises and it would 
be inappropriate to pass a decree for 
payment of purchase money conditional 
on the delivery of possession as suggested 
by the learned counsel for the appellants. 
By getting sale deed registered, the ven- 
dee took upon himself as the owner of 
the property to evict the tenants and 

` thereby effectively prevented the plain- 
tiff-vendors from suing for eviction. In 
my opinion, therefore, no condition as to 
the delivery of possession can be attach- 
ed to the decree for the recovery of un- 
paid Sale price, 


5. The next contention of the 
learned counsel for the appellants is that 
the suit for personal payment of the un- 
paid purchase money is barred by time 
under Art. 53 of the Limitation Act, 1963, 

-though the suit to enforce vendor’s charge 
for unpaid price is within time. Article 
53 runs as under:-— 


The time fixed for completing the sale, or (where 
the title is accepted after the’ time fixed for 
eompletion) the date of the acceptance.” 


The above clause in the sale-deed shows 
payment of Rs. 14,000/- before the Sub- 
Registrar. In other words, the intention 
of the parties was to pay Rs, 14,000 to 
the vendors at the time of the registra- 
tion before the Sub-Registrar. Admitted- 
ly, the sum of Rs. 14,000 was not paid at 
the time of the registration of the sale- 
deed or at any time prior to that. The 
sale-deed was compulsorily registered on 
16-9-67 by the Sub-Registrar. The ven- 
dors were therefore entitled to claim. 
unpaid purchase money not earlier than 
16-9-67, The Article which is applicable 
to such a case is, in my opinion, Art, 55 
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of the Limitation Act, 1363. The breach 
took place on 16-9-67 and the suit insti- 
tuted on 14-8-70 is within time even for 
{personal decree. 

6. No other point has been press- 
ed before me. 

T. The appeal fails and it is dis- 
missed with costs. 

Appeal dismissed. 
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B. P. BERI, C. J. AND D. P. GUPTA, J. 

M/s. Bhagchand Panju Ram and 
another, Appellants v. Smt, Snehlata and 
others, Respondents. 


‘Civil Misc. Appeal No. 74 of 1967 and 
Civil Mise. Appeal No. 7 ‘of 1968, D/- 
10-1-1974, against judgment and decree 
of G. N. Sharma, Dist. J, (Motor Acci- 
dent Claims Tribunal), Kota, D/- 8-9- 
1967. 

Index Note:— (A) Motor Vehicles 
Act (1939), S. 110-B — Award of Claims 
Tribunal — Bus accident — Death of in- 
jured — Claim for compensation by his 
widow and minor daughter -— Amount of 

~ compensation — Determination of — 
Factors to be considered. 


Brief Note:— (A) The deceased, 26 
years old, after training was posted 
as Additional Munsif Magistrate. At the 
time of his death due to rash and negli- 
gent driving by the accused, he was 
drawing a salary of Rs. 325 per month 
and had bright future prospects before 
him. He was the sole bread-winner of 
the family. He left behind him a yo 
widow and a daughter hardly 3 months 
old. On an application for compensation 
on behalf of the widow end her minor 
daughter the Claims Tribunal 
a sum of Rs. 1,20,000 in al inclusive of 
of Rs. 10,000 on account ‘of pain and 
agony and remaining amount for loss of 
expectation .of life of the deceased. 


Held that where the head of the 
household is killed, as a result of an 
accident, the wife and the child were 
dependant upon him to the extent of his 
earnings and other income less a deduc- 
tion of money spent on the maintenance 
of the husband and his other personal 
meeds. The net contribution of the de- 
ceased to the household was prima facie 
the ‘datum figure’. The likelihood of in- 
creased earnings with definite grade of 
pay and a well defined ladder of promo- 
tion, must be taken into account and then 
the ‘datum figure’ must be increased ac- 
cordingly. 


Taking into consideration the emolus 
ments of the deceased at the time of the 
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death and the reasonable prospects of his 
increased earnings and promotion the 
conclusion arrived at by the Tribunal 
that he was reasonably expected to 
spend, on an average a sum of Rs, 350 
per month on the subsistence of his wife 
and child and as the education of the 
latter, was a reasonable conclusion. As 
the deceased had good prospects of in- 
creased earnings by promotion and 
otherwise, 20 would be a proper multis 
plier of the annual income to apply in 
the circumstances of the case. Thus the 
proper damages to be awarded was to b@ 
obtained by capitalising the amount of 
Rs, 350 per month multiplied by 20 years 
i.e. a sum of Rs. 84,000 and as the injur- 
ed died on the spot immediately after 
the accident took place the award of a 
nominal sum of Rs. 1000 on account of 
pain and agony was sufficient. The de- 
termination of damages by the Tribunal 
by multiplying the ‘datum figure’ of 
Rs. 350 per month by 34 was not based 
on sound principles of law and was an’ 
erroneous estimate of damages to which 
the claimants were entitled. Case law 
discussed, (Para 48) 


Index Note:— (B) Motor Vehicles 
Act (1939), S. 110-B — Award of Claims 


Tribunal — Bus accident — Vicarious 
liability — Accident due to rash and 
negligent act of driver — Death of in- . 


jured — At the relevant time driver was 
driving the vehicle in course of employ- 
ment of the owner — Both the driver 
and the owner of bus-held liable for 
payment of damages io claimants. 
(Paras 49, 50) 


Index Note:— (C) Motor Vehicles 
Act (1939), Ss, 95 (2) (b) and 110-B — 
Liability of insurer — Extent of. 


_ Brief Note:— (C) The liability of the 
insurer under S. 95 (2) (b) (i) in respect 
of a policy of insurance is limited to the 
extent of Rs. 20,000. Therefore where 
the vehicle in question was insured with 
the Life Insurance Corporation of India 
under a policy of Insurance and the 
liability of Corporation itself was limit- 
ed to the sum of Rs. 20,000 regarding 
any one accident the Corporation can- 
not contend that the liability of Rupees 
20,000 should be shared by it along with 
the Indian Mercantile Insurance Co. 
with which the bus in question was also 
alleged to have been insured, in addition 
to being insured with the Corporation. 
(On facts it was found that the insurance 
of the bus in question with Mercantile 
Insurance Co. had been taken after the 
accident: had actually taken place and 
thus that company could not be made 
liable for damages awarded on account 
of the accident in question.) (Para 52) 
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Cases Referred: Chronological Paras 


AIR 1971 SC 1624 = (1971) Supp SCR a 
Sheikhupura Transport Co. Ltd 
Northern India Transporters aaan 
Co. Ltd. 42 

AIR 1970 SC 376 = (1970) 2 SCR 688, C. 
K. ST TENDRIA Iyer v. T. Kunhikuttan 
Nai 41, 47 

(1968) 1 All ER 726 = (1968) 2 WLR 743, 
Fletcher v., Autocar & ae 
Ltd. 

AIR 1966 SC 1750 = (1966) 3 SCR 649, 
Lecter Corporation of Delhi v. Su- 
bhagw 40 

(1965) 1 rei ER 563 = (1965) 2 WLR 455, 
Ward v, James 38 

(1964) 3 All ER 925, T bii v. Toong 
Fong Omnibus Co. Ltd. 35, 45 

(1963) 2 All ER 625 = 1964 AC 326, H. 
West v. Shephard 34 

AIR 1962 SC 1 = (1962) 1 SCR 929, Go- 
bald Motor Service Ltd. v. vomevan 


(1961) 1 QB 222 = (1960) 2 All ER 873, 
Pope v. D. Murphy & Son Ltd. 33 
(1953) 1 All ER 314 = (1953) 1 QB 495, 
- Rushton v. National Coal Board 32 
(1952) 2 TLR 1263, Bird v. Cocking and 
Sons Ltd. 32 
1951 AC 601 = (1951) 2 All ER 448. 
Nance v. British Columbia Electric 
Rly. Co, 30, 39, 40, 46 
1950 E 240 = (1950) 2 All ER 22, Bishop 
v. Cunard White Star Co, Ltd. 29 
1942 AC 601 = (1942) 1 All ER 657, Da- 
vies v. Poweli 31. 39, ee 41, 43 
1941 AC 157 = aa 1 All ER 7 
ham v. Gambling 8 
canals 3 All ER 359 = 1937 AC 826, , Rose 
ord 
1934 All ER 200, Flint v. Lovell 22. 43 
1931 AC 1, Taff Vale Rly. Co. v. Brae 
1900 AC 113, The Owners of the Steam- 
ship “Mediana” v. The Owners, Master 
and Crew of the Lightship “Comet” 3 
(1878) 4 QBD 406, Phillips v. South Wes- 
tern Riy. Co. 21 
(1858) 157 YER 448 = 3 H & N 211, Fank- 
lin v. South Eastern Rly. Co. - 20, 41 


S. R. Sodhi and N. K. Jain, for Ap- 
pellant; R. N. Munshi and S. K. Mal 
Lodha (for Nos. 1 and 2); S. K., Jindal 
(for No. 3); K. K. D. Badgel and S. K 
Kakkar (for No. 4), for Respondents. 


GUPTA, J.:— These two appeals 
arise out of a motor accident, which took 
place on May 3, 1966. Shri Rajbahadur 
Singh reached Kota Junction on the fate- 
ful morning by train and took a cycle 
rickshaw from the railway station to go 
to Bundi bus stand at Kota in order to 
catch the bus for Bundi. He had been 
selected at a competitive examination 
for the Rajasthan Judicial Service, occu- 
pying the fifth position and after under- 
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going the necessary training at Alwar, 
he was posted as Munsif Magistrate. 
Bundi, It was his first assignment in the 
State service and he was to join his 
duties as a Munsif Magistrate on “May 3, 
1966, at Bundi. But destiny willed other- 
wise and while the rikshaw in which 
Shri Rajbahadur Singh was sitting, was 
proceeding from Brij Talkies crossing on 
the slope leading towards the Bundi bus 
stand, a passenger bus, bearing registra- 
tion No. RJR 915 came from behind. The 
bus collided in the first instance with 
Jeep No. DLJ 1329, which was at that 
time parked towards the left side of the 
road and thereafter the bus dashed 
against the rikshaw, which overturned as 
a result of the jolt and Shri Rajbahadur 
Singh was thrown out on the road and 
was run over by the aforesaid bus No. 
RJR 915. Shri Rajbahadur Singh sus- 
tained multiple injuries as a result of tne 
accident, his first three ribs were broken, 
the clavicle bones were fractured and 
the flame of life blew off even before he 
could be removed to the hospital. 


2. Shri Rajbahadur Singh was a 
double M.A. and LL.B. and was 26 yeers 
of age. As mentioned above, he was ap- 
pointed as a Munsif-Magistrate after be- 
ing selected for the post in the Rajas- 
than Judicial Service. He left behind him 
a young widow of about 21 years of age 
and a daughter hardly 3 months old. His 
wife, who was at that time probably 
looking forward to a life of prosperity 
and married happiness, was informed of 
his sad demise and of the fact that Shri 
Rajbahadur Singh could not even reach 
his place of posting on account of the 
unfortunate accident, which overtcok 
him at Kota. Thus all her plans and as- 
pirations were shattered, 


3.. The widow of Shri Rajbahadur 
Singh filed an application for compensa~ 
tion before the Motor Accident Claims 
Tribunal, Kota, on behalf of herself and 
her minor daughter and prayed that a 
sum of Rs. 3,25,000 be awarded by way 
of compensation. The appellants Messrs. 
Bhagchand Panjuram and Sobhag Singh, 
who are respectively the owner and Gri- 
ver of bus No. RJR 915, filed a joint 
written statement, accepted the fact that 
Shri Rajbahadur Singh died on May 3. 
1966, but they denied any responsibility 
for the accident and his death, Accord- 
ing to these defendants appellants <he 
bus No. RJR 915 was not being driven 
rashly or negligently. Their story, as 
mentioned in para 9 of their written 
statement, is that Sobhag Singh was 
driving the bus carefully but the rik- 
shaw in which Shri Rajbahadur Singh 
was sitting, was going very fast on the 
slope ahead of their bus and on account 
of the jolting caused by the sudden ap- 
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plication of brakes by the rikshaw-pul- 
ler, Shri Rajbahadur Singh was throwy 
out, who struck against the bumper of 
the bus in question and then fell down 
on the road and thus got injured. Ac- 
cording to their version, their bus did 
not strike against the rikshaw in which 
Shri Rajbahadur Singh was travelling 
nor any part of his body was run over 
by the bus. They claimed that they were 
not liable to pay compensation and in 
any event the amount of compensation 
claimed was highly exaggerated. 


4, The bus No. RJR 915 was in- 
sured with the Life Insurance Corpora- 
tion of India, who filed a separate writ- 
ten statement, in which it substantially 
reiterated the stand taken up by the 
owner and the driver of the bus and 
submitted, in the alternative, that if at 
all the Corporation was found liable to 
pay damages, its liability could not ex- 
tend to more than half of Rs. 20,000 
under the Motor Vehicles Act, the other 
half to be borne by the Indian Mercan- 
tile Insurance Co. Ltd., with which the 
bus in question was also alleged to have 
been insured, in addition to being insur- 
ed with the Corporation. 


5. Messrs, Indian Mercantile In- 
surance Co, Ltd., submitted in its written 
statement that after the accident in 
question had taken place in the morning 
of May 3, 1966, the owner of the vehicle 
No. RJR 915 approached the Agent of 
that Company at Kota and without dis- 
closing that such an accident had hap- 
pened, requested him for the issuance of 
an insurance policy. The Agent of the 
defendant No. 3 issued a cover note on 
that very day, but inadvertently men- 
tioned the date of issuance as Mav 2, 
1966, instead of May 3, 1966. It was fur- 
ther alleged by defendant No. 3 that the 
owner of the vehicle No. RJR 915, with 
the intention of saving himself from the 
liability of paying compensation and with 
the mala fide intention to unlawfully 
saddle upon the Company the liability for 
the payment of compensation in respect of 
of the said accident, got the cover note 
issued. The owner of the vehicle in ques- 
tion also failed to disclose to their Agent 
at Kota that the vehicle was already in- 
sured with the Life Insurance Corpora< 
tion of India, It was alleged that the sup- 
pression of the fact of the accident which 
had already taken place and of the ex- 
istence of insurance with the Life Insur- 
ance Corporation of India in respect of 
the bus in question for the same period, 
were fraudulent and mala fide acts on 
the part of the owner of the bus and 
further that on’ coming to know of these 
facts, the Company not only refused to 
jssue a policy of insurance in respect of 
the vehicle in question, but also cancell- 
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ed the cover note, which had already 
been issued. It was also pleaded that the 
cover note was void from its very incep- 
tion on account of fraudulent non-dis- 
closure of above mentioned material facts 
by the owner of the vehicle and as no 
certificate of insurance was issued and 
the cover note was also cancelled, the 
contract of insurance did not come into 
existence so far as the Company was con- 
cerned. 


8. The Motor Accident Claims 
Tribunal. Kota, after recording the evi- 
dence led by the parties, by its order 
dated September 8, 1967 awarded a sum 
of Rs. 1,20,000 as compensation to the 
widow and the minor child of the de- 
ceased Shri Rajbahadur Singh including 
Rs. 10,000 for pain and agony, against 
the owner and the driver of bus No. 
RJR 915 as well as against the Life In- 
surance Corporation of India. The claim 
petition against Messrs. Indian Mercan- 
tile Insurance Company Ltd, was dis- 
missed. 


7. The owner and the driver of 
the vehicle in question and the Life In- 
surance Corporation of India have pre- 
ferred two separate appeals before us 
against the aforesaid decision given by 
the Motor Accident Claims Tribunal, 
Kota. It shall be convenient to decide 
both these appeals by a common order 
as they arise out of the same decision of 
the Tribunal. 


8. We have heard the learned 
counsel for the parties and have gone 
through the record of the case. On be- 
half of the owner and the driver of bus 
No. RJR 915 it was argued that the bus 
was not being driven by Sobhag Singh 
either rashly` or negligently but on the 
other hand the rikshaw in which Shri 
Rajbahadur Singh was sitting, was being 
driven rashly and negligently, as it was 
proceeding with great speed and it was 
on account of the sudden application of 
breaks by the rikshaw puller that the 
rikshaw received a jolt and overturned 
and Shri Rajbahadur Singh was thrown 
out resulting in his death. It was also 
argued that the damages in the sum of 
Rs. 10,000 given for pain and agony 
could not have been legally awarded as 
Shri Rajbahadur Singh died immediately 
after the accident even before he could 
be removed to the hospital and further 
that the award of compensation by the 
Tribunal to the tune of Rs. 1,10,000 by 
way of general damages, was grossly ex- 
cessive. 


9. On behalf of the Life Insur- 
ance Corporation of India two submis- 
sions were made, firstly, that the liabi- 
lity of the Insurance Company was 
limited to the sum of Rs. 20,000 only in 
respect of persons other than passengers 
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carried for hire or reward, in view of 
the provisions of Section 95 of the Motor 
Vehicles Act and secomdly, that the vehi- 
cle No. RJR 915 was also.insured with 
the Indian Mercantile Insurance Co. Lid., 
and as such even the amount of Rupees 
20,000 should be shared equally by the 
said Company along with the appellant, 
Life Imsurance Corporation of India. 


10. Let us examine in the first 
instance as to whether Shri Rajbahadur 
Singh died as a result of the rash and 
negligent driving of bus No. RJR 915 by 
the appellant Sobhag Singh. It is the ad- 
mitted case of the parties that Shri Raj- 


bahadur Singh was going in a rikshaw 
over the slope leading from the Brij 
Talkies crossing towards the Bundi bus 


stand at Kota on the morning of May 3, 
1966, at about 10 a.m, when the accident 
took place and that Shri Rajbahadur 
Singh received multiple injuries and 
died as a result thereof even before he 
could be taken to the hospital. What is 
in dispute is as to whether the said acci- 
dent was the result of rash and negligent 
act on the parz of the driver of bus No. 
RJR 915. The evidence in this respect 
has been considered by the Tribunal in 
detail and we have ourselves looked into 
thé evidence on record, Kastoor Chand 
(P.W. 1), whose Jeep was parked at the 
moment on the left side of the road 
leading to the Bundi bus stand, stated 
that he was standing on the road beh'nd 
his Jeep at the time when the accident 
took place, as the driver of his Jeep had 
gone to a nearby restaurant for taking 
-his meals. According to him, the bus in 
questior «which was full of passengers 
and was driven by Sobhag Singh appel- 
lant, came from behind without blowing 
any horn and in the first instance it 
knocked on the right side of his Jeep and 
then it dashed against the rikshaw, 
which was then going a little ahead of 
his Jeep and’ in which Shri Rajbahadur 
Singh was sitting. The rikshaw puller as 
well as the passenger (Shri Rajbahadur 
Singh) were thrown out on the road and 
the front left wheel of the bus ran over 
the ribs of the passenger. The rikshaw 
puller Bhanwar Lal (P.W. 7) has also 
the same story to tell. There is no 
reason to disbelieve the testimony of 
these two eye witnesses of the occur- 
rence. -Kastoor Chand (P.W, 1) is an in- 
dependent person and his presence at the 
spot cannot be doubted, as his Jeep was 
parked at the moment near the place 
where the accident took place. It was 
argued by the learned ccunsel for the 
appellant that the statement of this 
witness should not be believed because 
there is some discrepancy between his 
statements before the Tribunal and in 
the criminal case relating to the 
dent. Whereas he stated before the Ma- 
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gistrate that the right side of the bus 
collided against the left side of the rik- 
shaw, in his statement before the Tribu- 
nal, this witness stated that it was the 
left front side of the bus which struck 
against the right side of the rikshaw. We 
have read the statement of Kastcor 
Chand (P.W. 1) and have also looked in- 
to the photographs relating to the aczi- 
dent, which have been placed on record 
and have been marked Exs. 13 to 17 and 
have been proved by P.W, 5 Mohammed 
Alladin, S. H. O., P. S. Nayapura, Kota, 
and P.W. 6 Bashir Mohammed, the police 
photographer, who took the photographs. 
We have no doubt that the bus No. RJR 
9135 struck against the left side of the 
rikshaw, as rear left wheel of the rik- 
shaw appears to have: been smashed and 
the tyre of that wheel was thrown away 
as a result of the ‘mpact of the accident. 
The discrepancy between left and right 
in the statement of P.W. I Kastoor Chend 
appears to have been caused owing to 
not unusual confusion between right and 
left and we are satisfied that it does not 
in any manner detract the veracity of 
his statement. Further’ P.W. 3 Surendra 
Singh, Mechanical Inspector, Transport 
Department stated that the bus No. RJR 
915 was examined by him a day after 
the accident had taken place and he 


- found that its brakes were not function- 


ing properly and there was no brake oil 
in the master cylinder. He also found 
that the front number plate of the bus 
had a dent and was bent. It is admitted 
position that the brakes of the bus were 
hydraulic and without the availability of 
oi] in the master cylinder, the brakes 
could not work properly.. It is also in 
evidence that telegram Ex. P/5 was sent 
by the partner of the firm, Messrs, Bhag- 
chand Panjuram who owned the bus, to 
the Life Insurance Corporation of India, 
which reads as under:— ; 


“Accident made by RJR 915 at Kota 
on 3rd May, 66 at 10 A.M. One person 
expired— Bhagchand”. 


This telegram is a version of this acci- 
dent given at an early stage of the case 
where self interest had not been able to 
function inventively. We have no reason 
to distrust this significant admission 
which stands unambiguously corroborat- 
ed by oral evidence and photographs. 
There is thus no doubt left in our mind 
that the brakes of the bus No. RJR 915 
were mot functioning properly and fur- 
ther that as it went down the slope to- 
wards the bus stand. it knocked with 
force against the rikshaw in which Shri 
Rajbahadur Singh was travelling on the 
morning on May 3. 1966, and this act on 
the part of Sobhag Singa. who was then 
driving the bus, was certainly rash and 
negligent. 
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11. The next important question 
to be determined is as to whether the 


amount of compensation awarded by the - 


Tribunal to the petitioner respondents is 
excessive? They claimed, as already stat- 
ed above, a sum of Rs. 3,25,000 by way 
of damages inclusive of Rs, 25,000 as 
damages for pain and agony, The Tribu- 
nal awarded a sum of Rs. 1,20,000 in all, 
inclusive of Rs. 10,000 on account of pain 
and agony and remaining amount for loss 
of expectation of life of the deceased. 


12. Before proceeding to consider 
as to what amount of compensation 
would be reasonable in ike facts and cir- 
cumstances of the present case, it would 
be proper first to examine the principles 
which should be applied in estimating 
the amount of damages to be awarded. 

13. Winfield in his treatise on 
“The Law of Tort” (Eighth Edition) has 
stated the principles at page 679 thus:— 

“The basic principle for the measure 
of damages in tort as well as in contract 
is that there should be restitution in in- 
tegrum. Where any injury is to be com- 
pensated by damiges, in settling the 
sum of money to be given for repara- 
tion of damages you should as nearly as 
possible get at that sum of money which 
will put the party who has been injured, 
or who has suffered, in the same position 
as he would have been in if he had not 
sustained the wrong for which he is now 
getting his corripensation or reparation. 
In a case of personal injury this criterion 
can and should be applied to the pecuni- 
ary elements of the plaintiffs loss such 
as his loss of earnings. Indeed compensa- 
tion in the literal sense is no more pos- 
sible than restitution, and what is given 
has been described as notional or theore- 
tical compensation to take the place of 
that which is not possible, namely, ac- 
tual compensation.” Sa 

14. The learned author further 
observes:— 


“The starting point is the amount of 
wages which the deceased was earning. 
the ascertainment of which to some ex 
tent may depend on the regularity of his 
employment, Then there is an estimate 
of how much was required or expended 
for his own personal and living expen- 
ses. The balance will give a datum or 
basic figure which will generally be turn- 
ed into a lump sum by making a num- 
ber of years’ purchase. That sum has te 
be taxed down by having regard to the 
uncertainties. The number of years’ pur- 
chase is left fluid and will vary accord- 
ing to the deceased’s expectation of 
wo“king life-as it was at his death, the 
probable duration of the dependency of 
the dependants and so on. There are in 
fact so many imponderables in each case 
that arithmetic, though a good servant, 
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is a bad master and accordingly a round 
figure should be assessed.” 

15. Munkman in his book “Dama- 
ges for personal injuries and death” 
(Third Edition) page 35 stated as under— 


“In principle, the measure of dama- 
ges for pecuniary loss is the exact 
amount of money which has been lost, or 
Spent, in consequence of the injury 
Now it is easy enough to apply this rule 
in the case of earnings which have actu- 
ally been lost, or expenses which have 
actually been incurred. But in the case 
of future financial loss, assessment is nol 
so easy, In general, this financial loss is 
assessed in much the same way as pros- 
pective loss of earnings in the case of 
living plaintiff: except, of course, that 
the basic figure, instead of being the net 
earnings of the plaintiff, is the net con- 
tribution to the supvort of the plaintiff 
which would have been derived from the 
future income of the deceased, In both 
cases, when the basic figure has been fix- 
ed, an estimate has to be made of the 
probable length of time for which the 
earnings, or contribution, would have 
continued; then a convenient multiple 
bas to be determined—a number of years’ 
purchase—which will reduce the total 
loss to its present value. The ordinary 
chances amd uncertainties of life should 
also be taken into account, but it does 
not necessarily follow that. any deduction 
ought to be made for this reason. Where 
the injured man has deen in good health 
and had excellent prospects, it would be 
legitimate for the court to conclude that 
the risks were slight and might be dis- 
regarded. After all, the court is hot com- 
pelled to exercise its imagination for the 
benefit of the person who has caused the 
loss.” 


16. Kemp & Kemp in their book 
on “The Quantum of Damages” (Second 
Edition) Volume 2 at page 19 have des- 
cribed the general principles as,— 

“The basic figure is the value of the 
dependency. It should usually be possible 
to assess the value of the dependency at 
the date of the deceased’s death with 
some accuracy. Usually the most import- 
ant factor will te the age and expecta- 
tion of working life cf the deceased him- 
self. He is the source of the dependency, 
which could not be in amy event have 
continued beyond the span of his work- 
ing life.-But one must also consider the 
expectation of life of the dependants, 
and in particular where a husband is 
killed, of his widow. The future pros- 
pects of the deceased, if he had not been 
killed, will also affect the multiplier, If 
the deceased had good prospects of ` at- 
taining a much greater wage or salary, 
or of achieving promotion to a much 
better position, the court will apply a 
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higher multiplier. On the other hand the 
court must take account of the uncer- 
tainties of life, particularly where the 
deceased was engaged in some especially 
hazardous employment. The court will 
also make some discount on the ground 
that the dependants get a lump sum 
down and will be able to enjoy the inte- 
rest on it. But h this connection, it is 
submitted, that regard should be had to 
the general depreciation in the purchas- 
ing power of the pound sterling over the 
last fifty years and more, a trend which, 
unfortunately shows mo sign of altering. 
Regard should also be had to the fact 
that the interest will be taxed. Where 
the deceased had good prospects of con- 
siderably increased earnings, the court 
must take into account that the value of 
the dependency would probably have in- 
creased as the deceased’s earnings in- 
creased, The assessment of damages in 
„this type of case, if calculated in terms 
of the annual value of the dependency 
at the date of death, may represent a 
multiplier of twenty or more.” 


17. Prof. Harry Street in his book 
“Principles of the Law of Damages” 
page 59 discussing the law in England 
on the subject stated as under:— 


“The law protects the human per- 
sonality in its psychic phases as well as 
in its economic ones. A man has 
a legal interest entitling him to complain 
if the integrity of his life is impaired 
by tortious acts, not only in regard to 
pain, suffering and disability, but in re- 
gard to the continuance of life for its 
normal expectancy, A man has a legal 
right that his life shall not be shortened 
by the tortious act of another. In case 
of death, damages are recoverable for 
loss of pecuniary benefit. The right of 
each dependant is based on the reason- 
able expectation of pecuniary advantage 
from the continuance of the life of the 
deceased. Obviously it is important to 
determine what contribution the deceas- 
ed has made to the dependants from his 
earnings, and evidence of his household 
financial arrangements should be adduc- 
ed. Equally obviously the discounted 
capital value of the total future contri- 
butions of the deceased based upon his 
- work-life expectancy is relevant. Judges 
frequently speak of the loss of depend- 
ency or loss of contribution, as if this 
is all to which the dependants are en- 
titled. The explanation is twofold: first, 
the judicial urge for simple calculation 
and secondly. the cynical attitude of the 
Judges to working class life.” 

18. Mayne & McGregor on Da- 
mages summarised the law on the sub- 
ject as under:— 

"The court has restricted recovery to 
damages for the loss of the pecuniary 


Bhagchand Panju Ram v. Snehlata (Gupta J.) 


[Prs. 16-18] Raj. 217 


benefit arising from the relationship 
which would be derived from the conti- 
nuance of the life. In short, the measure 
recoverable by a dependant is what is 
often called the value of the depend- 
ency. The basic rule, ever since ac- 
cepted and acted upon, is that the dama- 
ges are to be calculated “in reference to 
a reasonable expectation of pecuniary 
benefit, as of right or otherwise, from the 
continuance of the life.” This enzails 
two consequences of importance: first, 
there is no need for the dependant to 
show that the deceased was under a 
legal liability to support him; second, 
there is no need to show that the depen- 
dant was receiving pecuniary benefit at 
the time of the death, a purely prospec- 
tive loss being sufficient.” 

“The courts have evolved a particu- 
lar method for calculating the value of 
the dependency, or the amount of pecu- 
niary benefit that the dependant could 
reasonably expect to have received. The 
basis is the amount of pecuniary benefit 
that the deceased would have conferred 
upon the dependant in the future. This 
may be calculated by taking the annual 
figure of the dependency, and multiply- 
ing it by the number of years that the 
dependency might reasonably be expect- 
ed to last. This latter figure is generally 
referred to as the multiplier. The result- 
ing amount must then be scaled down by 
reason of two considerations, first that a 
lump sum is being given instead of the 
various sums over the years, and second 
that contingencies might have arisen to 
cut off the benefit prematurely. The me- 
thod adopted by the courts to scale down 
is to take the figure intact of present 
annual dependency and reduce only the 
multiplier. The full amount of future 
contributions cannot be awarded, as this 
would put them in the dependant’s hands 
long before he would otherwise have 
got them and enable him to enjoy the 
interest in the intervening period. What 
must be calculated is the present value 
of the future contributions. The basic 
annual figure will be the amount of the 
wages the deceased contributed to the 
house keeping less the amount out of 
such contribution that has gone towards 
his own maintenance. A multiplier is 
then applied to this annual value of the 
family dependency at the date of the 
death; this multiplier will generally 
represent the number of working years 
that would have remained to the deceas- 
ed less a deduction in this number to 
represent the two factors already dis- 
cussed, It is impossible to state with any 
precision what this multiplier should be 
because of the varying circumstances of 
each case: all that can be said is that the 
number of vears’ purchase in an average 
ease where the parties are not too old 
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or ailing tends to be in the region of 
thirteen to eighteen. Where, however, 
the deceased had good prospects of in- 
creased earnings in the future by pro- 
motion or otherwise, this is accounted 
for by continuing to take the annual 
value of the family dependency at the 
time of death but applying a rather high- 
er multiplier, generally in the region of 
twenty to twenty-two.” 


19. In the “Restatement of the 
Law of Torts” (as adopted and promul- 
gated by the American Law Institute) 
Volume IV, paras 924-925, the law on the 
subject has been summarised as under:— 


“The extent of future harm to the 
earning capacity of the injured person is 
measured by the difference viewed as at 
the time of trial between the value of 
the plaintiffs services as they will be 
in view of the harm and as they would 
have been had there been no harm. This 
difference is the resultant derived from 
reducing to present value the anticipated 
losses of earnings during the period of 
the prospective life the rlaintiff would 
have had but for the defendant’s act. 


In the majority of States, the Eng- 
lish model has been followed and dama- 
ges are determined by the present worth 
of the contributions and «id which the 
deceased probably would have given to 
the survivors had he lived. Under this 
rule a widow and child of the deceased 
can recover the value at the time of trial 
of the amounts which the deceased pro- 
bably , would have earned but for this 
death resulting from the defendant’s act, 
less the amount which he would have 
used for his own purposes. To this 
amount is added an amoumt to compen- 
sate them for the loss of the advice, as- 
sistance, training and guidance which 
they probably would have received, so 
far as those things would have had pe- 
cuniary value. The total represents the 
worth of the deceased’s life in a pecuni- 
ary way to his family. In some of these 
States, the damages are fixed as the pre- 
sent value of the probable earnings cf 


the deceased less his probable personal 
expenses.” 
20. Now let us consider some of 


the decided cases on the subject. The 
judgment delivered by Pollack C. B. in 
Franklin v. South East Rly. Co., (1858) 
157 ER 448 may form the convenient 
starting point for the comsideration of 
the principles regarding award of com- 
pensation or damages for loss of future 
earnings, as it has been cited in several 
subsequent judgments both in England 
as well as in our country. In that case 
the learned Chief Baron adopted the test 
that,— 


“Damages must be calculated in re- 
ference to a reasonable expectation of 
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pezuniary benefit as of right or other- 
wise from the continuance of the life.” 

21. In Phillips v, South Western 
Rly, Co., (1878) 4 QBD 406, Dr. Phillips, 
a doctor of medicine, who had a large 
income, received serious injuries in an 
accident incapacitating him for work. 
James, L. J., delivering the judgment of 
the Ceurt of Appeal, ağproved the fol- 
lowing observations of Field, J. :— 

“The damages to which a man is en- 
titled are the consequences of wrongful 
act by which he suffers. He has done no 
wrong; he has suffered a wrong at the 
hands of the defendants and you must 
take care to give him full fair compen- 
sation for that which he has suffered. 
Dr, Phillips has been and is prevented 
from earning such a sum as you think 
he would have been likely to earn if 
this accident had not happened. That has 
been taken from him end I am at a loss 
to see how the fact that he enjoys a 
considerable income from other sources 
can alter the amount which you ought 
to give him.” 

And added,— 

“That comes to this, you are to com- 
sider what his income would probably 
have been, how long that income would 
probably have lasted, and you are to 
take into consideration the other contin- 
gencies to which a party is liable.” 
Cockburn, C., J., observed in that case— 

“As a general rule. where injury is 
caused to one person by the wrongful or 
negligent act of another, the compensa- 
tion should be commensurate to the in- 
jury sustained.” 


22. In Flint v. Lovell, 1934 All 
ER 200 the Court of Appeal held that 
where the plaintiff’s expectation of life 
has been curtailed owing to the injuries 
caused by the accident, he is necessarily 
deprived of something of value and he 
may recover damages on account of loss 
suffered due to the negligence of another. 

23. Greer, L, J., observed in that 
case, 

“There is no doubt that he has lost the 
prospect of an enjoyable, vigorous, and 
happy old age which I am satisfied on 
the medical testimony might have gone 
on far a number of years if this unhappy 
accident had not occurred.” 

24, Earl of Halsbury, L. C., deli- 
vering his speech in the House of Lords, 
in the Owners of the Steamship “Medi- 
ana” v. The Owners, Master and Crew of 
the Lightship “Comet”, 1900 AC 113 ob- 
served as under:— 

"Of course the whole region of in- 
quiry into damages is one of extreme 
difficulty. You very often cannot even 
lay down any principle upon which you 
can give damages: Take the most fami- 
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liar and ordinary case: how is anybody 
to measure pain and suffering in money’s 
count? Nobody can suggest that you can 
by amy arithmetical calculation establish 
what is the exact amount of money 
which would represent such a thing as 
the pain and suffering which a person 
has undergone by reason of an accident. 
Im truth, I think it would be very argu- 
able to say that a person would be en- 
titled to no damages for such things. 
What manly mind cares about pain and 
suffering that is past? But nevertheless 
the law recognises that as a topic upon 
which damages may be given.” 

25. In Taff Vale Rly. Co. v. Jen- 
kins, 1931 AC 1 Viscount Haldane, L. C., 
propounded the law as under:— 

“The basis is not what has been call- 
ed solatium, that is to say, damages 
given for injured feelings or on the 
ground of sentiment, but damages based 
on compensation for a pecuniary loss. 
But then loss may be prospective, and it 
is quite clear that prospective loss may 
be taken into account.” 

26. Lord Atkinson concurred and 
observed:— 

“I think it has been welt established 
by authority that all that is necessary (is) 
that a reasonable expectation of pecuni- 
ary benefit should be entertained by the 
person who sues. It is quite true that the 
existence of this expectation is an infer- 
ence of fact—but I wish to express my 
emphatic dissent from the proposition 
that it is necessary that two of the facts 
without which the inference cannot be 
drawn. are, first, that the deceased earn- 
ed money in the past, and, second, that 
he or she contributed to the support of 
the plaintiff. These are, no doubt, preg- 
nant pieces of evidence, but they are 
only pieces of evidence; and the neces~ 
sary inference can I think be drawn from 
circumstances other than and different 
from them.” 

27. In Rose v. Ford, (1937) 3 All 
ER 359 Lord Wright in his speech in the 
House of Lords expressed thus:— 

“I think he has a legal interest en- 
titling him to complain if the integrity of 
his life is impaired by tortious acts, not 
only in regard to pain, suffering, and 
disability, but also in regard to the con- 
tinuance of life for its normal expect- 
ancy, A man has a legal right that his 
life should not be shortened by the tor- 
tious act of another. His normal expect- 

_aney of life is a thing of temporal value, 
so that its impairment is something for 
which damages should be given.” 

In that case Lord Rusell of Killowen 
made the following significant observa- 
tion:— 

“I am of opinion that, if a person’s 
expectation of life is curtailed, he is ne- 
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cessarily deprived of something of value, 
and that, if that loss to him is occasion- 
ed by the negligence of another, that 
eee is liable to him in damages for the 
oss.” 

It was also observed that the death of 
the injured person obviates to some ex- 
tent the necessity of medical evidence 
that the accident has shortened the per- 
son’s life. 

28. In Benham v. Gambling, 1941 
AC 157 Viscount Simon, L. C., giving the 
unanimous verdict on behalf of the House 
of Lords, spoke thus:— 


“The question thus resolves itself 


‘into that of fixing a reasonable figure to 


be paid by way of damages for the loss 
of a measure of prospective happiness. 
In assessing damages for this purpose, 
the test is not subjective and the right 
sum to award depends on an objective 
estimate of what kind of future on earth 
the victim might have enjoyed, whether 
he had justly estimated that future -or 
not. The damages is in respect of loss of 
life, not of loss of future pecuniary pros- 
pects.” 


29. In Bishop v. Cunard White 
Star Co. Ltd., 1950 P 240, Hodson J. ob- 
served :— 

“The number of years’ purchase is 
left fluid, but I do not think that that 
number is to be materially reduced by 
consideration of the hazardous nature of 
the occupation of the deceased men.” 


30. In Nance v. British Columbia 
Electric Railway Co., $951 AC 601 Vis- 
count Simon delivering the judgment of 
the Privy Council summed up the law 
on the subject as under:— 


“If the deceased had not been killed, 
but had eked out the full span of life to 
which in the absence of the accident he 
could reasonably have looked ` forward 
what sums during that period would he 
probably have applied out of his imcome 
to the maintenance of his wife and fa- 
mily ? It is necessary first to estimate 
what was the deceased man’s expecta- 
tion of life if he had not been killed 
when he was; and next what sums dur- 
ing these years he would probably have 
applied to the support of his wife, In fix- 
ing x, regard must be had not only to his 
age and bodily health, but to the possi- 
bility of a premature determination of 
his life by a later accident. In estimating 
future provision for his wife, . the 
amounts he usually applied in this way 
before his death are obviously relevant, 
and often the best evidence available; 
though not conclusive, since if he had 
survived; his means might have expand- 
ed or shrunk, and his liberality might 
have #rown or wilted. Supposing by this 
method, an estimated annual sum of y 
is arrived at as the sum which woud 
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have been applied for the benefit of the 
plaintiff for x more years, the sum to be 
awarded is not simply y multiplied by 
x, because that sum is a sum spread over 
a period of years and must be discounted 
so as to arrive at its equivalent in the 
form of a lump sum payable at his death 
as damages. Then a deduction must fur- 
ther be made for the benefit accruing to 


the widow from the acceleration of her - 


interest in his estate on his death.” 

31. Then again the general prin- 
ciples governing the assessment of da- 
mages were enunciated by Lord Wright 
in his speech in the House of Lords, in 
Davies v. Powell, 1942 AC 601:— 


“The damages are to be based on 
the reasonable expectation of pecuniary 
benefit or benefit reducible to money 
value. The actual pecuniary loss of each 
individual entitled to sue can only he 
ascertained by balancing, on the one 
hand, the loss to him of the future pecu- 
niary benefit, and, on the other, any pe- 
cuniary advantage which from what- 
ever source comes to him by reason of 


death. The estimating of the pecuniary’ 


loss of the dependant may depend on 
data which cannot be ascertained with 
certainty and must be matter of esti- 
mate or even partly of conjecture. There 
is no question here of what may be call- 
ed sentimental damage, bereavement or 
pain or suffering. It is a hard matter of 
pounds, shillings and pence, subject to 
the element of reasonable future proba- 
bilities, The starting point is the amount 
of wages which the deceased was earn- 
ing, the ascertainment of which to some 
extent may depend on the regularity of 
his employment. Then there is an esti- 
mate of how much was required or ex- 
pended for his own personal and living 
expenses, The balance will give a datum 
or basic figure which will generally ke 
turned into a lump sum by taking a cer- 
tain number of years’ purchase That 
sum, however, has to be taxec down by 
having due regard to.uncertainties, for 
instance, that the widow might have 
again married and thus ceased to be de- 
pendent, and other like matters of specu- 
lation and doubt.” 


32. In Rushton v. National Coal 
Board, (1953) 1 All ER 314 Singleton, 
L. J., observed:— 

“Every member of this court is an- 
xious to do all he can to ensure that the 
damages are adequate for the injury 
suffered, so far as they can be compen- 
sation for an injury, and to help the 
parties and others to arrive at a fair and 
just figure in all the circumstances. It is 
impossible to standardise damages, but it 
is the duty of this court to see that, so 
far as possible, the same gemeral princi- 
ples are followed and the same approach 
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is ensured for all defendants in a case 
of this kind. More than that the court 
cannot do.” 


He also quoted with the approval the 
following observations of Birkett, L. J., 
in Bird v. -Cocking & Soms Ltd., (1952) 2 
TLR 1263:— 

“The assessment of damages in 
cases of personal injuries is, perhaps, 
one of the most difficult tasks which a 
Judge has to perform. The task is so 
difficult because the elements which 
must be considered in forming the as- 
sessment in any given case vary so infi- 
nitely from other.cases that there can he 
no fixed and unalterable standard for as- 
sessing the amounts for those particular 
elements. The courts have been making 
these assessments over many years, and 
I think that they do form some guide to 
the kind of figure which is appropriate 
to the facts of any particular case, and 
when, therefore, a particular matter 
comes for review one of the questions is, 
how does this accord with the general 
run of assessments made over the years 
in comparable cases?” 


In Rushton’s case, (1953) 1 All ER 314 
Birkett, L, J. also made the following 
observations: — 

“The courts have been compelled by 
the logic of circumstarces ‘to decree that 
their only possible course in cases of 
personal injury is to award damages in 
money, and, that being so, it is useful to 
look at comparable cases to see what 
other minds have done and so gather the 
general consensus of opinion as to the 
amount which an injured person in the 
present state of society ought to be 
awarded,” 

33. In Pope v. D. Murphy & Son 
Ltd., (1961) 1 QB 222 it was observed:— 

“In my view the proper approach to 
this question of loss of earning capacity 
is to compensate the plaintiff for what 
he has in fact lost the prospect of earn- 
ing from his business over the period of 
time that he might otherwise, apart from 
the accident, have reasonably expected 
to earn. I think that, apart from the ac- 
cident and again, of course, subject to 
the ordinary changes and chances of life, 
he is entitled to claim damages over his 
normal expectation of life. If I were to 
hold anything else, I feel very strongly 
that I should be giving the tortfeasor, 
the benefit of his own wrong. and (that) 
I decline to do.” 

34. In H. West v, Shephard, . 
(1965) 2 All ER 625 Lord Morris deli- 
vering his speech in the House of Lords, 
stated:— 

“My Lords, the damages which are 
to be awarded for a tort are those which 
“so far as money can compensate”, will 
give the injured party reparation for the 
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wrongful act and for all the natural and 
direct consequences of the wrongful act. 
The words “so far as money can com- 
pensate” point to the impossibility of 
equating money with human suffering or 
personal deprivations. A money award 
can be calculated so as to make: good a 
financial loss, Money may be awarded 
so that something tangible may be pro- 
cured to replace something else of like 
nature which has been destroyed or lost. 
But money cannot renew 
frame that has been battered and shat- 
tered. All that Judges and courts can do 
is to award sums which must be regard- 
ed as giving reasonable compensation. In 
the process there must be the endeavour 
to secure some uniformity in the general 
method of approach. By common assent 
awards must be reasonable and must be 
assessed with moderation, Furthermore, 
it is eminently desirable that so far as 
possible comparable injuries should be 
compensated by comparable awards.” 

35. In Singh v. Toong Fong Om- 
nibus Co. Ltd., (1964) 3 All ER 925, Lord 
Morris, delivering the judgment of Privy 
Council, observed:— 

“It is but to recognise that, since in 
a court of law compensation for physical 
injury can only be assessed and fixed in 
monetary terms, the best that courts can 
do is to hope to achieve some measure 
of uniformity by paying heed to any cur- 
rent trend of considered opimion. As far 
as possible it is desirable that two liti- 
gants whose claims correspond should 
receive similar treatment just as it is de- 
sirable that they should both receive 
fair treatment. Those whom they sue are 
no less entitled.” 


36. In Fletcher v, Autocar & 
Transporters Ltd., (1968) 1 Al ER 726, 
Lord Denning, M. R. observed:— 

“In the first place, I think that he 
has attempted to give a perfect compen- 
saticn in money, whereas the law says 
that he should not make that attempt. 
It is an impossible task, He should give 
a fair compensation. In order to give him 
fair compensation, I should have thought 
that he should be given a sum which 
would ensure that he would not, within 
reason, want for anything that money 
could buy; and that his wife should be 
able to live for the rest of her life in 
the comfort that he would have provid- 
ed for her; and that any savings that he 
would have made if uninjured would be 
available for his family.” 


37. In the same case Salmon, 
L. J., observed:— ‘ 

“To my mind the damages awarded 
should be such that the ordinary sensi- 
ble man would not instinctively regard 
them as either mean or extravagant, but 
- would consider them to be sensible and 
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fair in all the circumstances. With the 
fall in value of money, present day 
awards of damages for really serious in- 
juries tend, in my opinion, to be too 
low. One has to regard as a whole the 
plaintiff's general physical and mental 


state resulting from the accident and 
give him fair compensation for that.” 
38. In Ward v, James, (1965) 1 


All ER 563 Lord Denning made the fol- 
lowing significant observations:— 


._ “These recent cases show the de- 
sirability of three things: First, assess- 
ability. In cases of grave injury, where 
the body is wrecked or the brain des- 
troyed, it is very difficult to assess a 
fair compensation in money, so difficult 
that the award must basically be a con- 
ventional figure, derived from experience 
or from awards in comparable cases. 
Secondly, uniformity. There should be 
some measure of uniformity in awards 
so that similar decisions are given in 
similar cases; otherwise there will be 
great dissatisfaction in the community 
and much criticism of the administration 
of justice. Thirdly. predictability. Parties 
would be able to predict with some mea- 
sure of accuracy the sum which is likely 
to be awarded in a particular case, for 
by this means cases can he settled peace- 
ably and not brought to court, a thing 
very much to the public good.” 

39. The same principles. which 
have been enunciated by the Courts in 
England for award of compensation, 
have been adopted by the Supreme Court 
in this country, In Gobald Motor Service 
Lid. v. ` Veluswami, AIR 1982 SC 1, 
Subba Rao, J., as he then was, cited with 
approval, the observations of Lord 
Wright in 1942 AC 601 and Viscount Si- 
mon in 1951 AC 601 and deduced. the 
following principles:-~— 

“At first the deceased man’s expec- 
tation of life has to be estimated having 
regard to his age, bodily healtn and the 
possibility of premature determination 
of his life by later accidents: secondly, 
the amount required for the future pro- 
vision of his wife shall be estimated hav- 
ing regard tc the amounts he used to 
spend on her during his lifetime, and 
other circumstances, thirdly, the esti- 
mated annual sum is multiplied by the 
number of years of the man’s estimated 
span of life, and the said amount must 
be discounted so as to arrive at the equi- 
valent in the form of a lump sum pay- 
able on his death; fourthly, further de- 
ductions must be made for the benefit 
accruing to the widow from the accele- 
ration of her interest in his estate and, 
fifthly, further amounts have to be de- 
ducted for the possibility of the wife dy- 
ing earlier if the husband had lived the 
full span of life; and it should also be 
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taken into account that there is the 
possibility of the widow remarrving 
much to the improvement of her finan- 
cial position. It would be seen from the 
said mode of estimation that many im- 
ponderables enter into the calculation. 
Therefore, the actual extent of the pecu- 
niary loss to.the respondents may de- 
pend upon data which cannot be ascer- 
tained accurately, but must necessarily 
be an estimate, or even partly a conjec- 
ture. Shortly stated, the general princi- 
ple is that the pecuniary. loss can be as- 
certained only by balancing on the one 


hand the loss to- the claimants of the 
future pecuniary benefit and on the 
other any pecuniary advantage which 


from whatever source comes to them by 
reason of the death, that is, the balance 
of loss and gain to a dependant by the 
death must be ascertained.” 


40. In Municipal Corporation of 
Delhi v. Subhagwanti, AIR 1966 SC 1750 
Ramaswami, J., cited with approval 
the passages extracted above by us from 
the decisions of Lord Wright in 1942 AC 
601 and of Viscount Simon in 1951 AC 
601. In that case the Supreme Court held 
that correct principles had been applied 
in the estimation of damages on the 
basis that Ram Prakash deceased who 
was 30 years old at the time of the acci- 
dent must have spent Rs, 150 per month 
on the subsistence and education of the 
children and the income was capitalised 
for a period of 15 years and thus the 
amount of Rs. 27,000 as compensation 
was arrived at. 


41, Again in C, K. Subramonia 
Iyer v. T. Kunhikuttan Nair, AIR 1970 
SC 376 the Supreme Court,. while rely- 
ing upon the observations of the House 
of Lords in 1942 AC 601 and the Privy 
Council in 1931 AC 1, observed:— 


“In ascertaining pecuniary loss caus- 
ed to the relations, it must be borne in 
mind that these damages are not to be 
given as solatium but are to be given 
with reference to a pecuniary loss.” 
-Their Lordships also quoted with ap- 
proval the following observations of 
Pollock, C. B., in (1958) 157 ER 448:— 


“We do not say that it was necessary 
that actual benefit should have been de- 
rived: a reasonable expectation is encugh 
and such reasonable expectation might 
well exist, though from the father, not 
being in need, the son had never done 
enything for him. On the other hand 
there has been a loss of sensible and ap- 
preciable pecuniary benefit, which might 
have been reasonably expected from the 
esntinuance of the life.” 

The Supreme Court summed up the law 
on the point in C. K. S, Iyer’s case, AIR 
1970 SC 376 as underi— . 
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“There can be no exact uniform rule 
for measuring the value of the human 
life and the measure of damages cannot 
be arrived at by precise mathematical 
calculations but the amount recoverable 
depends on the particular facts and cir- 
cumstances of each case. The life expect- 
ancy of the deceased or of the beneficiaries 
whichever is shorter is an important 
factor. Since the elements which go to 
make up the value of the life of the de- 
ceased to the designated beneficiaries are 
necessarily personal to each case, in the. 
very nature of things, there can be no 
exact or uniform rule for measuring the 
value of human life. In assessing dama- 
ges, the Court must exclude all conside- 
rations of matter which rest in specula- 
tion or fancy though conjecture to some 
extent is inevitable.” 

42. In M/s. Sheikhupura Trans- 
port Co, Ltd. v, Northern India Trans- 
porters Insurance Co, Ltd., AIR 1971 SC 
1624, it was observed:— 

“The pecuniary loss to the aggriev- 
ed party would depend upon data which 
cannot be ascertained accurately but 
must necessarily be an estimate or even 
partly a conjecture.” 

43. As regards the powers of the 
appellate court while dealing with an 
award for compensation on the question 
of the amount of damages. Greer, L. J., 
in 1934 All ER 200 stated that:-— 

“Tt will be necessary that this court 
should be convinced either that the 
Judge acted on some wrong principle of 
law, or that the amount awarded was so 
extremely high or so very small as to 
make it, in the judgment of this court, 
an entirely erroneous estimate of the 
damages to which the plaintiff is en- 
titled.” i ; 

44, On this subject Lord Wright 
in 1942 AC 601 spoke thus:— 

“In effect .the court, before it inter- 
feres with an award of damages, should 
be satisfied that the Judge has acted on 
a wrong principle of law, or has mis- 
aporehended the facts, or has for these 
or other reasons made a wholly errone- 
ous estimate of the damage suffered, It 
is not enough that there is a difference 
of opinion or preference. The scale must 
go down heavily against the figure at- 
tacked if the appellate court is to inter- 
fere, whether on the ground of excess 
or insufficiency.” 

45. In (1964) 3 All ER 925 Lord 
Morris laid down that the appellate 
court should interfere only if— 

“Tt is shown that the award in the 
preserit case was so much out of line 
with a discernible trend or pattern of 
awards in reasonably comparable cases 
that it must be regarded as having been 
a wholly erroneous estimate.” . 
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46. In 1951 AC 601 Viscount Si- 
mon, delivering the judgment of Judicial 
Committee of the Privy Council laid 
down the principles, which should be ob- 
served by the appellate court in decid- 
ing whether it is justified in disturbing 
the finding of the court of first instance 
as to the quantum of damages:— 

“The appellate court is not justified 
in substituting a figure of its own for 
that awarded below simply because it 
would have awarded a different figure 
if it had tried the case at first instance. 
Even if the Tribunal of first instance 
was a Judge sitting alone, then before 
the appellate court can properly inter- 
vene, it must be satisfied either that the 
Judge, in assessing the damages, applied 
a wrong principle or law (as by taking 
into account some irrelevant factor or 
leaving out of account some relevant 
ore); or, short of this, that the amount 
awarded is either so inordinately low or 
so inordinately high that it must be a 
wholly erroneous estimate of the dama- 
ges.” 


47. The Supreme Court in C. K. 
a Iyers case, AIR 1970 SC 376 observ- 
ed:— - 


“In the matter of ascertainment of 
damages, the appellate court should be 
slow in disturbing the findings reached 
by the Courts below, if they have taken 
all the relevant facts into consideration.” 


48. We may now consider the 
facts and circumstances of the present 
case for determining the amount of com- 
pensation to be awarded in the light of 
the principles mentioned above. Shri 
Rajbahadur Singh was a double M.A. 
and LL.B., he was selected in the com- 
petitive examination for appointment to 
the Rajasthan Judicial Service and had 
secured the 5th position. Thereafter he 
underwent 9 months’ training at Alwar 
and by the order Ex. 4 issued by the 
High Court he was posted as Additional 
Munsif-Magistrate No, 3 Bundi with 

‘teffect from May 3, 1966. It is also not 
disputed that the grade of the post of 
the Munsif-Magistrate at the relevant 
time was Rs. 250-25-750, but soon there- 
after it was revised to Rs. 285-25-510-EB- 
25-560-30-800. He was further entitled 
to dearness allowance @ Rs. 50 per 
month. At the time of his death Shri 
Rajbahadur Singh was drawing a sum of 
Rs, 325 per month as his salary and had 
bright future prospects before him. He 
was at that time a young man, 26 years 
of age, enjoying sound health. There is 

‘Ino doubt that the string of life of a pro- 
mising and brilliant young man was thus 
cut short at the very inception of his 
career, In the course of time he was 
likely to be promoted as Civil Judge and 
thereafter as District Judge. He had defi- 
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nitely the prospects of a successful and 
well paid employment with ample chan- 
ces of promotion and increased emolu- 
ments, the bemefit of which would have 
been certainly available to his wife and 
child but his dependants were deprived 
of the same on account of his untimely 
death. Moreover here is a case of total 
dependance of the widow and the young 
child upon the support of the deceased, 
who was the sole bread winner of the 
family. In such circumstances, where the 
head of the household is killed, as a 
result of an accident, the wife and child 
are dependant upon him to the extent of 
his earnings and other income less a de- 
duction of money spent on the mainten- 
ance of the husband and his other per- 
sonal needs. The met contribution of the 
deceased to the household is prima facie 
the ‘datum figure’ in the words of Lord 
Wright. The likelihood of increased earn- 
ings with definite grade of pay and a 
well-defined ladder of promotion, must 


be taken into account amd then the 
‘datum figure’ must be increased ac- 
cordingly. The learned Tribunal after 


taking into consideration the emoluments 
of Shri Rajbahadur Singh at the time of 
his death and the reasonable prospects 
of his increased earnings and promotion, 
considered that he was reasonably ex- 
pected to spend, on an average a sum 
of Rs. 350 per month on the subsistence 
of his wife and child and on the educa- 
tion of the latter. We havé no reason to 
differ from the finding arrived at by the 
Tribunal in this respect. As the deceas- 
ed had good prospects of increased earn- 
ings in the future, by promotion and 
otherwise, in our opinion, 20 would be a 
proper multiplier of the annual income 
to apply in the circumstances of the pre- 
sent case. In this view of the matter, the 
proper measure of damages to be award- 
ed to the respondents Nos, 1 and 2 
should be obtained by capitalising the 
amount of Rs. 350 per month multiplied 
by 20 years, ie. a sum of Rs, 84,000. The 
same result would be arrived at by em- 
ploying the other method utilised for the 
purpose of assessment of damages. Shri 
Rajbahadur Singh was drawing a sum of 
Rs. 325 per month at the time of his 
death out of which he might have spent 
a sum of Rs. 125 on himself and the re- 
maining amount of Rs. 200 might have 
been spent by him on the maintenance 
of his wife and child. Thus, the annual 
value of the dependancy at the time of 
his death must be considered to be 
Rs, 2,400. Then, taking into consideration 
his good health and age at the time of his 
death, it can be fairly estimated that he 
could. be expected to have lived for 35 
years more and multiplying the figure of 
Rs. 2,400 with 35, the damages payable 
to his dependants should be assessed at 
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Rs. 84,000. This figure need not be dis- 
counted in the present case on account 
of lump sum payment, due to the fact 
that he had excellent prospects of pro- 
motion and considerably increased future 
earnings and further the general depre- 
ciation in the purchasing power of the 
rupee must also be taken into considera- 
tion. The Tribunal multiplied the ‘datum 
figure of Rs. 350 per month by 34 and 
reduced the figure of Rs. 1,42,800 so 
arrived at by it to Rs, 1,10,000. In our 
opinion, the manner in which the Tribu- 
nal arrived at the figure of Rs. 1,10,000 
as damages is not based on sound prin- 
ciples of law and further the same is in- 
ordinately high and must be considered 
to be an erroneous estimate of damages 
to which the respondents are entitled. 
The Tribunal also awarded a sum of 
Rs. 10,000 on account of pain amd agony. 
But, as stated above, Shri Rajbahadur 
Singh died on the spot, immediately 
after the accident took place and the 
award of a nominal sum of Rs. 1000 on 
this score would meet the ends of jus- 
tice. As mentioned above, the respon- 
dents are entitled to a sum of Rs. 84,000 
as compensation for loss of pecuniary 
benefit from the deceased, besides the 
sum of Rs. 1,000 in respect of pain and 
agony. 


49. We have already held that 
Shri Sobhag Singh appellant who was 
driving the vehicle No, RJR 915 at the 
time of the accident did so in a rash and 
negligent manner and as such he is 
liable for payment of damages to the 
respondents Nos. 1 and 2. 

50. The next question that arises 
is about the liability of the owner of the 
bus, M/s, Bhagchand Panjuram. It would 
be sufficient to say in this respect that 
Sobhag Singh was driving the vehicle at 
the relevant time in the course of his 
employment and on behalf of his master 
and as such the owner of the vehicle 
was also liable for damages caused on 
account of the negligence of the driver 
in the course of his employment. Both 
the appellants M/s. Bhagchand Panjuram 
and Sobhag Singh are, therefore, liable 
a payment of damages to the respon- 

ents, i 


51. We would now proceed to 
consider the other appeal filed by the 
Life Insurance Corporation of India. The 
first submission made on behalf of the 
Corporation, namely, that in view of the 
provisions of Section 95 (2) (b) of the 
Motor Vehicles Act the liability of the 
insurer is limited to the extent of Rupees 
20.000 is well founded, Section 95 (2) (b) 





of the Motor Vehicles Act, as it stood at, 


the relevant time, was as under:— 


“95, (2) Subject to the proviso to 
sub-section (1) a policy of insurance 
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shall cover any liability incurred in res- 
pect of any one accident up to the fol- 
lowing limits, namely:— 

(a) x x x 

: (b) where the vehicle is a vehicle in 

which passengers are carried for hire or 
reward or by reason of or in pursuance 
of a contract of employment— 

(i) in respect of persons other than 
passengers carried for hire or reward, a 
limit of twenty thousand rupees in all.” 


52. Thus the liability of the in- 
surer should have been limited to the 


. extent of Rs, 20,000 only and this posi- 


tion of law was not disputed by the res- 
pondents either before the Tribunal or 
before us. But the second submission 
made on behalf of the Corporation, 
namely, that the vehicle No. RJR 915 
was also insured with the Indian Mer- 
eantile Insurance Co. Ltd., and as such 
the amount of Rs. 20,000 should be shar- 
ed equally by the said Company along 
with the Corporation, does mot appear 
to be correct, From the evidence of Har- 
bans Singh D.W.-4 and Devendra Kumar 
D.W, 5 and the documents Ex. B-2 and 
Ex. B-3 on record, it is apparent that the 
vehicle No. RJR 915 was already insur- 
ed with Life Insurance Corporation of 
India for the. same period and further 
that the cover note was obtained by the 
owner of the vehicle from the Inspector 
of the Indian Mercantile Insurance Com- 
pany Ltd., by misrepresentation after the 
accident in question had taken place. 
Bhagchand, a partner of the firm M/s. 
Bhagchand Panjuram admitted in his 
letter Ex, B-3 that although the cover 
note in respect of the alleged insuramce 
policy with the Indian Mercantile Insur- 
ance Company Ltd. was issued on 3rd 
May, 1966 but the period of insurance 
was inadvertently mentioned therein as 
commencing from 2nd May, 1966 and 
further the fact that the vehicle in ques- 
tion was already insured with the Life 
Insurance Corporation, was not disclosed 
to the Inspector of the aforesaid Com- 
pany and the owner of the vehicle as 
well as the Insurance Company treated 
the cover note as cancelled from -its very 
inception. In view of the evidence on 
record we agree with the learned Tri- 
bunal that the insurance of the vehicle 
in question with the Indian Mercantile 
Insurance Co, Ltd., appears to have been 
taken after the accident had actually 
taken place and thus the Company would 
not be made liable in respect of damages 
awarded on account of the accident in 
question. Further we are inclined to hold|- 
that the provisions of Section 95 (2) (b) 
(i) of the Motor Vehicles Act have the 
effect of limiting the liability of the in- 
surer in respect of a policy of insurance 
to Rs. 20,000 and there is no basis for 


1974 


the submission of the learned counsel 
for the Corporation that the aforesaid 
limited liability should be shared by the 
Corporation along with the Indian Mer- 
cantile Insurance Co. Ltd. The vehicle 
in question was insured with the Life 
‘Insurance Corporation of India under a 
policy of insurance and the liability of 
the Corporation itself was limited’ to the 
sum of Rs. 20,000 on account of the 
aforesaid provisions regarding any one 


mnie 
The result is that both the 
Pees are partly alloweca and the award 
passed by the Motor Accidents Claims 
Tribunal, Kota, is modified to a sum of 
Rs. 85,000 as against the appellants, 
Messrs Bhagchand Panjuram and Sobhag 
Singh, while the said award as against 
the appellant M/s. Life Insurance Corpo- 
ration of India is modified and limited 
te a sum of Rs. 20,000, The parties shall 
get proportionate costs in appeal No. 74 
of 1967 while in appeal No. 7-of 1968 
the parties are left to bear their own 
costs. 
Appeals partly allowed. 
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- Bhagwati Lal and others, Appellants 

v. Bhorelal and others, Respondents. 


Second Appeal No. 400 of 1970, D/- 
1-3-1974, against judgment.and decre: of 
Soham Raj Kothari, Addl. Dist. J., Ganga- 
pur, D/- 12-9-1970. 


Index Note:— (A) Partition Act 
(1893), S. 4 — Suit for partition by un- 
divided member — Provisions of section 
apply and benefits thereunder can be 
claimed — (X-Ref:— T. P. Act (1882), 
S. 44). 


Brief Note:— (A) A member of an 
undivided family who has filed a suit 
for partition against a stranger defendant 
is entitled to the benefit of Section 4 of 
the Act even in a case where the defen- 
dant stranger does not claim his share by 
partition of a dwelling house. Therefore 
his application for purchase of the share 
transferred, to a stranger is maintainable. 
(Conflict of decisions indicated), 

(Para 26) 

Held, in the facts of the case, the 
defendant by making an offer to purchase 
the plaintiff's share in the dwelling house 
made a claim for partition and he would 
be deemed to have asked for a partition 
and, therefore. too the condition “such 
transferee sues for partition” was ful- 
filled. , {Para 31) 


Index Note:—* (B) Partition Act 
(1893), S. 4 —- Dwelling house — It does 
not cease to be such by grant of tenancy. 
CR/CR/B196/74/MVJ ` i 
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a tenancy, a house which is otherwis> a 
residential house of the members of the 


undivided family owning it, does not 
cease to be a dwelling house. Case law 
discussed. (Para 34) 
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JUDGMENT :— This appeal paises an 
interesting question as to the interpreta- 
tion of Section 4 (1) of the Par*ition Act 
(IV of 1893) (which will hereinafter be 
referred to as ‘the Act’), 
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2. Plaintiff Moola and defendants 
Nos. 1 and 2 Potu and ‘Loharey were 
members of an undivided family, Moola’s 
father Bholuram - and defendants Potu 
and Loharey’s father Kundan were first 
cousins, The family owned a house in 
Karauli. Moola had half share and Potu 
and Loharey had jointly half share in 
the house, Defendants Nos, 1 and 2 mort- 
gaged their undivided half-share with 
Fakiralal and Ghisiya Lal for a sum of 
Rs. 1,500 by a registered mortgage deed 
dated 17-5-1967. The whole of the house 
was, however, in possession of Gannulal 
and Devilal whom it had been rented 
out, about 10 years prior to the mortgage. 
Plaintiff Moola filed the present suit in 
the Court of Munsiff, Karauli on 22-1-68 
for partition and separate possession of 
his half share in the house. On 16-3-1968, 
defendants Nos. 1 and 2 redeemed the 
mortgage and sold their half . share to 
Bhagwatilal and his brothers Haricharan- 
lal and Gopal Prasad, sons of the erst- 
while tenant Devilal by. a registered sale 
deed dated 16-3-1968, Consequently the 
plaintiff amended the plaint on 6-5-1968 
by substituting the aforesaid purchasers 
Bhagwatilal, Haricharan Lal and Gopal 
Prasad as defendants 3, 4 and 5 respec- 
tively in place of the mortgagees Fakira- 
Jal and Ghisiya Lal. All the defendants 
resisted the plaintiffs suit. Defendants 
Nos. 3, 4 and 5 pleaded inter alia in their 
joint written statement that the defen- 
dants Nos. 1 and 2 had offered to sell 
their half share in the house to the plain- 
tiff and in the alternative also offerred to 
purchase his share, but ‘the plaintiff re- 
mained silent and thereupon defendants 
Nos. 1 and 2 sold their share to them 
after redeeming the mortgage. The trial 
Court framed 5 issues on 30-7-1968, On 
30-8-1968 ‘the plaintiff made an application 
under Section 4 of the Act that the half 
share of defendants Nos. 1 and 2 sold by 
them to defendants Nos. 3 to 5 may be 
directed 'to be sold to him for a price to 
be assessed by the Court. This applica- 
tion was opposed by both sets of defen= 
dants, who filed separate replies to the ap- 
plication. Defendants Nos. 3, 4 and 5 
stated that the valuation of the whole 
house was not less than Rs. 10,000/-, and, 
therefore, the suit was not triable by the 
Munsif Court. They further pleaded that 
they were prepared to purchase the plain- 
T ae share in the house for Rupees 

3. After recording the evidence 
produced by the parties the learned Mun- 
siff, Karauli by his judgment dated 3-6- 
1970 allowed the plaintiff’s application 
under Section 4 of the Act and directed 
defendants Nos, 3 to 5 to execute a sale 
deed in favour of the plaintiff in respect 
of the 1/2 share, and get the same regis- 
tered for a consideration of Rs. 5,000/- on 
or before 22-7-1970 and fixed 7-7-1970 for 
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deposit of the sale price Rs. 5,000/- by the 
plaintiff. 


4, Aua by the judgment of 
the trial Court defendants Nos. 3 to 5 filed 
appeal but the. learned Additional District 
Judge, Gangapur City by. his judgment 
dated 12-9-1970 affirmed the judgment of 
the trial Court. Hence 'this second appeal 
by defendants Nos, 3 to 5 Bhagwatilal and 
others. 


5. The following two points have 
been urged by Mr. Rastogi, learned Coun- 
sel for the appellants:— 

(i) That Section 4 of the Act does not 
apply to the present case as the transferee 
has not sued for partition, and, therefore, 
one of the essential conditions of the sec- 
tion has not been fulfilled; and 

(ii) that the house in question is not 
a ‘dwelling house’ and therefore too Sec- 
tion 4 does not apply. 


6. I may observe straightway 
that there is a sharp cleavage of judicial 
opinion on the first question. Of course, 
the present suit has not been instituted by - 
the transferees for partition. They are de- 
fendants in the case. The contention of 
‘the learned Counsel for the fades is 
that Sec. 4 applies only in a case where 
the transferee brings a suit far partition. 
Alternatively he has argued that at any 
rate if the transferee does not file the suit 
for partition, he must, even in the position 
of a defendant, make a claim for parti- 
tion, but, that in the present suit the ap- 
pellants who are transferees did not make 
even a claim for partition. His argument 
ina nut-shell is that Section 4 of the Act 
cannot in any case apply to a suit where 
the transferee does not make a claim for 
partition either as plaintiff or as a defen- 
dant but resists the prayer for partition. 
In this connection he has argued that the 
right conferred by Section 4 of the Act is 
one of pre-emption which is a weak right, 
and, therefore, the provisions of Sec- 
tion 4 must be strictly construed, 


7. On the other hand Mr. Agarwal 
learned Counsel for the responden't-plain- 
tiff has contended that Section 4 of the 
Act would be applicable even where the 
suit for partition is brought by a mem- 
ber of an undivided family against a 
stranger transferee and the latter may not 
have specifically claimed a share in the 
residential house, 


8. As I have already opservea 
above, the case-law is not uniform on the 
point and there have been conflicting deci- 
sions in the same High Court. Since there 
is no decided case of our Court and the 
learned Counsel for both 'the parties have 
taken pains to place before me all the 
relevant case law-on the point, I think it ` 
proper to discuss some of these cases, 
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9. In Balshet Gopalshet Sonar v. 
Miransaheb Daruwale, (1899) ILR 23 Bom 
77, Parsons, J., observed that “the Dis- 
trict Judge applied Section 4 of the Parti- 
tion Act (IV of 1893) to this case appa- 
rently without noticing that that section 
in its terms relates only to cases where 
the transferee sues for partition.” It was 
held that Section 2 and not Section 4 was 
applicable to the case inasmuch as the par- 
ties were agreed that a division of the 
house could not conveniently be made, 
and the Court at the request of the lar- 
gest share-holder, directed a sale of it. 
With these observations the case was re- 
manded to the District Court with a di- 
rection to determine the market value of 
the house by a sale by auction and to 
order sale of the shares to the share-hol- 
der, who offered to pay the highest price 
above that valuation and distribute the 
purchase money in ‘the proportion of the 
share owned by each. There is, however, 
no discussion on the point as to what is 
meant by the phrase ‘sues for partition’. 

10. In Khanderao v. Balkrishna, 
AIR 1922 Bom 121 separate judgments 
were written by Macleod, C. J. and 
pnah, J. and the latter observed as fol- 

ows:— 


“But I feel quite clear that Sec. 4 
ïs limited to the transferee who sues for 
partition, The right given to a sharer to 
tuy out a transferee who is not a member 
of the family is limited to a transferee 
who sues for partition and cannot be ex- 
tended to any defendant co-sharer who 
may claim his share in a partition suit.” 


In that case an application under Sec- 
tion 4 of the Act was made by the second 
defendant, a member of 'the family after 
the preliminary decree was passed asking 
the executing court to take action under 
that section with regard 'to the shares of 
the plaintiff and the defendant No. 3 who 
were transferees from two other members 
of the family. The question that arose 
for decision was whether the application 
of the second defendant could be granted 
with respect to the share of the ‘third 
defendant? It was observed that it cannot 
be said that the third defendant was suing 
fcr partition. It was further observed 
that if the plaintiff's. share was valued 
under Section 4 and defendant No. 2 paid 
its value, the suit would come to an end 
as there would be no longer any plaintiff 
to the suit and unless one of the defen- 
dants applied to be made a plaintiff in his 
place, proceedings would necessarily 
abate. Thus ft would be seen that no 
considered opinion was given regarding 
the interpretation, of the phrase “sues for 
partition”. There is no other Bombay 
case brought to my notice. 

11. Now I turn to the cases of 
Calcutta High Court: In Satyabhama_ v. 
Jatindra Mohan. AIR 1929 Cal 269 the 
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Court found that the respondents had ap- 
plied for a share in the dwelling house 
and it was held that it would not be 
streching too much the language of the 
law to treat the respondents as plaintiffs 
within the meaning of Section 4, Partition 
Act. It was observed that this view is 
supported by the well-known principle 
that a party in a partition suit whether 
a plaintiff or a defendant;is at the same 
time a plaintiff as well as a defendant, 
and that this dual capacity of a party in 
a partition suit does not preclude even 
the defendant who claims a share in the 
dwelling house from being treated as 
plaintiff for the purposes of Section 4 of 
the Act, It was further held that by their 
application, the respondents claimed share 
in the dwelling house and they may be 
treated ag suing for partition of the dwel- 
ling house. 


12. In Abu Isa Thakur v. Dina- 
bandhu Banik, AIR 1947 Cal 426, Das, J., 
held that Section 4 should be liberally 
construed and after relying on the defini- 
tion of the words “to sue” in Stroud’s 
Judicial Dictionary, the learned Judge ob- 
served that the object of Section 4 is to 
prevent intrusion of strangers into the 
dwelling house of an undivided family 
and that this object would be frustrated 
if a stranger purchaser forces himself into 
the dwelling house of an undivided fami- 
ly and drives the other -co-owner to file a 
suit as plaintiff and then figuring as a de- 
fendant is allowed to defeat the claim for 
pre-emption under Section 4 on a narrow 
and literal interpretation of the section.” 


The learned Judge further, observed that 
“In a suit for partition, the parties to the’ 
suit are in the position of counter claim- 
ants and it can very well be predicated of 
a defendant in a suit for partition that he 
is suing for partition.” It may be pointed 
out that in that case the defendant~trans- 
ferees did not make any specific claim for 
their share and yet Section 4 of the Act 
was held to be applicable. This case fully 
a pRees the respondent-plaintiffs’ conten- 
on. 


13. In Sunil Kumar v. Provash 
Chandra, AIR 1969 Cal 88 which is a 
Bench decision, P, N. Mookerjee, J., with 
phon Gupta, J., agreed observed as fol~ 
Owsi— 


“So far as this Court is concerned, the 
above statutory provision has almost al- 
ways been liberally construed and widely 
interpreted in favour of the members of 
the family and strictly against the stran- 
ger purchaser, ......ccecessesees 

It is also well settled in this Court 
that the above statutory provision (Sec- 
tion 4 of the Partition Act) applies not 
only in the case-of a suit by the stranger 
purchaser as plaintiff, but, also, to a case 
where the said stranger purchaser is sued 
as a defendant for partition,” 
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Thus the Calcutta High Court has put 
liberal construction under Section 4 of the 
Act in favour of a member of the family. 


14, Two decided cases of the Mad- 
ras High Court have been brought to my 
notice: Both are single Bench decisions 
and they have taken slightly divergent 
views, In Ramayya v. Subbarao, AIR 
1950 Mad 214 Raghava Rao, J., held that 
there must be a suit at the instance of a 
transferee of a share of a dwelling house 
for partition and then, if any member of 
the family, being himself a share-holder 
in respect of the dwelling house, under- 
akes to buy the share of the transferee- 
plaintiff the Court shall make a valuation 
ef such share in such manner as it thinks 
fit and direct the sale of such share to 
such share-holder. It was observed ‘that 
the equity of the statute, as it is some- 
times called, cahnot override its plain 
language. In 'this view of the matter, it 
was held that where a member of the 
joint family sues the stranger transferee 
of a share of the house for purchasing the 
share, there being no suit for partition by 
the transferee his claim cannot be allow- 
ed. This case supports the appellants’ 
contention. However, in a later case, 
Ramaswami v, Subramania, AIR 1967 Mad 
156, Natesan, J., ‘took a middle course and 
observed that since in the case before him 
the transferee-defendant had himself 
come out with an application under 
Order XX, Rule 18. Civil Procedure Code 
for partition of the properties, and for 
passing of a final decree, he was certainly 
suing for partition and it would be open 
to a sharer in the family to buy him off 
“under the provisions of Section 4 of the 
Act. 


15. So far as Allahabad High 
Court js concerned the latest judgment 
placed before me is a Full Bench decision: 
Sakhawat Ali v. Ali Hosain, ATR 1957 All 
556 (FB). Hence I do not consider it ne- 
cessarv to refer to earlier cases of Allaha- 
bad High Court. Mootham, C. J., while 
delivering opinion of the Full Bench ob- 
served as follows:— 


“In our opinion it was clearly the in- 
tention of the legislature that the right 
conferred by Section 4 should accrue to 
the member of the undivided family only 
in the event of the transferee seeking to 
obtain partition of his share in the dwel- 
ling house. and we hold therefore ‘that the 
provisions of Section 4 (1) will not apply 
to a suit for partition in which the stran- 
ger defendant does not himself claim the 
separation of his share. It may be that 
the construction which in our view should 
be placed on this sub-section will in some 
instances, deprive a plaintiff of a relief to 
which under a wider interpretation he 
would be entitled, but as has been point- 
ed out in Butchi Ramaya v. Venkata Sub- 
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barao., AIR 1950 Mad 214 a decision 
with which we respectfully agree, the 
equity of the statute cannot override its 
plain meaning.” 


Thus this case is an authority for the pro- 
position that a transferee could be const- 
dered to be one who sues for partition, 
even though a defendant in a suit for par- 
tition, when he claims his share and 
prays for allotment of the same. 


16. Coming to the Patna High 
Court the latest case brought to my 
notice is H. N. Mukherjee v. Shvam Sun- 
der Kuer, AIR 1973 Pat 142. This is a 
Bench decision and therefore I do not 
consider it necessary to refer to the ear- 
lier Single Bench cases of Patna High 
Court. In that case it was held that 
though on the language of Section 4 of 
the Act, the Act applies to a suit for par- 
tition filed by a transferee, by judicial 
decisions this section has been extended 
to apply to a suit for partition filed by a 
member of the family as well. In this 
connection reference was made to an ear- 
lier Bench decision of that Court: Abi- 
nash Chandra v. Smt. Kamla Devi, AIR 
1950 Pat 317. The Patna High Court 
seems to be consistently of the view that 
Section 4 has 'to be liberally construed, 
and cannot be read as precluding a mem- 
ber of the family from availing himself 
of the provision of this section, if the 
stranger transferee has not filed the suit 
for partition, Thus the Patna High Court 
is in favour of the view propounded on 
behalf of the plaintiff-respondents, 


17. In Laxman v. Mt. Lahana Bai, 
AIR 1937 Nag 4, Stone, C. J., held that 
“where in the course of another suit the 
defendant applied to have a partition 
under the Partition Act, he is correctly 
regarded as having “sued” for partition 
within the meaning of Section 4.” In 
coming to this conclusion he relied on the 
definition of the term ‘to sue’ in Stroud’s 
Judicial Dictionary. 


18. The only other High Court 
whose cases have been placed before me 
ca Counsel for both the parties is 

rissa. 


19. In Banchhanidhi v. Balaram, 
AIR 1951 Orissa 180 a Single Judge of 
that Court held that 


“the language of Section 4 does not 
preclude a defendant from availing him- 
self of the provisions of that section ii 
the stranger transferee happens to be ar 
rayed as a party defendant and should not 
be strictly limited only to those cases 
noe the transferee figures as the plain- 


20. In a subsequent decision Sun- 
dari Bewa v. Ranka Behara, AIR 1968 
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Orissa 134 a discordant note was struck 
by another Judge sitting singly and it wa- 
held that only in a case where a stran- 
ger purchaser is suing for partition of his 
share as against the joint family that the 
need for exercising the right of pre-emp- 
tion under Section 4 of the Act arises and 
hence in a case where the stranger-pur- 
chaser even claims. partition of his share 
as a defendant in the suit for general par- 
tition. Section 4 of the Act is not attract- 
ed. The learned Judge observed that the 
stricter view is more reasonable and is in 
accord with the plain and literal meaning 
of the section. Both these cases came up 
for consideration before a Division Bench 
of that Court in Alekha v. Jagabandhu, 
AIR 1971 Orissa 127 and AIR 1968 Orissa 
134 (supra) was overruled, The learned 
Judges also differed from the view taken 
by the Allahabad High Court in AIR 1951 
All 356 (FB) and held that to attract the 
operation of S. 4 of the Act, it is not ne- 
cessary that the  stranger-defendant 
should have also claimed a partition of his 
own share in that dwelling house. Thus 
this is the extreme view in favour of a 
member of an undivided family. 


21. The net result of the fore- 
going discussion of the authorities of the 
various High Courts is that Calcutta, 
Orissa and Patna are completely in fa- 
vour of the member of an undivided fa- 
mily and hold that Section 4 of the Aci 
would be attracted in a suit for partition 
instituted by a member of an undivided 
family in respect of a dwelling house 
against a stranger defendant even though 
the stranger defendant may not have 
claimed a partition of his share. 


22. The Allahabad and the Nagpur 
High Courts have taken a middle course 
and their view is that Section 4 would 
apply even though a suit is not brought 
` by the stranger but the stranger defen- 
dant seeks to obtain partition of his share 
in the dwelling house, Out of the two 
Madras Single Bench cases the earlier 
case: AIR 1950 Mad 214 is an extreme 
view in favour of the stranger-defendant, 
whereas AIR 1967 Mad 156 seems to fol- 
low the middle course propounded bv 
Allahabad. The Bombay High Court also 
seems to be of the view that for applica- 
tion of Section 4 of the Act the suit for 
partition must be brought by the stran- 
ger-purchaser, though the point did noi 
arise directly and has not been discussed 
in detail. 


23. At this stage. I may advert to 
Section 44 of the Transfer of Property Act 
which reads as under:— 

"44, Where one of the two or more 
co-owners of immovable property legally 
competent in that behalf transfers his 
share of such property or any interest 
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therein, the transferee acquires, as to such 
share or interest, and so far as is neces- 
sary to give effect to the transfer, the 
transferor’s right to joint possession or 
other common or part enjoyment of the 
property, and to enforce a partition of the 
same, but subject to the conditions and 
liabilities affecting, at the date of the 
transfer, the share or interest so transfer- 
red.” 

Where the transferee of a share of à 
dwelling-house belonging to an undivid- 
ed family is not a member of the family, 
nothing in this section shall be deemed to 
entitle him to joint possession or other 
common or part eniovment of the house. 
Second part of this section excludes the 
right of a stranger-purchaser of a share in 
a dwelling house to joint possession. As 
has been observed in Khirode Chandra v. 
Saroda Prosad, (1910) 7 Ind Cas 436 (Cal) 
Section 4 of the Act is a logical sequel or 
corollary to Section 44 of the Transfer of 
Property Act. The latter Act denies the 
right of joint possession to a stranger-pur- 
chaser who is left only with the right to 
sue for partition. It was felt that the par- 
tition of a dwelling house specially of 
small dimensions would divide it into un- 
suitable parcels and may in some cases in- 
troduce undesirable neighbours. The Par- 
tition Act, 1893 was therefore enacted so 
as to come to the rescue of the members 
of an undivided family, and gave them the 
right to purchase shares obtained by 
strangers to the family, There is no deny- 
ing the fact that the object underlying 
Section 4 of the Act is to prevent the 
transferee of a share in the family house, 
who is an outsider from forcing his way 
into the dwelling house in which the 
other members of the transferor’s family 
have a right to live. Consequently an in- 
terpretation which would advance the ob- 
ject of the Act must be put if that can be 
done without sacrificing or disregarding 
the terms of the section. 


24, In Stroud’s Judicial Dictionary 
ae phrase ‘to sue’ has been. defined 
thus:— 


“And these words ‘to sue’ may be ap- 
plied indifferently either to the defendant 
or plaintiff. 2.0.0.0... And the words 
‘to sue’ not only signify ‘to prosecute’ but 
also to defend or to do something which 
the law requires for the better prosecu- 
tion or defence of the cause” (page 2912 
— Third Edition). 


25. Thus the expression “such 
transferee sues for partition” can be in- 
terpreted to apply to a transferee defend~ 
ing a suit for partition. If effect were 
given to the respondents’ contention the 
result would defeat the object of the le- 
gislature to secure the indivisibility of a 
dwelling house. Imagine of a case where 
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the stranger-purchaser may make a for- 
cible entry into a dwelling house of an 
undivided family and drives the other co- 
owners to file a suit for partition as plain- 
tiff, then the plaintiff would not be able 
to have the benefit of Section 4 of the 
Act with the result that he must put up 
with undesirable neighbours in the same 
house. This would result in clearly setting 
at naught the object and intention behind 
Section 44 of the Transfer of Property 
Act and Section 4 of the Act. In giving 
the interpretation which I have done it 
would not be correct to say ‘that equity 
has been allowed to override the statutory 
provision. On the other hand I think, I 
have given a just and equitable interpre- 
tation to the language of the section with- 
out doing anv violence to it. 


26. I am, therefore, of opinion that 
a member of an undivided family who 
has filed a suit for partition against a 
stranger defendant is entitled to the bene- 
fit of Section 4 of the Act even in a case 
where the defendant-stranger does not 
piim his share by partition of a dwelling 

ouse. 


~ 


27, However, I would like to exa- 
mine this case from another point of view 
also which has found favour with some 
of the High Courts and particularly 
with the Allahabad Hish Court in AIR 
1956 All 356 (FB). In para No. 11 of 
their reply to the application under Sec- 
tion 4 of the Act, the appellants have 
stated that they are prepared to purchase 
the plaintiff’s half share for Rs. 5,000/-. The 
question is whether this sort of offer to 
purchase out the plaintiffi’s share by the 
defendants amounts to claiming a parti- 
tion of their share? Learned counsel for 
both the parties have frankly stated be- 
fore me that they have not been able to 
lay their hands on any direct authority 
on the point. 


28, In AIR 1950 Pat 317 while 
dealing with the question of court-fee pay- 
able on an appeal in respect of the pra- 
yer under Section 4 of the Act it was ob- 
served ‘that the prayer simply amounted 
to asking for partition indicating the man- 
ner in which it should be made, The 
learned Judges observed as follows:— 


“This provision (Section 2 of the Act) 
as also the provision in Sec. 4 appears to 
prescribe modes in which a partition can 
be made. In this aspect of the matter, it 
appears to us that the plaintiff, in asking 
for relief under Section 4, Partition Act, 
was doing no more than asking for parti- 
tion and indicating the manner in which 
’ the partition should be made,” 


29. A perusal of tne provisions of 
Sections 2. 3 and 4 of the Act would show 
that in a suit for partition it is not neces- 
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sary that the subject-matter of partition 
must be physically divided i.e. by metes 
and bounds. Under Section 2 for certain 
reasons the Court may direct a sale of 
the property and distribution of the pro- 
ceeds thereof among all the share-holders, 
Under Section 3 the Court may offer te 
sell the share or shares to such share- 
holder at the price ascertained on a valua- 
tion of the share or shares. Thus the 
modes prescribed in Sections 2, 3 and 4 
of the Act are only methods of partition, 
In some of the States of the U. S. A. when 
the nature and condition of the property 
are such that the Statute will not compel 
actual partition, the commissioners are 
authorised to make an appraisement in 
respect of partition. This appraisement is 
returned to the court and if one of ‘the 
parties is willing to take the property and 
pays the appraised value he is permitted 
o do so. 


30. In T. S. Swaminatha v. Offi- 
cial Receiver, AIR 1957 SC 577 the Sup- 
reme Court said that “while effecting a 
partition of joint family properties it 
would not be possible to divide the pro- 
perties by metes and bounds there being 
of necessity an allocation of properties of 
unequal values amongst the members of 
the joint family. properties of a larger 
value might go to one member and pro- 
perties of a smaller value to another and 
therefore there would have to be an ad- 
justment of the value by providing for the 
payment by the former to the latter by 
way of equalisation of their shares. This 
position has been recognised in law and a 
provision for such payment is termed “a 
provision for owelty or equality of parti- 
tion.” a 


31. It, therefore, appears to me 
that though the ordinary method of par- 
tition is to direct a physical severance of 
the separate interest but the Partition Act 
envisages other methods of partition also 
in view of the exigencies of each case 
and an offer to purchase a co-owner’s 
share or to sell one’s own share to the co- 
owner is also a method of partition. In 
this view of the matter, I have come to 
the conclusion that in the facts and cir- 
cumstances of the present case, it must be 
held that the appellants by makimg an 
offer to purchase the plaintiff's half share 
in the dwelling house for Rs. 5,000/- made 
a claim for partition. Consequently, judg- 
ing from this angle also the appellants 
should be deemed to have asked for par- 
tition, and, therefore, too the condition 
“such transferee sues for partition” is ful- 
filled. 

32. I may now refer to one more 
branch of argument of the learned Coun- 
sel for the appellants and it is this that 
since the right conferred by Section 4 of 
the Act is a right of pre-emption it should 
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be strictly construed. In this connection 
reliance has been placed on Radhakishan 
v. Shridhar, AIR 1960 SC 1368, Ratiram v. 
Mamchand, AIR 1959 Punj 117 and Mota 
Singh v, Prem Prakash Kaur, ILR (1961) 
2 Punj 614, 


33. In AIR 1960 SC 1368 it was 
observed that there are no equities in 
favour of a pre-emptor, whose sole object 
is to disturb a valid transaction by virtue 
of the rights created in him by statute, 
and that the right of pre-emption is a 
weak right and is not looked upon with 
favour by courts and therefore the courts 
cannot go out of their way to help the 
pre-emptor. Suffice it to say that these 
observations were made by their Lord- 
ships in an altogether different context 
while dealing with the provisions of the 
Berar Land Revenue Code and have no 
application to the facts and circumstances 
of the case on hand. Moreover, the pre- 
sent case is not one of defeating law of 
pre-emption by any legitimate means, The 
conclusion to which I have come is based 
on interpretation of the provisions of Sec- 
tion 4 of the Act, The authorities relied 
upon by the learned counsel are distingui- 
shable and do not apply to this case. 


34. This brings me to the second 
point, viz. whether the house in question 
is a'dwelling house’? I may observe that 
this objection was not raised before the 
first appellate court and therefore the ap- 
pellants must be deemed to have abandon- 
ed it. However, the learned counsel for 
the appellants argued that it is a pure 
question of law and may be allowed to be 
raised in this Court, The appellants, it 
appears, gave up or abandoned ‘this ground 
in the lower appellate court and cannot 
be allowed to raise it now. Apart from 
that, I do not find any substance in this 
point even on merits. There is ample 
authority in support of the view that crea- 
tion of a tenancy does not terminate the 
possibility of the owners of the house re- 
turning to its occupation. What seems to 
be important under Section 4 (1) of the 
Act is that the house concerned should 
either by actually in use, though not ne- 
cessarily in constant occupation by the 
owners as a residential house or 'that con- 
ditions should be such that it is still pos- 
sible for them to return to the house for 
occupation at some future time. Judging 
by that test, by mere grant of a tenancy, 
a house which is otherwise a residential 
house of the members of the undivided 
family owning it, does not cease to be a 
dwelling house. Reference in this connec- 
tion may be made to Dulal Chandra v. 
Goshtabehari, AIR 1953 Cal 259, Kalipada 
v. Tagar Bala, AIR 1969 Pat 270, Kalyan- 
mal v. Jaggadishprasad, AIR 1953 Nag 130 
and Krishna Pillai v. Parukutty Ammal, 
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35. A bare perusal of the state- 
ment of P, W. 1, Moola (plaintiff) dated 
12-8-1969 shows that he has not abandon- 
ed the idea of living in the house and no 
such act as may amount to abandonment 
on his part has been proved. He has stat- 
ed that though he did not see his ances- 
tors living in the house. he and his sons 
occupied this house in the year 1938 and 
that his aunt died in this very house and 
her last rites were performed in it. He 
has further stated that his daughter’s 
marriage was performed in this house and 
that from 1938 he lived in one of the 
rooms of this house for 8 to 10 years and 
one of the rooms is still under his lock 
and key. In  cross-examination he has 
stated that he is at present living in a 
house rented out from Kirori and that he 
has experienced considerable difficulty in 
shifting from one rented house to another. 
Learned Counsel for the appellants argu- 
ed on the basis of this statement that the 
house in question ceased to be a dwelling 
house, In my opinion, the contention of 
the learned Counsel is without force and 
my conclusion is that the house in ques- 
tion has not ceased to be a dwelling house 
of the family. 


36. Before closing the judgment, I 
may refer to an additional ground relied 
upon by the learned Counsel for the res- 
pondent-plaintiffs on the basis of which 
he tried to support the judgment under 
appeal. That ground is that the plaintiff- 
respondents; are entitled to pre-empt the 
sale of half the share by Potu and Loharey 
in favour of the appellants under the Ra- 
jasthan Pre-emption Act, 1966. No such 
ground, was relied upon either in the 
pleadings or in the course of ‘trial and it is 
therefore not open to the respondents to 
take the appellants by surprise as they 
had no opportunity to meet the plaintiff's 
case on this point in any of the two courts 
below. If this ground hac been relied 
upon by the plaintiff in his pleadings, for 
ought I know. the appellants mav have 
raised a very formidable defence on facts 
as well as in Jaw. I am, therefore, not 
prepared to permit the respondent-plain~ 
tiffs to rely on this ground. 


_ 37. The net result of the fore- 
going discussion is that no case has been 
made out for interference with the judg- 
ment of the court below and I hereby dis- 
miss the appeal. However, the parties are 
left to bear their own costs. ‘ 


Appeal dismissed. 
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S. N. MODI, J. 
Triveni Bai and others. Appellants v. 
Swareopchand and others, Respondents. 
First Appeal No. 66 of 1971, D/- 15-1- 
1974, against judgment of C. S. Goyal, 
Civil J.. Aimer, D/- 14-4-1971 


Index Note: — (A) Evidence — Bur- 
den of proof — Defendant’s original per- 
missive possession — He must prove when 
and how possession became adverse. (X- 
Ref:— Limitation Act, 1963, Art. 65). AIR 
1930 PC 57 (1), Distinguished. 
(Paras 9, 11) 


Index Note:— (B) Limitation Act 
(1963), Article 64 — Suit on title for pos- 
session — No plea of dispossession by de- 
fendant — Does the article apply? No. 
AIR 1970 SC 453, Followed; AIR 1961 
Madh Pra 179, Distinguished. (Para 12) 


index Note: — (C) Civil P. C. 1908, 
Section 47 — Symbolic possession obtain- 
ed under Order 21 Rule 95 — Will sec- 
tion bar subsequent suit for actual posses- 
sion ? No. 


Brief Note: — (C) Execution pro- 
ceedings come to an end when symbolic 
pos -ession has been given and accepted. 
Therefore, Section 47 will not come in the 
way of subsequent suit for actual posses- 
sion. The contention that the auction- 
purchaser decree-holder, who had applied 
for possession under Order 21, Rule 95 
and accepted symbolic possession (under 
the wrong impression that defendants 
were tenants), ought to have applied again 
only under Order 21, Rule 95 for actual 
possession and that therefore Section 4% 
barred the instant separate suit was nega- 
tived. AIR 1931 Cal 427 and AIR 1961 
SC 137, Referred; AIR 1955 Nag 79 and 
AIR 1969 Ker 121, Rel. on. 

(Paras 13 to 18) 


Cases Referred: Chronological Paras 
AIR 1973 SC 2423 = 1973 SCD 604, Har- 
nandrai v. Debidutt 15 


AIR 1973 Raj 304 = 1973 WLN 369, Daya- 
shanker v. Khubchand 14, 16 

AIR 1970 SC 453 = (1970) 2 SCR 787, 
Shivagonda v. Rudragonda 12 

AIR 1969 Ker 121, Kattil Raman v. xaaa 
ke Poduvath Devaki 


(1966) ILR (1966) 16 Raj 77 = 
LW 474, Mohanlal v. Bhagwanchand 
14, 16 
IR 19€2 SC 137 = (1961) 1 SCR 680, 
Shew Bux v. Bengal Breweries Lid. 18 
AIR 1961 Madh Pra 179 = 1960 MPLJ 
1146. Daryasingh Harisingh v. Kalma 


Nihala 10. 12 
1959 Jab LJ 
15 


1965 E 


AIR 1959 Madh Pra 348 = 
294, Ramratan v. Luckimal 
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AIR 1959 Punj 46€ = ILR (1958) Punj 
701. Kalu Singh v. Gobind Singh 13 
AIR 1958 Ker 309 = 1957 Ker LJ 1094, 
State of Tranvancore Cochin v. Laksh- 
mi Ammal °° 15 
AIR 1956 Nag 93 = ILR (1955) Nag 72, 
Anant Narayan v. Brijmohan uhoti 


AIR 1955 Ail 49 = 1955 All LJ 79 a 
Mst. Suraj Dei v. Mst. Gulab Dei 14 
AIR 1955 .Nag. 79 = 1955 Nag LJ 160, 
Radhalal v. Chabilchand 18 
AIR 1953 Nag 236 = 1952 Nag LJ at, 
Narayanrao v. Chunnilal 
AIR 1945 Bom 386 = 47 Bom LR st 
Savlaram v. Vishwanath 
AIR 1944 Lah 402 = ILR (1945) 26 Lah 
252 (FB), Firm Ram Singh Gopal Singh 
v. Firm Abdullah Habibullah 14. 15 
AIR 1936 Rang 298 = 164 Ind Cas 260, 
Ko Taik On v. Firm N. S. A. R. 14 
AIR 1931 Cal 427 = 35 Cal WN 12, Jag- 
dish Nath Roy v. Nafar Chandra 18 
AIR 1931 Pat 241 = 12 Pat LT 423 (FB), 
Tribeni Prasad Singh v. Ramasray ae 
1 


sad 
ATR 1930 PC 57 (D = 58 Mad LJ 7, 
Siddik Mahomed Shah v. Mt. Saran 10 
AIR 1926 Cal 798 = ILR 53 Cal 781 (FB), 
Kailash Chandra v. Gopal Chandra 15 


AIR 1920 Mad 979 = 39 Mad LJ 603, 
Meyyappa Chetty v. Chidambaram 
Chetty 7 15 

AIR 1918 Cal 350 = 45 Ind Cas 7, Khetra 
Mohan v. Jogendra Chandra 13 

AIR 1917 PC 121 = 45 Ind App 54, Gana- 
pathy v. Krishnamachariar 15 


(1901) ILR 23 All 252 = 1901 All WN 80. 
Abdul Ghafur v. Raja Ram 20 
(1901) ILR 23 All 252 = 1901 All WN 80, 
Abdul Ghafur v, Raja - Ram 20 
(1892) 19 Ind App 166 = ILR 19 Cal 683 
(PC), Prosunno Coomar v. Kasi Das 15 
S. C. Bhandari, for Appellants; M. B. 

L. Bhargava, for Respondents. 


JUDGMENT:— This first appeal by 
the defendants is directed against the 
judgment and decree of the Civil Judge. 
Aimer in a suit for possession and mesne 
profits. 


2. The dispute relates to a part of 
the house bearing old No. A. M. C. 7/261 
and new number 14/249 situated in Gujar 
Gawadi in Ajmer fully described in paras 
€ and 13 of the plaint, as also in the site 
plan attached to the plaint — portion 
marked red colour. 


3. The suit out of which this ap- 
peal has arisen was instituted on 20th 
Marck, 1969, by plaintiffs Rameshwar Lal 
and Norat Mal against eleven defen- 
dants. Plaintiffs and defendants 7 to 11 
are related to one another. Their rela- 
tionship would be clear from the follow- 
ing pedigree table:— 
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SETH BASANTI RAM 
(died on w -6-62) 





5 \ Seta | 
Rameswarlal - Norat Mal Mst. Ratan Bai 
Pif. 1 PIF. 2 married to 

: -<  Laxminarain 


| “ | 


Ramswaroop Kishenswaroop ` . Prakashchand Mst. Radha Bai Mst. Kamla Bai 








D. 7 D. 8 D. 9 D. 10 ` D..11. 
4, Similarly defendants 1 to 6 are related to one another. Their pedigree 


table is as under: 
BADRI PRASAD (died in SLs = Mst. KESAR BAI (died in 1962) 


MOTILAL ~ 5 
(died in 1930), 





god | ! a [is 
Trijugi Narain Mst. Triveni Bai (D. 2) ~ Suraj Narain 
. married to ; 
Dinanath (D. 1) 
: . | 
onl | | | S 
Laxminarain D. 3. Rajendra D. 4- Mst. Ram Bai D. 5 Mst. Nirmla Bai D. 6 
5. In order to decide the points was purchased by. Seth Basantiram’s son 
arising for decision in this appeal it is ne- Norat Mal for Rs. 11,000/- and sale certi- 
cessary to set out in brief the facts of this ficate thereof was granted in his favour 
case, Badri Prasad owned two houses ad- on 28-5-1963. Auction-purchasers viz., 
joining to each other including the suit the plaintiffs thereafter applied for pos- 
house. Both these houses were mortgag- session of the two houses purchased by 
ed on 13-8-1944 for Rs. 25,000/- by Badri them and they were put in symbolical 
Prasad’s grandsons. Trijuginarain and possession thereof on 5-4-1963 and 30-7-63 
Surajnarain with Seth Basantiram. The as the tenants were reportedto be in pos- 
latter filed a suit for sale of the mortgag- session of the two houses. One of the oc- 
ed property and obtained preliminary cupants was Dinanath D-1 who pssse-sed 
decree on 10-3-1954 and final decree on the disputed premises, The plaintiffs fled 
11-3-1955 from the court of Sub-Judge, a suit against him for eviction treating 
Ajmer. Sometime in 1956 Badri Prasad’s him as a tenant. That suit was dismissed. 
widow Mst, Kesar Bai instituted a suit The plaintiffs went in appeal but that too 
claiming half share in the mortgaged pro- was dismissed. Ultimately, the pleintiffs 
perty. On 31-7-1961 the suit was decided brought the present suit on the basis of 
and it was held that though Mst. Kesar their title and claimed possession and 
Bai was entitled to half share in the mort- mesne profits for the last three years pre- 
gaged property she was bound by the ceding, T date of the suit at the rate of 
mortgage and would get her share only~ Rs. 40/- 
after the mortgage decree was satisfied 6. Defendants 7 to 11 allowed the 
and if something was left thereafter. It suit to proceed ex parte against ‘them. 
was also ordered that the mortgage Defendants 1 to 6 resisted the suit and 
amount be realised by first selling half traversed all material allegations made in. 
share in the mortgaged property and if ‘the plaint. They pleaded ownership by 
the decretal amount still remained due adverse possession on the grourd that 
the other half be sold. Accordingly, half they had been in exclusive continuous and 
share in both the mortgaged houses was peaceful possession for the last 25 to 28 
auctioned by the court of the Senior Civil years. It was pleaded that they were 
Judge, Aimer and the mortgagee Seth Ba- never ‘the tenants of the plaintiffs and 
santi Ram himself purchased it on 15-7- that since no application under Order 21, 
1961 for Rs. 10,500/- at the auction sale Rule 95, Civil Procedure Code was filed 
and obtained a sale certificate in respect within- time, the suit was not maintain- 
thereof on 19-3-1962. The other half was able under the provisions of the Civil 
put to auction on 15-1-1963 after the death- Procedtiré-Code. The plea of limitation 
of Seth Basantiram, This half portion was also raised on the ground that the 
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plaintiffs or their predecessors in title 
had not been in possession within 12 years 
preceding the date of the institution of 
the suit. They denied that the plaintiffs 
were entitled to recover any mesne pro- 
fits from them as also that the property 
could fetch a profit of Rs. 40/- p. m. by 
way of rent or otherwise, Some more 
pleas were raised which would appear 
from the following issues struck by the 
lower court:— 


1, Whether the defendants Nos. 7 to 
1 have executed a Deed of Release in 
favour of the plaintiffs on 23-5-1965 as 
alleged in para 3 of the Plaint? 

2. Whether the decrees referred to in 
para 7 of the plaint are not binding on 
the defendants for the reasons alleged in 
para 7 of the written statement ? 

3. Whether 'the suit property is capa- 
ble of fetching rent or mesne profits at 
Rs. 40/~ per month ? 


4. Whether the defendant No. 2 has 
a share in the suit property and whether 
her possession and that of the defendants 
Nos. 1, 3 and 4 is adverse to the plaintiffs 
and their predecessors-in-title ? 


5. Whether the suit is barred by time 
for the reasons stated in paras 20 and 21 
of the written. statement ? 

6. Whether the suit is bad for mis- 
joinder of the defendants Nos. 5 and 6 
and causes of action? 


7. To what relief, 
entitled ? 


7. All the issues except issue No. 
2 which related to binding nature of pre- 
liminary and final decrees in the mort- 
gage suit were decided in favour of the 
plaintiffs. The learned Counsel for the 
appellants has not challenged the findings 
on issues Nos. 1 and 6. He confined his 
arguments to issues Nos. 3, 4 and 5 only. 


are the plaintiffs 


8. It may be stated at the very 
outset that the plaintiffs have succeeded 
in proving their title. They were mort- 
gagees of the premises in dispute which 
were subsequently purchased by them att 
the court sale held in execution of the 
mortgage decree obtained by them. The 
sale certificates Ex. 3 and Ex. 4 standing 
in the names of Basantiram and Noratmal 
respectively leave no doubt about the 
title of the plaintiffs. It is further clear 
that the defendants have no title to the 
suit premises and their whole case was 
that they had perfected their title by ad- 
verse possession, 


9. The learned Civil Judge dealing 
with the question of adverse possession 
relied upon the statements of the defen- 
dants, Triveni Bai D. W. 1 and Laxmina- 
rain D. W. 2, both of whom admitted that 
they were permitted to live in’ ‘the suit 
premises by Badridas, the grandfather of 
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Mst. Triveni Bai. Keeping in mind the 
close relationship between Badridas . and 
Triveni Bai the learned Civil Judge held 
that the possession of the defendants was 
not adverse but permissive in nature. 
Learned Advocate for the appellants has 
taken me through the evidence on record 
but he was unable to point out anything 
which may be said to throw any doubt on 
the above finding of the learned Civil 
*Judge. Where possession is proved to be 
in its origin to be of permissive character 
it will be presumed that it continued to 
be of the same character until and unless 
something occurred to make it adverse. 
The burden, therefore, lay on the defen- 
dants to show how and when their pos- 
session became adverse, There is no evi- 
dence to show that the defendants as- 
serted any hostile title to the suit premi- 
ses to the knowledge of the true owners 
at any time before the present suit or in 
any case before the symbolical possession 
was delivered to the plaintiffs. The defen- 
dants have ‘thus failed to establish by 
clear and affirmative evidence the change 
in the character of their possession, for a 
period of 12 years or more, The symboli- 
cal possession wag delivered to the plain- 
tiffs within 12 years of the filing of the 
suit. The suit is therefore within time 
me Article 65 of the Limitation Act, 


10. Learned Advocate for the ap~ 
pellants has contended that the plaintiffs 
had nowhere asserted that the defendants 


“were in permissive possession. To hold 


the suit within limitation on the basis of 
permissive possession would mean. to give 
effect to a case which the plaintiffs had 
not put forward. He has further contend- 
ed that on the case set up by the plain- 
tiffs and on the facts appearing on the re- 
cord, it is Article 64 of the Limitation Act, 
1963, which is applicable and since the 
Plaintiffs have failed to prove their pos- 
session within 12 years of the date of the 
suit, the suit is barred by time. The 
learned Advocate relied upon the deci= 
sions in Siddik Mahomed Shah v. Mt, 
Saran, ATR 1930 PC 57 (1) and Darya- 
singh Harisingh v. Kalma Nihala, AIR 
1961 Madh Pra 179. 


11, In my opinion, it is wrong ‘to 
say that the suit has been -held within 
time on the basis of permissive posses- 
sion. It were the defendants who set up 
the plea of adverse possession but they 
failed to prove the same. On the con- 
trary, in their attempt to prove adverse 
possession, they proved by their own evi- 
dence permissive possession. The proof of 
permissive possession by their own evi- 
dence relieved the plaintiffs from proving 
that they were in possession within 12 
years from the date of the suit, for, Badri- 
das who had put the defendants into per- 
missive possession was none else than the 


— eB 
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predecessor-in-title of the mortgagors 

from whom the plaintiffs derived their 

title. The principle laid down by the 

Judicial Committee in Siddik Mahomed 

Shah’s case, namely that no amount of 

evidence can be looked into upon a plea 
(contd. on col. 2) 
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which was never put forward has no ap-|. 
plication to the facts of the present case. |! we 

12. The next contention of the .. 
learned advocate 'that the- suit is govarned 


‘by Article 64 and not Article 65 of the 


Limitation Act, 1963, is equally unsound. 
Article 64 runs as under:— : 


+ “Description of suit ` ` Period of _ Time from which period 

7 limitation ` begins to run. 
64. For possession of immoveable twelve . ‘ The date of disposse 
. property based on previous years * sion ae 


possession and not on title, 

: when the plaintiff while in’ - 
possession of the property has 
been dispossessed. 


ae. | 





The term “dispossession” applies when a 
person comes in and drives out another 
from possession. In the present case, the 
dispossession of the plaintiffs as envisaged 
by Article 64 was neither mentioned in 
the plaint nor established by evidence, 
Their Lordships of the Supreme Court 
have laid down in Shivagonda v. Rudra- 
gonda, AIR 1970 SC 453 held that Arti- 
cle 142 of the Indian Limitation Act, 1908, 
which corresponds with Article 64 of the 
Limitation. Act, 1963; has no application 
where the suit is not against the defen- 
dant on the ground that he has been dis- 
possessed by the defendant. Article 64 in 
the circumstances is wholly inapplicable. 
The decision in AIR 1961 Madh Pra 179 
relied on by the learned Counsel is dis- 
tinguishable on facts and not applicable to 
the present case, In any case, even if 
Article 64 is made applicable, the suit is 
within time as the plaintiffs have succeed- 
ed in proving the constructive possession 
of their predecessors-in-title within 12 
years before the date of the institution of 
the suit, 


13. The next important point urg- 
ed on behalf of .the appellants and on 
which considerable stress was laid is that 
the proper and only remedy for the plain- 
tiffs to get physical possession of the suit 
premises from the defendants was under 
Order 21, Rule 95, Civil Procedure Code 
and not by way of a separate suit. It is 
contended that the suit is barred under 
Section 47, Civil Procedure Code. Deve- 
loping the point, the learned Counsel em= 
phasised that the auction-purchaser is en- 
titled to symbolical possession under O. 21 
Rule 96. Civil Procedure Code where the 
property sold is in occupancy of a tenant 
or other person entitled to occupy the 
same, The defendants being in possession 
of the suit premises as licencees of the 
judgment-debtors, Order 21, Rule 96, Civil 
Procedure Code had no applicability and 
the plaintiffs auction-purchasers in ‘he 
present case were entitled to actual phy~ 
sical possession under Order 21, Rule 95, 
Civil Procedure Code, The learned Coun- 


sel contends that the delivery of symboli- 
cal possession where actual possession 
ought to have been delivered is a nullity 
as symbolical possession is not equivalent 
to actual possession. According to him 
the proper remedy open to the plaintiffs 
was to apply under Order 21, Rule 95, 
Civil Procedure Code for delivery of ac~ 
tual possession before the executing court 
and the separate suit for the said purpose 
is barred under Section 47, Civil Proce- 
dure Code, He relied on Khetra Mohan 
v. Jogendra Chandra, AIR 1918 Cai 350, 
Narayanrao v. Chunnilal, AIR 1953 Nag 
236 and Kalusingh v. Gobindsingh, AIR 
1959 Punj 468. 


14, _ Before I deal with ‘the above 
question it is necessary to point out that 
there was a conflict of judicial opinion on 
the point whether an application for deli- 
very of possession under Order 21, R. 95, 
Civil Procedure Code related to execution, 
discharge or satisfaction of the decree 
and fell within the ambit of Section 47, 
Civil Procedure Code. One view was that 
an application under Order 21, Rule 95, 
Civil Procedure Code did not involve a 
matter relating to execution, discharge or 
satisfaction of the decree, for, the decree 
is satisfied as soon as the sale is confirmed 
and a sale certificate has been issued. The 
ey, therefore for vi auction pur- 

aser tor possession of the property pur- 
chased by him in court sale was to file a 
separate suit. This view was taken ky the 
High Courts of Allahabad, Bombay, Patna, 
Lahore and Rangoon in Mst. Suraj Dei v, 
Mst., Gulab Dei, AIR 1955 All 49 (FB), 
Savlaram v. Vishwanath, ATR 1945 Bom 
386, Tribeni Prasad Singh v. Ramasray 
Prasad, AIR 1931 Pat 241 (FB). Firm Ram- 
singh Gopalsingh v. Firm Abdullah Habib 
Ullah. AIR 1944 Lah 402 (FB) and Ko 
Taik On v. N. S, A. R, ATR 1936 Rang 
298. This High Court followed the above 
view in Mohanlal v. Bhagwan Chand 


ILR (1966) 16 Rai 77 and Davashanker v. 
Khubchand, 1973 WLN 369 = (AIR 1973 
Raj 304). 


_ money. 


- [Pr 15] 
On the other hand High Courts 
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“of Madras, Calcutta, Kerala, Madhya Pra- 


desh and Nagpur in M. S. M. M. Meyy- 
appa Chetty v. Chidambaram Chetty AIR 
1920 Mad 979, Kailash Chandra v. Gopal 
Chandra, AIR 1926 Cal 798 (FB), State of 
Tranvancore-Chochin v.- Lekshmi Ammal, 
AIR 1958 Ker 309, Ramratan v. 
Lukkimal AIR . 1959 M. P. 348 
and Anant Narayan v. Brijmohan Chhotu- 
lal, AIR 1956 Nag 93 took the view that 
the execution of a decree-holder’s decree 
cannot be said to be satisfied until in one 
case, he has received the purchase money 
paid into court, and in the other case un- 
til he þe put into possession of the pro- 
perty of his judgment-debtor which he 
has purchased and which represents 
This conflict is now set at rest 
by the authoritative pronouncement of 
the Supreme Court in Harnandrai v, Debi- 
dutt, AIR 1973 SC 2423. In the case 
before the Supreme Court the question 
arose whether after an auction sale in exe- 
cution of a decree a decree-holder auction 
purchaser can move the executing court 
for delivery of vacant possession of the 
immovable property sold to him or whe- 
ther he has to file a separate suit. Answer- 
oe the question their Lordships observ- 
ed: 


“The question that has been raised by 
the appellant is one which has formed the 
subject matter of a long series of deci- 
sions which unfortunately have followed 
two divergent streams. There is on the 
one hand a Full Bench decision of the 
Calcutta High Court in ILR 53 Cal 781 = 
(AIR 1926 Cal 798) (FB) followed by 
the Madras High Court while on the 
other hand there is the decision of the 
Lahore High Court in ILR (1945) 26 Lah 
952 = (AIR 1944 Lah 402) (FB) which has 
been followed in various Full Bench deci- 
sions by the Allahabad High Court and 
also by the Patna High Court and the 
Bombay High Court. ........... 2 


“The appellant relied on the Full 
Bench decision of the Lahore High Court. 
We have carefully gone through the va- 
rious decisions cited before us and we find 
ourselves in agreement with the opinion 
of the’ Full Bench of the Calcutta High 
Court in Kailash Tarafdar’s case, ILR 53 
Cal 781 = (AIR 1926 Cal 798) (FB). If a 
confirmation of the sale would finally 'ter- 
minate all questions as to execution of the 
decree it is difficult to appreciate why 
the Legislature would frame such rules 
as Rules 95 to 102 under Order XXI of 
the Code of Civil Procedure. We are in 
respectful agreement with G. K. Mitter, 
J., that the legislature must have thought 
that the duty of the Executing Court 
should not end with the confirmation of 
the sale and it is because the legislature 
thought “that the auction-purchaser 
should have the right of applying for pos- 
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session under the provisions of Rule 95 
and Rule 96 that proceedings for obtain- 
ing possession were included in the catena 
of rules relating to the execution of the 
decree, 


Section 47 in our view should be con- 
strued liberally. As far back in 1892 
(1892) 19 Ind App 166 (PC) the Privy 
Council spoke strongly in favour of put- 
ting a liberal construction on Section 244 
of the Code of Civil Procedure of 1882 
which correspondéd to present Section 47 
of the Code of 1908. The Privy Council 
reiterated this in Ganapathy v. Krishna- 
machariar, 45 Ind App 54 = (AIR 1917 PC 
121). If a liberal construction be put upon 
Section 47 it is difficult to understand 
why a decree-holder who has been a 
party to the decree will shed his character 
as such party merely upon purchasine the 
property at the execution sale. After all, 
a decree-holder purchases the property in 
execution of his decree with the permis- 
Sion of the court, There is no reason wv 
he should not retain his character of a 
party to the suit until the delivery of pos- 
session to him of the property purchased 
by him, Having regard to this considera- 
tion, if any question is raised by the judg- 
ment-debtor at the time of delivery of 
Possession concerning the nature of the 
rights purchased and if the judgment- 
debtor offers any resistance to delivery of 
possession the question must be one which 
in our view relates to the execution, dis- 
charge and satisfaction of the decree and 
arises between the parties to the suit. 


Speaking of the two conflicting views 
on this section the learned commentator 
of the 13th Edition of Sir Dinshaw Mulla’s 
Code of Civil Procedure makes the fol- 
lowing observation: ' 


“The cases in which it has been held 
that and auction-purchaser even if he is 
the decree-holder is not a party to the 
suit, require consideration in view of the 
ruling of Judicial Committee that surh an 
auction-purchaser is a party to the suit.” 
The decision of the Judicial Committee 
which the learned commentator had in 
mind is that of Ganapathy v. Krishnama- 
Cae 45 Ind App 54 = (AIR 1917 PC 
121). 


It is important to remember that 
after the decision of the Privy Council in 
Ganapathy’s case, 45 Ind App 54 = (AIR 
1917 PC 121) there has been an amend- 
ment of Section 47 as a result of which 
the purchaser at a sale in execution of a. 
decree, whether he is the decree-holder or 
not, is unquestionably a party to the suit 
for the purpose of Section 47. Having re- 
gard to this, all questions arising between 
the auction-purchaser and the judgment- 
debtor must in our view be determined by 
the Executing Court and not by a sepa- 
rate suit.” (Paras 2, 5, 6, 7 and 8), ` 
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16. In view of the above decision 
of the Supreme Court, the view taken by 
this Court in 1973 WLN 369 = (AIR 1973 
Raj 304) (supra) and ILR (1966) 16 Raj 77 
(supra} must be deemed to have been 
overruled. It is now well settled that no 
separate suit lies for delivery of posses- 
sion of the property purchased by the 
decree-holder auction-purchaser at court 
sale and he must apply to the Executing 
Court under Rule 95 or Rule 96 of O. 21 
as the case may be, for delivery of pos- 
session of such property. 


17. In the present case, the ques- 
tion involved is altogether different, The 
plaintiffs who are decree-holder pur- 
chasərs had applied to the Executing 
Court and had admittedly obtained sym- 
bolical possession of the property pur- 
chased by them before instituting the 
present suit. They bona fide believed at 
the time of delivery of symbolical pos- 
session that the defendants were in occu- 
pation of the suit premises as tenants and 
they therefore rest contented with the 
symbolical possession and did not press 
for vacant possession. This is apparent 
from the suit for eviction on ‘the basis of 
tenancy filed by them earlier to the pre- 
sent suit. It is only when their suit for 
eviction on the basis of tenancy failed 
that they brought the present suit. 


18. The question that calls for de- 
termination is whether a suit for actual 
physical possession is barred under Sec- 
tion 47, C, P. C. where symbolical posses- 
sion is taken by a decree-holder auction 
purchaser in a case where he was entitl- 
ed to actual possession under Order 21, 
Rule 95, C. P.C. In Jagdish Nath Roy v. 
Nafar Chandra, AIR 1931 Cal 427 a decree 
for khas possession in respect of certain 
immovable property was passed in favour 
of the decree-holder. An execution peti- 
tion was filed by the decree-holder with 
the prayer for khas possession, The peon 
of the executing court though directed to 
deliver khas possession to the 
decree-holder by removing any 
person bound by the decree but he 
delivered only symbolical possession by 
fixing up a bamboo accompanied with the 
beating of drum. The decree-holder gave 
a receipt acknowledging that he had re- 
ceived symbolical possession of the 
property. The decree-holder did 
not raise any objection on the ground of 
his not having received khas possession in 
accordance with the terms of the writ is- 
sued by the executing court and the exe- 
cuting court recorded in the ordersheet: 


“Possession delivered on ‘the decretal 
land.” 
Laier on about two years thereafter the 
decree-holdey made a second application 
for execution praying for khas possession. 
The judgment-debtor objected that no 
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such application lay on the decree for pos- 
session had been executed before and pos- 
session had been already taken by the 
decree-holder in the previous execution 
application. This objection was upheld by 
the executing court as well as by the first 
appellate court. The case ultimately went 
before Rankin, C. J. and Mukherjee. J. in 
second appeal, Mukherjee J., who deli- 
vered the judgment observed: 


“The case. therefore seems to me to be 
one of those cases in which a decree-hol- 
der having armed himself with a decree 
in the first instance by obtaining symbo- 
lical possession only with some ulterior 
object of his own, and thereafter subse- 
quently and as a second instalment asks 
for khas possession. The question is whe- 
ther such a course is permissible under 
the law. I am of opinion that it is not.” 
This case came up for consideration by 
the Supreme Court in Shew Bux v. Ben- 
gal Breweries Ltd., AIR 1961 SC 137, 
Their Lordships of the Supreme Court ex- 
pressed their complete agreement with 
the observations of Mukherjee, J., nozed, 
above. The case approved by their Lord-' 
ships of the Supreme Court is no doubt a 
case of a decree-holder entitled to actual 
possession, under the decree. but in my 
opinion the same principle would be ap- 
plicable to a case of a decree-holder auc- 
tion-purchaser entitled to actual posses- 
sion of the property purchased by him at; 
a court sale. If the decree is deemed to| 
be fully satisfied on delivery of symboli- 
cal possession where the decree-holder isl 
entitled to actual possession under the 
decree, I see no reason why the exe-; 
cution proceedings should not be deemed! 
to have come to an end on the delivery ofi 
symbolical possession to the decree-holder| 
auction-purchaser who is entitled to ac- 
tual possession. In my opinion Order 21,| 
Rule 35 and Order 21, Rule 96, Civil Pro- 
cedure Code both stand on the same foot- 
ing and in both the cases the only reme- 
dy for obtaining actual possession is by 
way of a separate suit. I would however 
like to make it clear that a decree-holder 
or a decree-holder auction-purchaser. as| 
the case may be, to whom the peon of the, 
court erroneously delivers symbolical 
possession can refuse to accept such pos- 
session and ask the Executing Court to 
deliver actual possession to which he is 
entitled to. But if he accepts symbolical 
possession and feels contented with ithe 
cannot subsequently ask the Executing 
Court for delivery of actual possession on 
the ground that he erroneously accepted 
symbolical possession. In the present case 
if the conduct of the plaintiffs had indi- 
cated a repudiation of the symbolical pos- 
session which the peon had given them 
or at least as disclosing a desire on their 
part not to be. content at that time with 
the kind of possession which the peon had. 
given them, I should be prepared to hold 
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that they ought to have gone to the exe- 
cuting court to have their remedy and this 
suit was not maintainable. But the con- 
duct of the plaintiffs in the present case 
clearly reveals that they with all bona 
fides felt contented with the delivery of 
symbolical possession at the time the peon 
delivered the same. In these circumstan- 
ces, I am unable to agree with the learned 
Counsel for the appellants that the pre- 
sent suit was not maintainable under Sec- 
tion 47, Civil Procedure Code. In support 
of my view, I place reliance on Radha- 
lal v, Chabilchand. AIR 1955 Nag 79, Kat- 
til Raman v. Vadakke Poduvath Devaki, 
AIR 1969 Ker 121. The contrary view 
taken in the cases cited by the learned 
Counsel for the appellants does not lay 
down good law in view of the Supreme 
Court decision noted above. 


19. It is next contended that there 
is nothing to indicate on the record that 
symbolical possession was delivered to the 
plaintiffs of the house in which the suit 
premises are located. Suffice it to say 
that neither any issue was framed on the 
point, nor was it urged in the court below 
nor a ground in this connection was taken 
up in the memo of appeal. I see no good 
ground to allow the appellants to urge 
this point for the first time before this 
Court in appeal. 


20. Lastly, it is contended that the 
court below should not have made the ap- 
pellants liable for the mesne profits. The 
quantum of mesne. profits at the rate of 
Rs. 40/- per month has not been challeng- 
ed before me. What is contended is that, 
because the defendants at no time previ- 
ous to the institution of the present suit 
were in wrongful possession the plaintiffs 
cannot claim mesne profits. “Mesne pro- 
fits” of property are defined as profits 
which a person in wrongful possession of 
the property actually receives or might 
have with ordinary diligence received 
therefrom (See S. 2 (12), C. P. C.). It 
would appear from this definition that the 
mesne profits are in the nature of dama- 
ges for being deprived of the benefit 
which the person in possession derives 
from the property. The object of 
awarding mesne profits is as was 
pointed out in Abdul Ghafur v. Raja- 
ram, (1901) ILR 23 All 252 at page 255 
to compensate the person entitled to bein 
possession for his having been kept out of 
possession and thus deprived of the pro- 
fits of the property. It follows therefore 
that the person who is entitled to actual 
possession can rightly claim mesne pro- 
fits. In the present case the plaintiffs 
became entitled to actual possession. on 
the dates when the sales in their favour 
were confirmed or in any case when the 
symbolical possession was delivered to 
them. The dates on which confirmation 
of the sales took place are not available 
on the record but the sales must have 
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been, confirmed some time: before the sale 
certificates were issued, The sale certifi- 
cates Ex. 3 and Ex. 4 were issued on 19-3- 
62 or 28-5-63. The symbolical Dosen 
was delivered on 5-4-63 and 30-7-63, 

plaintiffs have been granted mesne feo 
fits from 20-3-66 and I find no fault in if, 


_ 21. The appeal must fail and is 
dismissed with costs to the plaintiff-res- 


pondents, 
Appeal dismissed, 
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Gaurishanker, Appellant v. Magha- 
ram, Respondent. 


First Appeal No. 197 of 1972, D/~ 
27-2-1974, against judgment and decree of 
D. cE Haiela, Addl. Dist. J. Churu, D/- 

Index Note: — (A) Rajasthan Money~ 
lenders Act (1964), Sec. 2 (10) — ‘Money- 
lender’ — Does a man become a money- 
lender merely because he advanced loans 
to others on interest on one or several 
isolated occasions? No. 


Brief Note: — (A) An element of 
continuity and habit is essential to consti- 
tute the exercise of a profession or busi- 
ness. It is the professional money-lender 
and not the casual money-lender who 
alone is contemplated by Section 2 (10). 


(1906) 1 KB 584 and (1896) AC 325 and 
AIR 1049 All 13 (2) (FB), Rel. ae 

ara 6) 

x Note: — (B) Evidence Act 


csr) Sections 101-104 — Onus in appeal 
— Where a party accepted in the trial 
Court the onus of proof but failed to dis- 
charge it, can he be allowed in appeal to 
contend that the onus was wrongly plac- 
ed upon him ? No. {Para 7) 


Cases Referred: Chronological Paras 

AIR 1919 All 13 (2) = 17 AN LJ 114? 
(FB), Ram Sarup v. Tika Ram Vakil 6 

(1906) 1 KB 584 = 75 LJKB 447, ee 
field v. Dreyfus 

1896 AC. ‘325 = 65 LJQB 410, Grainger & 
Sons v. William Lane Gough 


Bipinchandra, for Appellant. 


JUDGMENT:— This is a defendant’s 
appeal arising out of a suit instituted by 
the plaintiff-respondent for recovery of a 
sum of Rs. 4,000/- as principal and Rupees 
1,096/- as interest total Rs. 5,093/- on the 
basis of a khata dated 10-10-1957, 


2. It was alleged that the defen« 
dant borrowed a sum of Rs, 4,000/- from 
the plaintiff on 10-10-67 and executed a 
khata (Ex. 1) in his own hand-writing in 
the bahi of the plaintiff and promised to to 
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. repay the same with interest at the rate 
i of fifteen annas per cent per month. 


3. Defence was of total denial. The 
defendant denied the execution of the 
khata Ex. 1 as also receipt of the consi- 
deration. Further plea taken was that the 
suit was not maintainable ag the plaintiff 
was not holding money-lending licence at 
the date he advanéed the money. Various 
other pleas were also raised but no argus 
ment was advanced in respect of them. 


4, The learned Additional District 
Judge held that the khata (Ex. 1) was 
genuine and it was executed by the defen~ 
dant for consideration, He further held 
that the plaintiff was not a money-lender 
within the meaning of the Rajasthan 
Money~lenders Act, 1963 (Act No. 1 ot 
1964). hereinafter called as the Act, and 
it was not necessary for him to obtain 
money-lender’s licence. He accordingly 
decreed the suit against the appellant for 
Rs. 4950 with pendente lite and future in- 
terest at the rate of four per cent per 
annum on the principal sum of Rs. 4,000/-, 
Aggrieved by the said judgment and de- 
cree, the defendant has come in appeal, 
The plaintiff-respondent has not put in 
appearance in spite of service. 


5. Learned counsel for the defen- 
dant-appellant, in the first instance, con- 
tends ‘that there is no reliable evidence to 
prove execution of the khata by the defen- 
dant. This contention is devoid of force, 

` The plaintiff has appeared in the witness- 
box as P. W, 2. He has deposed that on 
Asoj Badi 7, Smt. 2024 corresponding to 
10-10-67 the defendant borrowed Rupees 
4,000/~ from him and executed the khata 
(Ex. 1) in his own hand-writing. His testi- 
mony stands corroborated by P. W. 1 Dun- 
garram, P. W. 3 Asharam, P. W. 4 Nar- 
sharam and P, W. 5 Kesraram, all of 
whom have deposed that the defendant 
executed the khata in their presence, 
Against this overwhelming evidence, there 
is bare denial of the defendant. No good 
reason has been pointed out to me by the 
learned counsel for the defendant for dis- 
believing the testimony of all these wit~ 
nesses, I therefore, in entire agreement 
with the learned District Judge. hold that 
the khata (Ex. 1) is genuine and was exe- 
cuted for consideration by the defendant. 


6. The next contention of the 
learned Counsel is that the plaintiff was a 
_money-lender on the date he advanced 
‘ theloan to the defendant and since he 
held no money-lender’s licence, no decree 
. could be passed in his favour under Seç- 
tion 11 of the Act. The question that 
arises for consideration is whether the 
plaintiff was a money-lender at the time 
he advanced the loan. The term ’money~ 
lender‘ is defined in clause (10) of Sec- 
tion 2 of the Act. It reads as under:— 
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(10) ‘Money-lender’ means— 

ti) an individual, or 

Gi) an undivided Hindu family, or 

(iii) a company other than a banking 
company as defined in Section 5 of the 
Banking Companies Act, 1949, or 

(iv) an unincorporated body of indi 
viduals 
who or which— y 

(a) carries on the business of money~ 
lending in the State or 

(b) has his or its principal place of 
such business in the State.” 
Again, the expression ‘business of money- 
lending’ is defined in clause (2) of Sec- 
tion 2 of the Act. It runs as under:— 


"(2) ‘Business of money-lending’ 
means the business ‘of advancing loans, 
whether or not in connection with or in 
addition to any other business.” 


It is contended by the defendant’s 
learned counsel that the plaintiff 
in his statement admitted that 
he advanced loans to others and 


that evidence is sufficient to hold that he 
was a money-lender within the meaning 
of clause (10) of Section 2 of the Act. The 
relevant portion of the plaintiff’s state- 
ment on which reliance has been placed 
reads as under:— 


aifer sda ter feat gar ae 2 Aar 
aga Bare lar g | AV fest frat gare as wy 
ê ora vat arash wea gt 


There is no other evidence on the point. 
The question arises whether it can be in- 
ferred from 'the above statement that tne 
plaintiff engaged himself in the business 
of advancing loans. In my opinion, the 
answer must be in the negative. The 
mere fact that the money was advanced 
on interest on more than one occasion 
would not necessarily import that he was 
engaged in the business of advancing 
loans, nor does a man become money-len- 
der merely because he may on one or 
several isolated occasions lend money to 
a stranger. The word ‘business’ imports 
the notion of system, repetition and con- 
tinuity. In (1906) 1:KB 584, it was ob- 
served that speaking generally, a man 
who carries on a money-lending business 
is one who is ready and willing to lend to 
all and sundry,’ provided that they are 
from his point of view eligible.” 

To the same effect are ‘the observations 
contained in (1896) AC 325 at page 343. 
Lord Morris is reported to have observed 
as follows:— 


“There can be no definition of the 
words “exercising a trade.” It is only an- 
other mode of expressing “carrying on 
business”; but it certainly carried with it 
the meaning that business or trade must 
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be habitually or systematically exercised 
and that it-cannot apply to isolated trans- 
actions.” 

Similarly, it was held by a Full Bench 
of the Allahabad High Court in 17 AN 
LJ 1147 = (AIR 1919 All 13 (2)) (FB) that 
“an element of continuity and habit is es- 
sential to constitute the exercise of a pro- 
fession or business.” In the present case, 
the statement of the plaintiff simply 
shows that he was a casual money-lender 
and not a professional money-lender who 
alone is contemplated under clause (10) of 
Section 2 of the Act. In my opinion, 'the 
learned Additional District Judge was 
right in holding that the plaintiff was not 
a money-lender within the meaning of the 
Act. 


7. It is next contended that the 
trial Court committed error in placing 
the burden of proof on ‘the defendant to 
prove that the plaintiff had no money- 
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lender’s licence and he had no right to . 
bring the suit. It is urged that it was for . 
the plaintiff to prove the circumstances: 
on which he claimed exemption from}. 
holding money-lender’s licence, I find nor: 
substance in the above contention. Tne! 
defendant accepted the onus of proof ‘cast! 
upon him -and undertook to discharge the 

same. He, however, failed to discharge 

the burden placed on him. He cannot now 

be allowed in appeal to turn round and. 

say that he was not fairly treated in the| 
matter of burden of proof. 


8. There is no force in this appeal 
and it is dismissed. Since the plaintiff- 
respondent has not contested the appeal, 
I leave the parties to bear their own costs 
in this appeal. 

. Appeal dismissed, 
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